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216  Xr.  &  l-«6,  54  la.  Sd.  866,  30  Bap.  Ct.  190,  WBSTEBN  UNION  TEU.. 
OO.  ▼.  KANSAS  £Z  BEL.  OOIJBMAN. 

Bale  tbat  State  may  exclude  foreign  corporatioii  ftom  ite  limiti  or 
Impoee  saeb.  terms  as  It  chooses  upon  right  to  transact  bvslneH  within 
State  does  not  apfdy  to  foreign  corporation  engaged  In  interstate  com- 
merce; Kansas  itatute  reanirlng  fee  of  vpedfled  per  cent  of  capltsl  »tock 
representing  property  within  and  without  State  as  condition  to  transacting 
local  business  is  Yoid  as  applied  to  telegraph  company  engaged  in  inter- 
state conuierce. 

Approved  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  204,  59  L.  Ed. 
197,  35  Sup.  Ct.  57,  holding  South  Dakota  statute  (Rev.  Codes  1903, 
§§  883-885),  requiring  foreign  corporations  to  file  articles  of  incorpora- 
tion and  to  pay  fees  as  condition  precedent  to  bringing  action  in  State 
court  void  as  applied  to  corporation  engaged  in  interstate  commerce; 
Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S.  341,  62  L.  B.  A. 
(N.  S.)  674,  68  L.  Ed.  1841,  34  Sup.  Ct.  826,  holding  ordinance  requiring 
license  fee  for  operating  ferry-boats  to  Canadian  shore  void  as  burden 
on  foreign  commerce;  New  York  Life  Ins.  Co.  v.  Head,  234  U.  8.  162, 
58  L.  Ed.  1265,  34  Sup.  Ct.  879,  holding  Missouri  statute  regulating 
loans  on  life  policies  does  not  operate  to  prevent  nonresidents  from 
making  contract  in  another  State  merely  because  it  modifies  original 
contract  made  in  Missouri;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232 
U.  S.  332,  Ii..B.  A.  1915F,  1187,  68  L.  Ed.  626,  34  Sup.  Ct.  333,  holding 
Oklahoma  statute  prohibiting  foreign  coi*poration  transacting  business 
in  State  from  asserting  in  court  citizenship  other  than  that  of  State,  and 
providing  for  revocation  of  charter  of  corporation  filing  petition  for  re- 
moval of  cause  to  Federal  court,  void  as  to  corporation  engaged  in  inter- 
state commerce ;  Williams  v.  Talladega,  226  U.  S.  416,  57  L.  Ed.  280,  33 
Sup.  Ct.  116,  holdii^  ordinance  imposing  tax  on  business  of  telegraph 
company  including  transmission  of  government  messages,  is  void  as  tax 
on  governmental  agency;  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S. 
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285,  Aim.  Gas.  19130,  1050,  56  L.  EcL  438,  32  Sup.  Ct.  216,  holding  tax 
imposed  by  Sess.  Laws  Colo.,  1907,  c.  211,  upon  capital  stock  of  foreign 
corporation,  most  of  whose  property  is  without  State,  is  void;  Chicago 
etc.  Ry.  Co.  v.  Arkansas,  219  U.  S.  467,  55  L.  Ed.  297,  31  Sup.  Ct.  275, 
upholding  Arkansas  Full  Crew  Act  (Laws  1907,  No.  116,  p.  295),  as 
applied  to  interstate  carrier,  in^^bsguQe  of  congressional  action  on  same 
subject;  Henidon  v.  Chicago ;etc. "Ryl 'Co.,  218  U.  S.  158,  54  L.  Ed.  978, 
30  Sup.  Ct.  633,  holding  ^>^d*  Missouri  act  of  1907,  amending  Mo.' Rev. 
Stats.,  §  1075,  requiiing  *oifcrstate  trains  to  stop  at  junction  ipoints; 
International  T^iCt-^ook  'Co.  v.  Pigg  217  U.  S.  102,  110,  18  Ann.  Gas. 
1103,  27  L.  R:.A;*'(N.  S.)  493,  54  L.  Ed.  683,  687,  30  Sup.  Ct.  481, 
holding  Void  provision  of  General  Laws  of  Kansas,  .'§  1283,  prohibiting 
foroilfili  corporation  from  maintaining  action  before  filing  detailed  state- 
men::,  jequired  by  another  clause  of  same  section,  as  applied  to  foreign 
•corporation  engaged  in  interstate  commerce;  Southern  Ry.  Co.  v.  Greene, 
'  216  U.  S.  413,  414,  416, 17  Ann.  Gas.  1247,  54  L.  Ed.  540,  541,  30  Sup.  Ct. 
287,  holding  State  may  not  impose  additional  franchise  tax,  not  imposed 
upon  domestic  corporations,  upon  foreign  corporation  which' has  already 
come  into  State  in  compliance  with  laws,  and  has  acquired  property 
of  fixed  and  permanent  character;  Ludwig  v.  Western  Union  Tel.  Co., 
216  U.  S.  163,  54  L.  Ed.  480,  30  Sup.  Ct.  280,  holding  Arkansas  act  of 
1907,  imposing  tax  measured  by  entire  capital  stock  on  foreign  corpora- 
tion engaged  in  interstate  commerce,  as  condition  of  continuing  local 
business,  is  void;  Pullman  Co.  v.  Kansas,  216  U.  S.  59,  61,  62,  63,  64, 
54  L.  Ed.  882,  883,  884,  30  Sup.  Ct.  232,  holding  foreign  corporation 
engaged  in  interstate  commerce  cannot  be  restrained  from  doing  local 
business  because  of  refusal  to  pay  charter  fee  of  given  per  cent  of 
entire  capital  stock  imposed  by  Kan.  Gen.  Stats.  1901,  p.  280;  Illinois 
Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission,  229  Fed.  254, 255,  256,  hold- 
ing void  Mississippi  act  of  1912  (acts  1912,  c.  102),  imposing  tax  and  pro- 
hibiting operation  of  railroad  in  State  without  paying  tax  and  obtaining 
license ;  Crane  Co.  v.  Looney,  218  Fed.  263,  holding  void  Tex.  Rev.  Stats. 
1911,  arts.  3837,  7394,  imposing  franchise  tax  on  foreign  corporation 
of  given  percentage  of  corporation's  capital  and  business,  interstate  and 
intrastate ;  Star-Chronicle  Pub.  Co.  v.  United  Press  Assns.,  204  Fed.  222, 
122  C.  C.  A.  489,  holding  contract  between  New  York  association  and 
Missouri  newspaper  for  furnishing  of  news  over  leased  wires  from  one 
of  its  main  offices  in  Chicago,  is  not  within  Mo.  Rev.  Stats.,  §§  3039, 
3040,  prohibiting  foreign  corporation  from  maintaining  action  without 
complying  with  their  provisions;  Missouri  etc.  Ry.  Co.  v.  Meyer,  204 
Fed.  144,  holding  tax  imposed  by  Oklahoma  Act  of  1908  (Laws  1907-8, 
c.  71,  art.  II),  §§  2,  3,  6,  as  amended  by  Act  of  1909  (Laws  1909,  c.  38, 
art.  II),  §§  7702,  7703,  7706,  on  gross  receipts  from  coal  and  other 
mineral  in  State,  void  as  applied  to  lessees  of  coal  land  of  Indian  tribes; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed*  786,  holding  pressure 
and  carrying  of  electric  current  from  one  State  to  another  is  interstate 
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commerce^  and  foreign  corporation,  nnder  Act  of  Congress  of  1905,  c.  666, 
authorizing  dam  across  Mississippi,  and  Code  of  Iowa  1897,  §  1990, 
relating  to  eminent  domain,  has  power  to  condemn  land  which  would 
necessarily  be  overflowed;  King  County  v.  Northern  Pac.  Ry.  Co.,  196 
Fed.  327,  116  C.  C.  A.  143,  holding  franchise  tax  imposed  by  State  on 
railroad  engaged  in  interstate  commerce  void;  George  H.  Lee  Co.  v. 
Webster,  190  Fed.  356,  holding  Laws  Kansas  1907,  c.  407,  §  2,  imposing 
fee  for  registration  of  concentrated  feeding-stuff  sold  or  offered  for 
sale,  in  State,  void  as  applied  to  product  made  in  another  State  and 
shipped  to  Kansas  for  sale;  Haskell  v.  Cowham,  187  Fed.  410,  109 
C.  €.  A.  235,  holding  void  Oklahoma  Laws  1907,  c.  67,  prohibiting 
crossing  of  highways  beneath  their  surface  by  pipe-lines  used  to  trans- 
port natural  gas  to  points  outside  of  State;  Shepard  v.  Northern  Pac. 
Ry.  Co.,  184  Fed.  770,  771,  773,  774,  holding  void  Minnesota  acts  of  1907 
reducing  intrastate  passenger  and  freight  rates,  as  necessarily  burdening 
interstate  commerce;  Ex  parte  Eaglesfield,  180  Fed.  563,  holding  ordi- 
nance under  Laws  Wisconsin  1905,  c.  490,  requiring  license,  void  as 
applied  to  vessel  engaged  in  interstote  commerce  under  valid  coasting 
license;  Zikos  v.  Oregon  etc.  Nav.  Co.,  179  Fed.  903,  upholding  Federal 
Employers'  Liability  Act  of  1908;  State  v.  Hodges,  114  Ark.  166,  169 
S.  W.  946,  upholding  act  of  1907  (Laws  1907,  p.  744),  revoking  author- 
ity of  foreign  corporation  to  transact  business  in  State  upon  its  re- 
moval of  cause  to  Federal  court;  H.  K.  Mulford  Co.  v.  Curry,  163  Cal. 
281,  283,  284,  286,  287,  125  Pac.  238,  239,  240,  holding  void  Civ.  Code, 
§  409,  and  Pol.  Code,  §  416,  subd.  4,  imposing  license  tax  upon  foreign 
corporation  measured  by  capital  stock;  Ferguson  v.  McDonald,  66  Fla. 
503,  63  South.  918,  upholding  ordinance  imposing  municipal  license  tax  on 
telegraph  companies  as  construed  to  apply  solely  to  intrastate  commerce ; 
Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  203,  206,  207,  209,  136  Pac. 
1133,  1134,  1135,  upholding  law  of  1912  imposing  license  tax  measured 
by  capital  stock,  as  applied  to  intrastate  business  of  foreign  corporation 
engaged  in  both  local  and  interstate  business;  Lehigh  Portland  Cement 
Co.  V.  McLean,  246  111.  331,  137  Am.  St.  Rep.  322,  92  N.  E.  250,  holding 
foreign  corporation  manufacturing  cement  in  State  of  domicile  and  sell- 
ing it  in  State  through  agents  may  sue  in  State  courts,  though  it  has 
not  complied  with  Hurd's  Rev.  Stats.  1909,  c.  32,  §  67g,  relating  to 
'foreign  corporations;  State  ex  rel.  Dawson  v.  Sessions,  95  Kan.  274, 
147  Pae.  790,  holding  foreign  railway  engaged  in  both  interstate  and 
intrastate  commerce  subject  to  State  tax  upon  privilege  of  doing  intra- 
state business  based  upon  proportion  of  total  capital  stock  devoted  to 
that  purpose;  Kansas  City  etc.  Ry.  Co.  v.  Sessions,  95  Kan.  269,  147 
Pac.  794,  holding  State  may  impose  upon  corporation  franchise  tax 
measured  by  amount  of  capital  stock;  Shawnee  Fire  Ins.  Co.  v.  National 
Surety  Co.,  94  Kan.  308,  146  Pac.  414,  holding  action  in  State  coui-t 
against  foreign  surety  oomx)any  admitted  to  do  business  upon  same 
terms  as  foreign  life  insurance  company  may  be  removed  to  Federal 


216  U.  S.  1-66  NOTES  ON  U.  S.  REPORTS.  4 

court,  although  company  has  filed  written  consent  that  actions  against 
company  may  be  commenced  in  county  in  whioh  cause  of  action  arose; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  568,  Ann.  Otf. 
19160,  214,  106  N.  E.  314,  holding  foreign  corporation  sending  wireless 
messages  to  and  from  vessels  on  high  seas,  but  not  engaged  in  local 
business,  is  not  subject  to  corporation  tax  law  of  1909;  Marconi  Wire- 
less Tel.  Co.  v.  Commonwealth,  218  Mass.  567,  Ann.  Oaa.  19160,  214, 
106  N.  E.  314,  upholding  foreign  corporation  tax  law  of  1909 ;  Common- 
wealth v.  Moore,  214  Mass.  25,  100  N.  E.  1074,  upholding  Stats.,  1912, 
c.  248,  §  1,  regulating  inspection  of  meat  offered  for  sale  in  State; 
Commonwealth  v.  Breakwater  Co.,  214  Mass.  19, 100  N.  E.  1039,  uphold- 
ing statute  of  1907,  as  amended  by  Stats.  1909,  §  1,  requiring  inspection 
of  steam  boilers,  as  applied  to  boiler  on  steam  barge  used  in  tide  water ; 
State  V.  Farmers'  etc.  Savings  Bank,  114  Minn.  112,  130  N.  W.  449, 
upholding  Laws  1907,  c.  328,  requiring  savings  banks  to  pay  registry 
mortgage  tax ;  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  599,  65  South. 
881,  holding  void  Laws  1908,  c.  122,  prohibiting  foreign  corporation  from 
engaging  in  intrastate  commerce  upon  removal  of  cause  to  Federal  court ; 
State  V.  Louisville  etc.  R.  R.  Co.,  97  Miss.  45,  46,  61,  Ann.  Oas.  19120, 
1150,  51  South.  922,  53  South.  456,  upholding  provision  of  Acts  1908, 
c.  122,  prohibiting  foreign  public  service  corporation  from  removing 
suit  to  Federal  court ;  International  Text-Book  Co.  v.  Gillespie,  229  Mo. 
418,  129  S.  W.  928,  holding  void  provision  of  Rev.  Stats.  1899,  §  1025, 
requiring  foreign  corporation  engaged  solely  in  interstate  commerce  to 
file  statement  of  its  property  and  business  in  State  and  to  pay  license 
tax  thereon ;  J.  R.  Watkins  Medical  Co.  v.  Holloway,  182  Mo.  App.  151, 
168  S.  W.  293,  holding  foreign  corporation,  not  having  procured  license 
to  do  business  in  State  as  required  by  Rev.  Stats.  1909,  §  3040,  is  not 
barred  from  right  to  sue  for  contract  price  of  goods;  State  ex  rel.  Gen- 
eral Electric  Co.  v.  Alderson,  49  Mont.  32,  34,  140  Pac.  83,  84,  holding 
Rev.  Codes,  §  165,  imposing  fees  for  recording  and  filing  certificates 
of  foreign  corporations  applies  only  to  corporations  conducting  intra- 
state business;  Chicago  etc.  Ry.  Co.  v.  Swindlehurst,  47  Mont.  125,  126, 
130  Pac.  967,  holding  Rev.  Codes,  §  165,  imposing  fees  for  filing  articles 
of  incorporation  and  certificates  of  increase  of  capital  stock,  void  as 
applied  to  foreign  corporations  engaged  in  interstate  commerce;  New 
York  Life  Ins.  Co.  v.  Deer  Lodge  County,  43  Mont.  249,  115  Pac.  912, 
upholding 'provision  of  Rev.  Codes,  §  4073,  imposing  tax  upon  insuranec 
companies  transacting  business  in  State,  measured  by  excess  of  pre- 
miums over  losses  and  expenses  within  State;  E.  D.  Clough  &  Co.  v. 
Boston  etc.  R.  R.  Co.,  77  N.  H.  227,  Ann.  Oas.  1915B,  1195,  90  Atl.  865, 
holding  valid  defense  in  action  by  shipper  to  recover  rates  on  interstate 
shipment  in  excess  of  those  permitted  by  State  statute,  that  rates 
charged  were  those  filed  under  Interstate  Commerce  Act ;  Fruit  Dispatch 
Co.  v.  Wood,  42  Okl.  82,  140  Pac.  1140,  holding  foreign  corporation  en- 
gaged in  interstate  commerce  is  not  subject  to  provision  of  act  of  1909 
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fixing  duties  of  foreign  corporations;  Kibby  v.  Cubie,  Heimann  &  Co., 
41  Okl.  121,  137  Pae.  354,  holding  foreign  corporation  engaged  in  inter- 
state commerce  is  not  barred  by  Rev.  Laws  1910,  §§  1338,  1341,  from 
maintaining  action  on  contract  of  employment  entered  into  with  citizen 
of  State,  although  it  has  not  filed  articles  of  incorporation  and  has 
not  appointed  agent  to  receive  service  of  process ;  Hirschf eld  v.  McCul- 
lagh,  64  Or.  616, 130  Pac.  1132,  holding  void  L.  0.  L.,  §  6707  (Sess  Laws. 
1903,  p.  43,  §  5),  imposing  tax  upon  capital  stock  of  foreign  corporation, 
irrespective  of  its  employment  in  State ;  Commonwealth  v.  Westinghouse 
Airbrake  Co.,  261  Pa.  St.  16,  96  Atl.  808,  holding  domestic  corporation 
incorporating  companies  in  other  States  to  transact  business  there  and 
owning  all  stock  in  such  subsidiary  companies  is  entitled  to  exemption 
under  act  of  1889;  Dalton  Addixig  Mach.  Co.  v.  Commonwealth,  118 
Va.  570,  88  S.  E.  169,  holding  foreign  corporation  bringing  adding- 
machines  into  State,  maintaining  stock,  and  selling  them,  is  subject  to 
State  regulation;  State  v.  Northern  Express  Co.,  76  Wash.  641,  643, 
136  Pac.  1162,  1163,  both  holding  void  Laws  1907,  c.  64,  §  7,  imposing 
excise  tax  of  specified  per  centum  of  g^ross  'receipts  of  express  company 
for  business  done  within  State. 

Explained  in  Albert  Pick  &  Co  v.  Jordan,  169  Cal.  3,  4,  10, 11, 16,  16, 
17,  19,  20,  21,  22,  23,  24,  Ann.  Oas.  19160,  1287,  146  Pac.  507,  610,  512, 
513,  514,  515,  upholding  license  tax  measured  by  capital  stock,  imx)osed 
upon  foreign  corporation  for  privilege  of  doing  business  within  State. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  TJ.  S.  231, 
233,  60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  263,  upholding  Kansas  Laws 
of  JL913,  c.  135,  imposing  tax  on  corporations  for  privilege  of  transacting 
business  in  State,  which  tax  is  measured  by  ainount  of  paid-up  capital 
stock,  as  applied  to  domestic  corporation ;  Equitable  Life  Assur.  Soc.  v. 
Pennsylvania,  238  U.  S.  146,  59  L.  Ed.  1241,  36  Sup.  Ct.  829,  upholding 
Pennsylvania  act  of  1896  levying  annual  tax  of  two  per  cent  upon 
gross  premiums  received  in  State  by  foreign  insurance  company;  St. 
Louis  Southwestern  Ry.  Co.  v.  Arkansas,  236  U.  S.  362,  363,  364,  59 
L.  Ed.  271,  272,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911, 
taxing  privilege  of  exercising  franchise  in  State,  measured  by  value  of 
intrastate  property;  Singer  Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  314, 
58  L.  Ed.  979,  34  Sup.  Ct.  483,  upholding  Alabama  statute  imposing 
license  tax  on  business  of  selling  or  renting  sewing  machines  by  delivery 
from  wagons,  as  applied  to  agencies  of  foreign  corporation  carrying  on 
intrastate  business;  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  82,  85, 
86,  58  L.  Ed.  133,  184,  34  Sup.  Ct.  16,  upholding  Massachusetts  statute 
of  1900,  c.  490,  imposing  excise  tax  on  certain  classes  of  foreign  corpo- 
rations measured  by  authorized  capital,  but  limited  to  specific  sum; 
Simpson  v.  Shepard,  230  U.  S.  400,  401,  Ann.  Gas.  1916A,  18,  48  L.  B.  A. 
(N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State  may,  in 
absence  of  congressional  action,  regulate  intrastate  rates  of  interstate 
earner,  although  relations  between  interstate  and  intrastate  rates  are 
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thereby  disturbed ;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  162, 163,  Ann.  Oas. 
1912B,  1312,  65  L.  Ed.  418,  31  Sup.  Ct.  342,  upholding  Corporation  Tax 
Act  of  Congress  of  1909  imposing  excise  tax  on  corporations,  joint 
stock  companies,  and  associations  organized  for  profit,  which  tax  is 
measured  by  net  income,  although  part  of  income  is  from  nontaxable 
property;  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  203  Fed.  549,  upholding 
Ohio  statute  1911  imposing  excise  tax  measured  by  gross  intrastate 
earnings  on  railroads  and  other  coi*pbrations  operating  public  utilities; 
Kansas  City  etc.  R.  Co.  v.  Stiles,  182  Ala.  144,  145,  62  South.  736,  up- 
holding Revenue  Act  1911,  §  12,  imposing  tax  upon  paid-up  capital  stock 
of  all  corporations  organized  under  State  laws;  Brown  v.  Pittsburgh 
life  etc.  Co.,  10  Ala.  App.  619,  66  South.  701,  upholding  provision  of 
Code  1907,  §  2089,  as  amended  1909,  §  4,  imposing  upon  foreign  in- 
surance companies  based  on  certain  percentage  of  gross  premiums  re- 
ceived in  State;  Montgomery  v.  Royal  Exchange  Assur.  Corp.,  5  Ala. 
App.  328,  59  South.  511,  upholding  Revenue  Act  of  1911,  §  4,  imposing 
tax  on  insurance  companies  transacting  business  in  State;  St.  Louis 
Southwestern  Ry.  Co.  v.  State,  106  Ark.  327,  330,  152  S.  W.  112,  113, 
upholding  Act  1911,  p.  67,  imposing  franchise  tax  on  corporations 
measured  by  capital  stock 'represented  in  property  and  business  within 
State ;  State  v.  Illinois  Cent  R.  Co.,  246  111.  221,  92  N.  E.  829,  holding 
Illinois  Central  Railroad  Charter,  §  22,  imposing  tax  of  seven  per  cent 
on  gross  receipts  in  lieu  of  other  taxes  includes  receipts  from  charter 
lines  engaged  in  interstate  commerce;  Baltic  Min.  Co.  v.  Commonwealth, 
207  Mass.  383,  385,  388,  93  N.  E.  831,  832,  833,  834,  and  S.  S.  Wliite 
Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  37, 42, 43, 44, 46,  Ann.  Cas. 
191SC,  806,  98  N.  E.  1057, 1059, 1060,  1061,  both  upholding  Stats,  of  1909, 
c.  490,  pt.  3,  §  56,  requiring  foreign  corporation  to  pay  excise  tax  meas- 
ured by  capital  stock ;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  508,  514, 
175  S.  W.  552,  553,  upholding  Acts  1909,  c.  504,  imposing  tax  measured 
by  capital  stock  on  foreign  corporation  engaged  in  selling  powder  within 
State ;  State  v.  Northern  Express  Co.,  80  Wash.  316,  319,  323,  141  Pac. 
760,  761,  762,  upholding  Laws  1907,  c.  54,  imposing  privilege  tax  upon 
gross  receipts  of  express  company  for  privilege  of  transacting  intrastate 
business. 

Denied  in  dissenting  opinion  in  Pullman  Co.  v.  Kansas,  216  U.  S.  75, 
64  L.  Ed.  389,  30  Sup.  Ct.  232,  majority  holding  foreign  corporation 
engaged  in  interstate  commerce  cannot  be  restrained  from  doing  local 
business  because  of  refusal  to  pay  chai-ter  fee  of  given  per  cent  of  entire 
capital  stock  imposed  by  Gen.  Stats.  1901,  p.  280. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Notes, 
Ann.  Oas.  19160, 1250;  Ann.  Oas.  19130,  813,  814,  816. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brous^lit  against  it  into  Federal  court.  Note,  Ann. 
Oas.  19120, 1160, 1161. 
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216  U.  8.  56-77,  54  K  Ed.  378»  SO  Sap.  Ot.  232,  FUUiMAN  OO  T.  KANSAS 
EX  BBI..  COLEICAK. 

Xansaa  statute  requiring  foreign  coin^ration  to  ptkj  charter  fee  of 
spedfled  per  cent  of  capital  stock  representing  property  in  State  and  out- 
side of  State  as  condition  precedent  to  transacting  local  bosiness  is  void 
as  applied  to  foreign  corporation  engaged  In  interstate  commerce. 

Approved  in  Sault  Ste.  Marie  r.  International  Transit  Co.,  234  U.  S. 
341,  52  L.  B.  A.  (N.  S.)  574,  58  L.  Ed.  1841,  34  Sup.  Ct.  826,  holding 
ordinance  requiring  license  fee  for  operating  ferry-boats  to  Canadian 
shore  void  as  burden  on  foreign  commerce;  Harrison  v.  St.  Louis  etc. 
R.  R.  Co.,  232  U.  S.  333,  L.  R.  A.  1916F,  1187,  58  L.  Ed.  626,  34  Sup.  Ct. 
333,  holding  Oklahoma  statute  prohibiting  foreign  corporation  transact- 
ing business  in  State  from  asserting  in  court  citizenship  other  than 
that  of  State,  and  providing  for  revocation  of  charter  upon  filing  of 
removal  petition,  void  as  to  corporation  engaged  in  interstate  commerce ; 
Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S.  286,  Ann.  Oas.  19130,  1050, 
56  L.  Ed.  438,  32  Sup.  Ct.  216,  holding  tax  imposed  by  Colo.  Sess.  Laws 
1907,  e.  211,  upon  capital  stock  of  foreign  corporation,  most  of  whose 
property  is  without  State,  is  void;  Herndon  v.  Chicago  etc.  Ry.  Co., 
218  U.  S.  158,  54  L.  Ed.  978,  30  Sup.  Ct.  633,  holding  void  Missouri  act 
of  1907,  amending  Rev.  Stats.,  §  1075,  requiring  interstate  trains  to 
stop  at  junction  points;  Ludwig  v.  Western  Union  Tel.  Co.,  216  U.  S. 
163,  54  L.  Ed.  480,  30  Sup.  Ct.  280,  holding  provision  of  Wingo  Act  of 
Arkansas  of  1907  requiring  foreign  corporation  to  pay  license  tax  meas- 
ured by  capital  stock,  employed  in  State  or  elsewhere,  for  privilege  of 
transacting  intrastate  business,  is  void;  Illinois  Cent.  R.  Co.  v.  Missis- 
sippi R.  R.  Commission,  229  Fed.  254,  255,  holding  void  Mississippi  act  of 
1912  (Acts  1912,  c.  102),  imposing  tax  and  prohibiting  operation  of 
interstate  railroad  without  paying  tax  and  obtaining  license;  Texas  etc. 
Ry.  Co.  V.  United  States,  205  Fed.  387,  holding  order  of  Texas  commis- 
sion reducing  rates  on  intrastate  shipments  below  compensatory  rate 
in  order  to  secure  advantage  to  dealers  in  State  over  competitors  in 
other  States,  is  void  as  burden  on  interstate  commerce;  Haskell  v.  Cow- 
ham,  187  Fed.  407,  410,  109  C.  C.  A.  235,  holding  void  Okl.  Laws  1907, 
c.  67,  prohibiting  crossing  of  highways  beneath  their  surface  by  pipe- 
lines used  to  transport  natural  gas  to  points  outside  of  State;  Shepard 
V.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  771,  773,  774,  793,  holding  void 
Minnesota  acts  of  1907,  reducing  intrastate  passenger  and  freight  rates, 
as  necessarily  burdening  interstate  commerce ;  Zikos  v.  Oregon  etc.  Nav. 
Co.,  179  Fed.  903,  upholding  Federal  Employers'  Liability  Act  of  1908 ; 
State  v.  Hodges,  114  Ark.  163,  169  S.  W.  945,  upholding  act  of  1907 
(Laws  1907,  p.  744),  revoking  authority  of  foreign  corporation  to  trans- 
act business  in  State  upon  its  removal  of  cause  to  Federal  court; 
H.  K.  Mulford  Co.  v.  Curry,  163  Cal.  281,  283,  284,  286,  287,  288,  125 
Pac.  239,  240,  241,  holding  void  provisions  of  Civ.  Code,  §  409,  and 
Pol.  Code,  §  41 6j  subd.  4,  imposing  upon  foreign  corporation  license  tax 
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measured  by  capital  stock;  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho, 
203,  206,  209,  136  Pac.  1133,  1134,  1135,  upholding  statute  of  1912  im- 
posing license  tax  measured  by  capital  stock,  as  applied  to  intrastate 
business  of  foreign  corporation  engaged  in  both  local  and  interstate 
business ;  Lehigh  Portland  Cement  Co.  v.  McLean,  245  III.  332,  137  Am. 
St.  Bep.  322,  92  N.  E.  250^  holding  foreign  corporation  manufacturing 
cement  in  State  of  domicile  and  selling  it  in  State  througli  agents  may 
sue  in  State  courts,  though  it  has  not  complied  with  Kurd's  Rev.  Stats. 
1909,  c.  32,  §  67g,  relating  to  foreign  corporations;  Marconi  Wireless 
Tel.  Co.  V.  Commonwealth,  218  Mass.  567,  Ann.  Cas.  1916C,  214,  106 
N.  E.  314,  upholding  Foreign  Corporation  Tax  Law  of  1909,  c.  490,  pt.  3, 
§  56;  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  599,  65  South.  882,  hold- 
ing void  provision  of  Laws  1908,  c.  122,  prohibiting  foreign  corporation 
from  engaging  in  intrastate  commerce  upon  removal  of  cause  to  Fed- 
eral court;  State  ex  rel.  General  Elec.  Co.  v.  Alderson,  49  Mont.  32,  34, 

140  Pac.  83,  holding  Rev.  Codes,  §  165,  imposing  fees  for  recording  and 
filing  certificates  of  foreign  corporations  applies  only  to  corporations 
conducting  intrastate  business;  Chicago  etc.  Ry.  Co.  v.  Swindelhurst,  47 
Mont.  125,  126,  130  Pac.  967,  holding  Rev.  Codes,  §  165,  imposing  fees 
for  filing  articles  of  incorporation  and  certificates  of  increase  of  cap- 
ital stock,  void  as  applied  to  foreign  corporation  engaged  in  interstate 
commerce;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  227, 
Ann.  Gas.  1915B,  1195,  90  Atl.  865,  holding  valid  defense  in  action  by 
shipper  to  recover  rates  on  interstate  shipment  in  excess  of  those  per- 
mitted by  State  statute,  that  rates  charged  were  rates  filed  under  Inter- 
state Commerce  Act;  Hirschfeld  v.  McCullagh,  64  Or.  516, 130  Pac.  1132, 
lidding  void  L.  O.  L.,  §  6707  (Sess.  Laws  1903,  p.  43,  §  5),  imposing 
tax  upon  capital  stock  of  foreign  corporation,  irrespective  of  whether 
it  is  employed  in  State;  State  v.  Northern  Express  Co.,  80  Wash.  310, 

141  Pac.  758,  upholding  Laws  1907,  c.  54,  imposing  privilege  tax  upon 
gross  receipts  of  express  company  for  privilege  of  transacting  intra- 
state business. 

Explained  in  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  9,  10,  14, 15,  Ann. 
Cas.  19160,  1237, 145  Pac.  509,  510,  511,  upholding  license  tax,  measured 
by  capital  stock,  imposed  upon  foreign  corporation  for  privilege  of  do- 
ing business  within  State. 

Distinguished  in  Kansas  City  etc.  Co.  v.  Botkin,  240  U.  S.  231, 
234,  60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  upholding  Kan.  Laws  1913, 
c.  135,  imposing  tax  on  corporation  for  privilege  of  transacting  business 
in  State,  which  tax  is  measured  by  amount  of  paid-up  capital  stock,  as 
applied  to  domestic  corporation;  Equitable  Life  Assur.  Soc.  v.  Penn- 
sylvania, 238  U.  S.  146,  59  L.  Ed.  1241,  35  Sup.  Ct.  829,  upholding 
Pennsylvania  act  of  1895  levying  annual  tax  of  two  per  cent  upon  gross 
premiums  received  in  State  by  insurance  company;  Baltic  Min.  Co. 
V.  Massachusetts,  231  U.  S.  82,  85,  58  L.  Ed.  133,  134,  34  Sup.  Ct.  15, 
upholding  Massachusetts  Statute  of  1900,  c.  490,  imposing  on  certain 
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classes  of  foreign  corporations  excise  tax  measured  by  authorized  cap* 
ital,  but  limited  to  specific  sum ;  Simpson  v.  Shepard,  230  U.  8.  400,  401, 
Ann.  Oas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  67  L.  Ed.  1642,  33  Sup.  Ct. 
729,  holding  State  may,  in  absence  of  congressional  action,  regelate 
intrastate  rates  of  interstate  carrier,  although  relations  between  inter- 
state and  intrastate  rates  are  thereby  disturbed;  Southern  Ry.  Co. 
V.  Greene,  216  U.  S.  413,  414,  17  Ann.  Oas.  1247,  64  L.  Ed.  640,  30  Sup. 
Ct.  287,  holding  State  may  not  impose  additional  franchise  tax,  not  im- 
posed upon  domestic  corporation,  upon  foreign  corporation  which  has 
already  come  into  State  in  compliance  with  laws  and  has  acquired 
property  of  fixed  and  permanent  character;  Brown  ▼.  Pittsburgh  Life 
etc.  Co.,  10  Ala.  App.  619,  65  South.  701,  upholding  provision  of  Code 
1907,  §  2089,  as  amended  1909,  §  4,  imposing  tax  upon  foreign  insurance 
conix>anies  of  certain  percentage  of  gross  premiums  received  in  State; 
Baltic  Min.  Co.  v.  Commonwealth,  207  Mass.  383^  93  N.  E.  831,-  and 
S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  37,  42,  49, 
Ann.  Gas.  19130,  805,  98  N.  E.  1057,  1059,  1063,  both  upholding  Stats. 
1909,  c.  490,  pt.  3,  §  56,  requiring  foreign  corporation  to  pay  excise  tax 
measured  by  capital  stock;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  508, 
510,  514,  516,  175  S.  W.  552,  553,  554,  upholding  Acts  1909,  c.  504,  im- 
posing tax  measured  by  capital  stock  on  foreign  corporation  engaged 
in  selling  powder  within  State. 

Validity  of  statute  providing  that  foreign  corporation  shall  not  re- 
move action  brought  against  it  into  Federal  eonrt.  Note,  Ann* 
Gas.  19120,  1160. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Notes, 
Ann.  Gas.  19160,  1260;  Ann.  Gas.  191SG,  816.  816. 

Bight  of  State  to  forbid  exportation  of  natural  reaouroeB.  Note^ 
86  L.  B.  A.  (N.  S.)  1197. 

216  U.  a  78-84,  54  li.  Ed.  390,  SO    Sup.  Ot  230,  OINOINNATI  K.  O.  * 
T.  P.  B  B.  00.  ▼.  SLABS. 

Miscellaneous.  Cited  in  Devon  v.  Cincinnati  etc.  By.  Co.,  220  U.  S. 
605,  65  L.  Ed.  606,  31  Sup.  Ct.  718,  and  Hubbard  v.  Worcester  Art 
Museum,  220  U.  S.  605,  65  L.  Ed.  606,  31  Sup.  Ct.  718,  both  dismissing 
for  want  of  jurisdiction. 

216  U.  a.  84-91,  54  li.  Ed.  803,  80  Sup.  Ot  224,  OONIJST  ▼.  BAIJJNaEB 

While  United  States  maintains  and  protects  Indian  um  or  occvpatioa 
of  land  against  others,  it  ia  bound  only  by  honor  and  not  by  law,  and 
goyemment  cannot  be  supposed  to  have  abandoned  Its  attitada  of  proteo- 
tion,  nor  is  Its  good  faith  broken  by  change  in  disposition  of  Indian  lands 
believed  by  Congress  to  be  for  welfare  of  Indians. 

Approved  in  Alabama  v.  Schmidt,  232  U.  S.  174,  68  L.  Ed.  668,  34 
Sup.  Ct.  301,  holding  State  statute  diapoong  of  school  lands  conveyed 
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to  State  by^  Enabling  Act  does  not  impaii*  obligation  of  contract  of  En- 
abling Act. 

There  is  no  question  as  to  the  complete  legislative  power  of  the  XJnited 
States  over  land  of  the  Wyandottes  while  it  remained  in  their  occupation 
before  their   quitclaim  to   the  United  States. 

Approved  in  Hosier  v.  United  States,  198  Fed.  58,  117  C.  C.  A.  162, 
holding  Oklahoma  Enabling  Act  of  1906  did  not  render  inoperative  in 
State,  act  of  Congress  of  1897  making  it  offense  to  sell  or  furnish  liquor 
to  Indians. 

216  U.  a  92-101,  54  U  Ed.  396,  30    Sup.  Ot.  225,  KIKQ  ▼.  WEST  VIE- 
OINIA. 

Where  Supreme  Court  has  determined  constitutionality  of  State  stat- 
ute, question  is  not  open,  and  cannot  he  made  hasis  of  writ  of  error. 

Approved  in  Fay  v,.  Crozer,  217  U.  S.  456,  54  L.  Ed.  837,  30  Sup.  Ct. 
568,  following  rule;  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  155, 
157,  55  L.  Ed.  155,  156,  31  Sup.  Ct.  171,  upholding  provisions  of  Revenue 
and  Taxation  Act  of  Kentuokv  of  1906;  Sheffev  v.  Davis  Collierv  Co., 
204  Fed.  342,  denying  right  of  land  owner  failing  to  enter  land  for 
taxes  to  maintain  action  to  recover  land  from  purchaser  at  void  judicial 
sale;  King  v.  Buskirk,  196  Fed.  304,  116  C.  C.  A.  119,  holding  under 
W.  Va.  Code  1900,  c.  105,  §§6,  18,  decree  in  suit  by  State  for  sale  of 
land  for  nonpayment  of  taxes  is  conclusive  as  to  title  of  purchaser  and 
right  of  original  owner  to  redeem  land;  Straus  v.  Foxworth,  16  N.  M. 
451,  117  Pao.  833,  holding  tax  certificate  issued  under  Acts  1899,  c.  22, 
§  31,  vests  title  in  purchaser. 

Oonstruction  and  effect  of  decree  of  State  court,  how  far  it  hound 
State  and  whether  or  not  it  bound  parties  subsequently  coming  in,  were 
matters  of  State  procedure  alone. 

Approved  in  Moss  v.  Ramey,  239  U.  S.  547,  60  L.  Ed.  4S1,  36  Sup.  Ct. 
185,  holding  decision  of  highest  State  court  is  controlling  ob  to  whether  ap- 
pellate court  may  correct  interlocutory  decree  upon  first  appeal  when  same 
case  with  same  parties  again  comes  before  it ;  Messinger  v.  Anderson,  225 
U.  S.  444, 56  L.  Ed.  1156.  32  Sup.  Ct.  739,  holding  Circuit  Court  of  Appeals 
should  have  followed  State  court's  construction  of  will  as  giving  tes- 
tator's son  estate  in  fee  subject  to  defeat  only  by  failure  to  leave 
lineal  descendant;  Lowers  v.  Atcherly,  222  U.  S.  295,  56  L.  Ed.  206, 
32  Sup.  Ct.  94,  affirming  decree  of  Supreme  Court  of  Hawaii  adjudicat- 
ing title  to  real  estate. 

Miscellaneous.  Cited  in  Venner  v.  Denver  Union  Water  Co.,  219 
U.  S.  583,  55  L.  Ed.  346,  31  Sup.  Ct.  472,  Hunter  v.  South  Carolina, 
219  U.  S.  583,  55  L.  Ed.  S46,  31  Sup.  Ct.  470,  and  Glos  v.  Chicago,  226 
U.  S.  599,  57  L.  Ed.  375,  33  Sup.  Ct.  U2,  all  dismissing  for  want  of  juris- 
diction. 
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216  U.  8.  102-115.  54  !•.  Ed.  402,  SO  Sap.  Ot.  372^  BABBITT  Y.  DUTOHEB. 

Books  and  records  of  baaknipt  corporation  pass,  npon  adjndicatloii, 
to  tmstoe,  and  In  absence  of  adverse  holding,  bankruptcy  court  may  com- 
pel delivery  to  trastee  in  snmmacy  proceeding. 

Approved  in  In  re  Schmick  Handle  &  Lumber  Co.,  233  Fed.  449, 
holding  bankruptcy  court  having  fund  within  its  jurisdiction  may  sum- 
marily adjudicate  disputed  rights  thereto;  Orinoco  Iron  Co.  v.  Metzel, 
230  Fed.  44,  46,  144  C.  C.  A.  338,  holding  bankruptcy  court  in  Ohio  may 
enjoin  suit  in  District  of  Columbia  to  establish  trust  maleficio  in  indem- 
nity fund  held  by  government  for  benefit  of  creditors;  In  re  Wegman 
Piano  Co.,  228  Fed.  62,  holding  bankruptcy  court  having  possession 
of  property  has  jurisdiction  to  determine  conflicting  claims  to  property ; 
Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  978,  142  C.  C.  A.  433,  hold- 
ing execution  creditor  adverse  claimant  who  could  not,  in  absence  of 
proof  of  insolvency  at  time  of  levy  of  execution,  be  compelled  to  pay 
money  to  bankrupt's  trustee  in  summary  proceeding;  Courtney  v.  Shea, 
225  Fed.  361,  140  C.  C.  A.  382,  holding  trustee  cannot  in  summary  pro- 
ceeding compel  bankrupt  and  wife  to  pay  money  deposited  in  bank 
in  wife's  name  and  stock  in  building  association,  and  compel  executor 
of  bankrupt  to  pay  for  stock  in  building  association,  but  must  resort  to 
plenary  action;  In  je  Goldstein,  216  Fed.  888, 133  C.  C.  A.  91,  holding  claim 
based  upon  transfer  antedating  bankruptcy  was  of  a  class  requiring  ple- 
nary suit;  Galbraith  v.  Robson-Hilliard  Grocery  Co.,  216  Fed.  844,  845, 133 
C.  C.  A.  46,  holding  bankruptcy  court  has  jurisdiction  to  determine  valid- 
ity of  lien  of  mortgage  on  property  in  another  State ;  Shea  v.  Lewis,  206 
Fed.  880, 881, 124  C.  C.  A.  537,  denying  summai-y  jurisdiction  to  try  wife 's 
title  to  bankrupt's  property;  In  re  Cantelo  Mfg.  Co.,  201  Fed.  159,  160, 
holding  claim  of  title,  not  based  on  transfer  prior  to  possession,  to 
property  in  possession  of  bankruptcy  court,  may  be  determined  in  sum- 
mary proceeding;  In  re  Logan,  196  Fed.  687,  holding  bankruptcy  court 
has  jurisdiction  in  summary  proceeding  to  determine  claim  not  asserted 
prior  to  bankruptcy;  In  re  Denson,  195  Fed.  855,  holding  bankruptcy 
court  has  jurisdiction  in  summary  proceeding  to  compel  restoration 
of  property  of  bankrupt  sold  after  filing  of  petition  to  one  chargeable 
witit  kuuff ledge  of  rmudutent  transaeiiou ;  In  re  Alexander,  193  Fed. 
754,  holding  receiver  in  bankruptcy  may  maintain  summary  proceeding 
to  set  aside  sale  and  recover  property  sold  by  bankrupt  to  his  attorney 
and  by  attorney  to  another  person ;  McEldowney  v.  Card,  193  Fed.  481, 
holding  suit  by  trustee  in  bankruptcy  to  recover  for  breach  of  contract 
by  him  with  defendants  is  not  within  jurisdiction  conferred  by  Bank- 
ruptcy Act,  §  23a;  In  re  Rathman,  183  Fed.  919,  927,  106  C.  C.  A.  253, 
denying  jurisdiction  of  bankruptcy  court  to  determine  in  summary  pro- 
ceeding adverse  claim  of  mortgagee  antedating  bankruptcy;  Clay  v. 
Waters,  178  Fed.  393,  21  Ann.  Oas.  897,  101  C.  C.  A.  645,  holding  bank- 
ruptcy court  having  jurisdiction  of  money  in  possession  of  bankrupt 
at  time  of  adjudication  with  part  of  which  real  estate  was  purcliased 
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and  notes  and  mortgages  obtained,  has  jurisdiction  of  plenary  suit  to 
determine  whether  real  estate  notes  and  mortgages  belonged  to  estate 
of  bankrupt. 

Distinguished  in  In  re  Ballou,  215  Fed.  813,  holding  summary  proceed- 
ing is  not  proper  to  enforce  performance  of  contract  between  third 
person  and  bankrupt;  Le  Master  v.  Spencer,  203  Fed.  215,  121  C.  C.  A. 
416,  holding  bankruptcy  court  has  summary  jurisdiction  to  determine 
title  to  property  of  bankrupt  seized  by  marS'hal  As  receiver  in  bankruptcy 
as  against  adverse  claimant.^ 

Where  original  court  of  bankruptcy  could  act  summarily,  another 
court  of  bankruptcy  sitting  In  another  district^  can  do  so  In  aid  of  court 
of  original  jurisdiction. 

Approved  in  In  re  Elkus,  216  U.  S.  117,  54  L.  Ed.  408,  30  Sup.  Ct.  377, 
following  rule;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  418,  57  L.  Ed. 
580,  33  Sup.  Ct.  375,  In  re  Sage,  224  Fed.  630,  In  re  Printograph  Sales 
Co.,  210  Fed.  568,  and  Lazarus  v.  Prentice,  234  U.  S.  267,  58  L.  Ed.  1307, 
34  Sup.  Ct.  851,  all  holding  under  amendment  of  1910  to  Bankruptcy 
Act,  §  2,  cl.  20,  bankruptcy  court  has  ancillary  jurisdiction  over  persons 
and  property  within  its  jurisdiction  in  aid  of  trustee  or  receivej  ap- 
pointed in  another  jurisdiction;  Hebert  v.  Crawford,  228  U.  S.  205,  57 
L.  Ed.  802,  33  Sup.  Ct.  484,  holding  bankruptcy  court  was  in  possession 
of  crop  of  rice  and  had  jurisdiction  to  administer  it  as  assets  of  es- 
tate; Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  222  U.  S.  311,  56 
L.  Ed.  215,  32  Sup.  Ct.  96,  holding  bankruptcy  court  has  no  power  to 
issue  ex  parte  injunction  without  notice  or  service  of  process  to  re- 
strain creditor  from  suing  in  State  court  outside  jurisdiction  of  bank- 
ruptcy court ;  The  Casco,  230  Fed.  931,  denying  motion  of  libelant,  seek- 
ing to  enforce  maritime  lien,  for  order  to  require  receiver  to  surrender 
vessel ;  Progressive  Building  etc.  Co.  v.  Hall,  220  Fed.  46,  47, 135  C.  C.  A. 
613,  holding  bankruptcy  court  in  eastern  district  of  Virginia  has  no 
jurisdiction  to  enjoin  assignment  of  future  wages  by  bankrupt  to  cor- 
poration having  its  principal  place  of  business  in  western  district; 
In  re  Geller,  216  Fed.  559,  561,  holding  bankruptcy  court  of  one  district 
cannot,  by  service  of  process  outside  of  district,  obtain  jurisdiction  to 
order  nonresident  to  deliver  property  to  trustee;  In  re  Bostoii-Cerrillos- 
Mines  Corp.,  206  Fed.  795,  holding  process  of  bankruptcy  court  in 
Massachusetts  is  without  efficacy  in  New  Mexico;  In  re  A.  Musica 
&  Son,  205  Fed.  415,  holding  Federal  District  Court  in  Louisiana  has 
ancillary  jurisdiction  to  aid  receiver  appointed  by  court  of  original 
jurisdiction  in  New  York  to  recover  money  from  bankrupts  absconding 
from  New  York;  In  re  Britannia  Min.  Co.,  203  Fed.  453,  121  C.  C.  A. 
395,  holding  act  of  1893  requiring  judicial  sales  of  property  to  be  made 
on  property  or  at  courthouse  in  county  where  land  lies,  does  not  apply 
to  sales  in  bankruptcy  and  sale  in  Wisconsin  of  bankrupt's  equity  of 
redemption  in  Montana;  In  re  Farrell,  201,  Fed.  340.  119  C.  C.  A.  576, 
denying  jurisdiction  of  bankruptcy  court  to  compel  fund  to  be  turned 
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over  to  trustee,  where  eighteen  months  prior  to  adjudication  of  bank- 
ruptcy against  building  contractor  suits  were  commenced  in  State  court 
in  another  Federal  district  to  enforce  liens  against  fund;  In  re  Rath- 
fon  Bros.,  200  Fed.  109,  110,  holding  summary  proceeding  by  trustee 
to  recover  prox>erty  belonging  to  bankrupt's  estate  in  possession  of  nonj 
resident  can  only  be  maintained  in  district  of  such  person's  residence; 
In  re  Britannia  Min.  Co.,  197  Fed.  462,  holding  act  of  1893  requiring 
judicial  sales  to  be  made  on  land  or  at  courthouse  in  county  in  which 
land  lies  is  applicable  to  sales  in  bankruptcy,  and  sale  in  Wisconsin 
of  equity  of  redemption  in  Montana  mine,  is  void;  Fidelity  Trust  Co. 
V.  Gaskell,  195  Fed.  870,  871,  115  C.  C.  A.  527,  holding  District  Court 
which,  in  exercise  of  ancillary  jurisdiction,  has  seized  property  of 
partnership  as  property  of  another  partnership  against  which  bank- 
ruptcy proceedings  have  been  commenced  in  another  district,  has  juris- 
diction to  determine  title  to  property  seized;  In  re  Robinson,  179  Fed. 
725,  holding  application  for  order  of  examination,  in  support  of  credi- 
tor's objections  to  bankrupt's  discharge,  should  be  made  to  Federal 
court  in  district  in  which  witness  resides;  Staunton  v.  Wooden,  179 
Fed.  64,  102  C.  C.  A.  355,  holding  bankruptcy  court  cannot  issue  pro- 
cess to  be  enforced  in  another  jurisdiction,  nor  make  summary  order  for 
delivery  of  property,  but  such  order  may  be  obtained  by  ancillary  pro- 
ceedings by  trustee  in  court  of  district  in-^which  it  is  to  be  executed. 

Explained  in  De  Friece  v.  Bryant,  232  Fed.  237,  239,  holding  bank- 

iruptcy  court  has  summary  jurisdiction  to  enjoin  assertion  of  claim 

to  notes  in  possession  of  trustee  based  on  attachment  sale  void  in 

bankruptcy,  and  court  of  another  district  has  ancillary  jurisdiction  over 

suit  for  injunction  under  Bankruptcy  Act,  §  2,  cl.  20. 

Distinguished  in  Robertson  v.  Howard,  229  U.  S.  261,  57  L.  Ed.  1178, 
33  Sup.  Ct.  854,  holding  bankruptcy  court  in  Illinois  acquired  jurisdic- 
tion over  land  in  Kansas  upon  filing  of  petition  and  had  jurisdiction  to 
order  sale  of  certificates. 

216  U.  8.  115-117,  64  L.  Ed.  407,  30  Sup.  Ot.  377,  IN  BE  ELKUS  (MATTER. 
OF  MADISON  STEEL  CO.). 

United  StatM  District  Court  has  Jurisdiction  to  order  examination 
of  witnesses  wlio  are  residents  of  district,  although  bankruptcy  proceeding 
in  which  examination  is  desired  is  in  another  district. 

Approved  in  In  re  Robinson,  179  Fed.  725,  holding  application  for 
order  of  examination,  in  support  of  creditor's  objection  to  bankrupt's 
discharge,  should  be  made  to  Federal  court  in  district  in  which  witness 
resides. 

District  Court  of  United  States  sitting  in  bankruptcy  has  ancillary 
jurisdiction  to  make  orders  and  issue  process  in  aid  of  proceedings  pend- 
ing in  District  Court  of  another  district. 

Approved  in  In  re  Printograph  Rales  Co.,  210  Fed:  568,  Lovell  v.  Isi- 
dore Newman  &  Son,  227  U.  S.  418,  57  L.  Ed.  580,  33  Sup.  Ct.  375, 
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both  holding  under  act  of  1910,  baakraptey  court  has  aneillary  juris- 
diction in  aid  of  jurisdiction  of  bankruptcy  court  in  another  jurisdic- 
tion appointing  receiver  or  trustee;  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.,  222  U.  S.  311,  56  L.  Ed.  215,  32  Sup.  Ct.  96,  holding  bank- 
ruptcy court  has  no  power  to  issue  ex  parte  injunction  without  notice 
or  service  of  process  to  restrain  creditor  from  suing  in  State  court  out- 
side jurisdiction  of  bankruptcy  court;  Orinoco  Iron  Co.  v.  Metzel,  230 
Fed.  46,  144  C.  C.  A.  338,  holding  bankruptcy  court  in  Ohio  may  enjoin 
suit  in  District  of  Columbia  to  establish  trust  maleficio  in  indemnity 
fund  held  by  government  for  benefit  of  creditors;  In  re  Patterson  Lum- 
ber Co.,  228  Fed.  917,  holding  in  ancillary  proceeding,  trustee  cannot 
foreclose  mortgaged  property  without  leave  of  bankruptcy  court  having 
jurisdiction  of  mortgaged  premises  to  proceed;  Progressive  Building 
etc.  Co.  V.  Hall,  220  Fed.  47,  135  C.  C.  A.  613,  holding  bankruptcy 
court  in  eastern  district  of  Virginia  has  no  jurisdiction  to  enjoin  as- 
signment of  future  wages  by  bankrupt  to  corporation  having  its  prin- 
cipal place  of  business  in  western  district;  In  re  Geller,  216  Fed.  561, 
holding  bankruptcy  court  of  one  district  cannot  by  service  of  process 
outside  of  district  obtain  jurisdiction  to  order  nonresident  to  deliver 
property  to  trustee;  Fidelity  Trust  Co.  v.  Gaskell,  195  Fed.  870,  115 
C.  C.  A.  527,  holding  District  Court,  having,  in  exercise  of  ancillary 
jurisdiction,  seized  propeHy  of  partnership  as  property  of  another 
partnership  against  which  bankruptcy  proceedings  have  been  com- 
menced in  another  district,  has  jurisdiction  to  determine  title  to  such 
property. 

Explained  in  De  Friece  v.  Bryant,  232  Fed.  237,  239,  holding  bank- 
ruptcy court  has  summary  jurisdiction  to  enjoin  assertion  of  claim  to 
notes  in  possession  of  trustee  based  on  sale  on  attachment,  which  was 
void  under  Bankruptcy  Act,  and  court  of  another  district  has  ancillary 
jurisdiction  to  enjoin  such  claim  under  Bankruptcy  Act,  §  2,  cl.  20. 

Ancillary  jurisdiction  of  bankruptcy.    Note,  17  Ann.  Oas.  978. 
216  IT.  &  117-121,  64   Ik  Ed.  408,  30    Sup.  Ot.  307,  WOODBIDE  ▼.  BEOK- 


Wliere  plalntifl,  who  is  not  owner,  sues  as  assignee  of  several  claims, 
and  none  of  claims  is  rafflcient  to  confer  Jurisdiction  on  Federal  court, 
that  court  has  no  jurisdiction,  although  claims  in  aggregate  exceed  juris- 
dictional amount. 

Approved  in  State  v.  Title  Guaranty  etc.  Co.,  27  Idaho,  759,  152  Pac. 
191,  and  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U.  S.  140,  60  L.  Ed.  569, 
36  Sup.  Ct.  346,  both  holding  suit  by  State,  as  nominal  party  on  behalf 
of  depositors  of  bank^  cannot  be  removed  where  none  of  separate  judg- 
ments is  large  enough  to  confer  jurisdiction;  Bagnell  v.  Ives,  184  Fed. 
470,  holding  owners  of  separate  judgments  against  insolvent  Missouri 
corporation,  each  entitled  under  State  statute  to  maintain  action  against 
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stockholder  whose  stock  is  not  fully  paid  to  recover  amount  of  jadg" 
ment,  cannot  join  in  action  against  stockholder. 

216  U.  8.  122-134,  64  L.  Sd.  411,  30  Bvp.  Ot.  378,  ATIiANTIO  0.  L.  B.  B. 
CO.  ▼.  MAZJTKSKY, 

South  Carolina  statute  of  1908  requiring  carrier  to  settle  claims  fox 
loss  of  or  damage  to  frelglit  while  in  its  poeaession  in  State  within  q^ecified 
time  is  not  void  as  interference  with  interstate  commerce  in  absence  of 
congressional  action  on  same  subject. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  416,  L.  B.  A. 
1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  attorney's  fee  for  claims  of  less  than  specified  amount, 
as  applied  to  claim  for  interstate  shipment;  St.  Louis  etc.  Ry.  Co. 
v.  Edwards.  94  Ark.  399,  127  S.  W.  715,  upholding  Act  of  1907,  §  3, 
imposing  penalty  upon  railroad  for  failure  to  give  notice  to  consignee 
of  arrival  of  shipment  within  specified  time,  as  applied  to  interstate 
shipment;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  37,  100 
N.  £.  342,  upholding  Bums'  Ann.  Stats.  1908,  §  5280,  requiring  rail- 
road locomotives  and  cars  to  be  equipped  with  grab-irons  or  handholds 
in  sides  or  ends  thereof,  and  section  5287,  imx>osing  penalty  for  viola- 
tion; Thurston  v.  Southern  Ry.  Co.,  165  N.  C.  599,  81  S.  E.  786,  up- 
holding Revisal  1905,  §  2644,  imposing  penalty  for  failure  to  refund 
overcharge  within  time  specified  by  section  2643;  Reid  v.  Southern  Ry. 
Co.,  153  N.  C.  495,  69  S.  E.  620,  upholding  Revisal  1905,  §  2631,  im- 
posing penalty  on  carrier  for  refusing  to  receive  interstate  shipment  of 
freight ;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  324,  42  L.  B.  A.  (N.  8.) 
984, 118  Pac.  368,  upholding  act  of  legislature  of  Oklahoma  Territory  of 
1905  (Sess.  Laws  1905,  c.  10,  art.  II,  §  2),  imposing  penalty  upon  carrier 
for  failure  to  furnish  cars  within  four  days  after  request  and  excusing 
carrier  for  special  causes;  Du  Pre  v.  Columbia  etc.  R.  Co.,  98  S.  C. 
470,  79  S.  E.  311,  holding  Carmack  Amendment  of  1906  does  not  de- 
prive consignee  of  interstate  shipment  of  right  to  penalty  for  failure 
of  terminal  carrier  to  pay  damages  under  act  of  1910  (Civ.  Code  1912, 
§  2572) ;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C. 
66,  67,  68,  78,  82,  83,  79  S.  E.  701,  702,  705,  707,  holding  Civ.  Code 
1912,  §  2573,  requiring  carriers  to  pay  overcharges  of  freight  or  for  loss 
or  damage  to  property  within  specified  time  was  not  superseded  as  to 
interstate  shipment  by  Carmack  Amendment  of  1906;  dissenting  opin- 
ion in  Traynham  v.  Charleston  etc.  Ry.  Co.,  92  S.  C.  56,  75  S.  E.  385, 
majority  holding  interstate  shipment  was  not  subject  to  act  of  1907, 
imposing  penalty  on  carrier  for  delay. 

Distinguished  in  Charleston  etc.  Ry.  Co.  v.  Varnville  Furniture  Co., 
237  U.  S.  601,  602,  Ann.  Gas.  1916D,  333,  59  L.  Ed.  1188,  1139,  35  Sup. 
Ct.  715, 100  S.  C.  229,  holding  provision  of  South  Carolina  Code  of  1912, 
§  2573,  imposing  penalty  on  carrier  failing  to  settle  claim  within  speci- 
fied time  is  void  under  Carmack  Amendment  of  1906;  Southern  Ry. 
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Co.  V.  Reid,  222  U.  S.  436,  56'L.  Ed.  260,  32  Sup.  Ct  140,  holding  North 
Carolina  statute  requiring  carriers  to  transport  freight  as  soon  as  re- 
ceived to  interstate  points  under  penalties  for  failure,  is  void  as  in 
conflict  with  Hepburn  Act  of  1906,  §  2;  Fornel  v.  Florida  East  Coast 
Ry.  Co.,  65  Fla.  109,  61  South.  197,  granting  motion  to  strike  from 
counts,  in  action  for  damage  to  interstate  shipment  based  on  Carmack 
Amendment  to  Hepburn  Act  of  1906,  those  portions  relating  to  recovery 
of  interest  and  attorney's  fees  under  Laws  of  Florida  of  1907,  c.  5618; 
Blaloch  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  399,  86  S.  E. 
1027,  holding  Revisal  1905,  §§  2643,  2644,  imposing  penalty  upon  car- 
rier for  failure  to  refund  overcharge  is  void  as  in  conflict  with  Act  of 
1906,  c.  3591,  §  7  (Carmack  Amendment) ;  Morphis  v.  Southern  Express 
Co.,  167  N.  C.  140,  83  S.  E.  2,  holding  Revisal  1905,  §  2634,  as  amended 
by  Laws  1911,  c.  139,  requiring  carrier  to  adjust  or  pay  claims  for  loss 
or  damage  to  property  within  specified  time  was  superseded  as  to  inter- 
state shipments  by  rule  of  Interstate  Commerce  Commission  of  1913. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  live- 
stock for  failure  to  pay  claim  within  certain  time.  Notes,  20 
Ann.  Cas.  1057;  Ann.  Oas.  1916D.  S36. 

Constitutionality  of  statute  imposing  penalty  or  added  liability 
for  failure  of  carrier  to  pay  claim.    Note,  42  L.  B.  A.  (N.  S.)  107. 

216  U.  &  134-138,  54  L.  Ed.  418,  30  Bnp.  Ot.  368,  ZABTICAK  ▼.  FIRST  NAT. 
BANK  OF  WATERLOO. 

Bankruptcy  Act  does  not  suspend  jurisdiction  of  equity  court  to  cor- 
rect errors  In  written  contract  made  by  mutual  mistake,  and  trustee  in 
bankruptcy  takea  property  subject  to  all  valid  daims,  liens  and  equities, 
including  power  of  equity  court  to  correct  manifest  error  by  mutual  mis- 
take in  agreement  made  prior  to  filing  of  petition. 

Approved  in  Brown  v.  Massachusetts  Hide  Corp.,  218  Fed.  771,  134 
C.  C.  A.  447,  holding  credit  agreement  between  importer  and  banker 
did  not  limit  banker  to  lien  on  proceeds  of  each  importation  for  amount 
of  credit  for  that  shipment,  but  advances  made  under  credit  on  other 
shipments  though  not  due,  were  chargeable  against  balance  in  bankers' 
hands  at  time  of  insolvency  of  importer;  Hartman  v.  Swiger,  216  Fed. 
989,  holding  attorneys  have  lien  on  money  in  their  hands  for  value  of 
services  in  stockholder's  suit  which  is  good  against  trustee  in  bank- 
ruptcy, and  also,  under  AVest  Virginia  law,  against  assignees  of  stock; 
In  re  Scruggs,  205  Fed.  675,  holding  under  lease  of  storehouse  giving 
lien  on  bankrupt's  goods  and  furniture  on  leased  premises  for  rent  for 
whole  term,  rent  to  accrue  after  adjudication  is  not  provable  against 
bankrupt's  general  estate,  but  is  provable  against  particular  property 
subject  to  lien;  In  re  Searles,  200  Fed.  894,  creditor  of  bankrupt  holding 
note  secured  by  collateral  and  another  note  which  was  unsecured  is 
entitled  to  apply  surplus  from  sale  of  collateral  to  unsecured  note,  al- 
though no  claim  therefor  was  made  in  his  proof;  In  re  J.  S.  Appel  Suit 
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&^  Cloak  Co.,  198  Fed.  325,  holding  amendment  to  Bankruptcy  Act 
§  47a  (2)  by  Act  of  1910,  §  8,  giving  trustee  rights  and  remedies  of  lien 
creditor,  did  not  deprive  vendor  of  right  under  Colorado  law,  to  re- 
scind unconditional  sale  contract  for  fraud  and  to  reclaim  goods;  In 
re  McConnell,  197  Fed.  440,  holding  general  creditors  have  no  claim 
superior  to  that  of  bankrupt  to  interest  in  property  purchased  for 
speculation  by  two  persons,  where  person  not  bankrupt  paid  price  under 
agreement  for  repayment  with  interest  on  one-half  at  time  of  resale; 
In  re  Interstate  Paving  Co.,  197  Fed.  378,  holding  failure  to  file  as- 
signment of  municipal  improvement  contract,  as  required  by  New  York 
Lien  Law  (Laws  of  1907,  c.  692)  §  15a,  does  not  defeat  assignee's  rights 
to  proceeds  of  warrants  issued  under  contract  as  against  contractor's 
general  creditors;  In  re  Bacon,  196  Fed.  988,  denying  jurisdiction  of 
referee  in  summary  proceeding  to  determine  adverse  claim  of  bank  to 
stocks  pledged  to  it  by  bankrupt,  subject  to  prior  pledge  to  another 
bank  having  possession  of  stocks;  Pattison  v.  Dale,  196  Fed.  14,  115 
C.  C.  A.  639,  holding  pledge  of  warehouse  receipts  for  liquor  in  dis- 
tillery warehouse  created  equitable  lien  in  favor  of  pledgee,  valid 
against  trustee  in  bankruptcy  of  pledgor;  Lovell  v.  Isidore  Newman 
&  Son,  192  Fed.  761, 113  C.  C.  A.  39,  holding  interveners  in  bankruptcy 
proceeding  claiming  goods  sold  to  them  by  bankrupt  having  waived  fail- 
ure of  shipper  to  comply  with  contract,  were  entitled  to  goods  as  against 
trustee  in  bankruptcy  of  shipper ;  Marcus  Shipping  Assn.  v.  Barnes  169 
Iowa,  380,  151  N.  W.  526,  holding  corporation  may  set  off  amounts  due 
from  treasurer  against  his  interest,  where  treasurer's  defalcations  oc- 
curred prior  to  four  months  before  adjudication;  Coggan  v.  Ward,  215 
Mass.  16,  102  N.  £.  338,  holding  unrecorded  bill  of  sale,  which  is  in 
fact  mortgage,  is  valid  as  against  trustee  in  bankruptcy;  Kimball 
V.  Baker  Land  etc.  Co.,  152  Wis.  452,  140  N.  W.  51,  holding  trustee  in 
bankruptcy  takes  property  subject  to  estoppel  imposed  upon  it  in  hands 
of  bankrupt,  which  is  not  invalid  as  to  creditors. 

Distinguished  in  Sexton  v.  Kessler  &  Co.,  225  U.  S.  97,  56  L.  Ed.  1000, 
32  Sup.  Ct.  657,  holding  escrow  of  securities  by  New  York  banking 
firm  to  secure  drafts  upon  foreign  bank  is  lien  on  securities  superior 
to  claim  of  trustee  in  bankruptcy,  although  New  York  firm  retained 
control  and  had  right  to  substitute  other  securities. 

Miscellaneous.  Cited  in  In  re  Bacon,  210  Fed.  131,  126  C.  C.  A.  643, 
reciting  history  of  litigation. 

216    U.  8.  13&-145,  54    li.   Ed.   420,  30    Snp.    Ct.  370,  CHIIJ>EB8  ▼.  Mc- 
CI.AUGHBY. 

Miscellaneous.  Cited  in  Peterborough  R.  R.  v.  Boston  etc.  R.  Co., 
239  U.  S.  627,  eOL.  Ed.  474,  36  Sup.  Ct.  164,  dismissing  for  want  of 
jurisdiction. 

XX— 2 
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216  U.  8.  146-164,  64  I^  Ed.  423,  30  Sup.  Ot.  280,  LUDWIO  ▼.  WESTERN 
X7NION  TEIk  CO. 

Tmmimity  of  State  ttam  suit  under  eleventh  amendment  is  not  vio- 
lated by  salt  to  enjoin  enforcement  of  void  statute  pri^bitinff  foreign 
corporation  engaged  in  interstate  commerce  to  transact  local  business  npon 
Its  refusal  to  pay  tax  based  on  all  of  its  capital  stock. 

Approved  in  Tmax  v.  Raich,  239  U.  S.  37,  60  L.  Ed.  188,  36  Sup.  Ct. 
9,  holding  suit  by  alien  to  restrain  attorney  general  and  county  attorney 
from  enforcing  alien  labor  law  of  Arizona  alleged  void  under  Federal 
Constitution  is  not  suit  against  State;  Savage  v.  Jones,  225  U.  S.  521, 
56  L.  Ed.  1190,  32  Sup.  Ct.  715,  upholding  jurisdiction  to  enjoin  State 
chemist  from  enforcing  Indiana  statute  of  1907  regulating  sale  of  con- 
centrated commercial  feeding  stuff  for  stock  alleged  to  interfere  with 
interstate  commerce  as  applied  to  sales  in  original  package  by  im- 
porting purchasers;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed. 
577,  32  Sup.  Ct.  340,  upholding  jurisdiction  of  suit  to  enjoin  Federal 
officer  from  threatened  action,  alleged  illegal,  relating  to  establish- 
m^ent  of  harbor  lines;  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S. 
286,  Ann.  Gas.  19180,  1060,  66  L.  Ed.  488,  32  Sup.  Ct.  216,  holding  suit 
may  be  maintained  against  State  officer  receiving  money  for  tax  with 
notice  of  its  illegality  to  recover  such  tax  as  paid  under  duress ;  McCreery 
Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed.  507,  115  C.  C.  A. 
408,  suit  by  owner  of  patent  for  ventilating  apparatus  to  restrain  county 
commissioners  from  using  infringing  apparatus  in  courthouse,  is  not 
suit  against  State;  Hartford  Fire  Ins.  Co.  v.  Jordan,  168  Cal.  281,  142 
Pac.  843,  holding  payment  of  license  tax  by  insurance  company  under 
protest  to  avoid  forfeiture  for  nonpa3nnent  under  Statutes  of  1905, 
p.  493,  was  payment  under  duress  and  recoverable. 

Arkansas  act  of  1907  imposing  tax  on  foreign  corporation  'engaged  in 
interstate  commerce,  measured  bj  all  of  its  capital  stock,  for  privilege 
of  transacting  business  within  State,  is  void  as  burden  on  interstate  com- 
merce. 

Approved  in  Western  Union  Tel.  Co.  v.  Andrews,  216  U.  S.  166, 54  L.  Ed. 
481,  30  Sup.  Ct.  286,  following  rule;  Equitable  Life  Assur.  Soc.  v.  Penn- 
sylvania, 238  U.  S.  146,  59  L.  Ed.  1241,  35  Sup.  Ct.  829,  upholding 
Pennsylvania  act  of  1895  levying  annual  tax  of  two  per  cent  upon 
gross  premiums  received  in  State  by  foreign  insurance  company;  St. 
Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  362,  363,  364,  59 
L.  Ed.  271,  272,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911  tak- 
ing privilege  of  exercising  franchise  in  State  measured  by  value  of 
intrastate  property;  Meyer  v.  Wells  Fargo  &  Co.,  223  U.  S.  301,  56  L.  Ed. 
448,  32  Sup.  Ct.  218,  holding  Oklahoma  Statute  of  1910,  e.  44,  imposing 
tax  on  gross  revenue  of  public  service  corporations  void  as  not  limited 
to  receipts  from  intrastate  commerce ;  Atchison  etc.  Ry.  Co.  v.  0  'Connor, 
223  U.  S.  285,  Ann.  Gas.  1918C,  1050,  56  L.  Ed.- 488,  32  Sup.  Ct.  216, 
holding  tax  imposed  by  Session  Laws  of  Colorado  of  1907,  c.  211,  upon 
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eapital  stock  of  foreign  corporation,  most  of  whose  property  is  without 
State  is  void ;  Herndon  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  158,  64  L.  Ed. 
978,  30  Sup.  Ct.  633,  holding  void  Missouri  act  of  1907,  amending  sec- 
tion 1075,  Rev.  Stats.,  requiring  interstate  trains  to  stop  at  junction 
points;  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  10,  Ann.  Oas.  1916C, 
1237,  145  Par.  509,  upholding  license  tax,  measured  by  capital  stock 
imposed  upon  foreign  corporation,  for  privilege  of  doing  business 
within  State;  H.  K.  Mulford  Co.  v.  Curry,  163  Cal.  281,  282,  125  Pac. 
238,  holding  void  provisions  of  Civil  Code,  §  409,  and  Political  Code, 
§  416,  subd.  4,  imposing  upon  foreign  corporation  license  tax  measured 
by  capital  stock;  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  203,  206, 
209,  136  Pac.  1133,  1134,  1136,  upholding  statute  of  1912  imposing 
license  tax  measured  by  capital  stock,  as  applied  to  intrastate  business 
of  foreign  corporation  engaged  in  both  local  and  interstate  business; 
Lehigh  Portland  Cement  Co.  v.  McLean,  245  111.  331,  332,  137  Am.  St 
Rep.  322,  92  N.  E.  250,  holding  foreign  corporation  manufacturing 
cement  in  State  of  domicile  and  selling  it  in  State  through  agents  may 
sue  in  State  courts,  though  it  has  not  complied  with  Hurd's  Rev.  Stats. 
1909,  c.  32,  §  67g,  relating  to  foreign  corporations;  S.  S.  White  Dental- 
Mfg.  Co.  V.  Commonwealth,  212  Mass.  42,  Ann.  Gas.  19130,  805,  98  N.  E. 
1059,  upholding  Statute  of  1909,  c.  490,  pt.  3,  §  56,  requiring  foreign 
corporation  to  pay  excise  tax,  measured  by  capital  stock;  State  v.  Louis- 
vUle  etc.  R.  Co.,  97  Miss.  47,  Ann.  Ga&  19120,  1150,  51  South.  922,  up- 
holding provision  of  Acts  1908,  c.  122,  prohibiting  foreign  public  ser- 
vice coiT^oration  from  removing  suit  to  Federal  court;  Chicago  etc.  Ry. 
Co.  v.  Swindlehurst,  47  Mont.  125,  126,  130  Pac.  967,  holding  Revised 
Codes,  §  165,  imposing  fees  for  filing  articles  of  incorporation  and  cer- 
tificates of  increase  of  capital  stock,  void  as  applied  to  foreign  cor- 
poration engaged  in  interstate  commerce;  State  ex  dbI.  General  Elec.  Co. 
V.  Alderson,  49  Mont.  32,  140  Pac.  83,  holding  Rev.  Codes,  §  166,  impos- 
ing fees  for  recording  and  filing  certificates  of  foreign  corporations 
applies  only  to  corporations  conducting  intrastate  business ;  Hirschf  eld  v. 
McCullagh,  64  Or.  516, 130  Pac.  1132,  holding  void  L.  0.  L.,  §  6707  (Sess. 
Laws,  1903,  p.  43,  §  5),  imposing  tax  upon  capital  stock  of  foreign  cor- 
poration, irrespective  of  whether  it  is  capital  employed  in  State;  Atlas 
Powder  Co.  v.  Goodloe,  131  Tenn.  503,  516, 175  S.  W.  550,  554,  upholding 
Acts  1909,  e.  504,  imposing  tax  measured  by  capital  stock  on  foreign  cor- 
poration engaged  in  selling  powder  within  State. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  234, 
60  L.  Ed.  620,  36  Sup.  Ct.  263,  upholding  Kansas  Laws  of  1913,  c.  135, 
imposing  tax  on  corporation  for  privilege  of  transacting  business  in 
State,  which  tax  is  measured  by  amount  of  paid-up  capital  stock,  as 
applied  to  domestic  corporation;  Baltic  Min.  Co.  v.  Massachusetts,  231 
U.  S.  85,  58  L.  Ed.  134,  34  Sup.  Ct.  15,  upholding  Massachusetts  Statutes 
of  1900,  c.  490,  imposing  on  certain  classes  of  foreign  corporations 
excise  tax  measured  by  authorized  capital,  but  limited  to  specific  sum; 
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Roberts  v.  Chatwin,  108  Ark.  566,  567,  158  S.  W.  499,  upholding  Mingo 
Act  of  Arkansas  of  1907,  §  1  prescribing  new  method  for  foreij^n  cor- 
poration to  be  admitted  into  State,  and  compliance  with  it  authorizes 
such  corporation  to  make  contracts  in  State,  tend  to  sue  in  State  courts 
to  enforce  them. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note, 
Ann.  Gas.  19130,  815. 

When  action  against  officers  deemed  against  State.  Note,  44 
L.  B.  A.  (N.  S.)  219. 

Case  for  inJunctlTe  relief  is  presented  where  Secretary  of  State 
tlireateins,  undM  aathority  of  void  statute,  to  issue  proclamatioii  revoking 
foreign  telegraph  company's  anthoilty  to  transact  business  in  State. 

Approved  in  Gompers  v.  Buck's  Stove  etc.  Co.,  221  U.  S.  438,  34 
L.  B.  A.  (N.  8.)  874,  56  L.  Ed.  804,  31  Sup.  Ct.  492,  holding  court  has 
jurisdiction  to  restrain  boycotting  by  publishing  ''unfair"  lists,  Shep- 
ard  V.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  771,  773,  775,  holding  void 
Minnesota  acts  of  1907,  reducing  intrastate  passenger  and  freight  rates, 
as  necessarily  burdening  interstate  commerce. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  t.  State,  106  Ark. 
328,  330,  152  S.  W.  112,  113,  upholding  Act  of  1911,  p.  67,  imposing 
franchise  tax  on  corporations  measured  by  capital  stock  represented  in 
property  and  business  within  State. 

Revocation  of  license  of  foreign  corporation  for  removal  of  action 
to  Federal  court.     Note,  L.  B.  A.  1915P,  1190. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  Ann. 
Gas.  1912G,  1160. 

216  U.  S.  165-167,  64  L.  Ed.  430,  80  Sup.  Ct  286^  WE8TEBN  UNION  TEL. 
00.    ▼.    ANDREWS. 

Suit  to  enjoin  prosecuting  attorney  ftom  bringing  action  to  recover 
penalties  imposed  by  State  statute  which  violates  Federal  Constitution,  Is 
not  suit  against  State  within  meaning  of  eleventh  amendment. 

Approved  in  Truax  v.  Raich,  239  U.  S.  37,  60  L.  Ed.  133,  36  Sup.  Ct. 
9,  holding  suit  by  alien  to  restrain  attorney  general  and  county  attorney 
from  enforcing  alien  labor  law  of  Arizona  alleged  void  under  Federal 
Constitution  is  not  suit  against  State;  Philadelphia  Co.  v.  Stimson,  223 
U.  S.  621,  56  L.  Ed.  577,  32  Sup.  Ct.  340,  upholding  jurisdiction  of  suit 
to  enjoin  Federal  officer  from  threatened  action,  alleged  illegal,  relating 
to  establishment  of  harbor  lines;  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223 
U.  S.  286,  Ann.  Oas.  1913C,  1050,  56  L.  Ed.  438.  32  Sup.  Ct.  216,  holding 
suit  may  be  maintained  against  State  officer  receiving  money  for  tax 
with  notice  of  its  illegality,  where  money  was  paid  under  duress; 
Hemdon  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  155,  54  L.  Ed.  977,  30  Sup. 
Ct.  633,  holding  suit  to  restrain  prosecuting  attorney  from  enforcing 
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Missouri  aot  of  1907,  amending  section  1075,  Rev.  Stats.,  requiring  in- 
terstate trains  to  stop  at  junction  points,  and  to  prevent  revocation  of 
foreign  railway's  charter  for  noncompliance  with  snch  act,  alleged  void, 
is  not  suit  against  State;  Ludwig  v.  Western  Union  Tel.  Co.,  216  U.  S. 
157, 159,  54  L.  £d.  427,  428,  30  Spp.  Ct.  280,  holding  suit  to  enjoin  State 
officer  from  enforcing  Arkansas  act  of  1907  imx>08ing  license  tax 
measured  by  entire  capital  stock  against  foreign  corporation  engaged 
in  interstate  commerce,  as  condition  to  continuing  local  business,  i» 
not  suit  against  State;  Weyman-Bruton  Co.  v.  Ladd,  231  Fed.  901,  146 
C.  C.  A.  94,  upholding  jurisdiction  to  enjoin  food  commissioner  from 
interfering  with  sale  of  plaintiff's  tobacco  under  authority  of  North 
Dakota  Laws  of  1913,  c.  271,  prohibiting  sale  of  sn^H;  Louisville  etc. 
R.  Co.  V.  Bosworth,  209  Fed.  386,  387,  398,  suit  to  enjoin  State  officers 
from  enforcing  Kentucky  statute  assessing  railroad  franchise  at  cash 
value,  while  assessing  other  property  at  eighty  per  eent  of  cash  value, 
is  not  suit  against  State;  McCreery  Engineering  Co.  v.  Massachusetts 
Fan  Co.,  195  Fed.  507,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for 
ventilating  apparatus  to  restrain  county  commissioners  from  using  in- 
fringing apparatus  in  courthouse,  is  not  suit  against  State;  Texas  Co., 
V.  Central  Fuel  Oil  Co.,  194  Fed.  10,  114  C.  C.  A.  21,  agent  of  Interior 
Department  having  charge  of  Indian  affairs  is  subject  to  process  in  suit 
to  determine  rights  under  leases  of  Indian  lands;  Atlas  Powder  Co. 
V.  Goodloe,  131  Tenn.  503,  175  S.  W.  550,  holding  in  suit  to  recover  tax 
that  payment  of  tax  imposed  by  Act  of  1909,  e.  504,  under  protest  to 
avoid  factory's  remaining  idle,  is  payment  under  duress. 

Distinguished  in  Sperry-Hutchinson  Co.  v.  Kuhn,  212  Fed.  555,  556, 
suit  against  attorney  general  to  restrain  enforcement  of  Michigan  act 
of  1911  relating  to  issuance  of  trading-stamps  allied  illegal,  is  suit 
against  State,  where  act  imposes  no  duty  upon  attorney  general  to  en- 
force it  and  he  is  not  threatening  to  enforce  it. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  B.  A.  (N.  S.)  221,  224,  225. 

w 

Arkaasaa  act  of  1907,  imposing  tax  on  foreign  corporation  engagied 
in  intezttatcLxymmerce,  measured  by  all  of  its,  capital  stock,  for  privileger 
of  transacting  business  within  State,  is  Toid  as  burden  on  interttata  com- 
merce. 

Approved  in  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  85,  58  L.  Ed. 
134,  34  Sup.  Ct.  15,  upholding  Massachusetts  Statute  of  1900,  c.  490, 
imposing  excise  tax  on  cei*tain  classes  of  foreign  corporations  measured 
by  authorized  capital,  but  limited  to  specific  sum ;  Meyer  v.  Wells  Fargo 
ft  Co.,  223  U.  S.  301,  5A  L.  Ed.  448,  32  Sup.  Ct.  218,  holding  Oklahoma 
Statute  of  1910,  c.  44,  imposing  tax  on  gross  revenue  of  public  service 
corporations  void  as  not  limited  to  receipts  from  intrastate  commerce; 
Atchison  etc.  Ry.  Co.  v.  0  'Connor,  223  U.  S.  286,  Ann.  Oas.  19130,  1050, 
56  L.  Ed.  438,  32  Sup.  Ct.  216,  holding  tax  imposed  by  Session  Laws  of 
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Colorado  of  1907,  o.  211^  upon  capital  stock  of  foreign  corporation,  most 
of  whose  property  is  without  State,  is  void. 

Distingnished  in  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212 
Mass.  42,  Ann.  Gas.  19130,  806,  98  N.  £.  1059,  upholding  Statute  of 
1909,  c.  490,  pt.  3,  §  56,  requiring  foreign  corporation  to  pay  excise  tax 
measured  by  capital  stock. 

216  17.  &  167-176,  54  L.  Ed.  432,  30  Bap.  Ct.  361,  ALVAREZ  Y  SANCHEZ 

▼.  UNITED  STATES. 

Signts  of  private  Individvals,  recognised  by  Treaty  of  1898  witb  Spain, 
did  not  indnde  salability  of  official  positions  in  perpetuity,  such  as  pro- 
curador  connected  with  administration  of  justice,  nor  did  treaty  so  restrict 
sovereign  authority  of  United  States  tliat  it  could  not  abolish  system 
foreign  to  conceptions  of  Amezlcao  people. 

Approved  in  Vilas  v.  City  of  ManQa,  220  U.  S.  357,  55  L.  Ed.  496,  31 
Sup.  Ct.  416,  holding  present  city  of  Manila  liable  on  contract  for  sup- 
plies made  with  city  prior  to  its  cession  to  United  States. 

216    U.  S.  177-195,  54    U    Ed.    436,  30    Sup.    Ot.'   356,  MONONQAHELA 
BBIDaE  OO.  T.  UNITED  STATES. 

River  and  Harbor  Act  of  1899,  section  18,  investing  Secretary  of  War 
witb  power  to  remove  obstructions  to  navigation  after  notice  to  parties 
in  interest  and  opportunity  to  be  heard,  is  not  void  as  denial  of  due  process, 
or  improper  delegation  of  legislative  power,  but  is  witbin  paramount  power 
of  Congress  to  regulate  commerce. 

Approved  in  Greenleaf- Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
261,  59  L.  Ed.  944,  35  Sup.  Ct.  551  (affirming  215  Fed.  578,  131  C.  C.  A. 
644),  holding  owner  of  wharf  is  not  entitled  to  compensation  for  re- 
moval of  that  part  outside  of  new  harbor  lines;  Mutual  Film  Corp. 
V.  Industrial  Commission,  236  U.  S.  246,  Ann.  Oas.  1916G,  296,  59  L.  Ed. 
560,  35  Sup.  Ct.  387  (affirming  215  Fed.  148),  upholding  Ohio  statute 
of  1913  creating  board  of  censors  of  motion-picture  films;  United  States 
V.  Atchison  etc.  Ry.  Co.,  234  U.  S.  486,  58  L.  Ed.  1422,  34  Sup.  Ct.  986, 
upholding  long  and  short  haul  provision  of  Act  to  Regulate  Commerce, 
§  4,  as  amended  in  1910>  and  order  of  commission  thereunder  per- 
mitting lower  rate  for  longer  haul  on  terms  stated  in  order;  Phila- 
delphia Co.  V.  Stimson,  223  U.  S.  635,  638,  56  L,  Ed.  583.  584,  32  Sup. 
Ct.  340,  holding  under  provisions  of  River  and  Harbor  Act  of  1899, 
Secretary  of  War  was  authorized'  to  change  harbor  lines  established  in 
1895,  and  refusing  to  enjoin  Secretary  from  prosecuting  riparian  owner 
for  reclamation  of  land  outside  of  new  harbor  lines  established  in  1907; 
United  States  v.  Louisville  Bridge  Co.,  233  Fed.  274,  275,  279,  holding 
Act  of  1899,  §  18,  authorizing  Secretary  of  War  to  require  removal  or 
alteration  of  structures  interfering  with  navigation  is  valid  as  applied 
to  bridge  constructed  across  Ohio  River  under  authority  of  acts  of  1862 
and  1865,  which  did  not  reserve  right  to  amend  them,  and  that  altera- 
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tion  of  bridge  may  be  required  without  compensation;  Connecticut  Co. 
V.  Norwalk,  89  Conn.  632,  94  Atl.  994,  upholding  act  of  1913,  authoriz- 
ing Public  Utilities  Commission  to  deternine  number  of  street  railway 
tracks  to  be  laid  across  bridge  constructed  under  provisions  of  such 
act;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  17,  100  N.  E.  1038, 
upholding  Statute  of  1907,  c.  465,  as  amended  by  Statute  of  1909, 
c.  393,  §  1,  requiring  inspection  of  steam  boilers  except  those  under 
jurisdiction  of  United  States,  as  applied  to  boiler  used  for  loading 
and  unloading  and  weighing  anchor  on  barge  used  exclusively  in  tide 
water;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250  Pa.  St.  239,  95  Atl. 
437,  upholding  Act  of  1911,  P.  L.  1067,  creating  board  of  censors  of 
motion-picture  films. 

Distinguished  in  dissenting  opinion  in  Sabre  ▼.  Ruthland  R.  Co.,  86 
Vt.  378,  Ann.  Oa«.  19150,  1269,  85  Atl.  706,  majority  upholding  law  of 
1906,  creating  railroad  commission,  and  order  requiring  railroad  to  erect 
gates  at  highway  crossing  near  station. 

To  require  alterations  or  changea  in  particular  bridge,  wltliin  specified 
time,  and  after  parties  have  been  heard,  was  not  such  taking  of  private 
property  for  public  use  as  must,  under  CTonstitution,  be  preceded  by  comr 
jpenaation  to  owners. 

Approved  in  Hannibal  Bridge  Co.  v.  United  States,  221  U.  S.  205, 
55  la.  Ed.  708,  31  Sup.  Ct.  603,  fact  that  bridge  was  constructed  under 
authority  of  special  act  of  Congress  of  1866  does  not  preclude  its 
alteration  by  Congress  under  act  of  1899,  since  act  of  1866  expressly 
reserved  right  to  alter  or  amend  it  so  as  to  prevent  obstruction  to  navi- 
gation; Fish  V.  Chicago  etc.  R.  Co.,  125  Minn.  388,  147  N.  W.  434, 
riparian  owner  is  not  entitled  to  compensation  for  interference  with 
his  access  to  main  channel  of  river  by  fender  constructed  to  guide  water- 
craft  through  railroad  drawbridge  erected  across  navigable  water  under 
authority  of  Federal  government. 

Extrinsic  evidence  to  show  unconstitutionality  of  statute.    Note, 
L.  B.  A.  1915D,  459. 

216  IT.  S.  196-206,  54  L.  Ed.  443,  30  Sup.  Cft.  364,  CITIZENS'  CENTRAL 
NAT.  BANK  OF  NEW  TOBK  v.  APPLETON. 

National  bank  whicb  guarantees  loan  made  by  another  bank  to  its 
debtor  in  pursuance  of  agreement  with  debtor  that  it  be  paid  out  of  pro- 
oeedis  of  such  loan,  cannot  avoid  its  liability  for  amount  receiTed  on 
ground  of  ultra  Tires. 

Approved  in  Rankin  v.  Emigh,  218  U.  S.  34,  54  L.  Ed.  921,  30  Sup.  Ct. 
672y  holding  national  bank  may  be  required  to  return  money  obtained 
from  innocent  third  person,  although  contract  is  ultra  vires  under  Rev. 
Stats.  §§  5133-n5136;  National  Bank  of  Commerce  v.  Equitable  Trust 
Co.,  227  Fed.  533, 140  C.  C.  A.  219,  holding  national  bank  cannot  defend 
suit  for  recovery  of  money  equitably  belonging  to  another  on  ground 
that  it  was  received  under  ultra  vires  contract;  Hill  County  v.  Shaw 
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&  Borden  Co.,  225  Fed.  479, 140  C.  C.  A.  523,  allowing  recovery  for  con- 
version by  county  of  supplies  purchased  for  keeping  county  records 
without  compliance  with  statute;  In  re  Benedict  Tea  &  Coffee  Co.,  192 
Fed.  1012,  holding  debts  of  Kentucky  corporation  in  excess  of  charter 
limit  were  validated  by  subsequent  amendment  of  charter  and  note 
given  by  corporation  thereafter,  and  creditor  is  entitled  to  participate 
equally  with  other  general  creditors  in  bankruptcy  proceedings  brought 
after  note  was  given ;  In  re  T.  H.  Bunch  Co.,  180  Fed.  629,  allowing  re- 
covery by  carrier  against  trustee 'in  bankruptcy  of  trustee  on  assign- 
ments of  bills  of  lading  by  consignee  as  security  for  loans,  although 
earlier  had  violated  Arkansas  statute  prohibiting  delivery  of  property 
without  surrender  of  bills  of  lading;  Third  Nat.  Bank  of  St.  Louis 
V.  St.  Charles  Savings  Bank,  244  Mo.  587,  149  S.  W.  604,  allowing  re- 
covery by  bank  for  money  received  by  defendant  bank,  although  there 
could  be  no  recovery  on  guaranty  of  cashier  of  defendant  bank,  which 
was  made  without  authority;  Shawnee  Nat.  Bank  v.  Purcell  Wholesale 
Grocery  Co.,  34  Okl.  43,  41L.  R.  A.  (N.  S.)  494,  124  Pac.  607,  holding 
bank  having  received  groceries  through  bridge  contract  is  estopped 
to  deny  liability  for  their  value,  although  business  of  building  bridges 
is  ultra  vires  of  bank;  Green  v.  Okanogan  County,  60  Wash,  323,  HI 
Pac.  230,  holding  county  liable  for  reasonable  value  of  bridge,  though 
contract  for  its  construction  is  not  binding  for  noncompliance  with 
statute;  dissenting  opinion  in  Butts  County  v.  Wright,  136  Ga.  698,  71 
S.  E.  1047,  majority  denying  recovery  on  claim  against  county  for 
money  illegally  borrowed  but  used  for  legitimate  current  expenses  of 
county. 

Distinguished  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed. 
155,  refusing  to  set  aside  note  evidencing  indebtedness  due  to  defendant 
cori)oration  by  another  corporation  for  advances  made  to  promote  min- 
ing project,  in  suit  by  stockholder  of  corporation  receiving  advances; 
First  Nat.  Bank  of  Tallapooso  v.  Monroe,  135  Ga.  621,  S2  L.  B.  A. 
(N.  S.)  550,  69  S.  E.  1126,  denying  recovery  on  guaranty  of  national 
bank,  although  bank  received  eleven  thousand  six  hundred  and  forty 
doUai-s  of  fifteen  thousand  doUars  borrowed  by  cashier  in  excess  of 
amount  permitted  by  law  to  be  loaned  to  one  person. 

Liability  of  bank  on  contract  of  guaranty.    Note,  Ann.  Gas.  1916D, 
561,  564. 

Guaranty  of  loan  by  national  bank.    Note,  32  L.  B.  A.   (N.  S.) 
547,  548. 

216  U.  8.  206-23S,  54  I«.  Ed.  446^  80  Snp.^  Ot.  344,  GBEAT  NOBTHEBN 
B.  B.  OO.  y.  MINNESOTA. 

Tax  exemption  statute  is  not  contract  protected  by  Federal  Constitn- 
tton  from  impairment,  wliere  State  Constitation  at  time  of  its  enactment 
requires  eqnal  and  uniform  taxation  of  aJl  property. 
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Approyed  in  Chicago  Great  'Western  Ry.  Co.  v.  Minnesota,  216  U.  S. 
239,  240,  64  li.  £d.  464,  30  Snp^  Ct.  344,  holding  State  was  not  prevented 
by  contract  from  passing  gross  earnings  tax  law  of  1903;  Schock 
▼.  Sweet,  45  OkL  62,  145  Pac.  391,  holding  town  lots  originally  part 
of  homestead  allotment  of  Creek  f reedman,  nontaxable  under  Allotment 
Act,  are  not  exempt  from  taxation  after  title  passed  from  allottee  to 
plaintiffs  under  act  of  1903. 

216  U.  B.  234-240,  54  I«.  Ed.  460,  30  Snp.  Ot  363,  OHIOAGK)  aSHAT  WBflT- 
EBK  BT.  00.  ▼.  MINNESOTA. 

Not  cited. 

216  U.  8.  240-251,  64  L.  Ed.  464,  30  8ap.  Ot.  388,  BALLINGEB  ▼.  tJNITED 
STATES  EX  BEL.  FBOST. 

Power  of  niperviBion  and  correction  vested  in  Interior  Department 
over  affairs  of  Indians  is  not  nnlimited  or  arbitrary  power,  and  cannot 
be  exercised  to  deprive  person  of  land  lawfully  entered  and  paid  for,  and 
in  which  purchaser  lias  vested  interest. 

Distinguished  in  Lynch  v.  Harris,  33  Okl.  33,  34,  124  Pac.  54,  holding 
Indian  Commissioner  has  power  to  set  aside  his  judgment  in  contest 
awarding  lands  to  contestant  upon  fraudulent  affidavit  that  service 
was  made  upon  contestee,  where  contestant  was  given  notice  of  motion 
and  hearing  to  set  aside  judgment. 

If^erever,  pursuant  to  legislation  of  Congress,  rights  had  become 
vested  it  becomes  duty  of  courts  to  see  that  rights  are  not  disturbed  by 
action  of  executive  officer. 

Approved  in  Woodward  v.  De  Graffenried,  238  IT.  S.  319,  69  L.  Ed. 
1328,  35  Sup.  Ct.  764,  holding  allotment  under  Curtis  Act  to  Creek 
Indian  who  died  before  ratification  of  original  Creek  Agreement  vested 
equitable  title  in  heirs  to  be  determined  according  to  Creek  laws  of 
descent  and  distribution,  and  not  hy  Arkansas  laws  of  descent  sub- 
stituted by  act  of  1902 ;  Lane  v.  Watts,  234  U.  S.  540,  68  L.  Ed.  1456, 
34  Sup.  Ct.  965  (affirming  41  App.  D.  C.  149),  enjoining  Secretary  of 
Interior  and  Land  Commissioner  from  proceeding  in  matter  of  entries 
under  public  land  laws  upon  lands  of  Baca  Float  grant;  Thomason 
V.  Wellman,  206  Fed.  897,  124  C.  C.  A.  555,  holding  member  of  Chick- 
asaw Tribe  having  selected  surplus  allotment  under  supplemental  agree- 
ment of  1902  has  equitable  title  which  he  can  at  ouce  convey;  United 
States  V.  Dowden,  194  Fed.  485,  holding  citizen  of  Choctaw  and  Chick- 
asaw Nation,  not  Indian,  receiving  certificate  of  allotment  took  equi- 
table estate,  alienable  at  once,  since  restriction  upon  such  class  of  allot- 
tees was  removed  by  act  of  1904;  White  v.  Starbuck,  41  Okl.  60,  133 
Pac.  227,  holding  act  of  1904  giving  Delaware  Indians  right  to  sell  im- 
provements on  lands  of  which  they  were  in  rightful  possession  April 
21,  1904  in  excess  of  lawful  amount  did  not  give  them  authority  to  sell 
improvements  on  lands  allotted  to  Cherokees  and  in  their  possession 
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more  than  year  before  April  21,  1904;  Wheatland  Grain  etc.  Co. 
V.  Dowden,  26  Okl.  444,  110  Pac,  899,  holding  under  laws  in  force  in 
Indian  Territory  at  time  of  admission  of  State,  jurisdiction  of  court  in 
suit  by  person  holding  equitable  title  to  cancel  or  compel  conveyance 
of  legal  title,  does  not  depend  upon  possession;  dissenting  opinion  in 
Robinson  v.  Lundrigan,  178  Fed.  245,  101  C.  C.  A.  590,  majority  holding 
application  to  enter  land  with  void  soldier's  additional  certificate  was 
not  entry  and  upon  rejection  of  application  applicant  was  not  entitled 
to  additional  time  to  obtain  another  right  to  enter  as  against  holder  of 
valid  application. 

Mandamas  lies  to  compel  Secretary  of  Interior  to  perform  minis- 
terial duty  of  issuing  patent  to  enrolled  member  of  Chickasaw  Nation  en- 
titled to  sliare  in  allotment,  wbere  allotment  had  been  selected  and  certificate 
therefor  received. 

Approved  in  United  States  v.  Anderson,  225  Fed.  833,  holding  under 
act  of  1906  providing  for  allotments  in  fee  simple  to  members  of  Stock- 
bridge  and  Munsee  Tribe  of  Indians,  allottee's  deed  of  land  before 
issuance  of  patent,  conveys  fee  to  grantee,  to  whose  benefit  subsequently 
issued  patent  inures;  United  States  v.  Dowden,  220  Fed.  279,  136 
C.  C.  A.  293,  holding  selection  of  allotment  and  issuance  of  certificate 
vests  absolute  right  in  allottee  to  patent,  and  Secretary  of  Interior  can- 
not thereafter  cancel  allotment  and  segregate  land  for  townsite;  Mc- 
Kenzie  v.  Fisher,  40  App.  D.  C.  79,  refusing  to  enjoin  Secretary  of  In- 
terior from  rejecting  application  of  assignee  of  soldier's  additional 
homestead  entiy,  where  soldier's  original  entry  was  within  reserved 
territory;  Vachon  v.  Nichols-Chisholm  Lumber  Co.,  126  Minn.  313,  148 
N.  W.  290,  allowing  recovery  by  administrator  of  purchase  price  for 
sale  of  standing  timber  on  land  of  Indian  allottee,  though  heir  of  allottee 
upon  issuance  of  patent  to  her  after  allottee's  death,  conveyed  land  to 
defendant  and  received  consideration  therefor;  Wood  v.  Gleason,  43 
Okl.  12,  140  Pac.  419,  holding  Indian  allotments  under  act  of  1898  ex- 
empt from  taxation  whether  patents  were  issued  prior  to  or  subse- 
quently to  taxing  act  of  1908. 

Distinguished  in  United  States  v.  Lane,  228  U.  S.  13,  57  L.  Ed.  712, 
33  Sup.  Ct.  407  (afiirming  United  States  v.  Ballinger,  35  App.  Dec.  437), 
denying  mandamus  to  compel  Secretary  of  Interior  to  retract  decision 
revoking  his  prior  approval  of  adjustment  between  contestants,  one  of 
whom  is  minor;  Lane  v.  Duncan  Townsite  Co.,  44  App.  D.  C.  66,  denying 
mandamus  to  compel  Secretary  of  Interior  to  issue  patent  to  holder  of 
allotment  certificate  issued  to  administrator  through  fraud,  although 
administrator  had  no  knowledge  of  fraud  or  irregularity  in  enrollment 
and  issuance  of  certificate;  United  States  v.  Ballinger,  35  App.  D.  G. 
525,  526,  holding  placing  of  names  upon  partial  rolls  of  Cherokee  In- 
dians did  not  prevent  Secretary  upon  further  investigation,  to  strike 
names  from  rolls. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  B.  A.  (N.  S.)  417,  435. 
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216  U.  8.  251-262,  64  L.  Ed.  460,  30  Sup.  Ot.  341,  CENTRAL  TRUST  00.  ▼. 
CENTRAL  TRUST  CO.  OF  ILLINOIS. 

Not  cited. 

216  U.  S.  262-284,  64  L.  Ed.  472,  30  Sap.  Ot.  330,  MISSOURI  PACIFIO  RT. 

CO.  ▼.  KANSAS  EX  EEL.  TAYLOR. 

Fact  tliat  fumUdiing  of  necoesary  facility  ordered  may  occasion 
pecTiniaiy  loss  is  important  criterion  in  determining  reasonableness  of 
order,  bat  it  is  not  the  only  one,  and  order  directing  railroad  to  ran  regalar 
passenger  train  instead  of  mixed  tri^  is  not  Toid  as  taking  of  private 
property  for  public  nse  "wlthoat  compensation. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S. 
292,  68  L.  Ed.  1318,  34  Sup.  Ct.  829,  upholding  Georgia  statute  of  1908, 
Civil  Code,  §§  2697,  2698,  requiring  railroads  to  use  locomotive  head- 
lights of  specified  form  and  power;  Chicago  etc.  Ry.  Co.  v.  Iowa,  233 
U.  S.  345,  58  L.  Ed.  99S,  34  Sup.  Ct.  592,  upholding  order  of  State 
railroad  commission  requiring  carrier  to  forward  interstate  ship- 
ments after  receipt  at  intrastate  points  in  same  cars;  Washington 
ex  rel.  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild,  224  U.  S.  529, 
56  L.  Sd.  870,  32  Sup.  Ct.  535,  holding  orders  of  State  Railroad 
Commission  requiring  track  connections  were  not  justified  by  public 
necessity;  Delaware  L.  &  W.  R.  Co.  v.  Van  Santvoord,  232  Fed.  983, 
holding  order  of  commission  requiring  railroad  to  operate  four  trains 
daily  each  way  is  confiscatory;  Chicago  etc.  R.  Co.  v.  Oglesby,  198  Fed. 
158,  enjoining  order  requiring  operation  each  way  daily  of  passenger 
train  between  designated  points  in  addition  to  trains  in  operation ;  Louis- 
ville etc.  R.  R.  Co.  V.  Railroad  Commission  of  Alabama,  191  Fed.  764, 
765,  holding  order  of  commission  requiring  intei'state  railroad  to  ^stop 
trains  at  so-called  union  station  built  by  independent  local  corporation, 
void;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  771,  holding  void 
Minnesota  acts  of  1907  reducing  intrastate  passenger  and  freight  rates, 
as  necessarily  burdening  interstate  commerce;  Railroad  Commission  of 
Arkansas  v.  Saline  River  Ry.  Co.,  119  Ark.  244,  177  S.  W.  898,  hold- 
ing void  order  of  Railroad  Commission  requiring  railroad  to  run  passen- 
ger and  freight  train  each  way  daily  at  expense  five  times  its  revenue;- 
St.  Louis  etc.  Ry.  Co.  v.  State,  99  Ark.  15,  18,  136  S.  W.  943,  945,  up- 
holding act  of  1907  and  order  of  commission  requiring  railroad  to  lay 
spur-tracks;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  97  Ark.  480,  134 
S.  W.  973,  upholding  Act  of  1909,  p.  986,  requiring  railroad  to  erect 
depot  at  particular  station;  Colorado  etc.  Ry.  Co.  v.  State  R.  R.  Com- 
mission, 54  Colo.  92,  94,  95,  129  Pac.  517,  518,  holding  railroad  operating 
several  lines  as  one  system  at  lai^e  profit  may  be  required  by  commis- 
sion to  operate  abandoned  portion  of  its  line,  although  such  operation 
results  in  loss;  District  of  Columbia  v.  Capital  Traction  Co.,  41  App. 
D.  C.  121,  upholding  statute  requiring  railway  to  accept  transfers  fr6ni 
contiguous  independent  lines;  State  ex  rel.  Railroad  Commrs.  v.  Louis- 


216  U.  S.  262-284       NOTES  ON  U,  S.  REPORTS.  28 

ville  etc.  R.  Co.,  63  Fla.  288,  57  South.  678,  and  State  ex  reL  Railroad 
ComniTS.  V.  Louisville  etc.  R.  Co.,  62  Fla,  368,  364,  57  South.  189,  191, 
both  upholding  order  of  commission  requiring  interstate  railroad  to  run 
separate  passenger  and  freight  trains  between  points  iji  State  although 
particular  service  may  be.  unprofitable ;  Luken  ▼.  Lake  Shore  etc.  Ry. 
Co.,  248  111.  386,  140  Am.  St.  Rep.  220,  21  Ann.  Oa«.  82,  94  N.  E.  179, 
upholding  Laws  1905,  p.  ^0,  §  2,  requiring  carrier  to  equip  cars  with 
automatic  couplers;  Vandalia  R.  Co.  v.  Railroad  Commission,  182  Ind. 
387,  101  N.  E.  S6,  upholding  act  of  1909  authorizing  railroad  commis- 
sion to  determine  efficiency  of  headlights  in  use  on  locomotives  and  to 
prescribe  installation  of  efficient  headlights;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  33,  100  N.  E.  340,  upholding  provision  of 
Acts  1907,  p.  186,  §  3  (Burns  1908,  §  5280),  requiring  railroad  locomo- 
tives and  cars  to  be  equipped  with  grab-irons  or  handholds  in  sides  or 
ends  thereof;  State  v.  Kansas  Postal-Telegraph-Cable  Co.,  96  Kan.  303, 
150  Pac.  547,  holding  telegraph  company  maintaining  station  at  deficit 
must  apply  to  public  utilities  commission  for  permission  to  discontinue 
such  station;  South  Covington  etc.  R.  Co.  v.  City  of  Covin^rton,  146 
Ky.  597,  143  S.  W.  30,  upholding  ordinance  regulating  street  railways; 
Yazoo  etc.  R.  Co.  v.  Railroad  Commission,  130  La.  1016,^  58  South.  863, 
upholding  apportionment  of  receipts  between  branch  line  and  main  line 
in  determining  whether  operation  of  branch  line  involved  net  loss; 
Grand  Rapids  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission,  183  Mich. 
395,  150  N.  W.  157,  holding  under  Pub.  Acts  1907,  No.  312,  §§  14,  and 
22  commission  may  investigate  practice  of  railroad  not  to  construct  and 
operate  private  side-tracks,  except  on  agreements  embodying  features 
objectionable  to  shippers,  and  order  railroad  to  desist  from  such  prac- 
tice; State  v.  Great  Northern  Ry.  Co.,  130  Minn.  61,  153  N.  W.  248,  hold- 
ing order  of  commission  compelling  operation  of  Sunday  local  day  pas- 
senger train  void;  Seward  v.  Denver  etc.  R.  Co.,  17  N.  M.  592,  593,  46 
L.  R.  A.  (N.  S.)  242,  131  Pac.  992,  993,  holding  order  of  commission  re- 
quiring installation  of  telegraph  service  at  station  for  purpose  of  bulle- 
tining trains  is  void;  Corporation  Commission  v.  Southern  Ry.  Co.,  153 
N.  C.  563,  69  S.  E.  623,  holding  under  Revisal  1905,  §  1097,  (5),  cor- 
poration commission  cannot  require  interstate  railroad  to  put  in  in- 
dustrial side-track  where  revenue  in  five  years  will  not  pay  for  cost  of 
construction,  but  such  side-track  would  not  be  interference  with  inter- 
state commerce;  Atchison  etc.  Ry.  Co.  v.  ^liller,  28  Okl.  Ill,  113,  114 
Pac.  1105,  1106,  upholding  order  of  commission  requiring  railroad  to 
operate  one  passenger  train  daily  each  way,  although  Sunday  train  is 
operated  at  loss;  Twin  Valley  Telephone  Co.  v.  Mitchell,  27  Okl.  395, 
Ann.  Cas.  19120,  582,  38  L.  B.  A.  (N.  S.)  235,  113  Pac.  918,  holding  order 
of  commission  requiring  telephone  company  to  keep  exchange  open  at 
every  minute  during  every  day  and  night  of  week  including  Sunday  is 
void,  where  such  operation  entails  pecuniary  loss ;  Hocking  Valley  Ry.  Co. 
V.  Public  Utilities  Commission,  92  Ohio,  25, 110  N,  E.  526,  upholding  order 
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of  public  utilities  commission  requiring  railroad  to  continue  interurban 
service  on  portion  of  its  road;  State  ex  rel.  Great  Northern  Ry.  Co.  v. 
Public  Service  Commission  of  Washington,  81  Wash.  278,  142  Pac.  684, 
upholding  order  of  State  commission  requiring  interstate  train  to  stop  at 
specified  station;  Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152  Wis. 
662,  673,  140  N.  W.  299,  303,  upholding  Statute  of  1911,  §  1801  requir- 
ing railroad  to  maintain  station  at  every  village  having  postoffice  and 
two  hundred  or  more  inhabitants  and  to  stop  at  least  one  passenger 
train  each  way  each  day;  dissenting  opinion  in  Minneapolis  etc.  R.  Co. 
V.  State  Board  of  Ry.  Commrs.,  30  N.  D.  237,  152  N.  W.  520,  majority 
holding  right  of  appeal  to  courts  exists  though  not  expressly  granted 
by  Laws  1907,  c.  200,  and  reversing  order  of  commission  requiring  rail- 
road to  install  separate  daily  passenger  service  on  branch  railway. 

Distinj^uished  in  South  Covington  etc.  Street  Ry.  Co.  v.  Covington, 
235  U.  S.  545,  L.  R.  A.  1916F,  792,  59  I*.  Ed.  S5S,  36  Sup.  Ct.  158, 
holding  uninterrupted  transportation  of  passengers  between  States  on 
same  cars,  under  same  management,  and  for  one  fare  is  interstate  com- 
merce, although  tracks  in  two  States  are  owned  by  separate  corpora- 
tions; Washington  etc.  Ry.  Co.  v.  Magruder,  198  Fed.  230,  231,  holding 
void  provision  of  Maryland  Act  of  1910,  requiring  railroad  to  run  two 
trains  daily  each  way;  Public  Service  Commission  v.  Brooklyn  etc. 
Water  Co.,  122  Md.  619,  90  Atl.  91,  holding  void  order  of  commission 
requiring  public  service  corporation  to  extend  service  into  additional 
territoiy. 

While  railway  inroperty  is  Buseeptible  of  private  owneraUp  and  pro- 
tected by  oonatitiitional  gnarantiea,  these  rights  are  not  abridgsd  by  being 
subjected  to  governmental  power  of  reasonable  regulation. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  410,  411,  Ann.  Oas. 
1916A,  18,  48  L.  R.  A.  (N.  8.)  1161.  57  L.  Ed.  1546,  33  Sup.  Ct.  729, 
holding  State  may,  in  absence  of  cong^ssional  action,  regulate  intra- 
state rates  of  interstate  carriers,  although  relations  between  interstate 
and  intrastate  rates  are  thereby  disturbed;  Missouri  Pacific  Ry.  Co. 
V.  Nebraska,  217  U.  S.  206, 18.  Ann.  Gas.  989,  54  L.  Ed.  731,  30  Sup.  Ct. 
461,  holding  void  Nebraska  statute  requiring  railroads  to  make  switch 
connections  upon  application  of  elevator  companies;  Puget  Sound  Trac- 
tion, Light  etc.  Co.  v.  Reynolds,  223  Fed.  376,  upholding  order  of  Wash- 
ington Public  Service  Commission  requiring  street  railway  company  to 
run  through  cars  between  certain  points  on  its  lines  and  to  furnish  suffi- 
cient cars  to  provide  seats  for  substantially  all  passengers  on  certain 
lines. 

Privilege  to  regulate  train  service  under  charter  sabject  to  reserve 
power  to  alter,  amend  or  repeal,  is  not  contract  which  is  impaired  by  order 
of  commission  making  reasonable  regulation. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  8.  318,  58 
L.  Ed.  245,  34  Sup.  Ct.  48,  holding  charter  provision  establishing  maxi- 
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mum  rates  is  not  violated  under  contract  clause  of  Federal  Constitu- 
tion by  Kentucky  statute  of  1900,  where  prior  to  enactment  of 
statute  corporation  has  subjected  itself  to  amendment  to  Con- 
stitution reserving  power  to  alter,  amend  or  repeal  charters 
or  franchises;  San  Francisco-Oakland  Terminal  Rys.  v.  Alameda  226 
Fed.  892,  holding  Alameda  charter  (Cal.  Stats.  1897,  p.  1061,  §  17,  subd. 
23),  authorizing  city  council  to  establish  rates  did  not  give  city  power 
to  fix  rates  by  inviolable  contract  precluding  subsequent  reductions; 
Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  196,  upholding  order  of  Ken- 
tucky Railroad  Commission  regulating  rates,  made  under  authority  of 
McChord  Act  of  1900 ;  District  of  Columbia  v.  Capital  Traction  Co.,  41 
App.  D.  C.  119,  holding  under  power  reserved  in  charter  to  alter, 
amend,  or  repeal,  statute,  requiring  railway  to  accept  transfers  from 
contiguous  independent  lines  does  not  impair  contract. 

Order  of  State  Sailroad  Commission  requiring  train  to  be  nm  to  point 
at  State  line  is  not  void  as  interference  with  interstate  commerce,  because 
railroad  has  no  terminal  facilities  at  that  point. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237  U.  S. 
227,  69  L.  Ed.  930,  35  Sup.  Ct.  560,  holding  Wisconsin  statute  requiring 
interstate  trains  to  stop  at  villages  of  specified  number  of  inhabitants 
without  regard  to  volume  of  business  is  void  as  burden  on  interstate 
commerce;  Chicago  etc.  R.  Co.  v.  Oglesby,  198  Fed.  157,  holding  order 
requiring  interstate  railroad  to  operate  additional  passenger  train  each 
way  daily  between  designated  points  in  State  is  not  burden  on  inter- 
state commerce,  although  it  may  require  establishment  of  new  terminal 
facilities;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  202,  203,  upholding 
rate  order  of  State  commission  made  under  authority  of  McChord 
Act  of  Kentucky  of  1900. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  743,  744, 
holding  Ohio  act  of  1910  relating  to  inspection  and  equipment  of  loco- 
motive boilers  as  applied  to  railroad  whose  engines  enter  State  from 
Kentucky  to  terminal  in  Ohio  is  superseded  by  act  of  Congress  of  1911. 

Miscellaneous.  Cited  in  Dunham  v.  Kauffman,  241  U.  S.  653,  60 
L.  Ed.  1223,  36  Sup.  Ct.  723,  and  Kansas  City  etc.  Ry.  Co.  v.  Texas, 
241  U.  S.  651,  60  L.  Ed.  1222,  36  Sup.  Ct.  553,  both  dismissing  for  want 
of  jurisdiction;  Washington  etc.  Ry.  Co.  v.  Magruder,  198  Fed.  232, 
holding  void  Maryland  act  of  1910,  requiring  railroad  to  run  two  trains 
daily  each  way  and  imposing  such  heavy  penalties  as  to  prevent  com- 
pany from  resorting  to  courts  to  test  its  validity. 

216  U.  S.  286-295,  54  L.  Ed.  482,  30  Sup.  Ot.  326,  HANNIS    DISTILLINa 
CO.  V.   BAIiTIMOBE. 

Contention  that  due  process  of  law  is  denied  by  Maryland  statute  tax- 
ing tangible  property  having  situs  within  its  borders,  irrespective  of  resi- 
dence of  owner,  and  liQpoBiiig  obligation  to  pay  tax  upon  custodian  of 
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property.  Is  so  foreclosed  tliat  wilt  of  error  is  dimiss^  for  want  of  Juris- 
diction. 

Approved  in  Hawley  v.  Maiden,  232  U.  S.  12,  Ann.  Oas.  19160,  842,  58 
L.  Ed.  488,  34  Sup.  Ct.  201,  upholding  tax  assessed  upon  resident's 
shares  in  foreign  coxporation  under  authority  of  Rev.  Laws  Mass.,  c.  12, 
§§  2,  4,  and  23;  Merchants'  Nat.  Bank  v.  Roxbury  Distilling  Co.,  196. 
Fed.  93,  101,  holding  under  Maryland  Act  of  1892,  c.  704,  imposing 
county  tax  on  distilled  spirits  in  bond,  county  has  no  lien  for  tax  on 
whisky  transferred  by  distillery  warehouse  receipts  upon  other  whisky 
in  distillery  warehouse;  Hannis  Distilling  Co.  v.  Mayor  etc.  of  Balti- 
more, 114  Md.  681,  80  Atl.  321,  upholding  Code  of  Public  General  Laws 
of  1904,  requiring  custodian  of  distilled  spirits  to  pay  tax  for  owner 
and  reserving  lien  as  means  of  reimbursement. 

Miscellaneous.  Cited  in  Daeche  v.  BoUschweiler,  241  U.  S.  641,  60 
L.  Ed.  1217,  36  Sup.  Ct.  446,  and  Collier  v.  Smaltz  &  Iowa  R.  R.  etc. 
Co.,  223  U.  S.  710,  56  L.  Ed.  624,  32  Sup.  Ct.  619,  both  dismissing  for 
want  of  jurisdiction. 

216  U.  B.  296-^04,  54  L.  Ed.  486,  30  Sup.  Ot.  322,  FBAENEL  ▼.  CEBEOEDO. 

Not  cited. 

216  U.  a  306-311,  54  L.  Ed.  491,  30  Sup.  Ct.  315,  PENDLETON  Y.  UNITED 
STATES. 

Not  cited. 

216  U.  S.  311-322,  54  Ii.  Ed.  493,  30  Sup.  Ct.  312,  PENMAN  ▼.  ST.  PAUL 
F.  &  M.  INS.  CO. 

Where  insurance  policy  fumiahes  only  way  by  which  its  terms  can  be 
waiTed,  and  explicitly  provides  against  modification  by  usage  or  custom 
of  trade  or  manufacture  or  hy  acts  of  agents,  parol  testimony  is  not  admis- 
sihle  to  interpret  provisions. 

Approved  in  Lumber  Underwriters  v.  Rife,  237  U.  S.  609,  59  L.  Ed, 
1143,  35  Sup.  Ct.  717,  holding  provision  in  fire  x>olicy  cannot  be  varied 
by  parol  evidence  to  show  insurer  knew  condition  was  violated  during 
prior  policy  for  which  it  pui-ported  to  be  renewal;  Aetna  Life  Ins. 
Co.  V.  Moore,  231  U.  S.  559,  58  L.  Ed.  367,  34  Sup.  Ct.  186,  holding 
agreement' that  no  person  other  than  executive  officer  can  vary  terms  of 
agreement  in  policy  is  binding  upon  applicant ;  Shoucair  v.  North  British 
etc.  Ins.  Co  of  London,  16  N.  M.  675,  120  Pac.  331,  upholding  stipula- 
tion in  fire  policy  declaring  policy  void  if  interest  of  insured  in  prop- 
erty is  other  than  unconditional  and  sole  ownership. 

Distinguished  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  38, 
127  C.  C.  A.  467,  holding  under  Gen.  Stats,  of  Florida  of  1906,  §  2765, 
knowledge  of  insurance  company's  managing  and  soliciting  agents  and 
medical  examiners  of  falsity  of  representations  by  insured  is  charge- 
able to  company. 
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Admissibility  of  parol  evidence  to  explain  or  modify  fiire  insurance 
contract.    Note,  Ann.  Oa«.  19140,  60. 

Effect  of  limitations  on  agent's  authority  to  waive  conditions  in 
insurance  policy.    Note,  Ann.  Gas.  1914A,  591. 

216  V.  B.  822-330,  64  L.  Ed.  498,  30  Sup.  Ot.  309,  BlaAKE  y.  OPENHTM. 
Not  cited. 

216   IT.  a  331-341,  54  I^  Ed.  602,  30   Sup.    Ot.  318,  AIiBBIGHT  ▼.  8AK- 
DOVAI.. 

Construction  given  by  territorial  Supreme  Court  to  statntes  of  that 
territory  will  ordinarily  not  be  disturbed  by  Federal  Supreme  Court  on  writ 
of  error  to  territorial  court. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  580,  68  L.  Ed.  380, 
34  Sup.  Ct.  179,  holding  action  for  death  by  negligence  under  Arizona 
Rev.  Stats  1901,  pars.  276^2766,  was  for  benefit  of  estate  and  it  was 
not  necessary  to  allege  or  prove  existence  of  beneficiaries  or  amount  of 
damage  sustained  by  them;  Jones  v.  Springer,  226  U.  S.  157,  58  L.  Ed. 
164,  33  Sup.  Ct.  64,  holding  local  court  having  custody  under  attach- 
ment of  perishable  goods  may  order  sale  without  complying  with  Gen- 
eral Order  XVllI,  3;  Clason  v.  Matko,  223  U.  S.  653,  56  L.  Ed.  594,  32 
Sup.  Ct.  392,  upholding  Rev.  Stats.  Territory  of  Arizona,  §  3241,  re- 
lating to  relocation  of  forfeited  mining  claim;  Maytin  v.  Vela,  216 
U.  S.  602,  54  li.  Ed.  634,  30  Sup.  Ct.  439,  affirming  judgment  of  court  of 
Porto  Rico,  involving  questions  of  inheritance  and  prescription;  In  re 
FaiTell,  211  Fed.  214,  6  N.  C.  C.  A.  856,  holding  liability  of  employer 
of  labor  to  pay  assessment  under  Workmen's  Compensation  Act  of  1911 
is  not  tax  within  meaning  of  Bankruptcy  Act,  §  64a,  giving  taxes 
priority  of  payment  and  making  them  lien  on  property. 

De  Jure  officer  may  recover  ftom  de  facto  officer,  fees  and  emoluments 
received  by  latter,  lees  reasonable  expenses  Incurred  by  de  facto  officer 
in  obtaining  same,  where  ousted  incumbent  entered  office  in  good  faitb 
and  under  color  of  title. 

Approved  in  Albright  v.  Sandoval,  216  U.  S.  342,  54  L.  Ed.  509,  30 
Sup.  Ct.  318,  allowing  recovery  of  additional  fees  and  emoluments  of 
office  of  county  assessor;  Lawrence  v.  Wheeler,  90  Kan.  673,  136  Pac. 
317,  holding  de  jure  county  treasurer  may  recover  salary  from  de  facto 
county  treasurer  less  amount  actually  and  necessarily  expended  in  con- 
ducting office. 

Right  of  de  jure  officer  to  recover  salary  from  de  facto  officer  dur- 
ing latter 's  incumbency.    Note,  Ann.  Gas.  1916D,  474,  475. 

216  U.  S.  342^-344,  54  L.  Ed.  509,  80  Sup.  Ct.  321,  AI^BRXGHT  ▼.  BAN* 
DOVAIi. 

Not  cited. 
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216  U.  8.  344-367,  54  L.  Ed.  510,  80  Sup.  Ot.  306,  MOXLBT  ▼.  HXEBTZ. 

When  palm  oil  used  in  numuf actare  of  oleomargarine  would  prob- 
ably not  be  naed  earcept  for  its  effect  in  coloring  product  to  look  like  butter, 
product  la  taxable  as  artilicially  colored  under  act  of  CkmgreBS  of  1002. 

Approved  in  Moxley  v.  Hertz,  185  Fed.  758,  759,  108  C.  C.  A.  95, 
holding  oleomargarine  colored  by  use  of  palm  oil  is  subject  to  tax  of 
ten  cents  a  pound  under  Act  of  1902,  c.  784,  §  3. 

Distinguished  in  Petition  of  Friedlaender,  233  Fed.  251,  147  C.  C.  A. 
256,  holding  bankruptcy  court  has  jurisdiction  to  determine  question 
whether  vendor  is  entitled  to  rescind  sale  of  goods  to  bankrupt  where 
petition  in  bankruptcy  is  filed  before  judgment  in  replevin  suit  to  rescind 
sale  for  fraud. 

Applicability  of  oleomargarine  statute  where  resemblance  to  butter 
results  from  ingredients  and  not  coloring  matter.  Note,  L.  R.  A. 
1915A.  757. 

216  U.  8.  358-366,  64  !■.  Ed.  616,  30  Sup.  Ct.  301,  LAUBEL  HHiTi  OEME- 
TEBY  V.  SAK  FRANCISCO. 

Ordinance  prohibiting  burials  within  limits  of  populous  dty,  based  on 
determination  of  dty  anthoritiee  that  practice  is  detrimental  to  public 
kealth,  and  sustained  by  highest  State  courts  will  not  be  orerttirown  by 
Supreme  Court  merely  because  of  adherence  to  different  belief. 

Approved  in  Chicago  Dock  etc.  Co.  v.  Fraley,  228  U.  S.  686,  57  L.  Ed. 
1024,  33  Sup.  Ct.  715,  upholding  Illinois  statute  providing  for  protec- 
tion of  elevating  and  hoisting  machinery  in  buildings;  Adams  v.  Mil- 
waukee, 228  U.  S.  582,  583,  57  L.  Ed.  976,  977,  33  Sup.  Ct.  610,  uphold- 
ing Milwaukee  ordinance  regulating  sale  of  milk;  Mutual  Loan  Co.  ▼. 
Martell,  222  U.  S.  234,  Ann.  Oas.  1913B,  529,  56  L.  Ed.  179,  32  Sup.  Ct. 
74,  upholding  Massachusetts  statute  requiring  assignments  of  future 
wages  to  be  accepted  in  writing  by  employer  and  consented  to  by  wife 
of  assignor,  if  married,  and  filed  in  public  office ;  Canada  Atlantic  Tran- 
sit Co.  V.  Chicago,  210  Fed.  11,  126  C.  C.  A.  587,  upholding  Chicago 
ordinance  regulating  vessels  passing  bridges;  Curtice  Bros.  Co.  v.  Bar- 
nard, 209  Fed.  592,  126  C.  C.  A.  411,  upholding  Laws  of  Indiana  of 
1907,  c.  104,  §  2,  par.  7,  relating  to  adulteration  of  food  products  and 
rule  adopted  thereunder  by  State  Board  of  Health,  prohibiting  use  of 
benzoate  of  soda  as  food  preservative;  Union  Oil  Co.  v.  Portland,  198 
Fed.  443,  upholding  ordinance  designating  locations  in  city  in  which 
fuel  oil  may  be  stored  for  sale,  repealing  prior  ordinance  designating 
such  locations,  which  leaves  tract  of  land  of  complainant  bought  on 
faith  of  first  ordinance  in  restricted  district;  Dutton  Phosphate  Co.  v. 
Priest,  67  Fla.  377,  65  South.  284,  upholding  Gen.  Stats,  of  1906,  §§  3152, 
.3153,  inipo.^^ing  double  damages  on  companies  or  individuals  leaving  open 
and  unclosed  pits  in  which  cattle  perish;  Commonwealth  v.  Libbey,  216 
Mass.  358,  Ann.  Oaa.  191dB,  689,  49  L.  R.  A.  (N.  S.)  879,  103  N.  £.  924, 
XX— 3 
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upholding  Stats,  of  lOlO,  o.  445,  reqairing  employer  advertising  for 
employees  during  strike  to  mention  fact  of  strike  in  advertisement; 
Union  Cemetery  Assn.  v.  Kansas  City,  262  Mo.  602,  161  S.  W.  272,  up- 
holding ordinance  prohibiting  further  burials  in  cemetery  within  city 
limits;  Borden's  Condensed  Milk  Co.  ▼.  Board  of  Health,  81  N.  J.  L. 
227,  80  Atl.  34,  upholding  regulation  of  board  of  health  prohibiting  sale 
of  milk  from  cows  that  react  to  tuberculin  test;  In  re  Mcintosh,  211 
N.  Y.  270,  L.  R.  A.  1916D,  60S,  105  N.  E.  415,  upholding  regulation  of 
municipal  explosives  commission  of  New  York  City  relating  to  storage 
of  motor  vehicles  containing  inflammable  oil;  State  v.  Armour  &  Co., 
27  N.  D.  188,  145  N.  W.  1036,  upholding  Laws  1907,  c.  195,  requiring 
lard  to  be  put  up  in  containers  of  one,  three  or  five  pounds  net  weight, 
or  some  whole  multiple,  and  not  fraction  thereof;  State  v.  Morse,  84 
Vt.  397,  Ann.  Ca8.  IfillSB,  218,  34  L.  R.  A.  (N.  S.)  190,  80  Atl.  193,  up- 
holding ordinance  prohibiting  bathing  in  pond  from  which  city  receives 
water  supply. 

Presumption   and  burden   of  proof   as   to  validity   of  ordinance. 
Note,  Ann.  Cas.  1916B,  502,  506. 

Regulations  of  burials  and  cemeteries.    Note,  27  L.  R.  A.  (N.  8.) 
269. 

Burial  ground  or  cemetery  as  nuisance.    Note,  81  L.  R.  A.  (N.  8.) 
946. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  19  Ann.  Oas.  175. 

Constitutionality  of  statutes  restricting  right  to  assign  salary  or 
wages.    Note,  48  L.  R.  A.  (N.  S.)  746. 

216  V.  8.  367-371,  54  L.  Ed.  519,  80  Sap.  Ot.  303,  HAWAIIAK  TRUST  00. 
▼.  VON  HOLT. 

Not  cited. 

216  U.  S.  372-375,  64  L.  Ed.  523,  30  Sup.  Ot.  299,  TTNITE0    STATES  y. 
PLOWMAlf. 

Authority  for  catting  timber  ftom  pablic  domain  nndar  act  of  1878. 
oztends  only  to  mineral  lands  and  not  to  adjacent  lands  not  actually  val- 
uable for  minerals. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S.  241, 
58  L.  Ed.  940,  34  Sup.  Ct.  507,  annulling  patents  to  laud  issued  under 
homestead  law,  where  lands  were  known  to  be  valuable  for  coal  at  time 
of  proceedings  in  land  office. 

216  U.  S.  375-381,  64  I..  Ed.  525,  30  Sop.  Ot.  298,  8AXI£HNEB  Y.  WAGh 
NEB. 

Family  name  Honyadi  has  become  in  effect  geographical  expression, 
and  owner  of  Honyadi  Jaaoe  Curings  in  Honguy  cannot  prevent  sale  of 
''Artificial  Hnnyadt" 
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Approved  in  Straus  v.  Notaseme  Hosiery  Co.,  240  U.  S.  182,  60  L.  Ed. 
598,  36  Sup.  Ct.  289,  holding  user  of  unregistered  design  adopted  earlier 
by  another  may  be  enjoined  from  its  further  use,  but  may  not  be 
charged  with  profits  where  original  imitation  was  unintentional;  Jacobs 
V.  Beecham,  221  U,  S.  272,  55  L.  Bd.  731,  31  Sup.  Ct.  555,  enjoining  use 
of  word  ** Beecham"  in  connection  .with  pills,  as  unfair  trade;  Rath- 
bone,  Sard  &  Co.  v.  Champion  Steel  Range  Co.,  189  Fed.  31,  37  L.  B.  A. 
(N.  S.)  268,  110  C.  C.  A.  596,  holding  fact  that  unprincipled  retailers 
represent  goods  as  those^  of  another  does  not  render  manufacturer  liable 
in  suit  for  unfair  competition;  John  T.  Dyer  Quarry  Co.  v.  Schuylkill 
Stone  Co.,  185  Fed.  570,  571,  holding  use  of  ''Birdsboro  Trap  Rock''  is 
not  infringement  of  trademark  '^Birdsboro  Trappe  Rock." 

Distinguished  in  Ferris  v.  Frohman,  223  U.  S.  434,  56  L.  Ed.  496,  32 
Sup.  Ct  263,  holding  copyright  does  not  protect  person  producing  play 
which  is  substantially  copy  of  unprinted  play. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oaa.  1915B,  331. 

Territorial  extent  of  rights  in  trademarks  or  trade  names.    Note, 
Ann.  Oas.  1914C,  982. 

216  U.  S.  382-385,  54  L.  Ed.  528,  30  Bop.  Ot.  296,  HABBI8  ▼.  FIB8T  NAT. 
BANK  OF  MT.  PISA8ANT. 

Quaere,  whether  under   Bankruptcy   Act,  section  70e,  suits  mentioned 
I  therein  can  be  brought  in  bankruptcy  court  without  consent  of  defendant. 

Approved  in  Fairbanks  Steam  Shovel  Co.  v.  Wells,  240  U.  S.  649, 
60  L.  Ed.  846,  36  Sup.  Ct.  469,  holding  objection  to  jurisdiction  of 
bankruptcy  court  in  Southern  District  of  corporation  having  place  of 
business  in  northern  district  of  Illinois  was  waived  by  appearance  and 
answering  to  merits;  Wood  v.  A.  Wilbcrt's  Sons  Shingle  etc.  Co.,  226 
U.  S.  387,  57  L.  Ed.  266,  33  Sup.  Ct.  125,  denying  jurisdiction  of  Dis- 
trict Court  without  consent  of  defendant  under  Bankruptcy  Act  as 
amended  in  1903,  c.  487,  §  8,  of  suit  to  recover  assets  of  bankrupt  from 
third  person  under  revocatory  action  allowed  under  Louisiana  law; 
In  re  Federal  Contracting  Co.,  212  Fed.  690,  129  C.  C.  A.  229,  holding 
mortgagee  of  bankrupt  contesting  merits  waived  objection  to  jurisdic- 
tion of  district  court;  Sheppard  v.  Lincoln,  184  Fed.  183,  holding  objec- 
tion to  jurisdiction  of  bankruptcy  court  without  defendant's  consent  in 
action  by  trustee  to  set  aside  fraudulent  transfer  was  waived  by  general 
appearance. 

Bi«nkmptcy,  Act,  section  70e,  providing  for  avoiding  transfer  of  bank- 
mpt'8  property  which  creditors  might  ha^e  avoided  and  for  recovery  of 
gach  property  by  trustee  from  persons  not  bona  fide  holders,  does  not  give 
bankruptcy  court  jnxlsdiction  of  suit  to  recover  property  which  belonged 
to  bankrupt  and  passed  to  trustee. 

Approved  in  Milkman  v.  Arthe,  223  Fed.  508>  139  C.  C.  A.  55,  uphold- 
ing jurisdiction  of  bankruptcy'   court  under  Act   of  1898,    §  70e,   as 
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amended  in  1903,  and  section  23b;  as  amended  in  1910,  and  section  1  (8) 
of  suit  by  trustee  to  recover  from  third  person  property  belonging  to 
bankrupt's  estate;  In  re  Flanigan,  228  Fed.  344,  denying  summary 
jurisdiction  of  bankruptcy  court  to  order  wife  of  bankrupt  to  deliver 
life  policy  naming  her  as  beneficiary  to  trustee,  which  she  claims  was 
assigned  to  her  in  consideration  of  payment  of  premiums ;  Waite  v.  Gott- 
stein,  224  Fed.  282,  denying  jurisdiction  of  bankruptcy  court,  under 
section  60b,  67e  and  70e,  of  action  by  trustee  in  bankruptcy  to  recover 
property  valued  at  one  hundred  and  eighty-three  dollars  taken  from 
bankrupt  by  force;  Milkman  v.  Arthe,  213  Fed.  643,  holding  bankruptcy 
court  has  jurisdiction  to  avoid  transfer  of  funds  of  bankrupt's  estate 
to  trust  fund  created  for  bankrupt's  wife;  Newoomb  v.  Biwer,  199  Fed. 
531,  532,  holding  under  amendment  of  section  23b  of  Bankruptcy  Act 
by  act  of  1910,  bankruptcy  court  has  jurisdiction  of  suit  for  recovery 
of  property  under  section  70e  without  consent  of  defendant ;  In  re  Rath- 
man,  183  Fed.  919,  921,  106  C.  C.  A.  253,  denying  jurisdiction  of  bank- 
ruptcy court  to  take  property  from  possession  of  receiver  appointed  by 
another  court  and  to  enforce  lien  antedating  filing  of  petition. 

Explained  in  De  Friece  v,  Bryant,  232  Fed.  237,  holding  bankruptcy 
court  has  summary  jurisdiction  to  enjoin  assertion  of  claim  to  notes  in 
possession  of  trustee  based  on  sale  on  attachment  which  was  void  under 
Bankruptcy  Act,  and  court  of  another  district  has  ancillary  jurisdiction 
to  enjoin  such  claim  under  Bankruptcy  Act,  §  2,  cl.  20. 

Bankruptcy  court  lias  no  Jurisdiction  of  suit  against  bank  to  recover 
securities  held  by  bank  for  debt  of  bankrupt  on  ground  that  the  debt  had 
been  paid. 

Approved  in  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  979,  142 
C.  C.  A.  433,  holding  execution  creditor  whose  execution  was  levied  on 
right  of  bankrupt  to  recover  debt  of  bank  to  it  eight  days  before  filing 
of  petition  in  bankruptcy  is  adverse  claimant,  and  cannot  be  compelled 
in  summary  proceeding  to  pay  money  collected  to  trustee,  but  is  entitled 
to  defend  claim  in  plenary  suit. 

216  U.  a  386-396,  54  L.  Ed.  6S0,  30  Sup.  Ot.  292,  OLMSTED  Y.  OLMSTED. 

Law  of  State  in  which  land  is  situated  governs  its  descent,  alienation 
and  transfer,  and  neither  decree  of  State  court  nor  statute  has  extraterri- 
torial effect  as  to  titles  of  land. 

Approved  in  Hood  v.  McGchee,  189  Fed.  207,  and  Hood  v.  McGehee, 
237  U.  S.  615,  59  L.  Ed.  1146,  35  Sup.  Ct.  718,  both  holding  provision 
of  Alabama  statute  denying  right  of  children  adopted  by  proceedings 
in  other  States  to  inherit  land  in  State  is  not  denial  of  full  faith  and 
credit  to  adoption  proceedings  in  Louisiana;  Omaha  v.  Omaha  Water 
Co.,  192  Fed.  249,  112  C.  C.  A.  504,  holding  under  Nebraska  decisions 
mortgagees  of  property  in  State  have  estate  distinct  from  that  of  mort- 
gagor, and  are  within  term  ''owner"  where  owners  are  required  to  be 
made  parties  to  suit;  Olympia  Min.  etc.  Co.  v.  Koms,  64  Wash.  549, 
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117  Pac.  262,  denying  specific  enforcement  of  contract  involving  deter- 
mination of  title  to  real  estate  in  another  State. 

Law  governing  ascertainment  of  members  of  class  taking  under 
will    Note,  2  B.  B.  0.  564. 

Right  of  inheritance  within  State  of  child  ado[)ted  under  laws  of 
another  State.    Note,  Ann.  Oa«.  1016B,  96. 

216  U.  8.  996-889,  54  L.  Ed.  634,  SO  Sap.  Ot.  295,  FOBBES  ▼.  STATE 
GOXTKOIL  ar  YIBOINIA,  JUNIOB  OBBEB  UNITED  AMEBIOAN 
1CB0HANI0& 

Attempt  to  raise  Federal  question  for  firtt  time  by  petition  for  rehear- 
ing comes  too  late  unless  court  below  entertained  petition  and  passed  upon 
Federal  question. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Shepherd,  240  U.  S.  241,  60 
L.  Ed.  624,  36  Sup.  Ct.  274,  denying  jurisdiction  to  review  judgment  of 
State  court  in  action  for  damages  where  claim  under  Carmaek  Amend- 
ment was  first  set  up  in  petition  for  rehearing;  Consolidated  Turnpike 
Co.  V.  Norfolk  etc.  Ry.  Co.,  228  U.  S.  334,  57  L.  Ed.  862,  33  Sup.  Ct. 
510,  denying  jurisdiction  to  review  judgment  of  State  court  denying, 
without  opinion,  petition  for  rehearing  in  which  Federal  question  is 
raised  for  first  time. 

Miscellaneous.  Cited  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  li.  Ed.  1221,  36  Sup.  Ct.  553,  dismissing  for  want  of  jurisdiction. 

216  IT.  S.  400-418,  54  L.  Ed.  536^  SO  Sup.  Ot.  287,  SOUTHEBN  BY.  00.  ▼. 


Oorporation  is  a  person  wltliin  meaning  of  Fourteenth  Amendment. 
Approved  in  Boone  v.  State,  170  Ala.  62,  Ann.  Oas.  19120,  1065,  54 
South.  110,  upholding  provision  of  Code  1907,  §  6321,  imposing  fine  on 
officer  of  municipality  acting  as  attorney  for  public  utility  corporation 
transacting  business  within  corporate  limits;  Voliva  v.  Richmond  Cedar 
Works,  152  N.  C.  659,  21  Ann.  Oaa.  623,  68  S.  E.  201,  holding  appoint- 
ment by  foreign  corporation  of  local  agent  on  whom  process  may  be 
sei-ved,  put  in  force  statute  of  limitations,  which  is  suspended  as  to 
nonresidents  by  Revisal  1905,  §  366 ;  State  v.  Standard  Oil  Co.,  61  Or. 
443,  Ann.  Oas.  1914B,  179,  123  Pac.  42,  upholding  Laws  1907,  p.  9,  §§  1 
and  4,  imposing  gross  earnings  tax  on  oil  companies  transacting  business 
in  State. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann. 
Oaa.  738.  739. 

Arbitrary  selection  cannot  be  Justified  by  calling  it  classlflcation,  and 
taxing  foreign  corporation  for  carrying  on  business  under  circumstances 
ahown,  by  different  and  more  onerous  rule  than  is  used  in  taxing  domestic 
corporations  for  same  pstvllege,  is  denial  of  equal  protection  of  laws. 
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Approved  in  Detroit  etc.  Ry.  Co.  t.  Fuller,  205  Fed.  90,  holding  Pub. 
Acts  Mich.  1911,  No.  95,  imposing  tax  on  stocks,  bonds,  and  other  evi- 
dences of  indebtedness  of  specially  chartered  railroads  is  void  ander 
Fourteenth  Amendment,  where  there  is  only  one  chartered  railroad  in 
State;  Louisville  etc.  R.  Co.  v.  Railroad  Commission  of  Alabama,  196 
Fed.  814,  and  Western  Ry.  of  Alabama  v.  Railroad  Commission  of  Ala- 
bama, 197  Fed.  974,  both  holding  Alabama  acts  of  1907  regulating  pas- 
senger and  freight  rates  void;  The  Michigan  Telephone  Tax  Cases,  185 
Fed.  638,  upholding  Pub.  Acts  Mich.  1909,  No.  49,  taxing  telephone 
companies  on  ad  valorem  basis  and  exempting  companies  whose  gross 
receipts  within  State  for  fiscal  year  did  not  exceed  five  hundred  dollars ; 
Chicago  etc.  Ry.  Co.  v.  Westby,  178  Fed.  626,  628,  629,  47  L.  R.  A. 
(N.  S.)  483,  102  C.  C.  A.  65,  holding  void  South  Dakota  Employers' 
Liability  Act  of  1907,  applying  to  every  common  carrier  regardless  of 
use  of  steam  or  other  ponderous  agency  and  abolishing  fellow-servant 
rule ;  Postal  Telegraph  Cable  Co.  v.  City  of  Newport,  160  Ky.  250,  169 
S.  W.  702,  upholding  ordinance  imposing  license  tax  on  postal  telegraph 
cable  company ;  Adams  v.  Standard  Oil  Co.,  97  Miss.  901,  902,  53  South. 
694,  upholding  provision  of  Code  1906,  §  3849,  exempting  from  peddler's 
tax  aged  who  are  physically  disabled  and  impecuniooa,  but  holding  void 
section  3895,  exempting  Confederate  soldiers;  Territory  ex  rel.  Albu- 
querque V.  Pinney,  15  N.  M.  630,  114  Pac.  368,  upholding  Laws  1909, 
c.  57,  requiring  "all  delinquent  taxes"  for  certain  years  to  be  dis- 
tributed to  general  county  and  general  school  fund  of  respective  coun- 
ties in  which  they  are  collected;  State  v.  Standard  Oil  Co.,  61  Or.  444, 
Ann.  Oaa.  1914B,  179,  123  Pac.  42,  upholding  Laws  1907,  p.  9,  §§  1,  4, 
imposing  gross  earnings  tax  on  oil  companies  transacting  business  in 
State  and  exempting  persons  or  companies  whose  business  as  representa- 
tive of  another  amounts  to  less  than  twenty-five  per  cent  of  total  annual 
gross  receipts  of  such  other  person  or  corporation;  Salt  Lake  City  v. 
Utah  etc.  Ry.  Co.,  45  Utah,  62,  64,  142  Pac.  1071,  1072,  holding  void 
ordinance  requiring  corporations  generating  and  selling  electricity  and 
"using  meters"  to  obtain  license  of  specified  amount  for  each  meter 
used;  State  ex  rel.  Wisconsin  Trust  Co.  v.  Leueh,  156  Wis.  128,  144 
N.  W.  293,  holding  foreign  corporation  licensed  to  do  business  in  State 
is  entitled  to  exemption  of  its  stock  from  taxation  in  same  manner  as 
domestic  corporation  under  Stats.  1898,  §  1038,  subd.  9 ;  dissenting  opin- 
ion in  People  v.  Crane,  214  N.  Y.  198,  Ann.  Oaa.  1915B,  1254,  108  N.  E. 
442,  majority  upholding  Labor  Law  (Consol.  Laws,  c.  31),  §  14,  requir- 
ing only  citizens  of  United  States  to  be  employed  in  construction  of 
public  works  by  State,  municipality  or  contractors,  and  giving  prefer- 
ence to  citizens  of  State. 

Distinguished  in  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  160, 
67  L.  Ed.  169,  33  Sup.  Ct.  66,  upholding  Laws  of  South  Dakota,  c.  131, 
prohibiting  unfair  discrimination  in  different  sections  of  State  by  per- 
son engaging  in  production,  manufacture  or  distribution  of  commodity 
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in  general  use  for  purpose  of  destroying  competition;  S.  S.  White  Den- 
tal Mfg.  Co.  V.  Commonwealth,  212  Mass.  46,  Aim.  Oas.  19130,  805, 
98  N.  E.  1061,  upholding  Stats,  of  1909,  c.  490,  pt.  3,  §  56,  requiring 
foreign  corporation  to  pay  excise  tax  measured  by  capital  stock. 

Alabama  statute  of  1907  imposing  additional  franchise  tax  on  for- 
eign conxxratlon  wlilcli  has  come  into  State  in  c<»iiplianoe  with  its  laws 
and  acquired  property  of  permanent  character,  for  privilege  of  transac- 
ing  business  in  State,  which  tax  is  not  Imposed  upon  domestic  corporations, 
is  void  as  denial  of  equal  protection  of  laws. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Gaston,  216  U.  S.  419,  420, 
54  L.  Ed.  544,  30  Sup.  Ct.  291,  following  rule;  Sioux  Remedy  Co.  v. 
Cope,  235  U.  S.  203,  59  L.  Ed.  197,  35  Sup.  Ct.  57,  holding  South  Dakota 
statute  (Rev.  Codes,  1903,  §§  883-885),  requiring  foreign  corporations 
to  file  articles  of  incorporation  and  to  pay  fees  as  condition  precedent 
to  bringing  action  in  State  court  void  as  applied  to  foreign  corporation 
engajred  in  interstate  commerce;  Herndon  v.  Chicago  etc.  Ry.  Co.,  218 
U.  S.  158,  54  L.  Ed.  978,  30  Sup.  Ct.  633,  holding  void  Missouri  act  of 
1907,  amending  Rev.  Stats.  Mo.,  §  1075,  requiring  interstate  trains  to 
stop  at  junction  points;  Smith  v.  Tennessee  Coal  etc.  Co.,  192  Ala.  131, 
68  South.  866,  granting  mandamus  to  compel  State  auditor  to  refund 
taxes  imposed  under  acts  of  1907,  has  been  declared  void  by  Federal 
Supreme  Court. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
366,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911 
taxing  privilege  of  exercising  franchise  in  State,  measured  by  value  of 
interstate  property;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  47,  49,  Ann.  Oas.  19130,  805.  98  N.  E.  1062,  and  Baltic  Min. 
Co.  V.  Massachusetts,  231  U.  S.  87,  88,  58  L.  Ed.  135,  34  Sup.  Ct.  16, 
both  upholding  Massachusetts  statutes  of  1909,  c.  490,  imposing  excise 
tax  on  certain  classes  of  corporations  measured  by  authorized  capital, 
but  limited  to  specific  sum;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  161, 
Ann.  Gas.  1912B,  1312,  55  L.  Ed.  417,  31  Sup.  Ct.  342,  upholding  Cor- 
poration Tax  Act  of  Congress  of  1909  imposing  excise  tax  on  corpora- 
tions, joint  stock  companies,  and  associations  organized  for  profit,  which 
tax  is  measured  by  net  income,  although  part  of  income  is  from  non- 
taxable property;  Kansas  City  etc.  R.  Co.,  v.  Stiles,  182  Ala.  144,  62 
South.  736,  upholding  Revenue  Act  1911,  §  12  imposing  tax  upon 
paid-up  capital  stock  of  all  corporations  organized  under  State  laws; 
Brown  v.  Pittsbui-gh  Life  etc.  Co.,  10  Ala.  App.  619,  65  South.  701,  up- 
holding provision  of  Code  1907,  §  2089,  as  amended  in  1909,  §  4,  im- 
posing tax  upon  foreign  insurance  company  based  on  certain  percent- 
age of  gross  premiums  received  in  State ;  Montgomery  v.  Royal  Exchange 
Assur.  Corp.,  5  Ala.  App.  327,  59  South.  511,  upholding  Rev- 
enue Act,  §  4  (Gen.  Acts  1911,  p.  163),  imposing  tax  on  insurance  com- 
panies transacting  business  in  State;  Marconi  Wireless  Tel.  Co.  v.  Com- 
monwe^th,  218  Mass.  579,  580,  Ann.  Oas.  19160,  214,  106  N.  E.  319,  320, 
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upholding  foreign  cori>oration  tax  law  of  1909  (Stats.  1909,  c.  490,  pt. 
3),  as  applied  to  foreign  corporation  selling  automobiles  in  State; 
State  V.  Louisville  etc.  R.  Co.,  97  Miss.  53,  Ann.  Oa*.  1912C,  1150,  51 
South,  924,  upholding  provision  of  Acts  of  1908,  c.  122,  prohibiting 
foreign  public  service  corporation  from  removing  cause  to  Federal 
court. 

Imposition  of  license  tax-  or  fee  on   foreign  corporation.    Note, 

Ann.  Oas.  19160,  1252. 
Validity  of  statute  providing  that  foreign   corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.    Note,  Ann. 
Oas.  19120,  1160. 

216  U.  8.  41&-420,  54  L.  Ed.  542,  30  Sap.  Ot.  291,  I.OtnSVIU.E  ft  N.  B.  B. 
CO.  Y.  GASTON. 

Arbitrary  selection  cannot  be  justified  by  calling  it  classification,  and 
taxing  foreign  corporation  for  carrying  on  business  in  State,  by  different 
and  more  onerous  rule  tban  is  used  in  taxing  domestic  corporations  for 
same  privilege,  is  denial  of  equal  protection  of  laws. 

Distinguished  in  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  46,  Ann.  Cas.  19130,  805,  98  N.  E.  1061,  upholding  Stats. 
1909,  c.  490,  pt.  3;  §  56,  requiring  foreign  corporation  to  pay  excise 
tax  measured  by  capital  stock. 

Alabama  statute  of  1907  imposing  additional  franchise  tax  upon  for- 
eign corporation  which  has  come  into  State  in  compliance  with  its  laws»  and 
acquired  property  of  permanent  character,  for  privilege  of  transacting 
business  in  State,  which  tax  is  not  imposed  upon  domestic  corporations  is 
void  as  denial  of  equal  protection  of  laws. 

Distinguished  in  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212 
Mass.  49,  Ann.  Oaa.  19130,  805,  98  N.  E.  1062,  upholding  Stats.  1909, 
c.  490,  pt.  3,  §  56,  requiring  foreign  corporation  to  pay  excise  tax  meas- 
ured by  capital  stock. 

216  U.  S.  420-438,  54  L.  Ed.  644,  30  Sup.  Ot.  242,  WBIGHT  v.  GEOBGIA 
•  BAILBOAD  &(  BANKING  CO. 

'Wliere  capital  of  corporation  is  exempted  from  taxation  except  as 
gpecifled,  exemption  continues  even  if  property  appreciates  in  value;  and 
exemption  will  not  be  construed  as  limited  to  amount  of  authorized  capital 
stock  under  charter,  and  not  to  apply  to  excess  which  is  result  of  natural 
increase  in  value  of  property  and  of  renewals,  alterations  and  betterments. 

Approved  in  Wright  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  690,  59 
L,  Ed.  792,  35  Sup.  Ct.  475,  holding  exemption  of  lessor  from  taxation 
on  road  which  it  has  leased  applies  to  betterments  aind  improvements 
made  by  lessee. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Wright,  199  Fed.  462,  hold- 
ing exemption  of  railroad  property  from  taxation  does  not  extend  to 
new  terminal  property  in  which  lessee  acquired  interest. 
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Law  wbich  imposes  tax  upon  francbise  of  railroad  company  whose  prop- 
erty \a  exempt  from  taxation  is  law  in  derogation  of  exemption  contract. 

Approved  in  Wright  v.  Central  of  Georfjia  Ry.  Co.,  236  U.  S.  681, 
59  h,  Ed.  785.  35  Sup.  Ct.  471,  holding  lessee  of  railroad  built  under 
special  charter  under  which  property  was  not  subject  to  tax  higher  than 
specified  per  cent,  is  not  subject  to  ad  valorem  tax  as  owner  of  prop- 
erty. 

Distinguished  in  People  v.  Williams,  200  N.  Y.  101,  93  N.  E.  507, 
holding  Rapid  Transit  Act  (Laws  1891,  c.  4),  §  35,  as  amended  by 
Laws  1900,  c.  616,  §  4,  relating  to  tax  exemptions  on  specified  property 
of  corporation  operating  subway  did  not  exempt  corporation  operating 
subway  from  franchise  tax. 

Statnte  antliozlzing  or  directing  grant  or  transfer  of  "privileges"  of 
corporation,  which  enjoys  immunity  ftom  taxation  or  regolatlon,  should  not 
be  Interpreted  as  including  that  Immunity. 

Approved  in  dissenting  opinion  in  Wright  ▼.  Central  of  Georgia  Ry. 
Co.,  236  U.  S.  682,  59  L.  £d.  786,  35  Sup.  Ct.  471,  majority  holding  lessee 
of  railroad  built  under  special  charter  under  which  property  was  not 
subject  to  tax  higher  than  specifted  per  cent  is  not  subject  to  ad  valo- 
rem tax  as  owner  of  property. 

Practical  construction  given  to  tax  exemption  together  with  legisla- 
tive acquiescence  therein,  is  of  great  weight. 

Approved  in  Wright  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  689,  59 
L.  Ed.  791,  35  Sup.  Ct.  475,  holding  executions  for  ad  valorem  taxes  on 
railroads  whose  owners  are  exempt  from  tax  greater  than  specified 
amount,  cannot  be  enforced  against  lessees;  Wright  v.  Central  ol 
Georgia  Ry.  Co.,  236  U.  S.  678,  69  L.  Ed.  784,  35  Sup.  Ct.  471,  holding 
lessee  of  railroad  built  under  special  charter  under  which  property  was 
not  subject  to  tax  higher  than  specified  per  cent  is  not  subject  to  ad 
valorem  tax  as  owner  of  property;  Louisville  etc.  R.  Co.  v.  Wright,  199 
Fed.  455,  459,  holding  lessee  o£  railroad  exempt  from  taxation  is  not 
taxable. 

216  TJ.  8.  4S»-i49,  54  L.  Ed.  558,  30  Sup.  Ct.  263,  TOXAWAT  HOTEL  CO. 
▼.  SMATHEBS. 

Corporation  engaged  principally  in  mnning  hotels  is  not  corporation 
engaged  principally  in  *^ading"  or  **mercantUe  porsmts"  within  meaning 
of  Bankruptcy  Act  of  1898,  section  4b. 

Approved  in  Toxaway  Hotel  Co.  v.  J.  L.  Smathers  &  Co.,  178  Fed. 
1005,  101  C.  C.  A.  664,  following  rule;  In  re  Imperial  Film  Exchange, 
198, Fed.  81,  82,  117  C.  C.  A.  188,  holding  corporation  engaged  princi- 
pally in  business  of  renting  films  for  motion  pictures  is  not  engaged  in 
trading  or  mercantile  pursuit  which  subjects  it  to  involuntary  bankruptcy 
|)roceeding  under  Bankruptcy  Aot,  §  4b;  In  re  Wentworth  Lunch  Co., 
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189  Fed.  833,  holding  District  Court  has  jnrisdiction  to  appoint  receiver 
of  corporation  on  filing  of  i>etition  in  bankraptey,  although  it  deter- 
mines that  corporation  is  not  subject  to  adjudication  as  bankrupt,  and 
may  allow  expenses  of  receivership;  In  re  Eagle  Steam  Laundry  Co., 
178  Fed.  309,  holding  corporation  principally  engaged  in  running  laun- 
dry is  not  subject  to  bankruptcy  proceeding. 

Miscellaneous.     Cited  in  NoUman  &  Co.  v.  Wentworth  Lunch  Co., 

217  U.  S.  592,  54  L.  Ed.  896,  30  Sup.  Ct.  694,  affirming  judgment  on  au- 
thority of  principal  case. 

216  U.  8.  449-456,  54  L.  Ed.  562,  30  Sup.  Ct.  261,  FBIDAT  ▼.  HAUi  k 
KAUL  CO. 

Corporation  organized  to  construct  railroads,  buildings  and  ofhei 
stmctures,  which  is  actnally  engaged  in  constructing  concrete  arches,  walls, 
abutments  and  bridges,  is  corporation  prtncipally  engaged  in  manafactore, 
within  Bankruptcy  Act,  section  4b. 

Approved  in  Toxaway  Hotel  Co.  v.  J.  L.  Smathers  &  Co.,  216  U.  S. 
448,  54  L.  Ed.  562,  30  Sup.  Ct.  263,  holding  corporation  engaged  prin- 
cipally in  running  hotel,  but  conducting  small  store  as  incident  to  hotel 
business,  is  not  within  section  4  of  Bankruptcy  Act;  In  re  Cul^n-Pace 
Contracting  Co.,  224  Fed.  245,  holding  corporation  is  engaged  princi- 
pally in  manufacturing  and  is  subject  to  adjudication  in  bankruptcy 
under  Bankruptcy  Act  as  amended  in  1903;  Central  Trust  Co.  v.  George 
Lueders  &  Co.,  221  Fed.  838,  839,  840,  137  C.  C.  A.  387,  holding  corpo- 
ration putting  up  so-called  Maraschino  cherries  was  engaged  in  manu- 
facturing within  Bankruptcy  Act,  §  4,  and  within  Kentucky  Statutes, 
§  2487,  giving  lien  to  employees  and  persons  furnishing  material  for 
carrying  on  of  business  upon  distribution  of  assets  of  bankrupt's  es- 
tate; International  Mausoleum  Co.  v.  Sievert,  213  Fed.  229,  129  C.  C.  A. 
569,  holding  improvement  in  mausoleum  construction  to  secure  con- 
venience, preservation  of  body,  and  sanitary  conditions  is  patentable 
as  manufacture  under  Rev.  Stats.  §  4886,  and  upholding  Hood  patent; 
Riter-Conley  Mfg.  Co.  v.  Aiken,  203  Fed.  7^,  121  C.  C.  A.  655,  holding 
Aiken  patent  for  roof  structure  for  use  on  manufacturing  buildings  is 
patentable  as  manufacture  under  Rev.  Stats.,  §  4886 ;  United  Surety  Co. 
V.  Iowa  Mfg.  Co.,  179  Fed.  57,  102  C.  C.  A.  623,  holding  corporation  in- 
stalling heat  and  power  plants,  constructing  conduits,  waterworks  and 
sewers,  is  engaged  in  manufacturing  within  Bankruptcy  Act,  §  4b,  and 
may  be  adjudged  involuntaiy  bankrupt. 

Distinguished  in  T.  E.  Hill  Co.  v.  Contractors'  Supply  etc.  Co.,  249 
111.  306,  34  L.  R.  A.  (N.  S.)  456.  94  N.  E.  545,  holding  Federal  District 
Court  has  authority  to  decide  whether  corporation  is  included  in  class 
which  may  be  declared  bankrupt  under  Bankruptcy  Act,  though  it 
decides  corporation  ia  not  subject  to  involuntary  proceeding. 
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216  n.  8.  456-462,  54  Ik  Bd.  566^  80  Sup.  Ot.  265,  PICKETT  ▼.  XJKITBD 
STATES. 

Oongxeflfl,  in  orsaalzing  tanitory  into  State,  nuiy  trumfer  Jnrladlctloii 
of  general  crimes  against  United  Statee  witliln  district  under  ezclUBiye 
Jurisdiction  of  United  States  from  territoxlal  to  Federal  courtg,  and  may 
extend  sndi  Jurisdiction  to  crimes  committed  befoffe  and  after  passage  of 
Enabling  Act. 

Approved  in  Hallock  ▼.  United  States,  185  Fed.  419,  107  C.  C.  A. 
487,  holding  fact  that  Organic  Act  of  Oklahoma  Territory  required 
criminal  offenses  to  be  tried  in  county  where  committed  does  not  render 
provision  of  Enabling  Act  transferring  jurisdiction  of  offenses  against 
United  States  to  District  Court  for  appropriate  district  void  as  ex  post 
facto  law  with  respect  to  offenses  previously  committed;  Billingsley 
v.  United  States,  178  Fed.  667, 101  C.  C.  A.  465,  holding  under  Oklahoma 
Enabling  Act  providing  that  pending  prosecutions  shall  be  tried  in 
district  in  which  crimes  were  committed,  person  indicted  for  offense 
committed  in  western  district  is  only  entitled  to  trial  in  that  district  and 
not  in  county  in  which  offense  was  committed. 

Distinguished  in  Coyle  v.  Smith,  28  Okl.  168,  169,  170,  113  Pac.  964, 
holding  Oklahoma  Enabling  Act  of  1906  providing  that  temporary 
capital  shall  be  at  Guthrie  and  not  changed  therefrom  prior  to  1913, 
is  r^nlation  of  internal  affairs  of  State  and  ceases  to  be  limitation 
after  admission  of  State;  Washmood  v.  United  States,  10  Okl.  Cr.  256, 
136  Pac.  185,  holding  District  Court  has  jurisdiction  to  try  defendant 
for  crime  committed  prior  to  statehood,  where  he  was  indicted  prior 
to  statehood. 

Statute  creating  court  to  take  Jurisdiction  of  crimes  will  not  be  so 
construed  as  to  leave  judicial  chasm,  and  under  Oklahoma  Enabling  Act, 
Federal  court  lias  .Jurisdiction  of  crime  committed  against  United  States 
on  Indian  Beservatlon  after  Enabling  Act  was  passed  and  before  State 
was  admitted. 

Approved  in  United  States_ex  rel.  Friedman  v.  United  States  Express 
Co.,  180  Fed.  1013,  holding  act  of  1897  prohibiting  introduction  of 
liquor  into  Indian  country  was  no  longer  in  force  after  admission 
of  Oklahoma  as  State,  and  did  not  prevent  introduction  of  liquor  from 
Arkansas  into  that  part  of  Oklahoma  which  was  formerly  Indian  Terri- 
tory. 

Beasen  of  tbe  law,  as  indicated  by  Its  general  terms,  dioold  prevail 
over  its  letter,  when  j^ain  pnxpose  of  act  will  be  defeated  by  strict  ad- 
herence to  its  veibiage. 

Approved  in  Botsford  v.  United  States,  215  Fed.  513,  132  C.  C.  A.  22, 
holding  Penal  Code,  §§  211,  212,  prohibiting  mailing  of  obscene,  lewd 
or  lascivious  matter,  are  designed  to  exclude  from  mails  all  matter  of 
such  character,  whether  concealed  from  view  by  nonoffending  wrapper 
or  not;  Harper  v.  Victor,  212  Fed.  907,  129  C.  C.  A.  423,  holding  under 
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Enabling  Act  of  Oklahoma,  §  15,  Circuit  Court  of  Appeals  may  remand  to 
proper  court  cases  specified  innwhich  judgments  are  affirmed  as  well  as 
those  in  which  judgments  are  reversed ;  United  States  ▼.  Shoek,  187  Fed. 
870,  holding  Act  of  1904,  c.  1402,  removing  restrictions  upon  alienation  of 
surplus  lands  allotted  to  freedmen  '^ except  minors,"  does  not  refer 
to  freedmen  who  were  minors  at  time  of  passage  of  act  and  continue 
restriction  as  to  them  after  they  attain  majority,  but  refers  to  minors 
as  class. 

Oranting  or  denying  of  new  tzlal  is  matter  not  aadgnable  as  error. 
Approved  in  National  Bank  of  Commerce  v.  United  States,  224  Fed. 
683,  140  C.  C.  A.  219,  applying  rule  in  action  against  bank  to  recover 
payments  made  by  it  on  checks  of  disbursing  officer  in  favor  of  fictitious 
payees  and  containing  forged  indorsements;  Andrews  v.  United  States, 
224  Fed.  419,  139  C.  C.  A.  646,  holding  in  prosecution  for  importing 
opium  motion  in  arrest  of  judgment  cannot  be  reviewed  on  writ  of 
error;  State  v.  Savage,  79  N.  J.  L.  584,  76  Atl.  1080,  where  record 
presented  to  court  on  writ  of  error  to  review  conviction  of  homicide 
shows  accused  refused  to  plead,  entry  of  plea  of  not  guilty  by  court  was 
proper. 

216  U.  8.  462-483,  54  L.  Ed.  569,  SO  Sap.  Ct.  249,  HAAS  y.  HENKEL. 

Bigkt  secured  by  sixth  amendment,  article  m,  seetion  2,  Is  riglit  of 
trial  in  district  in  which  crime  was  committed,  and  person  committing  crime 
in  district  in  which  he  does  not  reside  cannot  object  to  removal  to  that 
district  for  triaL 

Approved  in  Hyde  v.  United  States,  225  U.  S.  364,  Ann.  Oas.  1914A, 
614,  56  K  Ed.  1125,  32  Sup.  Ct.  793,  holding  sixth  amendment  does  not 
preclude  trial  of  continuing  offense  of  conspiracy  to  defraud  govern- 
ment of  lands  in  any  district  in  which  overt  act  was  committed. 

Under  Revised  Statutes,  section  1014,  duty  of  commissioner  is  to  de- 
termine whether  prima  facie  case  is  made  out  that  crime  has  been  com- 
mitted which  is  indictable  and  triable  in  district  to  which  removal  is 
sought,  and  fact  that  accused  is  under  bail  in  district  of  residence  is  not 
bar  to  removal. 

Approved  in  Price  v.  Henkel,  216  U.  S.  489,  490,.  491,  54  L.  Ed.  584, 
585,  30  Sup.  Ct.  257,  and  Peckham  v.  Henkel,  216  U.  S.  484,  487,  54 
L.  Ed,  579,  581,  30  Sup.  Ct.  257,  both  following  i-ule ;  In  re  Tillinghast, 
233  Fed.  713,  granting  warrant  of  removal  to  another  Fedei-al  district, 

notwithstanding  pendency  of  indictment  in  district  for  similar  offense. 

« 

Conspiracy  to  defraud  United  States  under  Revised  Statutes,  section 
6440,  does  not  necessarily  involve  pecuniary  loss,  and  statute  includes  con- 
spiracy for  purpose  of  impairing,  obstructing  or  defeating  lawful  func- 
tion of  any  department  of  government,  as,  for  example,  giving  out  in  ad- 
vance information  as  to  condition  of  cotton  crop  acquired  in  performance 
of  official  duty. 
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Approved  in  United  States  v.  Barnow,  239  U.  S.  79,  60  L.  Ed.  158, 
36  Sup.  Ct.  22,  holding  offense  under  Criminal  Code,  §  32,  is  complete 
on  false  personation  of  officer  and  demanding  or  obtaining  money, 
although  person  defrauded  is  not  financially  injured  thereby;  United 
States  V.  Foster,  233  U.  S.  526,  68  L.  Bd.  1079,  34  Sup.  Ct.  666,  holding 
indictment  charging  postmaster  and  others  with  conspiring  under  Penal 
Code,  §  37,  to  violate  Penal  Code,  §§  206  and  208,  by  sale  of  stamps 
to  be  used  at  other  offices  in  order  to  increase  his  salary,  and  also 
charging  violations  of  }^gulations  of  Postoffice  Department,  is  sufficient : 
United  States  v.  Plyler,  222  U.  S.  17,  56  K  Ed.  70,  32  Sup.  Ct.  6, 
holding  indictment  for  forging  vouchers  required  by  United  States  Civil 
Service  Commission  charges  fraud  within  Rev.  Stats.,  §  5418;  Stager 
v.  United  States,  233  Fed.  511,  147  C.  C.  A.  396,  upholding  indictment 
under  Criminal  Code,  §  37,  of  examiner  at  appraiser's  stores  for  con- 
spiracy to  defraud  government;  United  States  v.  Aczel,  219  Fed.  935, 
936,  937,  upholding  indictment  for  conspiracy  to  corrupt  voters  at  elec- 
tion of  senator  and  representative  in  Congress  as  conspiracy  to  defraud 
United  States  within  Criminal  Code,  §  37;  Fall  v.  United  States,  209 
Fed.  551,  126  C.  C.  A,  369,  holding  indictment  for  conspiracy  to  defraud 
State  of  South  Dakota  and  ''divers  persons  to  the  grand  jury  un- 
known" was  not  rendered  invalid  by  fact  that  claims  for  bounties  filed 
that  were  valid  exceeded  amount  of  appropriation  for  wild  animal 
bounty  under  South  Dakota  Law,  where  amount  appropriated  was  to 
ibe  paid  pro  rata  in  such  case  and  holders  of  good  claims  not  State 
would  be  defrauded;  Hyde  v.  United  States,  35  App.  D.  C.  489,  affirm- 
ing conviction  for  conspiracy  to  defraud  United  States  of  lands  by 
acquiring  lands  in  prohibited  manner. 

Distinguished  in  Fain  v.  United  States,  209  Fed.  528,  126  C.  C.  A  347, 
holding  purchasing  and  withholding  from  filing  of  relinquishments  of 
homestead  entries,  and  prosecution  with  probable  cause  of  contests 
of  such  entries,  were  not  acts  to  effect  conspiracy  within  Rev.  Stats., 
§  5440,  to  defraud  United  States  by  fraudulent  homestead  entries. 

Bribery  of  oflLcer  of  United  States  to  violate  regnlationB  of  d^art- 
ment  promulgated  tinder  authority  of  Beviaed  Statutes,  section  161,  is 
within  Revised  Statutes,  section  5461,  making  it  crime  to  bribe  officer  to  do 
any  act  in  violation  of  his  official  dnty. 

Approved  in  United  States  v.  Birdsall,  233  U.  S.  231,  58  L.  Ed.  934, 
34  Sup.  Ct.  512,  indictments  charging  giving  to  and  acceptance  of  bribes 
by  special  officers,  appointed  by  Indian  commissioner  to  suppress  liquor 
traffic  among  Indians,  for  purpose  of  securing  recommendation  to 
Federal  judge  or  attorney  for  leniency,  charge  offense  under  Criminal 
Code,  §§39  and  117;  Hyde  v.  United  States,  35  App.  D.  C.  478,  holding 
'  criminal  conspirators  are  liable  for  acts  of  third  person  performed  by 
their  procurement  and  direction. 

Introduction  of  Indictment  in  district  to  which  removal  is  sought  makes 
prima  facie  case  which  is  not  overcome  by  indictment  found  in  another 
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district,  althoosli  locus  of  conspirscj  is  dlffomtlj  statod  ta  two  ladlct- 
ments. 

Approved  in  Price  v.  Henkel,  216  U.  S.  491,  492,  494,  64  L.  Ed.  585, 
586,  30  Sup.  Ct.  257,  holding  indictment  alleging  offense  in  district 
in  which  accused  was  found  does  not  destroy  prima  facie  case  made 
in  removal  proceeding  by  indictment  in  district  to  which  removal  is 
sought;  Lamar  v.  Splain,  42  App.  D.  C.  303,  304,  holding  indictment 
returned  to  Federal  court  in  New  York  charging  impersonation  of 
member  of  Congress  with  intent  to  defraud  constitutes  prima  facie  case 
for  removal  of  accused  found  in  District  of  Columbia. 

216  n.  a  48a-487»  64  Ifc  Ed.  679,  SO  Sup.  Ot.  256,  PEOKHAM  ▼.  HENKEL. 

Right  of  accused  in  Federal  courts  as  to  place  of  trial.  Note,  17 
Ann.  Gas.  1118. 

216  U.  8.  488-494,  64  L.  Ed.  581,  30  Sup.  Ot.  257,  PBICE  ▼.  HENKEL. 

One  good  count  in  indictment  under  whicli  trial  may  be  had  in  dis- 
trict to  which  removal  is  sought  Is  enough  to  sapport  order  of  removal  in 
habeas  corpus  proceeding,  althougli  accused  is  also  indicted  in  district  from 
which  removal  is  sou^^t. 

Approved  in  United  States  v.  Wells,  192  Fed.  874,  113  C.  C.  A.  194, 
upholding  indictment  for  conspiracy  to  defraud  United  States  by  ex- 
cessive coal  entries  in  Wyoming,  though  none  of  defendants  were  in 
Wyoming  at  time  of  forming  conspiracy,  where  resident  of  Wyoming 
was  attorney  in  fact  for  entrymen  and  was  in  touch  with  members 
of  association  for  months  prior  to  filing  of  applications,  and  refusing 
to  discharge  on  habeas  corpus  persons  held  for  removal  under  Rev. 
Stats.,  §  1018,  to  Wyoming  for  trial;  Lamar  v.  Splain,  42  App.  D.  C. 
303,  304,  holding  indictment  returned  to  Federal  court  in  New  York 
charging  impersonation  of  member  of  Congress  with  intent  to  defraud 
constitutes  prima  facie  case  for  removal  of  accused  found  in  District 
of  Columbia. 

Distinguished  in  Ireland  v.  Henkle,  179  Fed.  994,  denying  removal 
of  persons  who  had  not  been  in  Wyoming,  nor  in  communication  with 
anyone  in  that  State,  until  after  consummation  of  alleged  conspiracy 
to  defraud  government  by  excessive  coal  entries;  United  States  v. 
Campbell,  179  Fed.  763,  liplding  indictment  for  conspiracy  to  violate 
''bucket-shop*'  law  of  District  of  Columbia  is  prima  facie  evidence 
that  offense  was  committed  there  and  granting  order  of  removal  to  that 
jurisdiction  for  trial. 

Rights  of  accused  in  Federal  courts  as  to  place  of  trial.  Note,  17 
Ann.  Cas.  1118. 

Venue  of  prosecution  for  criminal  conspiracy.  Note,  Ann.  Oas. 
1914A,  632,  664. 

Right  of  person  against  whom  witness  is  called  to  object  to  his 
testimony  on  ground  that  it  may  incriminate  witness.  Note, 
Ann.  Cas.  1913C,  1389. 
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216  V.  S.  494--5M,  54  !•.  Ed.  587,  30  Sap.  Ct.  392,  WILLIAM  OBAHP  * 
SONS  SHIP  k  EKQIKE  BLDO.  CO.  Y.  XINITED  STATES. 

Miscellaneoas.  Cited  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  ▼. 
United  States,  239  U.  S.  227,  60  L.  Ed..  240,  36  Sap.  Ct.  73,  another 
phase  of  same  litigation. 

216  U.  S.  504-617,  64  L.  Ed.  590,  80  Sup.  Ot.  386,  J.  J.  McCASKILL  00. 
Y.  UNITED  STATES. 

Bole  tliat  Gourta  will  not  review  dedaiona  of  Land  Department  on 
queatlona  of  fact  or  reverse  discretion  properly  exercised  does  not  apply 
in  suit  to  annul  patent  where  charge  is  ftaod  and  perjnry  in  ez  parte 
proceedings  "bef  ore  land  office. 

Approved  in  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
79,  58  L.  Ed.  1223,  34  Sup.  Ct.  725,  holding  findings  of  land  officers  in 
ex  parte  proceeding  are  not  conclusive  against  government  in  suit  to 
cancel  patent  to  coal  lands  obtained  by  fraudulent  proofs  that  lands 
were  agricultural;  Milner  v.  United  States,  228  Fed.'  439,  143  C.  C.  A. 
13,  holding  finding  of  Land  Department,  based  on  ex  parte  statements, 
as  to  character  of  land,  is  not  conclusive  in  suit  by  United  States  to 
quiet  title  to  coal  lands  in  Utah  obtained  by  fraud;  Iowa  Land  ft  Trust 
Co.  V.  United  States,  217  Fed.  15,  133  C.  C.  A.  121,  finding  by  Indian 
Commission  that  person  is  entitled  to  enrollment  as  member  of  tribe 
and  to  allotment,  in  ex  parte  proceeding,  is  not  conclusive  against  United 
States  in  suit  to  cancel  patent  for  fraud. 

"Oonmmtation  of  entry'*  as  used  in  homestead  laws,  defined. 
Cited  in  Brandt  v.  United  States,  198  Fed.  452,  117  C.  C.  A.  208,  up- 
holding finding  of  Circuit  Court  upon  conflicting  evidence  that  home- 
stead entry  was  fraudulent  and  that  subsequent  purchasers  bought  with 
notice  of  it. 

Presumption  that  corporation  is  separate  entity  ftom  atocUiolden  and 
officers  cannot  be  carried  to  extent  of  enabling  corporation  to  become 
means  of  fraud,  and  knowledge  of  fraod  on  pext  of  officers  who  are  prin- 
cipal stockholders  and  whose  interests  are  identical,  is  to  be  imputed  to 
corporation. 

Approved  in  Linn  etc.  Timber  Co.  v.  United  States,  236  U.  S.  577, 
59  L.'Ed.  730,  35  Sup.  Ct.  440,  holding  corporation  was  mere  tool  of 
individual  controlling  majority  of  stock,  and  that  it  was  party  to  effort 
to  keep  title  concealed  until  expiration  of  period  of  limitation  to  annul 
patents  to  land  entered  under  Timber  and  Stone  Act;  Kardo  Co.  v. 
Adams,  231  Fed.  966,  146  C.  C.  A.  146,  holding  in  suit  for  infringe- 
ment by  new  corporation,  organized  by  three  corporations  owning  pat- 
ents to  parts  of  automobile,  that  complainant  corx>oration  is  de  facto, 
if  not  de  jure  corporation,  and  defendant  infringer  cannot  attack  its 
validity;  Tanana  Trading  Co.  v.  North  American  Trading  &  Transp. 
Co.,  220  Fed.  787,  136  C.  C.  A.  389,  holding  action  of  all  of  directors 
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of  corporation  owning  all  of  its  stock  in  releasing  two  of  them  {roni 
liability  for  alleged  fraadulent  conspiracy  with  third  person  in  connec- 
tion with  sale  of  property  was  action  of  corporation  itself;  Oregon  etc. 
R.  Co.  V.  Grubissich,  206  Fed.  581,  124  C.  C.  A.  375,  holding  in  eject- 
ment by  devisee  to  recover  property  alleged  to  have  been  conveyed  to 
railroad,  evidence  is  insufficient  to  warrant  finding  that  devisor  con- 
veyed property  or  had  knowledge  of  its  conveyance  to  railroad ;' Board 
of  Levee  Comnirs.  v.  Tensas  Delta  Land  Co.,  204  Fed.  745,  123  C.  C.  A. 
40,  holding  in  Buit  by  board  of  levee  commissioners  to  cancel  deed  to 
lands  sold  by  sach  board  for  fraud,  board  is  not  chargeable  with  notice 
of  fraud  by  fact  that  it  consisted  of  bribery  of  persons  who  were  then 
officers  and  members  of  board;  Linn  etc.  Timber  Co.  v.  United  States, 
196  Fed.  598,  116  C.  C.  A.  267,  holding  in  suit  to  cancel  patent  to  lauds 
fraudulently  acquired  under  Timber  and  Stone  Act,  service  upon  presi- 
dent of  corporation,  all  of  whose  officers  and  directors  were  members  of 
his  family,  within,  statutory  period,  binds  corporation ;  Wilson  Coal  Co. 
V.  United  States,  188  Fed.  548,  110  C.  C.  A.  343,  where  person  with 
notice  in  infiimity  in  his  title  to  land  unites  with  others  to  form  corpo- 
ration and  subscribes  for  nearly  all  of  stock  paying  for  subscription 
with  land,  coiporation  has  notice  of  defects  in  title  and  cannot  set  up 
defense  of  bona  fide  purchaser  in  suit  to  cancel  patent;  Vinton  Oil  etc. 
Co.  V.  Gray,  135  La.  1069,  66  South.  364,  holding  corporation  present 
through  its  president  at  sheriff's  sale  of  mortgaged  property  cannot 
attack  sale  for  illegality  of  citation  or  want  of  service  thereof. 

Imputability  to  corporation  of  notice  to  its  officers  where  latter  are 
engaged  in  independent  acts  in  their  own  interest.  Note,  Ann. 
Cas.  19120,  295. 

216  U.  8.  517-523,  64  L.  Ed.  697,  90  Sup.  Ot.  385,  BOABD  OF  ASSES80BS 
FOB  THE  PABISH  OF  OBLBANS  Y.  NEW  TOBK  LIFE  INS.  CO. 
Witbdrawal  by  poUcy-liolder  of  portion  of  reserve  is  not  loan,  although 

note  is  given  to  represent  it,  and  such  accoonta  are  not  taxable  as  loans 

in  State  of  borrower's  residence. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  90,  holding  Public 
Acts  of  Micliigan  1911,  No.  95,  imposing  tax  on  owners  of  stocks,  bonds 
and  other  evidences  of  indebtedness  of  specially  chartered  railroad  is 
void  in  so  far  as  it  authorizes  tax  on  securities  held  without  State; 
Breard  v.  New  York  Life  Ins.  Co.,  138  La.  778,  70  South.  801,  holding 
wife  as  beneficiary  of  life  endowment  policy  has  vested  interest,  and 
allowing  recovery  after  deduction  of  amount  of  loan  made  to  insured 
and  his  wife;  Fidelity  Mut.  Life  Ins.  Co.  v.  Fitzpatrick,  125  La.  981, 
136  Am.  St.  Bep.  359,  52  South.  120,  holding  advances  by  insurance 
company  to  policy-liolders  were  not  taxable  as  loans. 

Distinguished  in  Liverpool  etc.  Ins.  Co,  v.  Board  of  Assessors  for  the 
Parish  of  Orleans,  221  U.  S.  352,  L.  R.  A.  1915C,  903,  55  L.  Ed.  767, 
31  Sup.  Ct.  550,  upholding  Louisiana  statute  of  1898  taxing  premiums 


49  NOTES  ON  U.  S.  REPORTS.        216  U.  S.  624r-538 

due  by  residents  to  nonresident  insurance  companies,  which  premiums 
have  been  extended  but  for  which  no  written  obligations  have  been 
given ;  Penn  Mut.  Life  Ins.  Co.  v.  Board,  of  Assessors,  131  La.  474, 
59  South.  907,  holding  assessment,  under  Act  No.  170  of  1898,  of  cap- 
ital of  nonresident  life  insurance  company  used  in  business  in  State, 
does  not  embrace  isolated  mortgage  loans  made  by  company  to  residents 
in  State,  not  policy-holders,  out  of  surplus  funds  not  in  control  of 
agents  within  State. 

Louisiana  sfeatate  will  not  be  constrned  by  Federal  court  as  taadng 
bank  depoaite  of  foreign  life  insurance  company,  maide  solely  for  transmis- 
sion to  home  office,  in  absence  of  ItoolsUna  ded0lon  to  that  effect. 

Approved  in  Commonwealth  Life  Ins.  Co.  ▼.  Louisville,  145  Ky.  290, 
140  S.  W.  309,  holding  securities  of  life  insurance  company  deposited 
under  Ky.  Stats.,  §  648,  are  taxable  as  property. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  B.  A.  19160,  932,  936,  939. 

216  U.  8.  524-n531,  64  I..  Ed.  602,  SO  Sup.  Ot.  382,  STABKWEATHEB  Y. 
JEKNEB. 

Bule  tbat  eaulty  may  convert  purchasing  cotenant  into  trustee  for 
eommou  benefit  floes  not  apply  wliere  common  property  is  sold  at  public 
sale  under  legal  process  or  power  in  trust  deed,  and  cotenant  is  free  to 
purchase  at  such  sale  in  absence  of  fraud  or  deceit. 

Approved  in  Buchler  v.  Black,  226  Fed.  706,  141  C.  C.  A.  459,  holding 
trustee  and  general  manager  of  mining  corporation,  who  did  his  utmost 
to  stave  off  foreclosure  of  mortgage,  may  bid  in  property  at  foreclosure 
sale;  McNutt  v.  Nuevo  Land  Co.,  167  Cal.  466,  140  Pac.  9,  holding  trust, 
and  rights  of  beneficiaries  thereunder,  was  terminated  by  foreclosure 
sale,  and  purchaser  of  interests  of  certain  beneticiaries  does  not  become 
trustee  of  all  beneficiaries  by  purchase  of  certiRcate  of  sale;  Wester- 
green  V.  Beer,  25  Cal.  App.  778,  145  Pac.  544,  upholding  judicial  sale 
of  interest  of  infants  under  will  to  adult  sister  receiving  like  share; 
Becker  v.  Becker,  264  Mo.  681,  163  S.  W.  868,  holding  foreclosure  sale 
cut  off  cotenancy  in  land  and  cotenant  purchasing  is  not  trustee  for 
other  cotenant. 

Distinguished  in  Investment  Registry  v.  Chicago  etc.  R.  Co.,  212  Fed. 
610,  129  C.  C.  A.  130,  upholding  refusal  to  confirm  sale  on  objection 
by  nonasscnting  bondholder,  where  purpose  of  syndicate  in  buying 
outside  bonds  was  to  prevent  holders  from  competing  at  sale. 

Laches  as  affecting  cotenant 's  right  to  benefit  of  purchase  of  out- 
standing title.    Note,  42  L.  B.  A.  (N.  S.)  242. 

216  n.  8.  531-638,  54  L.  Ed.  605,  30  Sup.  Ot.  416,  INTEBSTATE  COlO- 
MEftCE  COMMISSION  ▼.  DELAWABE  ETC.  B.  B.  CO. 

Interstate  Commerce  Commission  has  power  to  compel  switch  connec- 
tions with  lateral  branch  road  under  Act  to  Begulate  Commerce,  section  1, 

XX— 4 
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M  amended  liy  Act  of  IIKM,  lection  1,  oOlj  at  tnatomre  of  diippei%  and 
not  on  ap^lcation  of  teanch  railroad. 

Approved  in  Hocking  Valley  R.  Co.  t.  New  York  Ck>sl  Co.,  217  Fed. 
733,  132  C.  C.  A.  387,  holding  action  under  Rev.  SUts.  Ohio,  §  3373-1, 
for  failure  to  give  shipper  switch-track  connection  given  to  another 
shipper,  is  action  on  "liability  created  by  statute"  within  Oen.  Code 
Ohio,  §  11222,  prescribing  six  year  Limitation. 

Qnaero,  whether  railroad  in  this  caae  applying  for  switch-track  con- 
naction  was  lateral  branch  road  within  meaning  of  statute. 

Approved  in  Baltimore  etc.  R.  R.  Co.  ▼.  United  States,  195  Fed.  964^ 
967,  holding  traction  company  is  not  'Materal  branch  line  of  railroad" 
within  Interstate  Commerce  Act  as  amended  in  1906  and  1910,  and 
enjoining  enforcement  of  order  of  commission  requiring  railroad  to 
make  switch  track  connection  with  such  traction  company;  Louisville 
etc.  R.  Co.  V.  Interstate  Commerce  Commission,  184  Fed.  127,  upholding 
order  of  commission  requiring  reduction  of  local  rates  of  interstate  rail- 
road to  old  schedule  and  reduction  of  through  rates  to  sum  of  locals  so 
reduced. 

216  n.  8.  538-646,  64  I..  Bd.  608,  SO  Bap,  Ot  417,  INTBB8TATE  COM- 
MERGE  GOlOaSSIOK  ▼.  KOBTHEBN  PAOIFIO  EATLWAT  OO. 

Courts  may  review  determination  of  Intentate  Cdnmwiee  OommlssioB 
as  to  existence  of  through  route  under  act  of  1006  giving  eommission  power 
to  establidi  through  routes  and  Joint  rates  upon  nonexistence  of  such 
route. 

Approved  in  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  92,  57  L.  Ed.  434,  33  Sup.  Ct.  185,  upholding  order  of 
commission  restoring  local  rates  between  New  Orleans  and  neighboring 
cities  and  reducing  through  rates  to  sum  of  locals;  Interstate  Commerce 
Commission  v.  Union  Pacific  R.  R.  Co.,  222  U.  S.  547,  56  L.  Ed.  311, 
32  Sup.  Ct.  108,  upholding  order  of  commission  establishing  rate  for 
transportation  of  lumber  by  interstate  carriers;  Louisville  &  N.  R.  Co. 
V.  United  States,  225  Fed.  579,  upholding  orders  of  commission  denying 
relief  to  carrier  from  provisions  of  long  and  short  haul  clauses  of 
section  4  of  Act  to  Regulate  Commerce;  Louisville  etc.  R.  Co.  v.  United 
States,  216  Fed.  679,  upholding  rate  order  of  interstate  commerce  com- 
mission and  order  requiring  two  railroads  to  permit  interswitching  of  coal 
to  and  from  tracks  of  third  railroad,  as  between  tracks  of  each  other; 
Louisville  etc^  R.  Co.  v.  Interstate  Commerce  Commission,  184  Fed.  127. 
upholding  order  of  commission  requiring  reduction  of  local  rates  of  in- 
terstate railroad  to  old  schedule  and  reduction  of  through  rates  to  sum 
of  locals  so  reduced. 

Where  through  route  exists  which  is  reasonable  and  satisfactory,  fact 
that  puhlic  prefers  another  which  is  shorter  or  hotter  does  not  overcome 
provision  in  statute  that  jurisdiction  depends  upon  fact  that  no  reasonable 
or  satisfactory  route  exists. 
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Approved  in  United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  545,  546, 
holding  court  is  without  jurisdiction  to  determine  questions  involved 
in  indictment  chaiiging  combination  of  transportation  companies  to 
monopolize  interstate  and  foreign  commerce  by  establishing  through 
routes  and  excluding  shippers  and  carriers  from  through  rates,  until 
questions  are  passed  upon  by  interstate  commerce  commissioner. 

216  U.  8.  545-559,  54  I..  Bd.  610,  30  Sap.  Ot.  412,  KNAPP  ▼.  MILWAU- 
KEE TBUST  CO. 

Intervention  by  mortgagee  to  establish  lien  in  proceeding  by  trustee 
to  sell  property  of  bankrupt  is  controversy  arising  in  bankruptcy  witbin 
Bankruptcy  Act,  section  24a,  and  appellate  jurisdiction  is  same  as  under 
Court  of  Appeals.  Act  of  1891. 

Approved  in  Robert  Moody  &  Son  v.  Century  Sav.  Bank,  239  U.  S. 
377,  60  L.  Ed.  340,  36  Sup.  Ct.  113,  holding  assertion  of  mortgage  lien 
by  mortgagee  in  suit  begun  by  bankrupt's  trustee  for  sale  of  land  free 
from  liens  is  controversy  in  bankruptcy  within  section  24a;  Globe  Bank 
etc.  Co.  V.  Martin,  236  U.  S.  296,  69  L.  Ed.  587,  35  Sup.  Ct.  377,  holding 
contest  over  distribution  of  fund  in  hands  of  trustee  is  controversy 
arising  in  bankruptcy  and  appealable  under  Circuit  Court  of  Appeals 
Act  of  1891,  not  under  Bankruptcy  Act,  §  25,  and  appeals  to  Circuit 
Court  of  Appeals  and  Supreme  Court  were  properly  taken;  Lazarus  v^ 
Prentice,  234  U.  S.  268,  68  L.  Ed.  1308,  34  Sup.  Ct.  851,  decision  of 
bankruptcy  court  in  jurisdiction  of  seizure  of  property  by  ancillary 
administrator  that  intervener  must  assert  claims  in  court  of  original 
jurisdiction  is  administrative  order,  and  decision  of  Circuit  Court  of 
Appeals  affirming  order  is  not  appealable;  Hobbs  v.  Head  &  Dowst  Co., 
231  U.  S.  699,  58  L.  Ed.  444,  34  Sup.  Ct.  253,  holding  appeal  to  Supreme 
Court  under  Act  of  1891,  §  6,  was  properly  allowed  by  Circuit  Court 
of  Appeals  in  controversy  which  might  arise  independently  of  bank- 
ruptcy proceeding;  Greey  v.  Dockendorff,  231  U.  S.  514,  58  L.  Ed.  342, 
34  Sup.  Ct.  166,  assertion  of  lien  on  goods  for  advances  by  which  bank- 
rupt secured  goods  before  knowledge  of  insolvency  and  before  attach- 
ment, as  against  claims  of  general  creditors  is  controversy  in  bank- 
ruptcy within  section  24a,  and  appealable;  Houghton  v.  Burden,  228 
U.  S.  165,  57  h,  Ed.  782,  33  Sup.  Ct.  491,  holding  intervention  to  assert 
claim  to  property  in  possession  of  bankrupt's  trustee  is  in  equity,  and, 
upon  appeal  to  Circuit  Court  of  Appeals,  both  law  and  facts  are  open 
for  consideration,  and  from  its  decree  appeal  may  be  taken  under 
Judicial  Code,  §  241;  Lovell  v.  Isidore  Newman  &  Son,  227  U.  S.  414, 
57  L.  Ed.  578,  33  Sup.  Ct.  375,  where  suit  by  trustee  on  bond  represent- 
ing value  of  goods  is  not  one  arising  under  Federal  law  and  jurisdiction 
of  Federal  Circuit  Court  depends  upon  diversity  of  citizenship,  judg- 
ment of  Circuit  Court  of  Apx>eals  is  final;  Thomas  t.  Sugarman,  218 
U.  S.  134,  29  L.  R.  A.  (N.  S.)  250,  54  L.  Ed.  969,  30  Sup.  Ct.  650,  hold- 
ing appeal  in  suit  by  trustee  to  set  aside  transfer  by  bankrupt  is  not 
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governed  by  Bankruptcy  Act,  §  25,  but  by  Court  of  Appcate  Act  of  1891, 
§  6 ;  In  re  Breyer  Printiuj?  Co.,  216  Fed.  882,  133  C.  C.  A.  82,  liolding 
rejection  of  landlord's  lien  for  rent,  after  landlord  in  possession  of 
cliattels  tamed  them  over  to  trustee  subject  to  his  rights,  is  controversy 
in  bankruptcy,  reviewable  by  appeal  under  section  24a;  In  re  Ilartzell, 
209  Fed.  776,  777,  779,  126  C.  C.  A.  499,  holding  independent  assertion 
of  mortgage  lien  is  controversy  in  bankruptcy  reviewable  under  Bank- 
ruptcy Act,  §  24a;  In  re  Martin,  201  Fed.  36,  119  C.  C.  A.  363,  order 
of  bankruptcy  court  for  distribution  of  proceeds  of  lands  fraudulently 
conveyed  by  bankrupt  and  recovered  by  creditors  in  attachment  suit 
in  State  court  within  four  months  of  bankruptcy,  is  appealable  under 
§  24a;  Rode  v.  Phipps,  195  Fed.  418,  115  C.  C.  A.  316,  holding  final 
order  of  bankruptcy  court  on  intervening  petition  of  adverse  claimant 
is  reviewable  by  appeal  under  §  24a;  Nauman  Co.  v.  Bradhhaw,  193 
Fed.  352,  113  C.  C.  A.  274,  holding  decision  denying  rights  of  claimant 
in  bankruptcy  proceeding  asserting  rights  under  conditional  sale  con- 
tract and  mechanic's  lien  is  reviewable  by  appeal,  not  petition  to  re- 
vise. 

Distinguished  in  Gibbons  v.  Goldsmith,  222  Fed.  828,  138  C.  C.  A. 
252,  holding  question  of  law  whether  District  Court  erroneously  exer- 
cised jurisdiction  to  determine  merits  of  adverse  claim  to  property  of 
bankrupt,  is  bankruptcy  proceeding  reviewable  by  petition  to  revise 
under    Bankruptcy  Act,  §  24b. 

General  Order  No.  36»  authorized  under  Bankruirtcy  Ad,  section  25b, 
requiring  making  and  filing  of  finding  of  facts  and  conclnsions  of  law 
separately  stated,  does  not  apiily  to  controTorsy  In  bankruptcy  appealable 
under  section  24a^ 

Approved  in  Baker  Ice  Mach.  Co.  ▼.  Bailey,  209  Fed.  844,  126  C.  C.  A. 
568,  holding  General  Order  No.  36,  requiring  findingrs  of  fact  and  con- 
elusions  of  law  by  Circuit  Court  of  Appeals  on  appeal  to  Supreme 
Court  in  bankruptcy  case,  does  not  apply  to  appeal  from  decision  on 
i'ltervention  in  bankruptcy  proceeding  by  vendor  under  ooiKlitioiial  sale 
contract  asserting  title  to  property,  which  is  controversy  apT>ea1ab)e 
under  section  24a;  In  re  Martin,  201  Fed.  38,  119  C.  C.  A.  363,  holding 
on  appeal  from  order  in  controversy  in  bankruptcy  under  Baiikriiptcy 
Act,  §  24a,  court  is  not  required  to  state  findings  of  fact  and  conclu- 
sions of  law. 

Under  Wisconsin  statutes,  sections  2310  et  seq.,  as  constmed  by  highest 
State  courts  cbattel  mortgage  Is  void  as  to  creditors,  where  mortgagor 
remains  In  possession  and  applies  proceeds  to  bis  own  use,  and  is  vold^ 
as  to  trustee  In  bankruptcy  under  Bankmptoy  Act,  section  70a. 

Approved  in  In  re  Scruggs,  205  Fed.  675,  holding  under  lease  cf 
storehouse  giving  lien  on  leased  premises  for  rent  for  whole  term,  rent 
to  accrue  after  adjudication  is  not  provable  against  bankrujtt  's  general 
estate,  but  is  provable  against  particular  property  subject  to  lien;  In  re 
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East  End  Mantel  etc.  Co.,  202  Fed.  278,  holding  unrecorded  chattel  mort- 
gage without  delivery  of  possession,  valid  under  State  law,  is  valid  against 
trustee  in  bankruptcy  under  act  of  1910,  giving  trustee  rights  of  levying 
creditor,  where  rights  of  creditor  of  mortgagor  did  not  attach  before 
taking  of  possession  by  mortgagee;  In  re  Hamden,  200  Fed.  178,  180, 
holding  under  decision  of  New  Mexico  Supreme  Court,  chattel  mortgage 
on  retail  stock  of  goods  is  not  void  as  matter  of  law  because  mort- 
i;as^or  retains  possession  and  sells  in  course  of  trade  without  accounting 
to  mortgagee;  In  re  Condon,  198  Fed.  951,  person  knowing  of  his  in- 
solvency and  furnishing  family  with  sixteen  hundred  dollars  for 
month's  use  commits  act  of  bankruptcy  within  meaning  of  Bank- 
ruptcy Act,  c.  541,  §  3a,  and  it  is  immaterial  that  he  thought  payment 
warranted  by  statute  of  New  York  exempting  earnings  of  debtor  for 
support  of  his  family;  Johansen  Bros.  Shoe  Co.  v.  AUes,  197  Fed.  278, 
116  C.  C.  A.  636,  holding  constructive  fraud  in  conveyance  of  debtor's 
stock  in  trade  to  creditor  without  delivery  of  possession  or  without 
obligation  to  account  for  proceeds  of  sale,  is  under  Missouri  decisions 
purged  by  mortgagee's  taking  possession  before  creditors  seize  prop- 
erty or  take  steps  to  assert  rights  thereto;  Nauman  Co.  v.  Bradshaw, 
193  Fed.  353,  113  C.  C.  A.  274,  holding  fact  that  claimant  under  condi- 
tional sale  contract  attempts  unsuccessfully  to  foreclose  mechanic's 
lien  is  not  such  election  of  remedies  as  to  preclude  it  from  recovering 
property  from  bankrupt's  trustee;  Ritchie  County  Bank  v.  McFarland, 
183  Fed.  717,  106  C.  C.  A.  153,  holding  under  West  Virginia  law  con- 
veyance of  property  of  transitory  character  to  secure  debt,  leaving 
property  in  hands  of  grantor  authorized  to  sell  at  will,  is  void,  although 
it  includes  other  property  of  permanent  nature;  In  re  Ozark  Cooperage 
etc.  Co.,  180  Fed.  106,  103  C.  C.  A.  603,  holding  delivery  of  lumber 
valid  pledge  under  Rev.  Stats.  Mo.  1899,  §  3410,  and  pledgee's  title  is 
good  as  against  trustee;  Dulany  v.  Morse,  39  App.  D.  C.  533,  holding 
right  of  trustee  under  Bankruptcy  Act,  §§  70e,  67a,  67b,  to  sue  to 
set  aside  as  preference  under  section  60a,  transfer  void  as  to  creditors, 
under  local  recording  act,  is  not  affected  by  fact  that  transfer  is  binding 
between  parties;  Earle  v.  National  Metallurgic  Co.,  77  N.  J.  Eq.  21,  76 
Atl.  567,  holding  under  Bankruptcy  Act,  §  70a  (5),  trustee  may  attack^ 
validity  of  chattel  mortgage,  which  under  State  statutes  could  have 
been  levied  on  by  creditors;  dissenting  opinion  in  In  re  Lee,  182  Fed. 
585,  589,  105  C.  C.  A.  117,  majority  holding  person  lending  money  to 
discharge  encumbrance  on  property  with  understanding  that  he  is  to 
have  first  lien,:. is  subrogated  to  rights  of  first  encumbrancer,  whose 
debt  has  been  paid,  not  only  as  against  borrower,  but  as  against 
trustee. 

Distinguished  In  Sexton  v.  Kessler  &  Co.,  225  U.  S.  98,  66  L.  Ed.  1000, 
32  Sup.  Ct.  657,  holding  escrow  of  securities  by  New  York  banking 
firm  to  secure  drafts  upon  foreign  .bank  is  lien  on  securities  superior 
to  claim  of  trustee  in  bankruptcy,  although  New  York  firm  retained 


216  U.  S.  669-678       NOTES  ON  U.  S.  REPORTS.  64 

control  and  had  right  to  substitute  other  securities;  Lovell  v.  Isidore 
Newman  &  Son,  192  Fed.  761,  113  C.  C.  A.  39,  holding  interveners  in 
bankruptcy  proceeding,  claiming  goods  sold  to  them  by  bankrupt,  hav- 
ing waived  failure  of  shipper  to  comply  with  contract,  were  entitled 
to  goods  as  against  trustee  in  bankruptcy ;  Morgan  Bros.  v.  Dayton  Coal 
etc.  Co.,  134  Tenn.  280,  183  S.  W.  1031,  holding  under  morteragc  by 
corporation  of  its  real  estate,  plant,  equipment,  stocks,  bonds,  leases, 
together  with  income,  issues  and  profits,  reserving  right  of  user  in 
grantor  until  default,  lien  does  not  attach  until  default  and  taking 
of  possession  by  mortgagee,  and  mortgage  is  not  void  as  to  creditors. 

Validity  of  chattel  mortgage  of  merchandise  stock  as  affected  by 
provision  or  agreement  giving  mortgagor  possession  with  power 
of  sale.    Note,  36  L.  R.  A.  (N.  8.)  1182. 

Voidability  of  transfer  within,  pursuant  to  executory  agreement 
antedating  four  months'  period.    Note,  40  L.  R.  A.  (N.  S.)  640. 

816  XT.  8.  559^670,  54  L.  Sd.  616,  30  Sup.  Ot.  434,  FRANKUK  ▼.  UNITED 
STATES. 

Effect  of  Acts  of  1825,  1866  and  1898,  providing  tliat  punishment  of 
offenses  in  places  ceded  by  State  to  United  States*  not  specially  provided 
for  hy  United  States  law  shall  be  by  law  of  State  making  cession,  is  lim- 
ited to  criminal  lawv  in  force  at  time  of  enactment  of.  Federal  laws  and 
there  IB  no  delegation  to  States  of  authority  to  change  cilminal  laws  ap- 
plicable to  places  over  which  United  States  has  exclusive  Jurisdiction. 

Approved  in  United  States  v.  Press  Publishing  Co.,  219  U.  S.  8,  10, 
21  Ajin.  Gas.  942,  55  L.  £d.  66,  67,  31  Sup.  Ct.  212,  holding  New  York 
law  allowing  single  conviction  for  publication  and  circulation  of  libel 
affords  adequate  means  of  furnishing  such  offense  committed  on  militaiy 
reservation,  and  resort  cannot  be  had  to  United  States  court  under 
Act  of  Congress  of  1898,  §  2,  to  punish  circulation  as  separate  offense 
from  publication ;  Steele  v.  Halligan,  229  Fed.  1018,  holding  Rev.  Stats., 
§  5391,  re-enacted  in  1898,  providing  that  offenses  in  places  ceded  to 
and  under  jurisdiction  of  United  States,  not  specially  provided  for 'by 
law  of  United  States  shall  be  prosecuted  in  United  States  courts  and 
receive  same  punishment  as  provided  by  State,  refers  to  State  laws  in 
effect  at  time  of  Assimilation  Crimes  Act. 

Validity  and  construction  of  Federal  statutes  adopting  State  crim- 
inal laws  in  places  under  Federal  jurisdiction.  Note,  21  Ann.  Gas. 
948. 

216  U.  S.  571-^78,  54  If.  Ed.  619,  30  Sup.  Ot.  420,  OSBOBN  ▼.  FBOYSETH. 

BeJ  action  of  application  for  homestead  entry  on  ground  that  land  was 
not  open  for  settlement  does  not  defeat  entry  if  Secretary  of  Interior  had 
no  authority  to  withdraw  land  from  settlement. 

Approved  in  Svor  v.  Morris,  227  U.  S.  527,  57  L.  Ed,  625.  33  Sup.  Ct. 
385^  holding  title  acquired  by  railroad  or  its  assignee  to  lieu  lands  so- 
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lected  after  homestead  right  had  attached  is  held  in  trust  for  settler; 
United  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  806,  holding  order 
of  President  withdrawing  oil  lands  in  California  and  Wyoming  from 
entry,  whether  in  aid  of  proposed  legislation  or  to  secure  supply  of 
fuel  oil  for  navy,  is  void;  dissenting  opinion  in  United  States  v.  Mid- 
west Oil  Co.,  236  U.  S.  506,  59  L.  Ed.  694,  35  Sup.  Ct.  309,  majority 
upholding  order  of  1909  of  President  withdrawing  oil  lands  from  pri- 
vate acquisition,  and  holding  location  made  upon  such  lands  thereafter, 
is  void. 

Distinguished  in  Morris  v.  Svor,  118  Minn.  349,  136  N.  W.  854, 
holding  homesteader  in  possession  of  land  when  selection  of  indemnity 
land  was  initiated,  hut  making  no  effort  to  acquire  title  under  home- 
stead law  for  more  than  twelve  years  after  such  selection  is  harred  by 
laches;  Morris  v.  Svor,  114  Minn.  305,  131  N.  W.  324,  holding  evidence 
insufficient  to  show  filing  upon  land  in  possession  of  homesteader  prior 
to  date  of  selection  of  indemnity  land  by  railroad. 

Where  railroad  fails  to  comply  witb  statutory  requlrementB  in  selec- 
tion of  lien  lands  within  indemnity  limits  of  grant  and  its  selection 
la  rejected,  subsequent  selection  does  not  relate  back»  and  homestead  entry 
Initiated  before  second  selection  has  pAmty, 

Approved  in  dissenting  opinion  in  Weyerhaeuser  v.  Hoyt,  219  U.  S. 
407,  409,  55  L.  Ed.  273,  31  Sup.  Ct.  300,  majority  holding  railroad's 
light  to  lieu  lands  selected  were  superior  to  those  of  purchaser  under 
Timber  and  Stone  Act,  who  filed  pending  final  decision  of  Secretary 
of  Interior  as  to  validity  of  selections. 

Distinguished  in  Daniels  v.  Bemhard,  237  U.  S.  573,  59  L,  Ed.  1118, 
35  Sup.  Ct.  749,  holding  person  having  complied  with  provisions  of 
Forest  Reserve  Act  of  1897  to  obtain  lieu  lands  is  not  limited  to  remedy 
of  mandamus  against  Secretary  of  Interior,  but  may  proceed  against 
person  receiving  patent. 

Land  actually  occnpied  hy  qaaUfled  entryman  with  intent  to  claim  it  aa 
homestead  ceases  to  be  pabllc  land  and  is  not  snbject  to  selection  as  lien 
land. 

Approved  in  Kinyon  v.  Christianson,  120  Minn.  338,  339,  139  N.  W. 
598,  599,  holding  land  entered  by  homestead  entryman  within  indemnity 
limits  of  railroad  grant  and  resided  upon  until  rejection  of  railroad's 
selection  is  not  subject  to  second  selection  by  railroad. 

Distinguished  in  United  States  v.  Wesely,  189  Fed.  278,  holding 
patent  issued  to  second  applicant  under  Timber  and  Stone  Act  is  not 
absolutely  void  where,  through  local  land  officer's  mistake  first  applica- 
tion is  noted  on  tracts  and  plat-book  as  covering  another  tract. 

216  XT.  8.  57»-581,   64  L.  Ed.  624,   30  Snp.  Ot.  423,  NOBTHEBN  PAOIFIO 
BY.  OO.  T.  KOBTH  DAKOTA  EX  BEL.  McOtTE. 

Decree  of  State  court  that  rate  fixed  by  commission  on  single  eomt- 
modlty  is  not  confiscatory  and  refusing  to  enjoin  enforcement  of  rate  will 
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be  afflrmed  bjr  Federal  courts  Init  without  pxejndlce  to  rlcht  of  cairler  to 
reopen  caee,  if,  after  trial,  it  can  prove  that  rate  is  conflacstory. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  640,  60 
L.  Ed.  1156,  36  Sup.  Ct.  715,  dismissal  of  suit  to  enjoin  enforeement 
of  rate  statute  without  prejudice  does  not  leave  matter  open  to  extent 
that  defendant,  in  action  by  State  to  recover  excess  fares  paid  during 
period  of  company's  suit,  can  attack  statute  as  confiscatory;  Simpson 
v.  Shepard,  230  U.  S.  430,  431,  Ann.  Caa.  1916A,  18,  48  L.  R.  A.  (N.  S.) 
1161,  57  L.  Ed.  1664,  33  Sup.  Ct.  729,  holding  in  absence  of  congressional 
action  State  may  regulate  intrastate  rates  of  interstate  carrier,  although 
relations  between  interstate  and  intrastate  rates  are  thereby  disturbed; 
In  re  Arkansas  Rate  Cases,  187  Fed.  307,  holding  fact  that  railroad 
complies  for  five  years  with  order  of  commission  establishing  freight 
rates,  does  not  estop  it  from  suing  to  enjoin  rates  as  confiscatory,  on 
proof  of  changed  conditions  rendering  net  earnings  from  entire  business 
noncompensatory ;  Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed  772,  hold- 
ing void  Minnesota  acts  of  1907  reducing  intrastate  passenger  and 
freight  rates^  as  necessarily  burdening  interstate  commerce;  State  v. 
Florida  etc.  Ry.  Co.,  69  Fla.  491,  68  South.  732,  grantii^  mandamus  to 
compel  carrier  to  comply  with  Rule  19  of  commission  regulating  intra- 
state freight  rates;  State  ex  rel.  Railroad  Commrs.  v.  Florida  East 
Coast  Ry.  Co.,  65  Fla.  428,  62  South.  593,  refusing  to  enforce  lower  rate 
for  particular  service,  where  reduction  in  such  rate  further  reduces  re- 
ceipts on  entire  business  of  carrier,  which  receipts  do  not  afford  rea- 
sonable return;  Morgan's  Louisiana  etc.  R.  etc.  Co.  v.  Railroad  Com- 
mission of  Louisiana,  127  La.  666,  63  South.  900,  upholding  order  of 
commission  No.  553  of  1906,  establishing  intrastate  rates  for  hauling 
suirar-cane;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs., 
84  N.  J.  L.  474,  87  Atl.  656,  upholding  gas  rate  established  by  com- 
mission in  territory  supplied  by  public  service  gras  company;  Bartles 
Northern  Oil  Co.  v.  Jackman,  29  N.  D.  250,  150  N.  W.  581,  holding 
statute  imposing  inspection  fees  upon  commodities  brought  from  other 
States  is  void  in  so  far  as  fees  exceed  cost  of  inspection. 

Distinguished  in  Love  v.  Atchison  etc.  Ry.  Co.,  185  Fed.  327,  107 
C.  C.  A.  403,  holding  bill  is  not  demurrable  which  alleges  freight  rates 
established  by  commission  are  confiscatory,  where  rates  were  established 
by  about  dozen  orders,  and  bill  does  not  allege  that  each  order  is  con- 
fiscatorv. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates 
ehai^rcd  for  carriage  of  goods.    Note,  Ann.  Gas.  1916A,  8,  10. 

Returns  to  which  public  service  corporations  entitled.  Note,  L.  R.  A. 
1916A,  66,  66. 

216  U.  S.  581,  54  L.  Bd.  625,  80  Sap.  Ot.  698,  OBEAT  NOBTHEBN  B.  CO. 
V.  NORTH  DAKOTA-BOINNEAPOUS  ETC.  B.  00.  ▼.  NOBTH  DA- 
KOTA. 

Not  cited. 
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216  U.  8.  582,  696,  64  lb  Bd.  626,  30  Bup.  Ot.  4il,  WILLIAMS  ▼.  FUtST 

NAT.  BANK  OF  PAULS  VALLBY. 

OorapromlfleB  of  di^mted  clainui  are  favored  by  courts,  and,  presump- 
tively, parties  to  compromise  in  question  possessed  right  to  adjuat  their 
dlirerencea. 

Approved  in  Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed.  939,  144 
C.  C.  A.  215,  npholding  oil  and  gas  lease  as  compromise  and  settlement 
of  claim  between  two  of  three  adverse  claimants. 

There  is  no  statutory  provision  which  prevents  member  of  Choctaw 
or  Ohichasaw  tribe  ftom  selling  improvements  upon  his  tribal  land  or 
abandoning  his  right  to  possession  thereof  to  another  Indian. 

Approved  in  Henkel  v.  United  States,  237  U.  S.  51,  69  L.  Ed.  835, 
35  Sup.  Ct.  536  (affirming  196  Fed.  347,  116  C.  C.  A.  165),  upholding 
relinquishment  made  by  mother  of  Indian  minors,  whose  father  was  not 
India&y  of  original  allotment  to  United  States  for  reclamation  project. 

216  V,  8.  598-603,  54  L.  Ed.  632,  SO  Sup.  Ot.  439,  MATTIN  V.  VELA. 

Not  cited. 

216  V.  8.  607-608^  54  L.  Ed.  636,  30  Sup.  01  418,  WEIB  v.  BOUNDTBBE. 

Cited  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241  U.  S.  653,  60  L.  Ed. 
1223,  36  Sup.  Ct  723,  Roman  Catholic  Church  v.  Pennsylvania  R.  R. 
Co.,  237  U.  S.  577,  59  L.  Ed.  1122,  35  Sup.  Ct.  729,  Gardiner  Inv.  Co. 
.  V.  Jackson  Co.,  239  U.  S.  628,  60  L.  Ed.  475,  36  Sup.  Ct.  164,  Mound 
City  Co.  V.  Castleman,  235  U.  S.  689,  69  L.  Ed.  427,  35  Sup.  Ct.  204, 
Russel  Sage  Raphael  v.  Wasatch  etc.  R.  R.  Co.,  235  U.  S.  684,  69  L.  Ed. 
424,  36  Sup.  Ct.  201,  Ritterbusch  v.  Atchison  etc.  Ry.  Co.,  235  U.  S. 
683,  69  L.  Ed.  423,  35  Sup.  Ct.  201,  and  Tolliver  v.  Great  Northern  Ry. 
Co.,  223  U.  S.  711,  66  L.  Ed.  624,  32  Sup.  Ct.  520. 

216  U.  a  610-611,  64  L.  Ed.  636,  30  Sop.  Ot  419,  D.  KAUFMAN  h  SONS 
00.  V.  SldlTH. 

Cited  in  Lincoln  v.  Power,  241  U.  S.  652,  60  L.  Ed.  1222,  36  Sup.  Ct. 
721 ,  Rixey  v.  Cox,  235  U.  S.  688,  59  L.  Ed.  426,  35  Sup.  Ct.  204,  Yeung 
How  v.  North,  223  U.  S.  705,  56  L.  Ed.  621,  32  Sup.  Ct.  517,  Cassidy  v. 
Stete  of  Colorado,  223  U.  S.  707,  56  L.  Ed.  622,  32  Sup.  Ct.  518,  J.  A. 
Scriven  Co.  v.  Rice-Stix  Dry  Goods  Co.,  223  U.  S.  708,  56  L.  Ed.  622, 
32  Sup.  Ct.  518,  Beecham  v.  United  States,  223  U.  S.  708,  56  L.  Ed. 

623,  32  Sup.  Ct.  518,  Moore  v.  New  Jersey,  223  U.  S.  710,  56  L.  Ed. 

624,  32  Sup.  Ct.  519,  Globe  Printing  Co.  v.  Cook,  220  U.  S.  603,  55  L.  Ed, 
605,  31  Sup.  Ct.  717,  Home  for  Destitute  Children  v.  Peter  Bent  Brig- 
ham  Hospital,  220  U.  S.  603,  56  L.  Ed.  604,  31  Sup.  Ct.  716,  Box  Elder 
Power  etc.  Co.  v.  Brigham  City,  220  U.  S.  603,  55  L.  Ed.  604,  31  Sup. 
Ct.  716,  and  Perryman  v.  Coleman^  220  U.  S.  602,  66  L.  Ed.  604,  31  Sup. 
Ct.  716. 
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216  XT.  8.  611^13,  54   L.  Ed.  687,  80    Snp.    Ot.  488,  LEWIS  T.  UKITED 
STATES. 

Cited  in  Director  of  Prisons  v.  Court  of  First  Instance,  239  U.  S. 
634,  60  L.  Ed.  478,  36  Sup.  Ct.  220. 


•  ^•^^I'.IH 


216  U.  8.  613-614,  54  L.  Ed.  688,  30  Snp.  Ot  438,  MALLEBS  ▼. 
OIAL  IiOAK  ETC.  OO. 

Cited  in  Bowditch  v.  Jackson  Co.,  239  U.  S.  628,  60  L.  Ed.  474,  36 
Sup.  Ct.  164,  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  235  U.  S.  53,  59 
L.  Ed.  128,  35  Sup.  Ct.  21,  and  Commonwealth  Trust  Co.  y.  Trocon, 
235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202. 

216  U.  S.  614,  54  L.  Ed.  639,  30  Sap.  Ct.  676,  UNITED  STATES  ▼.  OBI- 
MAUD.    X7NITED  STATES  ▼.  INDA. 

Cited  in  United  States  v.  Grimaud,  220  U.  S.  510,  55  L.  Ed.  566,  31 
Sup.  Ct.  480,  and  United  States  v.  Rizzinelli,  182  Fed.  678. 

216  U.  S.  615,  54  L.  Ed.  639,  30  Snp.  Ot.  576,  MI8BOUBI,  K.  ai  T.  BY.  OO. 
T.    HOUiAN. 

Cited  in  Missouri  etc.  Ry.  Co.  v.  Blachley,  218  U.  S.  667,  54  L.  Ed. 
1202,  31  Sup.  Ct.  227. 

216  U.  S.  616,  54  Ii.  Ed.  639,  30  Sup.  Ot.  577,  OHASE  ▼.  PHILUPS. 

Cited  in  Chase  v.  Phillips,  223  U.  S.  715,  56  L.  Ed.  627,  32  Sap.  Ct. 

521. 

216  U.  S.  622,  54  L.  Ed.  641,  30  Snp.  Ot.  577,  WASKET  ▼.  OHAMBEBS. 

Cited  in  Waskey  v.  Hammer,  223  U.  S.  90,  56  L.  Ed.  368,  32  Sup.  Ct. 
187. 
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217    V.  B.  1-47,  54   Xi.  Ed.  645,  SO   Bap.    Ot.  268,  MABTUOm  ▼.  WEST 


Boundary  line  between  Maryland  and  West  VirglnlA  is  'Dealdns"  or 
'^Id  Stated'  line  run  in  or  abont  year  1788,  and  recognized  as  boundary  ever 
stnee,  tboacb  Ineffectual  steps  bave  been  taken  to  deUmit  new  boundary. 

Approved  in  McCarty  v.  Carolina  Lumber  Co.,  134  Tenn.  62,  182 
S.  W.  916,  boundary  line  established  by  North  Carolina  commission 
of  1799  as  boundary  between  North  Carolina  and  Tennessee  is  legal 
boundary  where  Tennessee  made  only  spasmodic  attempts  to  have  line 
changed. 

Jurisdiction  over  boundary  river.    Note,  41  L.  R.  A.  (N.  S.)  867. 

Miscellaneous.  Cited  in  Maryland  v.  West  Virginia,  217  U.  S.  678, 
54  L.  Ed.  889,  30  Sup.  Ct.  630,  reciting  history  of  litigation. 

217  U.  8.  47-70,  54  L.  Ed.  660,  30  Sup.  01  424,  WILL  ▼.  TOBNABELL& 
Not  cited. 

217  V.  8.  71-79,  64  L.  Ed.  670,  SO  Sup.  Ot.  400,  FBELLSEK  T.  OBAKDELL. 

Wbere  State  so  holds,  pnblic  land  of  State  held  under  patent  or  cer-, 
tlflcate  of  location  la  not  subject  to  other  entry  or  purchase  until  such 
patent  or  certificate  Is  set  aside. 

Approved  in  United  States  v.  Wesely,  189  Fed.  278,  where  through 
mistake  of  local  land  officers,  first  application  to  enter  land  under  Tim- 
ber and  Stone  Act  of  1878  is  noted  on  tracts  and  plat-book  as  cover- 
ing another  tract,,  first  patent  issued  to  subsequent  applicant  is  not 
absolutely  void;  Bowman-Hicks  Lumber  Co.  v.  Industrial  Lumber  Co., 
127  La.  1058,  54  South.  350,  patents  issued  by  State  to  holders  of 
"McEnery  scrip"  are  conclusive  against  State  and  persons  claiming 
under  junior  titles  from  State  until  annulled  by  court  of  competent 
jurisdiction. 

(69) 
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217  17.  8.  79-90,  54  !■.  Ed.  673,  30  Soy.  Ct.  498,  WIUJAMS  ▼.  ABKAKSA8. 
ClaMiflcailoiL  in  State  itatiite  prohiliitlii^  drnmndnff  or  soliciting  on 
tndni  fox  ipecUled  occiqpotlonB  wiU  not  bo  Iftdd  mzooonulile  ao  Gonial  of 
equal  protection  of  laws,  after  it  baa  boon  wiatafned  by  State  eonrt  as 
meeting  existing  condition,  because  It  does  not  apidy  to  otber  oecapations. 
Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L  Ed.  701,  36  Sap. 
Ct.  383,  upholding  Washington  statute  of  1907  imposilig  license  taxes 
on  privilege  of  using  profit  sharing  coupons  and  trading-stamps;  Miller 
V.  Strahl,  239  U.  S.  434,  60  L.  Ed.  368,  36  Sup.  Ct.  150,  upholding 
Nebraska  statute  of  1913  requiring  keepers  of  hotels  having  over  fifty 
rooms  to  keep  watchmen  to  guard  against  fire  and  to  awaken  guests; 
Reinman  v.  Little  Rock,  237  U.  S.  177,  59  L.  Ed.  904,  35  Sup.  Ct.  511 
(afiirming  107  Ark.  179,  155  S.  W.  106),  upholding  ordinance  making 
it  unlawful  to  conduct  livery-stable  in  certain  defined  portions  of  city; 
International  Harvester  Co.  v.  Missoun,  234  U.  S.  214,  52  L.  R.  A. 
(N.  &)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding  Missouri  anti- 
trust laws  of  1899  and  1909,  prohibiting  combinations  of  vendors  of 
commodities  and  not  including  vendors  of  labor  and  services;  Barrett 
V.  Indiana,  229  U.  S.  29,  30,  57  L.  Ed.  1052,  1053,  33  Sup.  Ct.  692,  up- 
holding Indiana  statute  of.  1907  prescribing  width  of  entries  in  bitu- 
minous coal  mines  and  expressly  exempting  block  mines  from  its  opera- 
tion; Collins  V.  Texas,  223  U.  S.  298,  56  L.  Ed.  445,  32  Sup.  Ct.  286, 
upholding  Texas  statute  of  1907  requiring  persons  practicing  osteopa- 
thy to  obtain  license  from  board  of  medical  examiners:  Chicago  v. 
Sturges,  222  U.  S.  324,  Ann.  Gas.  1913B,  1349,  56  L.  Ed.  221,  32  Sup. 
Ct.  92,  upholding  Illinois  statute  of  1887  indemnifying  owners  of  prop- 
erty for  damages  occasioned  by  mobs  and  riots,  irrespective  of  power 
of  city  to  have  prevented  violence;  Watson  v.  Maryland,  218  U.  S. 
177,  179,  54  L.  Ed.  989,  990,  30  Sup.  Ct.  644,  upholding  medical  r^s- 
tration  law  of  Mar>'land  (art.  XLIII,  §  83,  Code  of  1904),  exempting 
persons  practicing  prior  to  certain  date,  and  not  appl3nug  to  gratuitous 
services  or  physicians  in  hospitals;  Brown-Forman  Co.  v.  Kentucky, 
217  U.  S.  573,  54  L.  Ed.  887,  30  Sup.  Ct.  578,  upholding  Kentucky  stat- 
ute of  1906  imposing  license  tax  on  persons  compounding,  rectifying, 
adulterating,  or  blending  distilled  spirits,  although  it  exempts  distillers 
and  rectifiers  of  straight  distilled  spirits;  Bmnswick-Balke-Collander 
Co.  V.  Evans,  228  Fed.  997,  upholding  section  2125  of  Lord's  Oregon 
Laws,  providing  for  punishment  of  persons  keeping  open  stores  on  Sun- 
day, but  exempting  keepers  of  drug-stores  and  other  specified  places; 
Boone  v.  State,  170  Ala.  63,  Ann.  Gag.  19120,  1065,  54  South.  Ill,  up- 
holding Code  1907,  §  6321,  imposing  fine  upon  municipal  officer  con- 
victed of  acting  as  attorney  for  public  utility  corporation  doing  busi- 
ness within  corporate  limits  of  city;  Taylor  v.  Moore,  99  Ark.  415,  138 
S.  W.  635,  upholding  section  5438  of  Kirby's  Digest,  authorizing  mu- 
nicipalities to  regulate  drumming  and  ordinance  of  Hot  Springs,  pro- 
hibiting drumming  of  new  arrivals  except  at  railroad  station  at  place 
designated  by  chief  of  police;  District  of  Columbia  v.  Kraft,  35  App. 
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D.  C.  268,  30  L.  R.  A.  (N.  S.)  967,  upholding  sections  1176  and  1177, 
Revised  Statutes  of  District  of  Columbia,  prohibiting  gift  enterprises 
within  District;  State  v.  Fairmont  Creamery  Co.,  153  Iowa,  714,  42 
L.  R.  A.  (N.  S.)  821,  133  N.  W.  900,  upholding  Code  Supplement  1907, 
§  5028b,  as  amended  by  Acts  33d  General  Assembly,  c.  222,  prohibit- 
ing discriminations  between  different  localities  by  purchasers  of  daiiy 
products,  poultry,  eggs  or  grain. 

Constitutional  questions  raised  by  the  enactment  of  Compulsory 
Workmen's  Compensation  Acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled '  after  the  British  Compensation 
Act  of  1906.     Note,  10  N.  0.  0.  A.  45. 

217  17.  &  91-114,  54  J*.  Ed.  678,  SO  Snp.  Ot  481,  IKTEBNATIONAI.  TEXT 
BOOK  OO.  ▼.  PIGO. 

Foreign  corporation  engaged  in  teaching  by  correspondence  and  having 
agent  in  State  is  doing  bnaineai  in  State. 

Approved  in  Michigan  Aluminum  Foundry  Co.  v.  Aluminum  Castings 
Co.,  190  Fed.  884,  holdipg  Pennsylvania  corporation  was  doing  business 
in  Michigan  in  such  sense  as  to  subject  it  to  suit  in  Federal  court  in 
that  State;  Wendell  v.  Holland  America  Line,  40  App.  D.  C.  7,  8, 
foreign  corporation  operating  steamships  between  Europe  and  New  York 
having  agent  in  District  of  Columbia  selling  tickets  at  regular  place  of 
business  is  doing  business  in  District  of  Columbia  within  meaning  of 
section  1537  of  District  Code,  and  service  upon  agent  in  action  for 
breach  of  contract  made  outside  of  district  is  sufficient. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  Ann.  Cas.  1912A,  556. 

Teaching  by  correqpondenco  and  making  of  contiacta  relating  to  traaa- 
poitatlon  of  information  is  interstate  commerce. 

Approved  in  Laurentide  Co.  v.  Durcy,  231  Fed.  230,  holding  Canadian 
company  was  engaged  in  business  in  United  States  and  subjeot  to  Rev- 
enue Act  of  1909  taxing  net  income  of  foreign  corporations  engaged  in 
business  in  United  States,  and  to  income  tax  law  of  1913,  taxing  income 
of  such  corporations  aeeruing  from  business  transacted  and  capital  in- 
vested in  United  States;  Pacific  Rys.  Adv.  Co.  v.  Conrad,  168  Cal.  94, 
141  Pac.  917,  license  tax  upon  advertising  in  railway  ears  operating 
wholly  within  city  in  State  is  not  void  as  burden  on  interstate  com-- 
merce  because  corporation  made  contracts  therefor  in  foreign  State; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  568,  Ann.  Cas. 
19160,  214,  106  N.  E.  314,  foreign  wireless  company  sending  and  receiv- 
ing messages  to  and  from  vessels  on  high  seas  and  foreign  countries 
from  station  within  State,  but  not  transmitting  local  messages  is  en- 
gaged solely  in  foreign  commerce,  and  is  not  subject  to  excise  tax  im- 
posed by  foreign  corporation  tax  law  of  1909 ;  Victor  Talking  Mach.  Co. 
V.  Lucker,  128  Minn,  173, 174,  150  N.  W.  791,  foreign  corporation  selling 
{foods  on  orders  received  by  mail  from  traveling  salesmen  is  engaged  in 
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interstate  commerce  and  is  not  subject  to  Qen.  Stats.  1913,  §§  6206- 
6208,  relating  to  foreign  corporations  doing  business  within  State; 
Security  State  Bank  v.  Simmons,  251  Mo.  11,  157  S.  W.  5SS,  contract 
with  foreign  corporation  for  soliciting  orders  for  books  to  be  imported 
into  State  and  delivered  by  agents  of  company  direct  to  subscribers  is 
interstate  commerce;  Kibby  v.  Cubic,  Heimann  &  Co.,  41  Okl.  121,  137 
Pac.  354,  foreig^n  corporation  selling  goods  by  samples  on  orders  of 
traveling  salesmen  is  engaged  in  interstate  commerce  and  is  not  barred 
by  sections  1338  and  1341,  Revised  Laws  of  1910,  from  maintaining 
action  on  contract  of  employment  of  resident  as  salesman;  Bertin 
&  Lepori  v.  Mattison,  69  Or.  475,  139  Pac.  331,  foreign  corporation 
soliciting  orders  for  goods  through  agents  and  filling  orders  at  home 
ofSce  is  engaged  in  interstate  commerce  and  is  not  subject  to  L.  0.  L., 
title  44,  and  Laws  1913,  p.  772;  Peterson  v.  Hoftiezer,  35  S.  D.  104, 
150  N.  W.  935,  foreign  corporation  giving  veterinary  advice  and  pre- 
scriptions to  subscribei's  in  State  and  giving  subscribers  benefit  of  its 
purchasing  and^  selling  department  is  engaged  in  interstate  commerce 
and  not  subject' to  Civil  Code,  §§  883,  885. 

Distinguished  in  Nemst  Lamp  Co.  v.  Conrad,  165  Mich.  609, 131  N.  W. 
122,  contract  of  foreign  corporation  engaged  in  manufacturing  electric 
lamps,  having  sales  office  in  State  and  agency  for  repairing  and  re- 
placing goods  sold,  was  not  interstate  commerce. 

Carrying  on  correspondence  school  as  interstate  commerce.    Note, 
18  Ann.  Oas.  1109. 

Business  of  collection  or  commercial  agency  as  interstate  commerce. 
Note,  47  L.  R.  A.  (N.  S.)  648,  649. 

State  statute  requiring  license  as  condition  of  rlflfht  of  foreign  corpora- 
tion to  traoaact  interstate  ImaineBs  in  State  is  toIA. 

Approved  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  202,  59  L.  Ed.  197, 
35  Sup.  Ct.  57,  South  Dakota  statute,  sections  883-885,  Revised  Codes 
of  1903,  requiring  foreign  corporations  before  suing  in  State  courts  on 
claims  in  interstate  commerce  to  file  certificate  of  incorporation,  to  pay 
recording  fees,  and  to  appoint  resident  agent  upon  whom  process  may  be 
served,  is  void ;  Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S. 
342,  52  L.  B.  A.  (N.  8.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  ordinance 
requiring  license  fee  for  operation  of  ferries  to  Canadian  shore  is  void 
as  to  owner  of  ferryboat  plying  from  Canadian  shore,  as  burden  on 
foreign  commerce;  Barrett  v.  New  York,  232  U.  S.  31,  58  L.  Ed.  490, 
34  Sup.  Ct.  203,  ordinance  requiring  expressmen  to  be  licensed  and 
providing  that  only  citizens  or  those  having  declared  intention  to  become 
citizens  may  be  licensed  is  void  as  imposing  burden  on  interstate 
commerce;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  333,  L.  B.  A. 
1915r,  1187,  58  L.  Ed.  626,  34  Sup.  Ct  333,  Oklahoma  statute  of  1908 
forbidding  foreign  corporations  asserting  citizenship  other  than  that  of 
State  and  providing  for  revocation  of  charter  of  corporation  filing  peti- 
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tioD  for  removal  of  cause  from  State  to  Federal  court,  is  void ;  Simpson 
•V.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.) 
1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  in  absence  of  congressional  action. 
State  may  r^^late  intrastate  rates  of  interstate  carrier,  although  re- 
lations between  interstate  and  intrastate  rates  are  thereby  disturbed; 
Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  213,  216,  57  L.  Ed.  191,  192,  33 
Sup.  Ct.  41,  Elansas  statute  of  1905  requiring  certain  classes  of  foreign 
corporations  to  file  statements  is  void  as  to  foreign  corporations  en- 
gaged in  interstate  commerce;  Geiger-Jones  Co.  v.  Turner,  230  Fedv 
242,  holding  Ohio  blue  sky  law  of  1913  void  as  burden  on  interstate 
commerce;  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission,  229 
Fed.  254,  Mississippi  statute  of  1912  prohibiting,  under  penalty  and 
without  exception,  operation  of  railroad  in  State  without  paying  privi- 
lege tax  and  obtaining  license,  is  void  as  burden  on  interstate  com- 
merce; Bracey  v.  Darst,  218  Fed.  495,  Act  of  West  Virginia  **blue  sky 
law"  of  1913,  is  void;  William  R.  Compton  Co.  v.  Allen,  216  Fed.  649, 
holding  Act  of  35th  General  Assembly  of  Iowa  of  1913,  known  as  ''blue 
sky  law,"  void  as  burden  on  interstate  commerce;  Alabama  etc.  Transp. 
Co.  V.  Doyle,  210  Fed.  187,  Public  Acts  of  Michigan,  1913,  providing 
for  regulation  of  foreign  and  domestic  investment  companies,  their 
agents,  and  other  persons  selling  securities  in  Michigan  is  void  as  in- 
terference with  interstate  commerce;  Vulcan  Steam  Shovel  Co.  v.  Flan- 
ders, 205  Fed.  104,  contract  of  lease  by  foreign  corporation  of  steam 
shovel  and  subsequent  sale  on  forfeiture  of  lease  was  interstate  com- 
merce and  valid  without  corporation's  compliance  with  terms  of  Act 
No.  310,  of  Public  Acts  of  Michigan  of  1907;  Star-Chronicle  Pub.  Co. 
v.  United  Press  Assns.,  204  Fed.  222,  122  C.  C.  A.  489,  contract  be- 
tween press  association  incorporated  in  New  York  and  newspaper  in 
St.  Louis  to  furnish  news  over  leased  wires  from  Chicago  office  of 
association  related  to  interstate  business  and  was  not  within  Mo. 
Rev.  Stats.,  1909,  §§  3039,  3040,  providing  that  no  action  shall  be  main- 
tained by  corporation  not  complying  with  State  law;  International 
Harvester  Co.  v,  Oliver,  192  Fed.  65,  in  action  on  contract  to  recover  pur- 
chase price  of  machinery,  defense  of  Kentucky  Statutes,  §  3918,  pro- 
viding that  purchaser  from  person  or  corporation  violating  Kentucky 
anti-trust  statute  is  not  liable  for  price  does  not  apply  to  interstate 
contract ;  H.  K.  Mulf ord  Co.  v.  Curry,  163  Cal.  286, 125  Pac.  240,  section 
409,  Civil  Code,  and  subdivision  4  of  section  416,  Political  Code,  are 
void  in  so  far  as  they  attempt  to  impose  on  foreign  corporations  license 
tax  graduated  according  to  capital  stock  invested  within  State  or  else- 
where; Circular  Advertising  Co.  v.  American  Mercantile  Co.,  66  Fla. 
105,  63  South.  6^  contract  of  foreign  corporation  engaged  solely  in 
interstate  commerce  is  not  subject  to  provisions  of  chapter  5717,  acts 
of  1907,  making  void  contracts  of  foreign  corporations  failing  to  com- 
ply with  such  act;  Lehigh  Portland  Cement  Co.  v.  McLean,  245  111.  332, 
137  Am.  St.  Rep.  322,  92  N.  E.  250,  foreign  corporation  manufacturing 
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cement  in  State  of  domicile  and  selling  it  in  State  through  agents  may 
sue  for  price  of  cement  sold  and  delivered,  although  it  has  not  complied 
with  Hurd's  Rev.  Stats.  1909,  c.  32,  §  67g;  Citizens'  Trust  &  Guaranty 
Co.  V.  Hays,  167  Ky.  568,  180  S.  W.  815,  loan  procured  through  broker 
from  Indiana  bank  was  Indiana  contract  and  bank  was  not  doing 
business  in  Kentucky  within  Kentucky  Statutes,  §  571;  In  re  Opinion 
of  the  Justices,  211  Mass.  608,  Ann.  Oas.  1913B,  815,  98  N.  E.  336,  House 
Bill  No.  833  requiring  goods  made  by  convict  labor  in  State,  or  in  other 
States,  and  introduced  into  State,  to  be  marked  ^'convict-made,"  and 
prohibiting  sale  of  goods  convict-made  and  not  so  marked,  if  enacted, 
will  be  void;  W.  J.  Armstrong  Co.  v.  New  York  Cent.  etc.  R.  Co.,  129 
Minn.  109,  Ann.  Cas.  1916E,  335,  151  N.  W.  918,  foreign  corporation 
having  agents  in  State  to  procure  business  may  be  required  to  answer 

• 

for  breach  of  contract  arising  out  of  such  business  and  agent  procur- 
ing business  may  be  declared  representative  of  corporation  for  pur- 
pose of  bringing  it  into  court ;  Schmidt  v.  Supreme  Court,  United  Order 
of  Foresters,  259  Mo.  498,  168  S.  W.  628,  appellants  could  not  on  sec- 
ond appeal  invoke  jurisdiction  of  State  Supreme  Court  by  raising 
question  of  validity  of  statutes  upheld  by  highest  courts  of  State  and 
nation,  where  they  invited  decision  based  on  validity  of  statutes  on 
former  appeal;  British- American  Portland  Cement  Co.  v.  Citizens'  Gas 
Co.,  265  Mo.  16,  20,  28,  Ann.  Oas.  19160,  151,  164  S.  W.  473,  474,  477, 
provision  of  sections  3037-3041,  Rev.  Stats.  1909,  denying  foreign  cor- 
poration right  to  sue  in  State  courts  without  license  to  do  business  in 
State,  is  void ;  State  v.  Grimm,  239  Mo.  182,  143  S.  W.  498,  under  Rev. 
Stats.  1909,  §§  1736,  1737,  courts  of  Missouri  must  take  jurisdiction 
of  action  by  nonresident  beneficiary  on  accident  policy  issued  by  for- 
eign corporation  doing  business  in  this  State  and  sister  State,  to  non- 
resident of  sister  State;  International  Text  Book  Co.  v.  Gillespie,  229 
Mo.  408,  129  S.  W.  926,  provision  of  Rev.  Stats.  1899,  §  1025 ;  requiring 
foreign  corporation  engaged  solely  in  interstate  commerce  in  Missouri, 
to  file  statement  with  Secretary  of  State  and  to  pay  license  tax  on 
property  and  business  within  State  is  void ;  Mergenthaler  Linotype  Co. 
V.  Hays,  182  Mo.  App.  127,  168  S.  W.  243,  lease  of  linotype  machine 
negotiated  by  traveling  salesman  and  executed  by  home  office  of  foreign 
corporation  is  interstate  commerce  and  not  subject  to  Mo.  Rev.  Stats. 
1909,  §§  3037-3041,  requiring  foreign  corporations  to  file  copy  of  char- 
ter and  obtain  license;  J.  R.  Watkins  Medical  Co.  v.  Halloway,  182  Mo. 
App.  149,  151,  168  S.  W.  292,  293,  contract  of  foreign  corporation  for 
sale  to  resident  of  medicines  to  be  delivered  without  State  is  interstate 
commerce  and  not  governed  by  Missouri  anti-trust  laws,  and  corpora- 
tion's light  to  sue  cannot  be  defeated  because  it  has.  not  procured 
license  as  required  by  Rev.  Stats.  1909,  §  3040 ;  Com  Products  Mfg.  Co. 
v.  Western  Candy  etc.  Supply  Co.,  156  Mo.  App.  116,  135  S.  W.  987, 
foreign  corporation  contracting  with  resident  to  ship  goods  f.  o.  b.  at 
point  without  Missouri  is  engaged  in  interstate  commerce  and  is  not 
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precluded  from  suing  in  Missoori  on  eontraet  of  sale  because  of  failure 
to  comply  with  Rev.  Stats.  1899,  §§  1024-1026;  Chuse  Engine  etc.  Co. 
V.  Yromania  Apartment  Co.,  154  Mo.  App.  153, 154,  133  S.  W.  627,  628, 
contract  of  foreign  corporation  for  sale  of  machinery  to  be  delivered 
f.  o.  b.  at  home  office,  is  interstate  commerce,  and  Rev.  Stats.  1909, 
§§  3037,  3039,  3040,  requiring  license^to  do  business  in  State,  does  not 
prohibit  corporation  not  complying  therewith  from  maintaining  action  on 
contract;  State  ex  rel.  General  Electric  Co.  v.  Alderson,  49  Mout.  32,  140 
Pac.  83,  construing  Rev.  Codes,  §  165,  imposing  fees  for  filing  cer- 
tificate of  incorporation  of  foreign  corporation  as  applying  only  to 
those  conducting  intrastate  business  and  upholding  it  as  so  construed; 
Chicago  etc.  Ry.  Co.  v.  Swindlehurst,  47  Mont.  125,  126,  130  Pac.  967, 
Rev.  Code,  §  165,  relating  to  filing  of  articles  of  incorporation,  is  void 
as  applied  to  foreign  corporations  engaged  in  interstate  commerce; 
Hovey  V.  De  Long  Hook  &  Eye  Co.,  211  N.  Y.  429, 105  N.  E.  669,  foreign 
corporation  maintaining  office  in  State  for  accommodation  of  traveling 
salesmen  did  not  have  office  for  transaction  of  business  within  section 
33  of  stock  Corporation  Law,  requiring  it  to  keep  stock-book;  Chicago 
Crayon  Co.  v.  Rogers,  30  Okl.  308,  316,  119  Pac.  634,  637,  failure  o£ 
foreign  corporation,  taking  orders  through  agents  for  enlarging  pictures, 
to  designate  resident  agent  upon  whom  service  might  be  had,  did  not 
render  bond  executed  by  delivering  agent  void;  Interstate  Amusement 
Co.  V.  Albert,  128  Tenn.  432, 161  S.  W.  492,  foreign  corporation  booking 
actors  to  play  in  State  was  doing  business  in  State,  and  not  having 
complied  with  Acts  of  1877, 1891  and  1895,  cannot  sue  on  account  based 
on  contract  for  furnishing  theatrical  troupe;  Livingstone  Mfg.  Co. 
v.  Rizzi  Bros.,  86  Vt.  424,  85  Ati.  914,  sale  of  article  to  be  shipped  from 
another  State  is  interstate  commerce  and  not  within  P.  S.,  §  776,  pro- 
hibiting foreign  corporation  from  maintaining  action  without  having 
proved  compliance  with  P.  S.,  §  774;  United  Shoe  Machinery  Co. 
V.  Ramlose,  231  Mo.  539,  132  S.  W.  1141,  arguendo. 

Distinguished  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S. 
588,  58  L.  Ed.  1483,  34  Sup.  Ct.  944,  fact  that  business  of  foreign  cor- 
poration within  State  is  entirely  interstate  does  not  render  corporation 
immune  from  process  of  State  courts;  United  States  Fidelity  etc.  Co. 
V.  Kentucky,  231  U.  S.  397,  398,  58  L.  Ed.  284,  34  Sup.  Ct.  122  (affirm- 
ing 139  Ky.  34,  37,  41,  Ann.  Oas.  1912B,  333,  47  L.  B.  A.  (N.  8.)  648, 
129  S.  W.  317,  318,  319),  upholding  Kentucky  statute  of  1909  imposing 
license  tax  on  persons  or  corporations  having  representatives  in  State 
engaged  in  inquiring  into  and  reporting  upon  credit  of  persons  engaged 
in  business  in  State,  as  applied  to  nonresident  publishing  list  of  guar- 
anteed attorneys;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  510,  511,  58  Li  Ed.  838,  34  Sup.  Ct.  167,  upholding  Montana  stat- 
ute (section  4073,  Revised  Codes  of  1907)  imposing  tax  on  insurance 
eorx>o^a,tions  doing  business  in  State  measured  by  excess  of  premiums 
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received  over  losses  and  expenses  incurred  within  State;  Albert  Pick 
&  Co.  V.  Jordan,  169  CaL  11,  Ann.  Oas.  19160,  12S7,  145  Pac.  510,  tax 
imposed  by  Political  Code,  §  409,  for  filing  articles  of  incorporation  of 
foreign  corporation  selling  in  State  merchandise  manufactured  in  an- 
other State  is  not  interference  with  interstate  commerce;  International 
Text-Book  Co.  v.  District  of  Columbia,  35  App.  D.  C.  310,  upholding  regu- 
lation authorized  by  act  of  Congress  of  1902  requiring  bill-posters  to  pay 
annual  license  fee  of  twenty  dollars,  as  applied  to  foreign  corporation  en- 
gaged in  interstate  commerce;  International  Harvester  Co.  v.  Common- 
wealth, 147  Ky.  666,  668,  145  S.  W.  397,  398,  in  prosecution  against  for- 
eign trading  corporation  for  violating  anti-trust  law,  agent  with  limited 
powers  but  having  general  chaise  of  business  within  State  is  pei-son 
upon  whom  service  is  authorized  by  Code  of  Criminal  Practice,  §  147; 
Ferrand  Co.  v.  Walker,  169  Mo.  App.  606,  155  S.  W.  69,  contract  of 
foreign  corporation  appointing  agent  in  State  for  sale  of  goods  with- 
out having  first  procured  license  to  do  business  in  State  as  required 
by  Rev.  Stats.  1909,  §§  3039,  3040,  is  void  and  action  thereon  cannot  be 
maintained  in  State  courts;  dissenting  opinion  in  British-American 
Portland  Cement  Co.  v.  Citizens'  Gas.  Co.,  265  Mo.  35,  37,  Ann.  Gas. 
19150,  151,  164  S.  W.  479,  480,  majority  holding  provision  of  sections 
3037-3041,  Revised  Statutes  of  1909,  denying  foreig^n  corporation  not 
having  license  to  do  business  in  State,  right  to  sue  in  State  courts. 

Imposition  of  license  tax  or  fee  on  foreign   corporation.    Note. 
Ann.  Oas.  1913G,  813. 

Effect  upon  contracts  of  foreign  corporation  of  its  noncompliance 
with  domestic  statutes.    Note,  Ann.  Oas.  1914A,  706. 

nnconstitutional  provision  of  Kansas  statute  of  1901  requiring  foreign 
corporation  to  file  financial  statement  as  condition  of  doing  interstate 
business  in  State,  inseparable  from  other  provisions,  renders  whole  statute 
void. 

Approved  in  Ghema  v.  State,  16  Ariz.  359,  Ann.  Oas.  1916D,  94,  146 
Pac.  500,  person  charged  with  selling  liquor  in  violation  of  prohibition 
amendment  to  Constitution  may  not  question  validity  of  provision 
pi-ohibiting  introduction  of  liquor  into  State  unless  that  provision^  if 
invalid,  renders  whole  amendment  invalid;  Greene  v.  Cook,  219  Mass. 
127,  106  N.  E.  576,  holding  city  ordinance  requiring  license  for  hawk- 
ing and  peddling  ice  void. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann,  Oas.  1916D,  39. 

Miscellaneous.  Cited  in  International  Text-Book  Co.  v.  Peterson,  218 
U.  S.  664,  54  Ii.  Ed.  1201,  31  Sup.  Ct.  225,  and  Wilson-Moliue  Buggy 
Co.  V.  Hawkins,  223  U.  S.  713,  56  L.  Ed.  626,  32  Sup.  Ct.  520,  both 
reversing  judgment  on  authority  of  principal  case. 
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217  V,  a.  114-127,  64  L.  Ed.  688,  30  Sup.  OL  496,  SOUTHWESTEBN  OIL 
OO.   ▼.   TEXAS. 

Objectioiis  thAt  Beverlty  of  penalties  renders  statute  taxing  wholesale 
dealers  in  oU  void  as  denial  of  equal  protection  of  law  is  not  open  in  civil 
snit  to  recover  taxes  so  imposed. 

Approved  in  Grenada  Lumber  Co.  v.  Mississippi,  217  U.  S.  443,  54 
L.  Ed.  831,  30  Sup.  Ct.  535,  upholding  anti-trust  statute  of  Mississippi, 
section  5002,  Code,  in  suit  in  equity  and  not  to  enforce  penalties,  with- 
out determining  whether  penalties  are  excessive,  where  penalty  pro- 
visions are  separable. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  31, 
32: 

Statute  of  Texas  of  1905  imposing  occupation  tax  on  dealers  in  coal 
and  mineral  oils  is  not  void  as  denial  of  equal  protection  of  law  because 
similar  tax  Is  not  imposed  on  wholesale  dealers  in  other  articles. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  366,  60  L.  Ed. 
690,  36  Sup.  Ct.  378,  upholding  Florida  statute  of  1913  imposing  special 
license  taxes  on  merchants  using  profit-sliaring  coupons  and  trading- 
stamps;  Singer  Sewing  Mach.  Co.  v.  Briekell,  233  U.  S.  315,  58  L.  Ed. 
979,  34  Sup.  Ct.  493,  upholding  Alabama  license  tax  on  sewing-machines 
as  to  agencies  of  foreign  corporations  carrying  on  intrastate  business 
and  holding  it  inapplicable  as  to  agencies  carrying  on  interstate  busi- 
ness; Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  cases),  232  U.  S. 
591,  58  L  Ed.  745,  34  Sup.  Ct.  372  (affirming  203  Fed.  548),  upholding 
Ohio  statute  of  1911  imposing  excise  tax  of  four  per  cent  on  gross 
intrastate  earnings  of  railroads  and  taxing  other  public  utilities  at 
lower  rates;  Louisville  etc.  R.  R.  Co.  v.  Melton,  218  U.  S.  56,  54  L.  Ed. 
929,  30  Sup.  Ct.  676,  upholding  Indiana  Employers'  Liability  Statute  of 
1893  subjecting  railroad  employees  to  special  rule  as  to  doctrine  of 
fellow-servant;  Brown-Forman  Co.  v.  Kentucky,  217 -U.  S.  573,  574, 
54  L.  Ed.  887,  30  Sup.  Ct.  578,  upholding  Kentucky  act  of  1906  impos- 
ing license  tax  on  persons  compounding,  rectifying,  adulterating  or 
blending  distilled  spirits,  but  not  taxing  distillers  of  whisky;  Singer 
Sewing  Mach.  Co.  v.  Briekell,  199  Fed.  657,  658,  ui^olding  Alabama 
statute  of  1911  imposing  tax  upon  sales  of  sewing-machines  by  itiner- 
ant dealers,  while  exempting  sales  at  regularly  established  places  of 
business;  The  Michigan  Telephone  Tax  Cases,  185  Fed.  638,  upholding 
Michigan  acts  of  1909  taxing  telephone  and  telegraph  companies  on  ad 
valorem  basis  and  exempting  companies  wliose  gross  receipts  within 
State  for  fiscal  year  did  not  exceed  five  hundred  dollai-s;  State  v.  Fair- 
mont Creamery  Co.,  153  Iowa,  713,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W. 
900,  upholding  Code  Supplement  of  1907,  §  5028b,  as  amended  by  Acts 
of  33d  General  Assembly,  c.  222,  prohibiting  buyers  of  specified  pro- 
ducts from  discriminating  between  different  localities  for  purpose  of 
destroying  competitor;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth, 
212  Mass.  46,  Ann.  Oas.  1913G,  805,  98  N.  E.  1061,  upliolding  statute 
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of  1909  reqairing  foreign  corporation  to  pay  annual  excise  tax  of  one- 
fiftieth  of  one  per  cent  of  par  value  of  capital  stock,  tax  not  to  exceed 
two  thousand  dollars;  In  re  Opinion  of  the  Justices,  211  Mass.  623,  99 
N.  E.  295,  House  Bill,  No.  2247,  prohibiting  person  engaged  in  general 
business  from  entering  into  combination  to  destroy  competitor  is  within 
police  x)ower  of  State;  Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich. 
86,  138  N.  W.  359,  upholding  Public  Acts  of  1909  withdrawing  from 
common  carrier  defenses  of  fellow-servant,  assumed  risk,  and  contribu- 
tory negligence  in  actions  for  injuries  to  employees;  City  of  St.  Louis 
V.  United  Rys.  Co.,  263  Mo.  445,  457,  174  S.  W.  90,  95,  upholding  or- 
dinance imposing  on  street  railroads  license  fee  for  each  car  used  in 
transporting  passengers  to  amount  of  one  mill  for  each  pay  passenger; 
State  V.  Standard  Oil  Co.,  61  Or.  449,  AniL  Caa.  1914B,  179,  123  Pac. 
44,  upholding  statute  of  1907  imposing  tax  on  gross  earnings  of  oil 
companies  doing  business  in  State,  as  section  4  does  not  exempt  resi- 
dents of  State  and  there  is  no  discrimination  between  residents  and 
nonresidents;  Commonwealth  v.  Pflaum,  236  Pa.  302,  Ann.  Caa.  1918E, 
1287,  84  Atl.  845,  act  of  1909  prohibiting  use  of  sulphur  dioxide  in  con- 
fectionery is  not  void  because  retail  dealers  selling  under  guaranty 
from  manufacturer  or  wholesale  dealer  are  exempt  from  prosecution. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  British  compensation  act 
of  1906.    Note,  10  N.  C.  0.  A.  19. 

217  U.  8.  127-136,  54  la.  Ed.  685,  90  Sup.  Ot.  488,  XTNITT  BANKINa  ft 
SAVIKa  OO.  T.  BETTMAK. 

Not  cited. 

217  U.  a  136-150,  54   L.  Ed.  608,  30  Snp.  Ct.  476^  ST.  LOUIS    SOUTH- 
WESTERN BY.  CO.  Y.  ARKANSAS. 

State  statute  requiring  railroad  to  distribute  cars  for  shipment  in 
manner  to  compel  it  to  pay  heavy  penalties  in  connection  with  Interstate 
business  imposes  burden  on  interstate  commerce. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  402,  Ann.  Gas.  1916A, 
18,  48  L.  B.  A.  iN.  S.)  1151,  57  K  Ed.  1542,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action  State  may  regulate  intrastate  rates  of  interstate 
carrier,  although  relations  between  intei*state  and  intrastate  rates  are 
thereby  disturbed;  Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  467, 
468,  57  L.  Ed.  599,  33  Sup.  Ct.  263,  dismissing  suit  by  railroad  to  enjoin 
actions  to  recover  penalties  for  violation  of  Arkansas  statute  of  1907 
requiring  railroad  to  furnish  cars  promptly  to  shippers  and  without  dis- 
crimination, where  suit  is  brought  to  test  validity  of  statute  under  com- 
merce clause  of  Federal  Constitution  and  no  interference  with  interstate 
commerce  is  shown. 


69  NOTES  ON  U.  S.  REPORTS.      217  U.  S.  150-179 

Distingnislied  in  lUinoifl  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal  Co., 
238  U.  S.  279,  69  L.  Ed.  1808,  35  Sup.  Ct.  760,  Illinois  statute  of  1913 
requiring  railroad  to  furnish  ears  within  reasonable  time  after  demand 
is  not  void  as  interference  with  interstate  commerce;  Michigan  Central 
R.  R.  Co.  V.  Michigan  R.  R.  Commission,  236  U.  S.  635,  59  L.  Ed.  768, 
35  Sup.  Ct.  422,  order  of  State  railroad  commission  requiring  two  rail- 
roads to  make  physical  connection  for  transfer  of  intrastate  business 
is  not  void  as  interference  with  interstate  commerce;  Southern  Ry.  Co. 
V.  Atlanta  Sand  etc.  Co.,  135  Qa.  45,  68  S.  £.  812,  upholding  Storage 
Rule,  No.  9,  of  Georgia  Railroad  Commission,  adopted  under  authority 
of  act  of  1905 ;  Chandler  v.  Illinois  Cent.  R.  Co.,  257  111.  83,  100  N.  E. 
152,  section  22  of  Statute  of  1911,  requiring  railroad  to  furnish  cars 
within  reasonable  time,  does  not  burden  interstate  commerce  and  is  not 
void. 

217  U.  8. 160-157,  54  L.  Ed.  705^  80  Sop.  Ot.  474,  TODD  v.  BOMEU. 

Not  cited. 

217  U.  S.  157-179,  64  L.  Ed.  708,  30  Sup.  Ot  468,  DAVIS  T.  OLEVEIAND, 
O.  C.  ft  ST.  L.  B.  B.  CO. 

Fact  that  writ  of  error  was  sued  out  from  Circuit  Court  of  Appeals 
to  Circuit  Court  and  dismissed  is  not  bar  to  Jurisdiction  of  Supreme  Court 
to  review  Judgment  of  Circuit  Court  on  question  of  its  Jurisdiction  as 
Federal  court 

Approved  in  Exchange  Mut.  Life  Ins.  Co.  v.  Wai*saw-Wilkinson  Co., 
185  Fed.  488,  107  C.  C.  A.  587,  where  judgment  was  reversed  and  pro- 
cedendo was  awarded,  case  should  have  been  remitted  to  court  below 
for  further  proceedings  consistent  with  decision  rendered. 

Nonresident  defendant  not  personally  served  may  appear  specially  in 
Federal  Circuit  Court  to  contest  control  of  court  over  property  attached. 

Approved  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  39,  67  L.  Ed. 
1056,  33  Sup*  Ct.  694,  special  appearance  in  Federal  court  to  object 
to  jurisdictibn  does  not  give  court  jurisdiction  to  issue  attachment; 
McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  292,  67  L.  Ed.  841,  33  Sup. 
Ct.  465,  in  action  for  breach  of  warranty  in  sale  of  goods  against 
copartnership,  nonservice  of  copartnership  (as  distinguished  from  in- 
dividual partners)  was  not  waived  by  presentation  of  removal  peti- 
tion, and  remanding  order  den3dng  jurisdiction  was  not  based  on 
such  nonservice;  Lowe  v.  Swinehart  Tire  etc.  Co.,  211  Fed.  167,  for- 
eign corporation  appearing  specially  and  procuring  vacation  of  attach- 
ment on  ground  that  attachment  papers  did  not  state  cause  of  action 
is  not  precluded  from  moving  to  dismiss  action  for  want  of  jurisdic- 
tion; dissenting  opinion  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co., 
183  Fed.  948,  106  C.  C.  A.  269,  majority  holding  judgment  of  Circuit 
Court  dismissing  action  for  want  of  jurisdiction  of  subject  matter  after 
special  verdict  is  rendered  in  trial  on  merits  and  pending  motion  lor 
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judgment  on  verdict)  is  reviewable  on  writ  of  error  by  Circuit  Court 
of  Appeals. 

Distinguished  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272, 
59  L.  Ed.  224,  35  Sup.  Ct.  37,  State  court  ruling  that  defendant,  by 
permitting  judgment  in  his  favor  to  be  reviewed  on  merits  at  instance 
of  plaintiff  without  cross-appeal  to  object  to  ruling  overruling  motion 
to  quash  return  of  summons,  waived  objection  to  jurisdiction  of  person, 
does  not  violate  due  process  clause;  Smith  v.  Reed,  210.Fed.  972,  jurisdic- 
tion cannot  be  acquired  by  Federal  court  of  nonresident  defendant  by 
attachment  of  his  property  within  district  and  publication  of  summons  in 
accordance  with  State  law;  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co., 
183  Fed.  941,  106  C.  C.  A.  269,  judgment  of  Ciixsuit  Court  dismissing 
action  for  want  of  jurisdiction  of  subject  matter  after  trial  on  merits  and 
pending  motion  for  judgment  on  verdict  is  reviewable  on  writ  of  error  by 
Circuit  Court  of  Appeals. 

Can  of  f  or«ii:n  railway  coming  into  State  in  intexstate  tnuMportation 
throngh  agency  of  other  caniers  an  mbject  to  attadmiont  mider  State 
lawi. 

Approved  in  International  Harvester  Co.  ▼.  Kentucky,  234  U.  S.  588, 
58  L.  Ed.  1483,  34  Sup.  Ct.  944,  fact  that  corporation  is  engaged  solely 
in  interstate  commerce  does  not  render  it  immune  from  ordinary  process 
of  State  courts;  Simpson  v.  Shepard,  230  U.  S.  410,  Ann.  Oaa.  1916A, 
18,  48  L.  B.  A.  (N.  S.)  1151,  57  h.  Ed.  1546,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action.  State  may  regulate  intrastate  rates  of  inter- 
state carrier,  although  relations  between  interstate  and  intrastate  rates 
are  thereby  disturbed;  Martin  v.  West,  222  U.  S.  198,  36  L.  R.  A.  (N.  S.) 
592,  56  L.  Ed.  163,  32  Sup.  Ct.  42,  upholding  sections  5953,  5954  of 
Washington  Code  creating  and  providing  for  enforcement  of  liens 
against  vessels  for  nonmaritime  torts,  as  applied  to  foreign  vessel  en- 
gaged in  interatate  commerce;  McKinnel  v.  Landon,  209  Fed.  308,  126 
C.  C.  A.  226,  foreign  corporation  engaged  in  interstate  and  local 
commerce  may  be  adjudged  g^lty  of  violating  State  anti-trust  laws 
order  to  pay  fine,  its  license  canceled  and  receiver  of  its  property 
appointed;  McKinney  v.  Kansas  Natural  Gas  Co.,  206  Fed.  779,  ap- 
pointment by  State  court  of  receiver  of  property  in  State  of  forcijarn 
corporation  engaged  in  interstate  commerce  is  not  interference  with 
right  to  transact  interstate  commerce;  Sumner  Lumber  Co.  v.  Deen, 
65  Fla.  153,  61  South.  243,  holding  attachment  proceedings  gave  court 
jurisdiction  of  property  and  defective  affidavit  could  be  amended; 
Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  33,  34,  100  N.  E. 
340,  341,  upholding  Indiana  Statutes  of  1908,  §  5280,  requiring  rail- 
road locomotives  and  cars  to  be  equipped  with  grab-irons  or  handholds 
in  the  sides  or  ends  thereof;  Rosenbush  v.  Bernheimer,  211  Mass.  150, 
154,  Ann.  Gas.  191SA,  1817,  97  N.  £.  986,  988,  upholding  statute  pro- 
viding for  attachment  by  trustee  process,  as  applied  to  attachment  of 
interstate  shipment  of  goods  in  hands  of  interstate  carrier;.  Starkey  v. 
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Cleveland  etc.  Ry.  Co.,  114  Minn.  33,  L.  R.  A.  1915F,  880,  130  N.  W. 
542,  upholding  gaiiiishment  of  debt  made  up  of  traffic  balances  arising 
out  of  interstate  coDGonerce;  Board  of  Health  v.  Schwarz  Bros.  Co.,  84 
N.  J.  L.  502,  87  Atl.  148,  upholding  provision  of  act  of  1910  for  licens- 
ing of  daughter-houses  where  meat  is  intended  only  for  export;  James 
V.  Lake  Shore  etc.  Ry.  Co.,  4  Tenn.  Civ.  313,  316,  fact  that  action  begun 
by  attachment  within  six  months  was  abated  on  plea  of  railroad  is  no 
answer  to  action  brought  six  years  afterward,  which  is  barred  by  limita- 
tion in  bill  of  lading  to  effect  that  action  for  injuiy  must  be  brought 
within  six  months. 

Distinguished  in  Pullman  v.  Linke,  203  Fed.  1019,  1020,  sleeping-car 
waiting  at  junction  with  its  passengers  to  be  picked  up  by  through  train 
was  instrumentality  of  interstate  commerce  and  not  subject  to  attach- 
ment under  State  writ;  Koontz  v.  Baltimore  etc.  R.  Co.,  220  Mass.  288, 
L.  R.  A.  1915D,  888,  107  N.  E.  974,  interstate  railroad  having  cars  of 
nonresident  railroad  in  actual  use  under  agreement  in  force  at  time 
of  service  of  process  should  not  be  subjected  to  expense  of  unloading 
and  redistributing  contents  of  cars  by  trustee  process. 

Attachment  or  garnishment  of  foreign  railroad  car.    Note,  K  R.  A. 
1915D,  888,  840,  841. 

Where  debt  garnishable.    Note,  L.  R.  A.  1915F,  881. 

217  U.  S.  180-189,  54  L.  Ed.  721,  30  Sup.  Ot.  470,  OHICAOO,  ST.  P.  M.  k 
O.  B.  S.  CO.  Y.  UNITED  STATES. 

Not  cited. 

217  U.  S.  180-195,  54  L.  Ed.  726,  SO  Sap.  Ot.  469,  BOSTON  OHAMBEB  OF 
COMMEBOE  v.  BOSTON. 

Federal  Supreme  Court  accepts  State  court's  construction  of  State 
statute  as  to  condemnation  of  land. 

Api)roved  in  De  Biasi  v.  Normandy  Water  Co.,  228  Fed.  240,  follow- 
ing New  Jersey  court's  construction  of  New  Jersey  Workmen's  Com- 
pensation Act  of  1911  and  Death  Act  of  1848,  and  holding  that  on 
death  of  employee  administrator  could  not  maintain  action  against  em- 
ployer under  Death  Act  where  nothing  had  been  done  to  prevent  appli- 
cation of  section  2  of  Workmen's  Compensation  Act,  nor  under  latter 
act  wheje  decedent's  only  dependents  were  nonresident  aliens. 

Where  land  condemned  Is  subject  to  servltades,  parties  In  Interest  are 
not  deprived  of  property  without  due  process  of  law  because  each  Is 
awarded  value  of  his  Interest  In  property. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  451,  452,  Ann.  Oas.  1916A, 
18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1568,  33  Sup.  Ct.  729,  property 
of  railroad  cannot  be  valued  for  basis  for  rate-making  at  price  above 
other  similar  property  solely  by  reason  of  fact  that  it  is  used  as  rail- 
road; United  States  v.  Chandlcr-Dunbar  Water  Power  Co.,  229  U.  S. 
76,  80,  57  L.  Ed.  1080,  1082,  33  Sup.  Ci.  667,  owner  of  separate  parcel 
of  land  is  not  entitled  to  additional  value  resulting  as  part  of  compre- 
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bensive  scheme  of  river  improTement,  requiring  taking  of  his  and  other 
property;  McGovem  v.  New  York,  229  U.  S.  372,  46  L.  R.  A.  (N.  8.) 
991,  57  L.  Ed.  1232,  33  Sup.  Ct.  876,  owner  of  property  eondemned  for 
water  supply  of  New  York  City  is  entitled  to  be  paid  only  for  what 
was  taken  £rom  him  as  title  stood,  and  not  for  hypothetical  possibility 
of  change  in  valae. 

217  U.  a  196-208,  54  K  Ed.  727,  30  Sufi  Ct.  461,  MISSOUSI  PACIFIC  BT. 
CO.    T.    NEBRASKA. 

Statute  of  Nebraska  requiring  railroad  to  put  in  switches  to  elevatois 
at  its  own  expense  npon  appUcatten  of  eleTator  ownecs  cannot  be  Jvstiiled 
as  ezerdse  of  police  power,  and  is  void  as  taking  piupeiiy  of  railroad  witb- 
oat  doe  process  of  law. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  238  U.  S.  347,  59 
L.  Ed.  1340,  35  Sup.  Ct.  753,  order  of  Minnesota  State  Railroad  Com- 
mission  requiring  railroad  to  install  weighing  scales  at  station  similar 
to  those  at  other  stations  to  eliminate  discrimination  without  giving 
railroad  opportunity  to  accomplish  same  result  by  discontinuing  use  of 
scales  established  at  other  stations,  is  void  as  arbitrary  and  unreason- 
able; Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  596,  AniL 
Cas.  1916A,  1,  59  L.  Ed.  742,  35  Sup.  Ct.  429,  statute  of  North  Dakota 
fixing  maximum  intrastate  rates  for  transportation  of  coal  in  carload 
lots,  requiring  carrier  to  transport  commodity  at  loss  or  for  merely 
nominal  compensation,  when  taking  into  account  entire  traffic  to  which 
rate  applies,  is  void;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  197, 
enjoining  enforcement  of  order  of  Wilmington  public  utility  board  re- 
quiring traction  companies  to  resume  sale  of  six  fares  for  twenty-five 
cents  or  pay  penalty  of  one  hundred  dollars  for  each  day  they  failed 
to  comply;  Washington  etc.  Ry.  Co.  v.  Magruder,  198  Fed.  231,  act  of 
Maryland  of  1910  requiring  railroad  to  run  two  trains  per  day  each 
way  under  penalty  of  not  less  than  fifty  dollars  for  each  day  it  refuses 
to  comply  is  void;  Edison  Electric  Light  etc.  Co.  v.  Blomquist,  185  Fed. 
617,  ordinance  of  St.  Paul  of  1910  requiring  electric  light  and  power 
companies,  telephone,  telegraph  and  street  railway  companies  to  remove 
or  displace  wires  at  their  own  expense  upon  request  of  licensed  house- 
mover  to  permit  removal  of  house  along  streets,  is  void;  Pacific  Tele- 
phone etc.  Co.  V.  Eshleman,  166  Cal  679,  Ann.  Oa&  19150,  822,  50 
L.  R.  A.  (N.  S.)  652,  137  Pac.  1134,  order  of  railroad  commission  re- 
quiring telephone  company  having  long  distance  and  local  lines  to  per- 
mit physical  connection  between  its  long-distance  lines  and  local  lines 
of  competing  company,  without  provision  for  compensation  is  void; 
Ex  parte  Goodricli,  160  Cal.  421,  Ann.  Gas.  1913A,  56,  117  Pac.  456, 
ordinance  of  Los  Angeles  No.  20,455,  requiring  electric  light  companies 
to  furnish  incandescent  lamps  free,  is  void;  Loup  Valley  Land  Co.  v. 
Union  Pac.  R.  Co.,  95  Neb.  333,  145  N.  W.  632,  statute  of  1881,  as 
amended  in  1913,  requiring  railroads  to  furnish  switch  or  side  tracks 
for  use  of  companies  or  individuals  upon  specified  terms  and  conditions, 
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does  not  deprive  railway  commission  of  jurisdiction  to  require  con- 
struction of  side-track  and  unloading  facilities  at  stockyards ;  St.  Louis 
etc.  R.  Co.  V.  Zalondek,  28  Okl.  748,  749,  754,  115  Pac.  868,  870,  St. 
Louis  etc.  R.  Co.  v.  State,  27  Okl.  427,  112  Pac.  1121,  and  St.  Louis 
etc.  R.  Co.  V.  State,  27  Okl.  425,  112  Pac.  980,  all  holding  order  of 
Corporation  Commission  requiring  railway  to  extend  switch  facilities 
to  elevator  is  void;  Northern  Pac.  Ry.  Co.  v.  Railroad  Commission, 
58  Wash.  365,  28  L.  R.  A.  (N.  S.)  1021,  108  Pac.  939,  order  of  railroad 
commission  requiring  railroad  to  construct  spur-track  to  private  mill  is 
void. 

Distinguished  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661, 
662,  664,  69  L.  Ed.  411,  412,  418,  35  Sup.  Ct.  214,  upholding  order  of 
Georgia  State  Railroad  Commission  requiring  railroad  to  desist  from 
demanding  freight  in  advance  on  merchandise  received  from  one  carrier 
while  accepting  merchandise  of  same  character  at  same  point  from  an- 
other carrier  without  prepayment;  Union  Lime  Co.  v.  Chicago  etc.  Ry. 
Co.,  233  U.  S.  222,  58  L.  Ed.  980,  34  Sup.  Ct.  522,  upholding  statute  of 
Wisconsin  providing  for  condemnation  of  right  jof  way  for  spur-tracks, 
as  applied  to  spur-track  ordered  hy  railroad  commission  to  be  con- 
structed by  railroad  from  its  main  line  to  two  lime  quarries;  State  v. 
Florida  etc.  Ry.  Co.,  69  Fla.  499,  68  South.  763,  carrier  rendering  addi- 
tional service  to  shipper  in  carrying  freight  to  point  on  industrial  side- 
track is  entitled  to  reasonable  compensation  for  such  service ;  State  v. 
Chicago  etc.  Ry.  Co.,  115  Minn.  54,  131  N.  W.  860,  upholding  order  of 
commission  requiring  railroad  to  construct  side-track  from  its  main  line 
to  stone  quarry;  State  ex  rel.  Chicago  etc.  Ry.  Co.  v.  Public  Service 
Commission,  77  Wash.  540,  541,  Ann.  Oa«.  1915D,  202,  137  Pac.  1061, 
upholding  order  of  public  service  commission,  under  Public  Service 
Commission  law  of  1911,  requiring  railroad  to  build  spur-track  to  cer- 
tain timber  lands  at  expense  of  owner  of  lands. 

Power  to  compel  railroad  to  build,  maintain  or  connect  with  side- 
track for  accommodation  of  shippers.  Note,  L.  B.  A.  1916E,  682, 
683. 

217  U.  8.  209-217,  54  L.  Ed.  732,  30  Sup.  Ot.  460,  SOXTTHEBN  KAII.WAT 
CO.  Y.  MILIfEB. 

Where  plaintiff  in  suit  for  persoiial  injniiea  Joins  foreign  coiporation 
and  resident  employee  la  good  faitli  and  State  court  holds  Joinder  la  not 
improper,  cause  Is  not  separable  and  cannot  be  removed  to  Federal  court. 

Approved  in  Parrott  v.  Tinley,  7  Ga.  App.  704,  67  S.  E.  1050,  follow- 
ing rule ;  Chicago  etc.  Ry.  Co.  v.  Dowell,  229  U.  S.  113,  57  L.  Ed.  1095, 
1096,  33  Sup.  Ct.  684,  holding  plaintiff  may  join  joint  tort-feasors  even 
though  liability  of  one  rests  on  common  law  and  that  of  other  is  statu- 
tory, where  State  court  so  decides;  Chicago  etc.  Ry.  Co.  v.  Schwyhart, 
227  U.  S.  193,  57  L.  Ed.  477,  33  Sup.  Ct.  250,  in  determining  question 
of  removal.  Federal  Su])reme  Court  will  not  go  behind  decision  of  Stato 
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court  as  to  joint  liability  for  negligence  of  nonresident  railroad  and 
resident  defendants  in  action  for  personal  injuries  to  employee;  Rich- 
ardson V.  Southern  Idaho  Water  Power  Co.,  209  Fed.  953,  holding  power 
company  and  construction  company  were  properly  joined  in  action  for 
death  of  employee  of  latter  company  and  remanding  cause  removed  to 
Federal  court  by  construction  company;  Veariel  v.  United  Engineering 
&  Foundry  Co.,  197  Fed.  878,  under  Ohio  law,  joinder  of  employer  and 
employee  in  action  for  negligence,  where  employer's  liability  arises 
solely  from  such  relationship  under  doctrine  of  respondeat  superior, 
is  improper,  and  cause  is  removable  by  nonresident  employer;  Clark  v. 
Chicago  etc.  Ry.  Co.,  194  Fed.  510,  holding  joinder  of  resident  foreman 
in  action  for  injuries  by  employee  in  railroad  roundhouse  was  not 
fraudulent,  so  as  to  justify  removal  by  nonresident  railroad ;  Armstrong 
V.  Kansas  City  Southern  Ry.  Co.,  192  Fed.  612,  action  against  railroad 
and  engineer  for  injuries  to  passenger  in  collision  resulting  from  en- 
gineer's negligence  does  not  show  separable  controversy  so  as  to  be  re- 
movable by  railroad;  Foster  v.  Coos  Bay  Gas  etc.  Co.,  185  Fed.  981, 
cause  is  not  removable  by  nonresident  where  action  in  tort  is  brought 
against  resident  and  nonresident,  jointly  or  concurrently  liable,  although 
suit  might  bave  been  brought  against  each  separately;  Louisville  etc. 
R.  Co.  V.  Roberts,  136  Ga.  271,  71  S.  E.  426,  denying  removal  petition 
in  action  for  personal  injuries  against  nonresident  railroad  and  resi- 
dent servants  where  declaration  states  prima  facie  case  of  joiiit  and 
concurrent  liability;  Dowell  v.  Chicago  etc.  Ry.  Co.,  83  Kan.  568,  112 
Pac.  138,  action  by  injured  employee  against  nonresident  railroad  and 
resident  engineer  does  not  show  separable  controversy  because  liability 
of  one  arises  under  statute  and  other  under  common  law;  Carter  Coal 
Co.  V.  Prichard's  Admr.,  166  Ky.  783,  179  S.  W.  1041,  under  Kentucky 
statute,  action  may  be  brought  against  employer  and  servants  whose 
negligence  caused  death  of  employee;  Whiteaker  v.  Chicago  etc.  R.  Co., 
252  Mo.  451,  160  S.  W.  1012,  denying  removal  petition  of  nonresident 
railroad  in  action  against  railroad  and  conductor  for  personal  injuries 
by  person  kicked  off  top  of  freight  train  moving  at  high  rate  of  speed ; 
Smith  V.  Harris  Granite  Quarries  Co.,  164  N.  C.  352,  80  S.  E.  393,  deny- 
ing removal  petition  in  action  for  death  against  nonresident  railroad 
and  two  resident  servants,  where  petition  does  not  state  facts  show- 
ing fraudulent  joinder;  Lloyd  v.  North  Carolina  R.  Co.,  162  N.  C.  493, 
78  S.  E.  492,  denying  petition  of  nonresident  railroad  to  remove  em- 
ployee's action  against  it  and  resident  railroad  whose  road  it  leased, 
where  it  is  not  made  to  appear  that  latter  was  fraudulently  joined; 
Rea  V.  Standard  Mirror  Co.,  158  N.  C.  27,  73  S.  E.  117,  affirming  order 
of  removal  in  action  for  personal  injuries  against  foreign  corporation 
and  resident  secretary,  where  facts  alleged  ai*e  sufficient  to  show  fraudu- 
lent joinder  of  resident  secretary. 
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voluntary  dismlBsal  of  action  removed  ftom  State  to  Federal  court 
does  not  prednde  subseqnent  anit  on  same  cauM  of  action  in  State  court. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Larwill,  83  Ohio  St.  124^  34 
L.  B.  A.  (N.  S.)  1195,  93  N.  E.  623,  following  rule. 

Explained  in  Palmer  v.  Delaware  etc.  R.  Co.,  222  Fed.  466,  denying 
motion  to  discontinue  action  for  personal  injuries  removed  to  Federal 
court  and  enjoining  plaintiff  from  proceeding  further  in  same  cause  in 
State  court. 

Dismissal  or  nonsuit  of  removed  cause  in  Federal  court  as  affecting 
subsequent  jurisdiction  of  State  court.  Note,  Ann.  Oas.  1913A, 
3S2. 

Right  after  removal  to  Federal  court  and  dismissal  without  preju- 
dice to  commence  new  action  in  State  court.  Note,  34  K  B.  A. 
(N.  S.)  1196. 

217  U.  S.  217-234,  64  Ii.  Ed.  736,  30  Sap.  Ot.  462,  IX)6  ANGEIiES  FAB^ 
MESS'  ft  M.  CO.  V.  LOS  ANGELES. 

Contention  that  confirmation  of  pueblo  claim  under  act  of  Cougreae 
bars  municipal  successor  from  setting  up  water  rights  not  claimed  in  peti- 
tion for  confirmation  is  too  clearly  unfounded  to  support  writ  of  error 
from  Federal  Sopreme  Court  to  State  court. 

Approved  in  Vilas  v.  City  of  Manila,  220  U.  S.  360,  56  L.  Ed.  497, 
31  Sup.  Ct.  416,  l^^l  entity  of  city  of  Manila  survived  both  its  mili- 
tary occupation  and  cession  to  United  States,  and  present  city  is  entitled 
to  property  rights  of  its  predecessor. 

Miscellaneous.  Cited  in  Anderson  v.  Inhabitants  of  the  City  of  Bor- 
dentown,  223  U.  S.  714,  56  L.  Ed.  626,  32  Sup.  Ct.  521,  dismissing  for 
want  of  jurisdiction. 

217  U  8.  234-247,  54   L.  Ed.  748,  80    Sup.    Ct.  447,  WYNNE  Y.  UNITED 
STATES. 

Murder  conmiltted  on  board  ship  lying  in  harbor  of  Honolulu  is  cog- 
nlzaJde  in  Bistiict  Court  of  United  States  for  that  t«rxitory  under  Revised 
Statutes^  section  5339,  as  committed  in  haven  or  arm  of  sea  within  admir- 
alty JurisdlctiOB. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  admiralty  has 
jurisdiction  of  libel  for  personal  injuries  to  employee  of  stevedore 
throngh  negligence  of  employer  while  employee  is  engaged  in  loading 
vessel  at  dock  in  navigable  waters;  Ex  parte  O'Hare,  179  Fed.  666,  103 
C.  C.  A.  220,  waters  inclosed  between  shore  and  government  break- 
water in  Lake  Erie  at  port  of  Buffalo  constitute  ''haven,"  and  are  not 
' '  high  seas ' '  within  Revised  Statutes,  §  5346,  and  assault  with  dan- 
gerous weapon  committed  on  vessel  in  such  waters  is  within  State,  and 
not  Federal  jurisdiction. 
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217  XT.  S.  247-257,  54  L.  Ed.  752,  30  Sup.  Ct.  510,  ST.  LOUIS,  K.  O.  Ik  0. 
B.  B.  CO.  v.  WABASH  B.  B.  CO. 

Jurisdiction  in  case  of  intervention  is  determined  by  tliat  of  main 
case,  and  where  Jurisdiction  of  original  foreclosaie  snit  was  based  upon 
diversity  of  citizenship,  appeal  from  judgment  of  drcoit  Court  of  Appeals 
to  enforce  rights  granted  by  decree  in  intervention  does  not  lie  to  Supreme 
Court. 

Approved  in  Railroad  Commission  v.  Worthiugton,  225  U.  S.  104,  56 
L.  Ed.  1006.  32  Sup.  Ct.  653  (affirming  187  Fed.  965,  110  C.  C.  A.  85), 
petition  of  receiver  to  enjoin  rate  order  of  commission  invoking  juris- 
diction of  Federal  court  not  only  because  case  is  ancillary  to  receiver- 
ship suit,  which  depended  upon  diverse  citizenship,  but  upon  grounds 
involving  infractions  of  Federal  rights,  is  within  jurisdiction  of  Circuit 
Court  of  Appeals ;  Shulthis  v.  McDougal,  225  U.  S.  568,  56  L.  Ed.  1210, 
32  Sup.  Ct.  704,  where  jurisdiction  of  Circuit  Court  depended  solely 
upon  diverse  citizenship,  judgment  of  Circuit  Court  of  Appeals  was 
final,  notwithstanding  fact  that  case  involved  conflicting  claims  to 
allotted  lands  in  Creek  Nation. 

Miscellaneous.  Cited  in  Glass  v.  Woodman,  241  U.  S.  646,  60  K  Ed. 
1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction. 

217  U.  S.  257-268,  54  L.  Ed.  757,  30  Sup.  Ct.  505,  LUTOHEB  ft  M.  LUMBEB 
CO.  v.  KKIGHT. 

On  certiorari  granted  under  Conrt  of  Appeais  Act  of  1891,  Supreme 
Court  has  entire  record  before  it  with  power  to  decide  case  as  presented, 
to  Circuit  Court  of  Appeals  on  writ  of  error  issued  by  it. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  Supreme  Court,  in  reviewing 
final  decree  by  certiorari,  may  rectify  error  in  interlocutory  proceedings, 
and  is  not  bound  to  consider  interlocutory  decree  as  settling  law  of  case ; 
Delk  V.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  589,  65  L.  Ed.  696,  31  Sup.  Ct. 
617,  reversing  judgment  of  Circuit  Court  of  Appeals  and  affirming  judg- 
ment of  Circuit  Court,  where  former  reversed  decision  of  latter  on 
mistaken  view  of  Safety  Appliance  laws  and  case  is  before  Supreme 
Court  on  certiorari;  Lutcher  etc.  Lumber  Co.  v.  Knight,  183  Fed.  1022, 
105  C.  C.  A.  663,  reversing  judgment  of  Circuit  Court  and  remanding 
case  for  new  trial,  where  Supreme  Court  on  certiorari  decided  that 
evidence  rejected  on  trial  in  court  below  was  admissible;  St.  Louis  etc. 
R.  Co.  v.  MeWhirter,  145  Ky.  439,  140  S.  W.  677,  holding  railroad  Hable 
for  death  of  employee  resulting  from  neglfgence  of  engineer  concurring 
with  that  of  railroad  in  violating  hours  of  service  law. 

W^ere  certiorari  is  granted  solely  on  ground  that  Circuit  Court  of  Ap- 
peals has  failed  to  consider  case,  Judgment  will  be  reversed  and  case  re^ 
manded  to  that  conrt  with  instructions  to  hear  and  decide  it. 

Approved  in  Brown  v.  Fletcher,  237  U.  S.  587,  69  L.  Ed.  1130,  35  Sup. 
Ct.  750,  where  District  Coui-t  takes  jurisdiction  on  ground  of  diversity 
of  citizenship  and  decides  ease  on  merits^  and  Circuit  Court  of  Ap- 
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pcals  dismisses  bill  for  want  of  jurisdiction,  but  not  on  merits,  Supreme 
Court,  finding  diversity  of  citizenship  exists,  remands  case  to  Circuit 
Court  of  Appeals  for  hearing  on  merits;  Wm.  Cramp  &  Sons  Ship  etc. 
Bldg.  Co.  V.  International  Curtiss  Marine  etc.  Co.,  228  U.  8.  651,  67 
L.  Ed.  1010,  33  Sup.  Ct.  722,  reversing  and  remanding  for  proper  pro- 
ceedings, where,  on  petition  for  certiorari,  it  appears  that  judgment 
sought  to  be  reviewed  was  rendered  by  court  not  properly  organized. 

Distinguished  in  Lamar  v.  United  States,  241  U.  S.  110,  60  K  Ed.  916, 
36  Sup.  Ct.  535,  Federal  Supreme  Court  having  corrected  on  certiorari 
error  of  Circuit  Court  of  Appeals  in  dismissing  writ  of  error  to  re- 
view conviction  in  District  Court  upon  refusal  of  plaintiff  in  error  to 
elect  whether  he  would  pursue  that  writ  or  one  sued  out  divectly 
from  Supreme  Court,  will  dispose  of  case  on  merits  because  of  doubt 
engendered  by  certificate  of  district  judge  as  to  jurisdictional  question. 

217  n.  8.  268-284,  54  L.  Ed.  762,  30  Sup.  Ot.  501,  McOIiEUiAN  T.  OABr- 
IJOIB. 

Power  of  Supreme  Conrt  to  issne  writs  of  certlorad  is  not  limited  to 
proYlfliona  of  Circuit  Ooort  of  Appeals  Act  of  1891,  but  writ  may  be  issued 
under  Revised  Statutes,  section  716. 

Distiuguished  in  United  States  v.  Beatty,  232  U.  S.  467,.  58  L.  Ed.  688, 
34  Sup.  Ct.  392,  denying  writ  of  certiorari  under  section  262  of  Judicial 
Code,  formerly  section  716,  Revised  Statutes,  to  review  interlocutory 
decision  of  Circuit  Court  of  Appeals  in  proceeding  to  condemn  land, 
where  such  decision  if  erroneous,  may  be  corrected  upon  writ  of  error 
from  final  judgment. 

Under  section  12  of  Court  of  Appeals  Act  and  section  716,  Revised 
Statutes,  Oircuit  Cknirt  of  Appeals  has  authority  to  issue  writs  of  scire 
facias  and  all  writs  not  specifically  provided  for  by  statute. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  134,  35 
Sup.  Ct.  16,  where  writ  of  error  has  been  issued  to  review  judgment  of 
District  Court  in  criminal  case.  Circuit  Court  of  Appeals  has  jurisdic- 
tion to  issue  prohibition  against  District  Court's  entering  order  for  new 
trial  after  expiration  of  term,  on  newly  discovered  evidence;  In  re 
Equitable  Trust  Co.,  232  Fed.  838,  147  C.  C.  A.  30,  denying  mandamus 
to  compel  District  Judge  to  proceed  no  further  in  foreclosure  suit;  Ex 
parte  equitable  Trust  Co.,  231  Fed.  594,  146  C.  C.  A.  457,  grantinu: 
prohibition,  where  order  in  foreclosure  suit  requiring  railroads  to  be- 
come parties  to  interplead  was  in  excess  of  court's  jurisdiction;  Ex- 
change Mut.  Life  Ins.  Co.  v.  Warsaw-Wilkinson  Co.,  185  Fed.  488,  107 
C.  C.  A.  587,  where  judgment  was  reversed  and  procedendo  was 
awarded,  case  should  have  been  remitted  to  court  below  for  further 
proceedings  consistent  with  decision  rendered. 

Mandamns  to  require  Federal  Cixcnlt  Court  to  proceed  with  and  deter- 
mine pending  suit,  stayed  to  await  Judgment  in  State  conrt,  may  be  Issued 
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by  Circuit  Court  of  Appeals,  onder  act  of  1891*  as  In  ftid  of  iU  appdlata 
JnrlBdicMon. 

Approved  in  In  re  Garrosi,  229  Fed.  365,  denying  petition  for  man- 
damns,  prohibition  or  certiorari  to  restrain  District  Court  from  proceed- 
ing further  in  case  which  is  advancing  in  due  course  to  decree  from 
which  appeal  lies ;  In  re  Dennett,  215  t'ed.  677, 131  C.  C.  A.  607,  direct- 
ing rule  to  show  cause  why  mandamus  should  not  issue  to  review  action 
of  court  in  attempting  to  modify  decree  on  motion  made  after  term; 
In  re  Beckwith,  203  Fed.  47,  121  C.  C.  A.  381,  granting  mandamus  to 
enforce  proceedings  for  accounting  as  required  by  mandate  on  appeal 
from  adjudication  of  infringement  of  patent. 

Distinguished  in  In  re  Robert  Gair  Co.,  196  Fed.  493,  116  C.  C.  A. 
57,  dismissing  petition  to  compel  answer  by  witness  being  examined  in 
district  in  suit  pending  in  another  district  under  authority  of  Revised 
Statutes,  section  868,  where  there  was  no  compliance  with  provision 
requiring  commission  to  be  issued  by  court  in  which  suit  was  pending 
and  subpoena  to  be  issued  in  court  in  which  testimony  was  being  taken. 

Chancery  Jurisdiction  of  Federal  courts  to  entertain  suits  between  citi- 
zens of  different  States  to  determine  interests  in  estates  granted  by 
Constitution  is  same  as  that  of  chancery  courts  of  England  and  cannot  be 
impaired  by  State  legislation  creating  probate  courts. 

Cited  in  Barker  v.  Eastman,  206  Fed.  868,  124  C.  C.  A.  525,  and 
Brown  v.  Fletcher,  206  Fed.  464,  124  C.  C.  A.  367,  both  arguendo. 

Pendency  of  action  in  State  court  is  no  bar  to  proeeedlngs  concerning 
same  matter  in  Federal  court  having  Jurisdiction. 

Approved  in  City  of  Ironton  v.  Harrison  Const.  Co.,  212  Fed.  355, 
129  C.  C.  A.  29,  pendency  of  action  by  city  in  State  court  against 
construction  company  for  breach  of  contract  with  city  is  not  ground, 
for  abatement  of  action  in  Federal  court  by  construction  company 
against  city  for  latter 's  breach  of  same  contract;  Falls  City  Const. 
Co.  V.  Monroe  County,  208  Fed.  483,  pendency  of  proceedings  in  County 
court  under  section  1175,  Kirby's  Digest  of  Arkansas,  is  not  bar  to 
action  against  county  to  enforce  outstanding  warrants;  People's  Gas- 
light &  Coke  Co.  V.  Chicago,  192  Fed.  402,  applying  rule  in  suit  to  re- 
strain enforcement  of  ordinance  fixing  price  of  gas;  McClellan  v.  Car- 
land,  187  Fed.  919,  110  C.  C.  A.  49,  pendency  on  appeal  in  State  court 
of  suit  to  determine  heirs  of  estate  and  of  suit  by  State  claiming  estate 
is  not  bar  to  suit  by  heirs  in  Federal  court  against  administrator  in 
Federal  court  to  enforce  their  claims;  Borden's  Condensed  Milk  Co. 
V.  Baker,  177  Fed.  912,  101  C.  C.  A.  186,  suit  in  Federal  court  to  re- 
strain enforcement  of  ordinance  is  not  precluded  by  certiorari  proceed- 
ings in  State  court,  where  such  writ  could  not  be  used  in  Federal  court 
to  review  or  annul  validity  of  ordinance. 

Miscellaneous.  Cited  in  McClellan  v.  Blackman,  188  Fed.  934,  and 
McClellan  v.  Carland,  187  Fed.  118,  110  C.  C.  A.  49,  both  reciting 
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history  of  litigation;  Healy  y.  Backus,  241  U.  S.  656,  60  L.  Ed.  1224, 
36  Sup.  Ct.  726,  dismissing  for  want  of  jurisdiction;  Meeker  v.  Lehigh 
Valley  R.  R.  Co.,  234  U.  S.  750,  58  L.  Ed.  1576,  34  Sup.  Ct.  674,  granting 
petitions  for  certiorari. 

217  U.  a  284-286,  54  la.  Ed.  768,  30  Sup.  Ct.  514,  BBANTLEY  T.  GEORGIA. 

Provision  In  Fedecal  Constitation  relating  to  twice  In  Jeopacdy  applies 
to  Federal  courts  only. 

Approved  in  State  v.  Barnes,  29  N.  D.  172,  150  N.  W.  560,  holding 
fifth  amendment  to  Federal  Constitution  relating  to  twice  in  jeopardy 
does  not  apply  to  prosecution  in  State  court  for  assault  with  intent  to 
kiU. 

Waiver  and  estoppel  of  defendant  to  plead  former  jeopardy.    Note, 
135  Am.  St.  Bep.  70,  77. 

217  U.  8.  286-328,  64    L.  Ed.  769,  80  Sup.  Ot  616,  X7NITED  STATES  T. 
OABTEB. 

Public  ofllcial  must  account  to  government  for  proflts  reoelvod  in  con- 
flict wltli  Ilia  fidelity  as  agent. 

Approved  in  Cook  v.  Flagg,  233  Fed.  427,  147  C.  C.  A.  362,  person 
acquiring  possession  of  moneys  of  others  through  scheme  for  speculation 
on  stock  exchange  is  trustee  ex  maleficio,  though  he  is  not  member  of 
stock  exchange  and  had  no  real  transaction  in  purchase  or  sale  of 
stocks;  J.  H.  Lane  &  Co.  v.  Maple  Cotton  Mill,  232  Fed.  423,  146 
C.  C.  A.  415,  directors  of  corporation  selling  property  as  trustees  under 
Civil  Code  of  South  Carolina,  1912,  could  not  buy  property  at  less  than 
its  value  for  themselves,  or  for  new  corporation  organized  by  them; 
City  of  Topeka  v,  Stahl,  86  Kan.  684,  42  L.  R.  A.  (N.  S.)  697,  121  Pac. 
912,  officer  having  seized  intoxicating  liquor  upon  warrant  issued  under 
city  ordinance  authorizing  its  destruction  and  having  surrendered  it 
to  owner  in  replevin  action,  upon  collecting  judgment  for  its  value  in 
default  of  return,  is  liable  to  city  for  amount;  dissenting  opinion  in 
Browning  v.  Boswell,  215  Fed.  841,  132  C.  C.  A.  168,  majority  holding 
evidence  insufficient  to  sustain  claim  of  coal  mining  lessee  that  lease 
was  induced  by  fraud  of  lessor;  Hall  v.  McAllaster,  41  App.  D.  C.  100, 
arguendo. 

Failure  of  party  to  action  to  produce  evidence  as  raising  pre- 
sumption against  him.    Note,  Ann.  Oaa  1914A,  082. 

Miscellaneous.  Cited  in  Leary  v.  United  States,  224  U.  S.  573,  AniL 
Gas.  1913D,  1029,  56  L.  Ed.  891,  32  Sup.  Ct.  599,  incidentally;  United 
States  V.  Carter,  192  Fed.  312, 112  C.  C.  A.  569,  reciting  history  of  litiga- 
tion. 
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217  U.  a  32^332,  64  K  Ed.  782»  30  Bap.  Ot  628»  MEWABT  T.  OBIFFITH. 

Condition  of  foxf eitoro  in  contract  of  sale  of  real  aatate  declaring  con- 
tract void  for  failare  of  vendee  to  perform  is  for  benefit  of  vendor  and 
contract  is  voidable  at  election  of  vendor. 

Approved  in  Jones  v.  Hert,  192  Ala.  114,  68  South.  260,  land  sale  con- 
tract providing  that  instrument  should  become  void  upon  failure  to  pay 
past  due  installments  within  three  months  of  default  did  not  give  vendee 
option  to  abandon  contract,  but  only  made  contract  voidable  at  election 
of  vendor  upon  default  of  vendee. 

Party  executing  sealed  contract  for  purchase  of  real  estate  as  prin- 
cipal cannot  avoid  specific  performance  on  ground  that  he  was  agent  for 
another  not  mentioned  in  instrument. 

Approved  in  Manning  v.  Embert,  126  Md.  548,  95  Atl.  65,  purchaser 
signing  sealed  contract  for  purchase  of  realty  as  attorney  and  agent 
without  disclosing  principal  is  personally  liable  thereon. 

Doctrine  of  equitable  conversion  as  applicable  where  vendor  dies 
before  carrying  out  contract  for  sale  of  realty.  Note,  Ann.  Oas. 
1914D,  419,  420. 

217  U.  &    333-339,  54   !■.  Ed.  787,  30    Sup.   Ct.  527,  UNITED  STATES  V. 


Owner  of  land  flooded  by  government  dam  is  entitled  to  compensation 
for  value  of  land  taken  and  for  destruction  of  private  ri^t  of  way. 

Approved  in  Peabody  v.  United  States,  231  U.  S.  538,  58  L.  Ed«  353, 
34  Sup.  Ct.  159,  location  of  battery  is  not  appropriation  of  property 
within  range  of  its  g^ns,  where  government  denies  it  intends  to  use 
guns  except  in  time  of  war  and  guns  have  not  been  fired  for  more  than 
eight  years ;  Hopkins  v.  Clemson  Agricultural  College,  221  U.  S.  647,  35 
L.  R.  A.  (N.  S.)  243,  55  L.  Ed.  896,  31  Sup.  Ct.  654,  agricultural  college 
is  liable  for  compensation  to  owner  for  land  overflowed  by  erection  of 
dike  to  protect  college  lands,  but  State  owning  land  of  college  is  neces- 
sary party  to  suit  for  removal  of  dike;  United  States  v.  Grizzard,  219 
U.  S.  182,  184,  185,  31  L.  R.  A.  (N.  S.)  1135,  55  L.  Ed.  165.  166,  167, 
31  Sup.  Ct.  162,  compensation  for  taking  tract  of  land  for  improve- 
ment of  navigation  of  creek  includes  value  of  tract  flooded  and  injure- 
to  that  remaining  by  destruction  of  easement  of  access;  United  States 
V.  Sewell,  217  U.  S.  602,  54  L.  Ed.  898.  30  Sup.  Ct.  691,  affirming  judg- 
ment on  authority  of  principal  case  but  ordering  survey  of  land  before 
government  is  required  to  pay. 

Distinguished  in  Basso  v.  United  States,  239  U.  S.  607,  60  L.  Ed.  464, 
36  Sup.  Ct.  227,  Court  of  Claims  has  no  jurisdiction  of  action  for  claim 
for  private  injury  to  individual  through  tortious  act  of  officer  of  United 
States. 
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217  U.  S.    340-348,  54   Lb  Bd.   790,  90   Sup.    Ot.   666,  LOBB  T.  UNITEI) 


Not  cited. 

217  T7.  &   34^-413,  54   L.  Bd.  793,  30   8ap.  Ot  644,  WEEM8  Y.  XTNITED 
STATES. 

Sapreme  Oonrt^  under  mle  36,  at  Ite  option  may  notice  plain  eiroi 
not  assigned,  and  will  act  under  mle  when  constltational  rights  are  asserted. 
Approved  in  Fielder  v.  United  States,  227  Fed.  833,  142  C.  C.  A. 
356,  affirming  one  conviction  and  reversing  other  in  prosecution  of  two 
persons  for  introducing  intoxicating  liquor  from  without  State  into  that 
part  which  was  formerly  Indian  Territory ,  although  no  motion  was 
made  at  trial  for  instructed  verdict,  and  no  exception  taken  or  assign- 
ment of  error  made;  Mark  Tick  Hee  v.  United  States,  223  Fed.  734, 
139  C.  C.  A.  262,  affirming  conviction  for  aiding  and  abetting  entry 
of  two  Chinese  persons  not  entitled  to  enter,  where  examination  of 
record  shows  evidence  justified  conviction;  Savage  v.  United  States, 
213  Fed.  32,  130  C.  C.  A.  1,  affirming  conviction  for  violation  of  White 
Slave  Traffic  Act,  1910,  as  supported  by  evidence  and  without  error  in 
instructions  given;  Sykes  v.  IFnited  States,  204  Fed.  914,  123  C.  C.  A. 
205,  reversing  conviction  of  burglary  on  uncorroborated  testimony  of 
accomplice,  although  no  motion  was  made  at  trial  for  instructed  ver* 
diet;  Pettine  v.  Territory  of  New  Mexico,  201  Fed.  497,  119  C.  C.  A. 
681,  reversing  conviction  of  murder  in  second  deg^ree  for  erroneous  in- 
structions as  to  reasonable  doubt  and  as  to  what  constituted  murder 
in  second  degree,  where  territorial  Supreme  Court  disregarded  these 
errors  because  not  properly  presented  to  trial  court  by  suitable  requests 
and  exceptions. 

In  inteirpreting  provision  of  PhiUivlne  bill  of  right*  proUbiting  croel 
and  nmumal  pvnisbmenta  It  will  be  regarded  as  precept  of  justice  tbat  pun- 
iahmeut  for  crime  sliould  be  gradnated  and  proportioned  to  offense. 

Approved  in  People  v.  Elliott,  272  111.  602,  112  N.  E.  304,  penalty 
prescribed  by  Anti-saloon  Territory  Act  of  1907  of  fine  of  not  less  than 
twenty  dollars,  nor  more  than  one  hundred  dollars,  or  imprisonment 
for  not  less  than  ten  days  nor  more  than  thirty,  or  both  is  not  dis- 
proportioned  to  nature  of  offense;  Franklin  v.  Brown,  73  W.  Va.  730, 
L.  E.  A.  19150,  567,  81  S.  E.  406,  section  12,  chapter  144,  Code  of  1913, 
prescribing  penalties  for  robbery  is  not  void  as  contravening  section  5, 
article  III  of  State  Constitution  requiring  penalties  to  be  proportioned 
to  character  of  offense. 

Gruel  and  unusual  punishment.    Note,  L.  E.  A.  19150,  560,  563,  570. 

Court  cannot  separate  penalties  united  in  statute  unless  union  was  not 
made  imperatiye  by  statute. 

Distinguished  in  Saari  v.  Gleason,  126  Minn.  384,  148  N.  W,  296,  up- 
holding Corrupt  Practices  Act  of  1912,  after  eliminating  section  34, 
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which  is  voidy  where  legislature  expressly  provides  void  portions  of  act 
shall  not  invalidate  whole. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann-  Oa«.  1916D,  46. 

Where  nrtnlimini  sentenoe  court  may  Impose  la  cruel  and  unusual  within 
prohibition  of  bill  of  rights,  court  must  declare  law  void. 

Approved  in  dissenting  opinion  in  Ex  pai'te  Elierd,  71  Tex.  Or.  294; 
Ann.  Oaa.  1916D,  361,  158  S.  W.  1150,  majority  holding  judgment  of 
lower  court  imposing  fine  for  contempt  in  excess  of  limit  permitted  by 
Revised  Civil  Statutes  of  1911,  §  1708,  is  not  void  except  as  to  excess 
and  denying  release  of  applicant  on  habeas  corpus. 

Provialon  of  article  56  of  Penal  Oode  of  Philippine  Islands,  uniting 
penalties  of  cadena  temporal,  principal  and  accessory  penalties,  such  acces- 
sory including  carrying  of  chains,  deprivation  of  civil  rights  during  im- 
prisonment, perpetual  dlsqualiflcation  to  enjoy  political  rights,  and  sur- 
veillance during  Ufe,  and  sentence  tbereunder,  are  void.  . 

Approved  in  Davis  v.  Berry,  216  Fed.  416,  417,  Acts  35th  General 
Assembly  of  Iowa,  c.  187,  providing  for  performance  of  vasectomy  on 
criminals  convicted  twice  of  felony  is  void  as  providing  for  cruel  and 
unusual  punishment ;  Pico  v.  United  States,  228  U.  S.  232,  57  L.  Ed.  815, 
33  Sup.  Ct.  482,  and  Singleton  v.  Commonwealth,  164  KeAtucky  248, 
175  S.  W.  374,  both  arguendo. 

Distinguished  in  State  v.  Burlington  Drug  Co.,  84  Vt.  260,  252,  78 
Ati.  885,  upholding  Statutes  of  1906  providing  penalty  of  fine  and  re- 
vocation of  license  upon  conviction  of  fourth  class  licensee  of  selling  in- 
toxicating liquor  without  furnishing  sample  to  Secretary  of  State ;  State 
V.  Feilen,  70  Wash.  71,  Ann.  Gas.  1914B.  512,  41  L.  E.  A.  (N.  S.)  418, 
126  Pac.  78,  upholding  section  2287,  Rem.  &  Bal.  Code,  authorizing  court 
to  direct  performance  of  operation  of  vasectomy  ux)on  person  con- 
victed of  statutory  rape;  State  v.  Woodward,  68  W.  Va,  72,  73,  74, 
SO  L.  R.  A.  (N.  S.)  1004,  69  S.  E.  388,  389,  upholding  act  of  1908  for 
closing  of  saloons  on  Sunday,  providing  penalty  of  fifty  dollars  to 
two  hundred  and  fifty  dollars  and  imprisonment  of  six  to  twelve  months 
in  county  jail  and  revocation  of  license.     ^ 

History  of  adoption  of  eighth  amendment  to  Federal  Constitution  and 
cases  involving  oonstitntional  prohibition  against  ezcesfllve  fines  and  cruel 
and  unusual  punishments  reviewed  and  discussed. 

Api)roved  in  Kinkaid  v.  Jackson,  66  Fla.  381,  63  South.  707,  upholding 
municipal  ordinance  and  conviction  thereunder  providing  fine  of  five 
hundred  dollars  or  imprisonment  at  hard  labor  for  period  not  exceed- 
ing three  months,  or  both,  at  discretion  of  mayor,  as  not  in  violation 
of  State  Constitution;  State  v.  Blake,  157  N.  C.  611,  72  S.  E.  1081. 
Public  Local  Laws  of  1911,  c.  184,  prescribing  punishment  for  permit- 
ting setter  ox  pointer  dogs  to  run  at  large  during  closed  season  for 
quail  in  Henderson  county  is  not  in  conflict  with  provision  of  State 
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Constitution  relating  to  cruel  and  unusual  punishments  and  similar 
provision  of  Federal  Constitution  is  inapplicable. 

217  U.  a  41S-422,  54  L.  Ed.  817,  30  Sap.  Ot.  543,  8TANDABD  OIL  CO.  ▼. 

TENNESSEE  EX  BEL.  GATES. 

Fourteenth  Amendment  will  not  be  constraed  as  introducing  f  actitioas 
equality  wltbout  regard  to  practical  differences  that  are  beat  met  by  cor- 
responding differences  of  treatment. 

Approved  in  Graham  v.  West  Virginia,  224  U.  S.  630,  56  L.  Ed.  928, 
32  Sup.  Ct.  683,  70  W.  Va.  803,  proceeding  by  information  instead  of 
indictment  to  ascertain  identity  of  convicted  criminal  with  one  pre- 
viously convictM  is  not  denial  of  due  process  or  equal,  protection  of 
law. 

Corporations  are  not  denied  equal  protection  of  law  by  Tennessee  anti- 
truat  statute  of  1903  because  they  may  be  proceeded  against  by  biU  in 
equity  for  ouster  while  individuals  are  proceeded  against  as  criminals  by 
indictment,  trial  and  punishment  on  conviction. 

Approved  in  Standard  Oil  Co.  v.  Missouri,  224  U.  S.  289,  Ann.  Oas. 
1913D,  936,  56  Ji.  Ed.  770,  32  Sup.  Ct.  406,  corporation  is  not  denied 
equal  protection  of  law  by  judgment  of  ouster  and  fine  in  proceeding 
by  information  in  nature  of  quo  warranto  without  indictment  or  jury 
trial  for  violation^  of  Missouri  Anti-trust  Act,  because  other  corporations 
prosecuted  in  Circuit  Court  for  violating  same  act  are  entitled  to  jury 
trial  and  subjected  to  different  penalty;  The  Michigan  Telephone  Tax 
Cases,  185  Fed.  638,  Public  Acts  of  Michigan  of  1909  taxing  property 
of  telephone  and  telegraph  companies  on  ad  valorem  basis  is  not  void 
as  discriminatoiy  because  exempting  companies  whose  gross  receipts  for 
fiscal  year  did  not  exceed  five  hundred  dollars;  Baird  v.  Smith,  128 
Tenn.  416, 161  S.  W.  493,  contract  for  sale  of  stock  of  goods  and  fixtures 
in  store  on  condition  that  seller  will  not  engage  in  business  in  competi- 
tion v^ith  buyer  in  that  town  for  five  years  is  not  in  violation  of  act  of 
1903  prohibiting  arrangements  tending  to  lessen  competition. 

AxiU-tmst  statute  of  Tennessee  of  1903  is  not  void  as  interference 
with  interstate  commerce  because,  as  construed  by  State  court,  foreign  oil 
company  may  be  excluded  ftom  State  for  inducing  merchants  by  gifts  of 
oil  to  revoke  orders  given  to  rival  for  oil  to  be  shipped  from  another 
State. 

Approved  in  Intpvnational  Harvester  Co.  v.  Commonwealth,  147  Ky. 
670,  145  S.  W.  399,  question  whether  foreign  trading  corporation  is 
engaged  in  interstate  commerce  cannot  be  determined  on  motion  to 
quash  return  of  service  of  summons  under  indictment  of  corporation  for 
violation  of  State  anti-trust  law,  where'  indictment  does  not  show 
transactions  complained  of  were  interstate  commerce. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note,  18  Ann.  Oas.  1156. 
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Oonteation  of  coipontioii  tlut  it  Js  diwetbabuLted  against  tj  hebng- 
ezdndad  fmn  defente  of  staUrte  of  Umitattoiis  laiMa  Federal  qaestioii, 
Imt  scope  of  8Ute  statnte  Ib  for  State  court  to  detenniaA. 

Approved  in  Standard  Oil  Co.  ▼.  State  of  Missonri,  224  U.  S.  28], 
Ann.  Gas.  191SD,  9^,  56  L.  Ed.  767,  32  Sup.  Ct.  406,  judgment  of  ouster 
and  fine  in  eivil  q^o  warranto  proceeding  against  corporation  violating 
Missouri  anti-tmsl  statnte  altered  by  highest  State  court  under  au- 
thority of  State  Constitution,  implies  that  court  had  jurisdiction  and  is 
conclusive  upon  Federal  Supreme  Court  whether  judgment  is  civil  or 
criminal  or  both;  Audas  v.  Highland  Land  &  Bldg.  Co.,  205  Fed.  864, 
125  C.  C.  A.  62,  decision  of  highest  court  of  Koitucky  that  foreclosure 
proceeding  was  not  invalidated  by  certain  alleged  defects  in  precedure, 
in  so  far  as  it  accords  with  settled  construction  of  Kentucky  statutes, 
is  binding  on  Federal  court. 

217  XT.  8.  423^33,  54    L.  Ed.  821,  SO    Sup.  Ot    630,  HEISE  ▼.  UNITED 
STATES." 

Judgment  of  respondeat  ouster  entered  upon  directed  Terdict  in  favor 
of  government  on  issue  raised  by  special  plea  of  immunity  under  statute 
is  not  final  judgment  reviewable  by  writ  of  error  under  act  of  1891. 

Approved  in  Crooker  v.  Knudsen,  232  Fed.  858,  147  C.  C.  A.  51,.  dis- 
missing writ  of  error  to  review  order  denying  motion  to  vacate  order  of 
arrest ;  Atlantic  etc.  Tl.  Co.  v.  Winn,  227  Fed.  51,  141  C.  C.  A.  598,  dis- 
missing as  prematura  writ  of  error  sued  out  by  defendant  after  over- 
ruling of  general  demurrer  to  declaration  in  damage  suit  without  wait- 
ing for  final  judgment;  United  States  v.  Rockefeller,  226  Fed.  330.  in 
prosecution  for  conspiracy  to  monopolize  commerce,  upon  overruling 
demurrer  to  replication  to  special  pleas  in  bar  interposed  after  with- 
drawal of  plea  of  not  guilty,  it  was  proper  to  allow  defendants  to  plead 
over  to  merits  of  charge. 

Immunity  granted  by  act  of  1903  is  not  immonity  ftom  prosecution,  but 
Immunity  from  punisbmentw 

Approved  in  Gliekstein  v.  United  States,  222  U.  S.  141,  56  L.  Ed.  130, 

32  Sup.  Ct.  71,  immunity  clause  in  Bankruptcy  Act  of  1898  providing 
that  testimony  of  bankrupt  shall  not  be  used  against  him  in  criminal 
case  does  not  bar  prosecution  for  perjury  in  giving  such  testimony; 
In  re  Kittle,  180  Fed.  948,  holding  provision  of  act  granting  immunity 
to  witness  testifying  to  violation  of  Sherman  Anti-trust  Act  of  1890  is 
not  retroactive. 

Statutes  abridging  constitutional  privilege  of  witness.    Note,  17 
Ann.  Gas.  129. 

Conclusiveness  of  witness'  statement  that  answer  to  question  would 
tend  to  incriminate  him.    Note,  49  L.  R.  A.  (N.  S.)  827. 

Constitutionality  of  statutes  designed  to  prevent  monopolies  and 
trusts.    Note^  18  Ann.  Oaa.  1154. 
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Miscellaneous.  Cited  in  Van  Syckel-v.  Arsuaga,  220  U.  S.  602,  56 
L.  Ed.  603,  31  Sup.  Ct.  716,  and  Darsey  v.  Georgia,  231  U.  S.  741,  58 
L.  ScL  462,  34  Sup.  Ct.  318,  both  dismissing  for  want  of  jurisdiction; 
Heike  v.  ITnited  States,  227  U.  S.  140,  57  L.  Ed.  453,  33  Sup.  Ct.  226, 
reciting  history  of  litigation. 

217  U.  S.  433-443,  64  L.  Ed.  826v  30    Sop.  Ct.  636,  0BENADA  LUMBEB 
CO.  ▼.  MISSISSIPPI. 

Person  not  within  class  affected  hy  statute  cannot  attack  its  validity. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Sims,  169  Ala.  301,  53 
South.  827,  initial  carrier  in  case  against  it  under  act  of  1906,  making 
initial  carrier  liable  for  loss  or  injury  to  interstate  shipments  caused 
by  connecting  carrier,  may  not  question  validity  of  provision  allowing 
it  to  recover  from  connecting  carrier;  City  of  Montgomery  v.  Royal 
Exchange  Assur.  Corp.,  5  Ala.  App.  325,  59  South.  510,  municipality 
cannot  attack  validity  of  Revenue  Act  of  1911  imposing  privilege  tax 
on  fire  insurance  companies  on  ground  that  it  discriminates  against 
foreign  insurance  companies;  State  v.  Sutton,  83  N.  J.  L.  48,  84  Atl. 
1058,  upholding  act  of  1912  requiring  street  railways  to  grant  free  trans-' 
portation  to  police  officers  and  refusing  to  determine  its  validity  with 
reference  to  other  public  officers  in  reviewing  conviction  for  assaulting 
detective  in  ejecting  him  from  car  for  refusal  to  pay  his  fare. 

Validity  of  penalties  proviaian  of  anti-trust  statute  will  not  be  deter- 
mined in  suit  to  dissolve  corporation  as  combination  in  restraint  of  trade, 
as  provision  for  penalties  is  separable. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L,  Ed.  289, 
36  Sup.  Ct.  46,  affirming  order  denying  interlocutory  injunction  to  re- 
strain enforcement  of  order  of  corporation  commission  of  Arizona 
requiring  railroad  to  double-track  portion  of  its  line,  without  prejudice 
to  authority  of  District  Court  to  deal  with  question  of  penalties; 
Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  58  L.  Ed.  242,  34  Sup. 
Ct.  48,  upholding  Kentucky  Act  of  1900  authorising  state  railroad  com- 
mission to  establish  intrastate  rates,  where  excessive  penalties  provision 
is  separable;  Simpson  v.  Shepard,  230  U.  S.  380,  Ann.  Cafl.  1916A,  18, 
48  L.  B.  A.  (1^.  S.)  1151,  57  L.  Ed.  1534,  33  Sup.  Ct.  729,  holding  penal 
provisions  of  Minnesota  rate  statute  of  1907  are  separable  and  uphold- 
ing act ;  Western  Union  Tel.  Co.  v.  Richmond,  224  U.  S.  172,  56  L.  Ed. 
717,  32  Sup.  Ct.  449,  upholding  ordinance  relating  to  location  and  con- 
struction of  telegraph  wires  and  conduits  without  determining  whether 
penalties  provison  is  oppressive,  where  no  attempt  has  been  made  to 
enforce  them  and  provision  is  separable;  Grand  Trunk  Ry.  Co.  v.. 
Michigan  Railroad  Commission,  198  Fed.  1021,  upholding  acts  of  1909 
and  1911  refating  to  use  of  railroad  tracks  or  terminal  facilities  by  an- 
other railroad,  where  severe  penalties  provisions  are  separable. 
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Antl-tniBt  statute  of  Mimtimdppi  Is  not  abridgment  of  freedom  of  con- 
tract as  constnied  by  State  court  in  condemning  agreement  among  retail 
lumber  dealers  not  to  deal  witb  wholesale  dealers  selling  to  consumers. 

Approved  in  Eastern  States  Retail  Lnmber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  614,  l..  R.  A.  1915A,  788,  58  L.  Ed.  1500,  34  Sup.  Ct. 
951,  blacklisting  of  wholesalers  selling  directly  to  consumers  by  retail 
lumber  dealers'  association  is  combination  in  restraint  of  trade  in  vio- 
lation of  Sherman  Anti-trust  Act  of  1890;  Central  Lumber  Co.  v.  South 
Dakota,  226  U.  S.  162,  57  L.  Ed.  170,  33  Sup.  Ct.  66,  upholding  South 
Dakota  Statute  of  1907,  prohibiting  discrimination  between  diflferent 
sections  or  communities  by  manufacturers  or  distributors  of  commodities 
in  order  to  destroy  competition  of  regular  dealer. 

Combination  by  dealers  not  to  patronize  wholesalers  selling  to  un- 
desirable persons.    Note,  85  L.  R.  A.  (N.  S.)  1054,  1055. 

Miscellaneous.  Cited  in  Grenada  Lumber  Co.  v.  State  ex  rel.  At- 
torney General,  98  Miss.  538,  54  South.  8,  reciting  history  of  litigation. 

217  U.  S.  443-455,  64  L.  Ed.  832,  30  Sap.  Ot.  632,  CITIZENS'  NAT.  BANK 
V.  KENTUCKY,  USE  OF  BOTLE  OOUNTT. 

State  may  make  bank  agent  for  its  sharehtdders  to  list  shares  of  stock 
for  taxation  and  require  bank  to  iMiy  tax. 

Approved  in  National  Safe  Deposit  Co.  v.  Stead,  250  111.  608,  Ann. 
Oa8.*1912B,  430,  95  N.  E.  983,  upholding  Inheritance  Tax  Act  of  1909 
requiring  safety  deposit  company  not  to  deliver  property  in  its  vaults 
upon  death  of  lessee  until  tax  is  paid. 

Liability  for  tax  on  shares  of  national  bank  stock  remains  untU  barred 
by  limitations  and  may  be  enforced  against  transferee. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  161,  55 
L.  Ed.  158,  31  Sup.  Ct.  171,  Kentucky  act  of  1906  providing  for  sum- 
mary procedure  in  assessment  and  collection  of  back  taxes  on  land  does 
not  deprive  purchaser  of  land  after  delinquencies  occurred  of  his  prop- 
erty without  due  process  of  law. 

Validity  of  statute  cannot  be  attacked  by  person  not  in  class  affected 
by  alleged  invalid  feature. 

Approved  in  Hampton  v.  St.  Louis  etc.  R.  R.  Co.,  227  U.  S.  469,  57 
L.  Ed.  600,  33  Sup.  Ct.  263,  reversing  decision  holding  Arkansas  Act 
of  1907,  relating  to  furnishing  cars  promptly  to  shippers  void  as  inter- 
ference with  interstate  commerce  in  suit  by  railroad  to  enjoin  enforce- 
ment of  act,  where  complainant  does  not  show  rights  protected  by 
Federal  Constitution  have  been  invaded ;  Grenada  Lumber  Co.  v.  Missis- 
sippi, 217  U.  S.  443,  54  L.  Ed.  831,  30  Sup.  Ct.  535,  holding  Anti-trust 
Statute  of  Mississippi,  §  5002,  not  void  as  abridging  freedom  of  con- 
tract in  suit  to  dissolve  combination  of  retail  lumber  dealers  agreeing 
not  to  buy  from  wholesalers  selling  directly  to  consumer;  State  v.  Sut- 
ton, 83  N.  J.  L.  48,  84  Atl.  1058,  upholding  act  of  1912  requiring  street 
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railways  to  grant  free  tranHportation  to  police  officers  and  refusing  to 
determine  its  validity  with  reference  to  other  public  officers  in  review- 
ing conviction  for  assaulting  detective  in  ejecting  him  from  car  for 
refusal  to  pay  his  fare. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  19  Ann.  Oas.  175. 

217  U.  a  456-466,  54  L.  Ed.  837,  80  Snp.  Ct.  568,  FAY  v.  OBOZER. 

West  Virginia  Oonstitation,  providing  for  forfeiture  of  lands  to  State 
for  failure  to  pay  taxes  for  five  years,  affords  due  process  of  law. 

Approved  in  Kentucky  Union  Co.  v.  Kentucky,  219  U.  S.  155,  157, 
55  L.  Ed.  166,  156,  31  Sup.  Ct.  171,  Kentucky  act  of  1906  providing  for 
summary  procedure  in  assessment  and  collection  of  back  taxes  on  land 
does  not  deprive  purchaser  of  property  without  due  process,  where  pur- 
chase was  made  after  delinquencies  occurred;  Snyder  v.  Upper  Elk  Coal 
Co.,  228  Fed.  23,  142  C.  C.  A.  477,  holding  under  West  Virginia  de- 
cisions there  can  be  no  privity  between  former  owner  and  person  pay- 
ing taxes  under  tax  deed  even  if  such  deed  is  void  and  former  owner 
whose  title  has  been  forfeited  for  failure  to  pay. taxes  cannot  maintain 
bill  in  equity  to  remove  cloud  from  title;  Sheffey  v.  Davis  Colliery  Co., 
204  Fed.  342,  under  West  Vii-ginia  Constitution,  art.  XIII,  §  6,  land  of 
nonresident  heirs  is  forfeited  for  failure  to  register  it  and  to  pay  taxes 
thereon ;  Straus  v.  Foxworth,  16  N.  M.  451,  117  Pao.  833,  tax  certificate 
issued  under  section  31,  chapter  22,  of  Acts  of  1899,  providing  for  sale 
of  property  for  delinquent  taxes  without  judgment  of  court  vests  title 
in  purchaser  which  cannot  be  invalidated  for  irregulaiities  in  proceed- 
ings leading  up  to  sale. 

Miscellaneous.  Cited  in  Daeche  v.  Bollschweiler,  241  U.  S.  641,  60 
L.  Ed.  1217.  36  Sup.  Ct.  446,  and  King  v.  Buskirk,  231  U.  S.  735,  58 
If.  Ed.  460,  34  Sup.  316,  both  dismissing  for  want  of  jurisdiction. 

217    U.  8.  457-461,  64    L.    Ed.  898,  80    Sup.    Ot   613,  HUTCHINSON  T. 
LOEWY. 

tTnder  sections  17  and  18  of  Trademark  Act  of  1905,  final  decision  of 
Circuit  Court  of  Appeals  in  suit  brouglit  under  that  act  can  only  be 
reviewed  by  certiorari,  not  by  appeal. 

Approved  in  J.  A.  Scriven  Co.  v.  Rice-Stix  Dry  Goods  Co.,  223  U.  S. 
708,  56  L.  Ed.  628,  32  Sup.  Ct.  518,  dismissing  for  want  of  jurisdiction ; 
Street  v.  Atlas  Mfg.  Co.,  231  U.  S.  352,  353,  58  L.  Ed.  264,  34  Sup.  Ct. 
73,  dismissing  appeal  as  section  297  of  Judicial  Code  did  not  repeal  sec- 
tion 18  of  Trademark  Act  of  1905,  and  judgments  and  decrees  in  trade- 
mark cases  are  reviewable  only  on  certiorari,  not  on  appeal;  Diederich 
V.  W.  Schneider  Wholesale  Wine  etc.  Co.,  195  Fed.  38,  115  C.  C.  A.  37, 
where  parties  are  citizens  of  same  State,  Federal  courts  have  no  juris- 
diction to  determine  question  of  unfair  trader 
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217  U.  8.  461-474,  54  L.  Ed.  839,  90  Sup.  Ot.  606,  KIDD,  DATES  h  FBICE 
CO.  V.  MUSSELICAN  OBOCEB  OO. 

Michigan  Sales  in  Bulk  Act  of  1906  avoiding,  as  against  craditon,  Falas 
in  bulk  without  inventory  and  actual  notice  to  credlton,  it  witliin  police 
power  of  State,  and  does  not  deny  equal  protection  or  due  process  of  law. 

Approved  in  Brazee  y.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  36 
Sup.  Ct.  561,  upholding  Michigan  act  of  1913  imposing  license  fee  upon 
employment  agencies;  Noble  State  Bank  v.  Haskell,  219  U.  S.  112,  Ann. 
Gas.  1912A,  487,  32  L.  R.  A.  (N.  S.)  1062,  55  L.  Ed.  117,  31  Sup.  Ct.  186, 
upholding  Oklahoma  act  of  1907  assessing  State  banks  to  create  De- 
positors' Guaranty  Fund;  Boise  Assn.  of  Credit  Men  v.  Ellis,  26  Idaho, 
445,  L.  R.  A.  1915E,  917, 144  Pac.  8,  upholding  Bulk  Sales  Law,  §§  3332- 
3.335,  Revised  Codes;  Hirth-Krause  Co.  v.  Cohen,  177  Ind.  3,  6,  Ann. 
Oas.  19140,  708,  97  N.  E.  2,  3,  upholding  Indiana  statute  of  1909  pro- 
hibiting sales  of  merchandise  in  bulk  without  complying  with  certain 
conditions  as  to  inventory  and  notice  to  creditors;  Dwiggins  Wire  Fence 
Co.  V.  Patterson,  166  Ky.  284,  179  S.  W.  227,  upholding  section  2651a, 
Kentucky  Statutes  of  1915,  known  as  ** Sales  in  Bulk  Statute";  People 
V.  Brazee,  183  Mich.  263,  149  N.  W.  1054,  upholding  Public  Acts  of 
1913,  No.  301,  imposing  license  fee  upon  employment  agencies;  Wm. 
R.  Moore  Dry  Goods  Co.  v.  Rowe  &  Carithers,  97  Miss.  783,  53  South. 
628,  upholding  bulk  sales  law  of  1908;  Wheeler  &  Motter  Merc.  Co.  v. 
Moon,  49  Mont.  313,  141  Pac.  668,  upholding  bulk  sales  law  of  1907,  re- 
quiring seller  to  deliver  to  buyer  sworn  statement  of  names  and  ad- 
dresses of  all  of  seller's  creditors;  Steele  etc.  Co.  v.  Miller,  92  Ohio  St. 
128,  110  N.  E.  651,  upholding  Ohio  act  of  1913,  known  as  bulk  sales 
law,  requiring  notice  to  creditors ;  Kett  v.  Masker^  86  N.  J.  L.  99,  90  Atl. 
244,  upholding  Sales  in  Bulk  Act  of  1907;  Noble  v.  Ft.  Smith  Whole- 
sale Grocery  Co.,  34  Okl.  666,  46  L.  R.  A.  (N.  S.)  456,  127  Pac.  16,  up- 
holding Oklahoma  bulk  sales  law  of  1908;  Motlow  v.  State,  125  Tenn. 
569,  145  S.  W.  183,  upholding  act  of  1909  prohibiting  manufacture  for 
sale  of  intoxicating  liquor  except  alcohol  of  not  less  than  188  proof  for 
chemical  and  other  specified  purposes;  State  ex  rel.  Davis-Smith  Co. 
v.  Clausen,  65  Wash.  188,  37  L.  R.  A.  (N.  S.)  466,  117  Pac.  Ull,  2 
N.  C.  C.  A.  823,  upholding  industrial  insurance  law  of  1911  requiring 
contributions  from  employers  to  accident  fund  for  relief  of  workmen 
injured  in  extrahazardous  occupations. 

Distinguished  in  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  181, 
provision  of  Public  Acts  of  Michigan  of  1913  regulating  sale  of  securi- 
ties within  State  is  void;  dissenting  opinion  in  Wiseman  v.  Tanner, 
221  Fed.  711,  majority  upholding  Washington  statute  of  1914  pro- 
hibiting employment  agent  from  receiving  fee  for  furnishing  employ- 
ment or  information  leading  thereto. 

Constitutionality  of  statutes  prohibiting  sales  of  merchandise  in 
bulk.    Note,  Ann.  Oas.  19180,  708. 
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Constitutionality  of  bnlk  sales  laws.   Note,  L.  R.  A«  1915E,  918,  919, 
920,  921,  922. 

m 

217  XT.  S.  47&-487,  54   L.  Ed.  S46.    80  Sup.  Ot  008,    80TJFFB0NT  ▼.  I.A 
COMPAOKIfi  BSS  gaCBJSBIES  DE  POETO  BIOO. 

Person,  wtio  openly  and  to  knowledge  of  opposing  party,  prosecntes  or 
defends  action  in  name  of  anotber,  or  assists  in  prosecution  or  defense, 
to  establish  his  own  right  or  interest  is  honnd  by  jndgment,  and  may  ayaU 
himself  of  It  as  estc^pel  against  adrerse  party. 

Approved  in  Cushman  v.  Warren-Scharf  Asphalt  Paving  Co.,  220  Fed. 
860,  136  C.  C.  A.  289,  judgment  in  suit  in  Federal  court  to  compel  city 
to  perform  statutory  duty  in  lev3dng  assessments  to  pay  for  street 
paving  is  binding  and  conclusive  on  defendants,  in  suit  to  enforce  pay- 
ment of  assessment  by  property  owners,  where  such  owners  defended 
prior  action  with  city's  consent  and  knowledge  of  paving  company. 

217  XT.  8.  488^96,  54  L.  Ed.  851,  30  8np.  Ot.  602,  OWEN  T.  DXJBLET  ft 
MIOHENEE. 

Not  cited. 
217  U.  8.  497HI99,  54   I^    Ed.  855,  SO   Sap.   Ot  601,    H.  O.  OOOK  00.  T. 


Action  on  jndgment  in  patent  case  is  not  snlt  upon  patent,  nor  action 
ancillary  to  prior  suit  upon  patent^  and  Federal  court  has  no  jurisdiction 
of  sach  action  between  citizens  of  same  State. 

Distinguished  in  Cushman  v,  Warren-Scharf  Asphalt  Paving  Co.,  220 
Fed.  862,  135  C.  C.  A.  289,  where  city,  pursuant  to  mandamus  of  Fed- 
eral court,  levies  assessment  to  pay  debt  fov  street-paving,  subsequent 
suit  to  enforce  payment  of  assessment  by  property  owners  is  ancillary 
to  prior  action  and  is  within  jurisdiction  of  court  without  regard  to 
amount  involved. 

217  U.  a  499-602,  54  L.  Ed.  856v  30  Sup.  Ot.  600,  STOFFELA  v.  NUGENT. 
Person  by  committing  ftand  does  not  become  an  outlaw. 

Approved  in  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph 
Halsted  Co.,  195  Fed.  298,  assignee  of  patent  assigned  in  violation  of 
Sherman  anti-trust  law  of  1890  may  sue  infringer  and  latter  cannot 
justify  wrongful  acts  by  attacking  patent  transfer. 

217  U.  a  502-508,  54  L.  Ed.  869,  80  Sap.  Ot.  598»  JAVIEBBE  T.  OENTBAL 
AI.TAOBA0IA. 

SpecUic  performance  of  contract  and  injunction  to  prevent  delivery  of 
er^ps  elsewhere  will  not  be  granted  where  action  for  damages  will  afford 
adequate  relief. 

Approved  in  A.  G.  Lehman  Co.  t.  Island  City  Pickle  Co.,  208  Fed. 
1017,  denying  specific  performance  of  contract  to  purchase  goods  for 
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purpose  of  reselling  where  contract  is  executory  at  time  of  seller's 
breach ;  Kennon  v.  Brooks-Scanlon  Co.,  184  Fed.  988,  106  C.  C.  A.  665, 
denying  specific  performance  of  contract  enforceable  only  by  mandatory 
injunction  covering  period  of  years;  Kennon  v.  Brooks-Scanlon  Co., 
132  La.  519,  61  South.  556,  judgment  on  demurrer  dismissing  suit  asking 
for  mandatory  injunction  to  compel  performance  of  contract  is  not  res 
adjudicata  of  suit  setting  up  same  facts  and  asking  for  damages. 

Distinguished  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  14,  15, 
114  C.  C.  A.  21,  granting  injunction  to  restrain  violation  of  contract  for 
sale  of  production  of  oil  wells,  although  contract  extends  over  term 
of  years,  where  personal  services,  skill  or  judgment  are  not  involved 
and  supervision  of  court  not  required. 

Specific  performance  of  personal  property  contracts.    Note,  Ann. 
Gas.  1915D,  788. 

217  17.  S.  509-524,  54  L.  Ed.  861,  30  Sup.  Ct  588,  HOLMOBEK  T.  UNITED 
STATEa 

Congress  may  authorize  State  courts  to  admit  aliens  to  cltlMnsliip  and 
may  authorize  prosecution  in  Federal  court  for  perjury  committed  in 
naturalization  proceedings  whether  in  State  or  Federal  courts. 

Approved  in  Hayes  v.  Canada  etc.  S.  S.  Co.,  184  Fed.  823,  108  C.  C.  A. 
175,  granting  mandamus  to  compel  United  States  commissioner  to  take 
jurisdiction  of  proceedings  to  obtain  arrest  of  judgment  debtor  on  exe- 
cution issued  by  Federal  court. 

Jurisdiction  of  State  court  in  naturalization  proceeding.      Note, 
Ann.  Gas.  19150,  428,  429. 

Objection  to  Jury  taking  into  Jury-room  indictment  with  indorsement 
thereon  of  prior  conviction  of  accused,  not  taken  until  motion  for  new 
trial  is  not  reviewable  by  wilt  of  error  to  Federal  Supreme  Court. 

Approved  in  Holt  v.  United  States,  218  U.  S.  251,  20  Ann.  Oas.  1138, 
54  L.  Ed.  1029,  31  Sup.  Ct.  2,  denying  motion  for  new  trial  in  capital 
case  on  ground  that  jury  were  allowed  to  separate  during  trial  and  dur- 
ing separation  read  newspaper  articles  bearing  on  trial;  Southern  Ry. 
Co.  V.  White,  232  Fed.  144,  146  C.  C.  A.  336;  granting  new  trial  on 
ground  of  excessive  damages  in  action  for  personal  injuries  is  withili 
discretion  of  trial  court  and  not  reviewable;  Smith  v.  United  States, 
231  Fed.  32,  denial  of  motion  for  new  trial  in  prosecution  for 
conspiracy  to  defraud  government  of  customs  duties  is  not  error,  where 
court  considered  supporting  affidavits;  Andrews  v.  United  States,  224 
Fed.  419,  139  C.  C.  A.  646,  denial  of  new  trial  in  prosecution  for  con- 
spiracy to  import  opium  is  not  error  althougli  affidavits  of  newly  dis- 
covered evidence  were  filed;  National  Bank  of  Commerce  v.  United 
States,  224  Fed.  683,  140  C.  C.  A.  219,  denial  of  motion  for  new  trial 
in  prosecution  of  disbursing  officer  for  embezzlement,  was  not  error; 
Pocahontas  Distilling  Co.  v.  United  States,  218  Fed.  785,  134  C.  C.  A. 
566,  holding  refusal  of  new  trial  in  suit  for  libel  against  distillery  is 
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not  reviewable  on  writ  of  error;  Kettenbach  ▼.  United  States,  202  Fed. 
390,  120  C.  C.  A.  505,  denial  of  motion  for  new  trial  in  prosecution  of 
bank  officers  for  falsifying  reports  is  not  reviewable  on  writ  of  error; 
Mitchell  V.  United  States,  196  Fed.  878,  116  C.  C.  A.  436;  ruling  on 
motion  for  new  trial  in  prosecution  in  Federal  court  for  misuse  of 
mails  is  not  reviewable  on  writ  of  error,  even  when  based  on  affidavits 
of  matter  occurring  after  submission  of  case  to  jury ;  Hillman  v.  United 
States,  192  Fed,  273,  112  C.  C.  A.  522,  holding  refusal  to  receive  cumu- 
lative affidavits  offered  in  support  of  motion  for  new  trial,  in  prosecu- 
tion for  using  mails  to  defraud  purchasers  of  town  lots,  after  motion 
had  been  taken  under  advisement,  and  trial  court  was  ready  to  an- 
nounce decision,  was  not  abuse  of  discretion. 

Objection  that  indictment  haying  wrong  name  in  one  count  is  insnfll- 
dent^  not  taken  on  demurrer  at  trial,  comes  too  lato  in  Federal  Supreme 
Court,  wliere  suhstantial  rights  of  accused  are  not  aifected. 

Approved  in  Lamar  v.  United  States,  241  U.  8.  117,  60  L.  Bd.  917, 
36  Sup.  Ct.  535,  indictment  charging  accused  with  fraudulent  intent 
under  section  32  of  Penal  Code  in  pretending  to  be  member  of  Congress, 
is  sufficient  under  section  1025,  Revised  Statutes;  Scoric  ▼.  United 
States,  217  Fed.  874,  133  C.  C.  A.  581,  fact  that  name  of  defendant 
charged  with  others  with  contempt  for  violating  injunction  is  omitted, 
through  clerical  en'or,  from  order  entered  on  petition  transferring  pro- 
ceeding to  criminal  docket  for  trial,  does  not  invalidate  judgment. 

While  courts  should  caution  Juies  against  too  nmch  reliance  npon  tes- 
timony of  accomplices  and  require  corrohorattng  testimony,  reflisal  to  give 
instmctlon  assuming  that  witness  was  accomplice,  where  such  condnsion 
was  controTmted,  was  not  error. 

Approved  in  Mark  Tick  Hee  ▼.  United  States,  223  Fed.  735,  139 
C.  C.  A.  262,  holding  evidence  sufficiently  corroborates  t^timony  of 
accomplice  to  sustain  conviction  of  violation  of  Chinese  Exclusion  Acts 
of  1882,  1884  and  1907;  Diggs  v.  United  States,  220  Fed.  552,  136 
C.  C.  A.  147,  holding  in  prosecution  for  violation  of  White  Slave  Traffic 
Act  of  1910'  that  refusal  to  instruct  jury  not  to  place  too  much  re- 
liance upon  testimony  of  accomplices  is  not  reversible  error;  Fain  v. 
United  States,  209  Fed.  533,  126  C.  C.  A.  347,  reversing  conviction  for 
eonspiracy  to  make  false  entries  on  public  lands,  where  motion  to  strike 
out  testimony  of  witness  that  person  making  corroborating  affidavit  for 
defendant  in  land  contest  was  ''professional  contester  and  ringer" 
for  such  defendant  was  denied;  Sykes  v.  United  States,  204  Fed.  913, 
123  C.  C.  A.  205,  reversing  conviction  of  burglary  on  uncorroborated 
testimony  of  accomplice,  although  no  motion  was  made  at  trial  for 
instructed  verdict;  Richardson  v.  United  States,  181  Fed.  9, 104  C.  C.  A. 
69,  holding  refusal  to  instruct  jury  not  to  rely  on  uncorroborated  evi- 
dence of  accomplices  was  not  error  and  affirming  conviction  of  cashier 
of  national  bank  for  false  entries,  where  government  denies  clerks  mak- 
ing entries  under  directions  of  cashier  were  accomplices. 
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217  17.  a  624<^99,  54  L.  Ed.  868»  30  Sup.  Ct.  504,  SOUTHESN  BAILWAT 
CO.  ▼.  KINO. 

State   may,  In   absence   of   congreBsLonal   action,   regulate  manner  in 
wldch  interstate  train  approaches   dangerous   crosBtngB  and  slgnala  to  be 

given. 

Approved  in  Savage  v.  Jones,  225  U.  S.  520,  56  L.  Ed.  1189,  32  Sap. 
Ct.  715,  upholding  Indiana  statute  of  1907  regulating  sale  of  concen- 
trated commercial  food  for  stock,  requiring  disclosure  of  ingredients 
but  not  formula  for  combination )  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission of  Alabama,  191  Fed.  765,  order  of  railroad  commission  re- 
quiring railroad  to  use  station  built  by  private  corporation  when  another 
company  is  not  required  to  use  it  or  share  in  expense  of  its  main- 
tenance is  void;  Mobile  &  Birmingham  R.  R.  Co.  v.  Louisville  etc.  R.  R. 
Co.,  192  Ala.  145,  68  South.  908,  condemnation  under  State  laws  of 
crossing  over  railroad  handling  interstate  commerce  is  not  interference 
with  interstate  commerce ;  Seaboard  Air  Line  Ry.  Co.  v.  Blackwell,  143  Ga. 
243,  245,  249,  Ann.  Cas.  1917A,  967,  84  S.  E.  474,  475,  477,  upholding 
provision  of  Civil  Code  of  1910,  §  2675,  requiring  locomotive  engineer 
to  check  speed  of  train  approaching  crossing,  as  applied  to  train  en- 
gaged in  interstate  commerce;  Sargent  v.  Rutland  R.  Co.,  86  Vt.  342, 
85  Atl.  660,  invalidity  of  Laws  of  1906,  No.  122,  relating  to  demurrage 
charges  for  freight,  not  limited  to  intrastate  commerce,  is  inseparable 
and  renders  whole  statute  void. 

Person   attaddng   State   statute   as   Toid  uader  Federal  Constitntion 
must  show  that  alleged  nnconstitntlonal  feature  aifects  him. 

Approved  in  Bosley  v.  McLaughlin,  236  U.  S.  395,  59  L.  Ed.  636,  35 
Sup.  Ct.  345,  upholding  California  statute  of  1911,  limiting  hours  of 
labor  of  women  in  certain  occupations,  including  hospitals,  without 
deciding  abstract  question  as  to  women  physicians  and  surgeons;  Rail 
&  River  Coal  Co.  V.  Yaple;  236  U.  S.  349,  69  L.  Ed.  616,  35  Sup.  Ct.  359, 
upholding  Ohio  Law  of  1914  prohibiting  employers  from  screening  coal 
before  weighing  as  basis  for  miners'  wages  in  suit  by  coal  mining  cor- 
poration to  restrain  its  enforcement;  Jeffrey  Mfg.  Co.  v.  Blagg,  235 
U.  S.  576,  69  L.  Ed.  368.  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  573,  Ohio  Work- 
men's Compensation  Act  taking  away  defense  of  contributory  negligence 
from  employer  employing  more  than  five  persons  cannot  be  attacked 
by  employer  on  ground  that  it  discriminates  against  employees  in  shops 
employing  less  than  five  persons;  Louisville  etc.  R.  R.  Co.  v.  Finn,  235 
U.  S.  610,  69  L.  Ed.  384,  35  Sup.  Ct.  146,  McCloud  Act  of  Kentucky 
authorizing  railroad  commission  to  establish  maximum  rates  cannot  be 
attacked  for  failure  to  provide  compulsory  process  by  person  not  suffer- 
ing for  lack  of  compulsory  process  against  witnesses;  Missouri  etc.  Ry. 
Co.  V.  Cade,  233  U.  S.  648,  58  L.  Ed.  1137,  34  Sup.  Ct.  678,  validity  of 
Texas  statute  of  1909  imposing  attorney's  fee  on  defeated  defendant  in 
certain  classes  of  cases,  under  commerce  clause  of  Federal  Constitution 
cannot  be  attacked  in  suit  not  based  upon  claim  arising  out  of  interstate 
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commerce;  Farmers'  etc.  Sav.  Bank  v.  State  of  Minnesota^  232  U.  S. 
530,  58  L.  Ed,  713,  34  Sup.  Ct.  354,  Minnesota  tax  statute  of  1907,    - 
excepting  from  exemption  banks,  savings  banks,  and  trust  Gompanies  is 
not  void  as  discriminating  against  savings  banks;  Plymouth  Coal  Co. 
V.  Pennsylvania,  232  U.  S.  546,  58  L.  Ed.  719,  34  Sup.  Ct.  359,  upholding 
Pennsylvania  statute  of  1891  requiring  owners  of  adjoining  coal  prop- 
erties   to    leave   boundary   pillars   sufficient   to   safeguard    employees; 
Hampton  v.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  409,  57  L.  EdL  600,  33  Sup. 
Ct.  263,  reversing  decision  holding  Arkansas  act  of  1907,  relating  to 
furnishing  cars  promptly  to  shippers  in  suit  by  railroad  to  enjoin  en- 
forcement of  act,  where  railroad  does  not  show  rights  protected  by  Fed- 
eral Constitution  have  been  invaded;  Yazoo  etc.  R.  R.  Co.  v.  Jackson 
Vinegar  Co.,  226  U.  S.  220,  67  L.  Ed.  195,  33  Sup.  Ct.  40,  upholding 
Mississippi  statute  (Laws  1908,  c.  196,  p.  205),  imposing  penalty  on 
carrier  for  failure  to  settle  claims  for  loss  or-  damage  to  goods  in  in- 
trastate shipment  within  reasonable  time;  Rosenthal  v.  New  York,  226 
U.  S.  271,  Ann,  Gas.  1914B,  71,  57  L.  Ed.  217,  33  Sup.  Ct.  27,  upholding 
New  York  statute  as  amended  in  1903  prohibiting  junk  dealers  from 
buying  wire  or  copper  used  by  telegraph,  telephone,  or  railroad  company «. 
without  ascertaining  whether  person  had  right  to  sell;  Darnell  v.  In- 
diana, 226  U.  S.  398,  57  L.  Ed.  272,  33  Sup.  Ct.  120,  upholding  Indiana 
statute  of  1908  taxing  shares  of  foreign  corporations  owned  by  residents 
of  State,  where  objection  to  validity  does  not  apply  to  person  making 
it;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  650,  56  L.  Ed.  1201, 
32  Sup.  Ct.  784,  Iowa  statute  of  1907  regulating  sale  of  concentrated 
comniercial  foodstuff  for  stock  cannot  be  attacked  by  person  doing 
large   business  on  ground  that  it  discriminates  against  person   doing 
small  business;  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  473,  56  L.  Ed. 
613,  32  Sup.  Ct.  236,  denying  recovery  of  tax  paid  under  protest  by 
Indiana  corporation  doing  interstate  business,   where  duress  of  pro- 
visions of  Texas  statute    of  1906  applied  only  to  corporations  doing  in- 
trastate business;  Flint  v.  Stone  Tracy  Co.,  220  U.  S.  177,  Aim.  Gas. 
1912B.  1312,  66  L.  Ed.  424,  31  Sup.  Ct.  342,  objections  to  validity  of 
corporation  tax  law  of  1909  not  properly  arising  in  case  cannot  be  con- 
sidered; Eu^el  V.  O'Malley,  2J.9  U.  S.  135,  56  L.  Ed.  136,  31  Sup.  Ct. 
190,  objection  to  validity  of  New  York  Banking  Act  of  1910  on  ground 
of  discrimination  in  that  applicant  must  have  resided  in  United  States 
&ve  years  immediately  preceding  application  cannot  be  made  by  person 
satisfying  that  requirement ;  Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed. 
130,  validity  of  provisions  of  Maryland  law  of  1908,  abating  actions 
at  law  by  creditors  to  enforce  stockholder's  liability  for  unpaid  sub- 
scriptions brought  after  July  1,  1907,  will  not  be  determined  in  action 
brought  after  passage  of  act;  Central  of  Georgia  Ry.  So.  v.  Sims,  169 
Ala.  301,  53  South.  828,  initial  carrier  in  ease  against  it  under  act  of 
1906,  making  initial  carrier  liable  for  loss  or  injury  to  interstate  ship- 
ment by  connecting  carrier,  may  not  question  validity  of  provision  al- 
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lowing  it  to  recover  from  connecting  carrier;  City  of  Montgomery  v. 
Royal  Exchange  Assur.  Corp.,  5  Ala.  App.  325,  59  South.  510,  municipal- 
ity cannot  attack  validity  of  Revenue  Act  of  1911  imposing  privilege 
tax  on  fire  insurance  companies  on  ground  that  it  discriminates  against 
foreign  insurance  companies;  Gherna  v.  State,  16  Ariz.  357,  Ann.  Gas. 
1916D,  94,  146  Pac.  500,  person  charged  with  selling  liquor  in  violation 
of  prohibition  amendment  to  Constitution  may  not  raise  question  of 
validity  of  provision  prohibiting  introduction  of  intoxicating  liquor  into 
State ;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  378,  65  South.  284,  uphold- 
ing statute  imposing  double  damages  for  benefit  of  person  injured  upon 
company  or  individual  leaving  open  pit  of  greater  depth  than  two  feet 
outside  of  inclosure,  as  applied  to  corporation  leaving  uninclosed  pit  on 
land  in  which  cattle  perish;  Eliopolo  v.  Stubbs,  143  Oa.  606,  85  S.  E. 
855,  in  proceeding  to  enjoin  known  defendant  from  operating  blind  tiger 
nuisance,  validity  of  provisions  of  Civil  Code  1910,  §§  5336,  5337,  re- 
lating to  nuisance  operated  by  unknown  or  concealed  person,  cannot  be 
attacked ;  Commonwealth  v.  Moore,  214  Mass.  21, 100  N.  E.  1073,  statute 
of^l912  prohibiting  sale  in  State  of  carcasses  of  neat  cattle  slaughtered 
outside  of  State  unless  inspected  at  time  of  slaughter  is  not  void  as  con- 
flicting with  act  of  Congress  of  1906;  Adams  v.  Adams,  211  Mass.  200, 
97  N.  E.  983,  original  testamentary  trustee  and  guardian  ad  litem  rep- 
resenting absentee  are  parties  entitled  to  appeal  from  decree  in  proceed- 
ing under  Statutes  of  1905,  c.  326,  for  distribution  of  fund  among  bene- 
ficiary's heirs  at  law  after  his  absence  for  fourteen  years;  State  v. 
Walter  Bowen  &  Co.,  86  Wash.  30,  149  Pac.  332,  where  provisions  of 
commission  merchants'  law,  chapter  139  of  Laws  of  1907,  applicable  to 
defendant  are  valid,  invalidity  of  other  provisions  inapplicable  and 
separable  will  not  defeat  entire  act. 

Pleading  must  state  facts  not  conclusions. 

Approved  in  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  197,  statement  in 
bill  to  enjoin  enforcement  of  rate  order  of  Kentucky  railroad  commis- 
sion that  McChord  Act  is  direct  interference  with  interstate  commerce 
is  conclusion  of  law  and  not  fact  admitted  by  demurrer  to  bill. 

Distinguished  in  Maniaci  v.  Interurban  Express  Co.,  266  Mo.  642, 
182  S.  W.  983,  petition  in  action  against'  express  company  states  facts 
sufficiently  as  against  demurrer,  although  statement  of  legal  conclu- 
sion is  added. 

Joinder  and  splitting  of  claims  for  injury  to  person  and  property 
arising  out  of  single  tort.    Note,  Ann.  Gas.  1912D,  258. 

217  U.  S.  63&-546,  54  L.  Ed.  874,  SO  Sap.  Ot.  592,  FBEEMAN  T.  UNITED 
STATES. 

Fact  tliat  money  penalty  imposed  for  embezslement  went  to  creditor 
and  not  into  treasury  under  Penal  Code  of  Pldllppine  Islands  did  not  make 
imprisonment  for  nonpayment  of  penalty  imprijonment  for  debt. 
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Distingaished  in  United  States  v.  Reynolds,  235  U.  S.  149,  59  L.  Ed. 
168,  *35  Sup.  Ct.  86|  holding  contract  under  Alabama  Code,  §  6846, 
of  person  convicted  of  crime  and  released  upon  paj'ment  of  fine  by  surety 
by  which  such  person  agrees  to  work  for  surety  to  pay  fine,  enforceable 
by  separate  punishment  is  void  as  establishing  peonage. 

217   U.  S.  547-^60,  54  L.  Ed.  877,  30  Sop.  Ct  581,  COLXTBIBIA  HEiaHTS 
BEAIfTY  CO.  ▼.  BXTDOLPH. 

Act  of  Congress  of  1900  arbitrarily  fixing  minimum  assessment  for  bene- 
fits for  street  extension  is  within  complete  Joxisdiction  of  Congress  over 
District  of  Columbia. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  551,  55  L.  Ed.  850,  31  Sup. 
Ct.  679,  upholding  act  of  1899  extending  street  in  District  of  Columbia 
and  authorizing  assessments  for  benefits  on  property  within  assess- 
ment district. 

Buprema  Court  by  roles  21  and  36  resenres  right  to  examine  transcript 
of  record  on  wilt  of  error  or  appeal  to  discover  "plain  error/'  where  no 
objection  is  made  to  failure  to  assign  eorror  as  reaulred  by  Bevised  Stat- 
utes, sections  997,  1012. 

Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  649,  550,  55  L.  Ed.  850, 
31  Sup.  Ct.  679,  specification  of  errors  in  appellant's  brief  on  appeal 
from  Court  of  Appeals  of  District  of  Columbia  does  not  satisfy  re- 
quirements of  Revised  Statutes,  sections  997,  1012,  and  Supreme  Court 
Rule  35,  but  in  view  of  prevailing  practice  in  District  of  Columbia 
Supreme  Court  will  notice  plain  error  under  Rule  21. 

Fact  that  counsel  was  not  present  when  Jurors  were  accepted  and  sworn 
does  not  invalidate,  impaneling  of  jury,  where  statute  does  not  so  provide. 

Approved  in  Pennsylvania  Co.  v.  United  States,  233  Fed.  760,  139 
C.  C.  A.  289,  confirming  award  of  commissioners  in  proceedings  by 
government  to  condemn  tract  of  railroad  land  bordering  on  navigable 
water,  where  award  was  not  so  low  as  to  be  unreasonable  or  arbitraiy; 
United  States  v.  Beaty,  198  Fed.  292,  confirming  award  of  commissioners 
in  condemnation  proceedings  by  government  to  obtain  sites  for  public 
buildings,  where  fairness  of  commissioners  is  not  impeaclied  and  there 
is  no  clear  error;  Washingt<Hi  Ry.  &  £.  Co.  v.  Newman,  41  App.  D.  C. 
445,  approving  instructions  to  jury  in  action  for  condemnation  of  lands 
for  street  extension,  permitting  it  to  consider  future  improvements  in 
assessing  benefits,  and  confirming  award;  American  Security  etc.  Co. 
r.  Rudolph,  38  App.  D.  C.  39,  holding  instruction  to  jury  was  correct  and 
affirming  award  in  condemnation  proceedings  for  street  extension  pur- 
poses in  District  of  Columbia. 

Miscellaneous.  Cited  in  Wallach  v.  Rudolph,  217  U.  S.  561,  54  L.  Ed. 
883,  30  Sup.  Ct.  587,  for  history  of  litigation. 
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217  17.  8.  661^62,  54  L.  Ed.  883^  90  Sup.  Ot.  687,  WAUiAOH  T.  RUDOLPH. 

Not  cited. 

217  17.  8.  663-676,  54  I^  Bd.  883»  30  Sap.  Ot.  578,  BROWK-FOBMAK  CO. 
▼.  KEKTUOKY. 

Federal  Sninreme  Oourt  accepts  construction  of  8tate  statute  loy  liigb- 
est  State  conrt  tliat  tax  Imposed  is  license  and  not  property  tax. 

Approved  in  In  re  Bradley,  225  Fed.  309,  following  Alabama  decisions 
that  lease  of  premises  for  saloon  is  binding  on  tenant  nsing  premises 
for  sale  of  nonintoxicating  liquors  after  passage  of  prohibition  law  and 
allowing  lien  for  rent  in  bankruptcy  proceeding;  Audas  v.  Highland 
Land  &  Bldg.  Co.,  205  Fed.  864, 125  C.  C.  A.  62,  decision  of  highest  court 
of  Kentucky  that  foreclosure  proceeding  was  not  invalidated  by  certain 
alleged  defects  in  procedure,  in  so  far  as  it  accords  with  settled  con- 
struction of  Kentucky  statutes,  is  binding  on  Federal  court. 

Questions  of  State  law  as  to  whieh  State  court  decisions  must  be 
followed  in  actions  originating  in  or  removed  to.  Federal  eourts. 
Note,  40  L.  R.  A.  (N.  S.)  445. 

License  tax  imposed  by  Kentucky  statute  of  1906  upon  business  of 
c<»ipoundin«  rectifying,  adulterating  or  blending  distilled  qrtrits,  is  not 
void  as  discrimination  in  favor  of  resident  or  nonresident  distillers  and 
in  favor  of  nonrecident  rectifiers  or  blenders. 

Approved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  146, 
upholding  Ohio  act  of  1913  prohibiting  exhibition  of  moving  picture 
films  without  stamp  of  approval  of  board  of  censors,  as  applied  to  films 
shipped  from  outside  of  State;  Ohio  River  etc.  Ry.  Co.  v.  Dittey,  203 
Fe^d.  548,  upholding  Ohio  statute  of  1911  imposing  excise  tax  of  four 
per  cent  on  gross  intrastate  earnings  of  railroads,  and  taxing  other 
public  utilities  at  lower  rates;  The  Michigan  Telephone  Tax  Cases,  185 
Fed.  638,  upholding  Public  Acts  of  Michigan,  1909,  taxing  telephone  and 
tel^praph  companies  on  ad  valorem  basis  and  exempting  companies 
whose  gross  receipts  within  State  for  fiscal  year  did  not  exceed  five 
hundred  dollars;  Jackson  v.  Neff,  64  Fla.  333.  60  South.  353,  upholding 
increased  license  tax  imposed  upon  motor  vehicles  used  for  hire  or 
where  charge  is  made  for  use  thereof  over  tax  imposed  upon  motor 
vehicles  used  by  owner  or  without  charge;  State  v.  Fairmont  Creamery 
Co.,  153  Iowa,  714,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  900,  upholding 
provision  of  Code  Supplement  of  1907,  as  amended  by  Acts  33d  General 
Assembly,  c.  222,  prohibiting  discrimination  between  different  localities 
by  buyer  of  certain  dairy  and  farm  products  for  purpose  of  destroying 
competitor;  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  446,  174  S.  W.  90, 
upholding  ordinance  imposing  on  street  railroad  quarterly  license  tax 
for  each  car  used  in  transporting  passengers  to  amount  of  one  mill  for 
each  pay  passenger  carried  during  preceding  quarter;  State  v.  Standard 
Oil  Co.,  61  Or.  452,  Ann.  Gas.  19i4B,  179,  123  Pac.  45,  provision  of  stat- 
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ate  of  1906  taxing  gross  earnings  in  State  of  resident  and  nonresident 
oil  companies  is  not  void  as  taxation  of  interstate  commerce. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordin- 
ance.   Note,  19  Ann.  Gas.  175, 180. 

217  U.  S.  677>^85,  54  L.  Ed.  888,  30  Sup.  Ct.  680,  HAS7IAin>  V.  WEST 
VIBOIKIA. 

Not  cited. 

217  U.  S.  586-588,  54  L.  Ed.  802,  30  Sup.  Ot.  600,  EX  PASTE  0EnBTTES. 

Mandamus  wUl  not  lie  to  compel  Circuit  Court  to  romaad  case  to  State 
court  wlkere  Circuit  Court  has  jurisdiction  to  determine  whetber  case  it 
remoTaUe. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  denying  mandamus  to  correct  alleged  error  in  refusal  to  remand  in 
action  for  personal  injuries  where  order  may  be  reviewed  upon  writ  of 
error  or  appeal;  Ex  parte  Harding,  219  U.  S.  372,  376,  377,  380,  37 
L.  R.  A.  (N.  S.)  392,  55  L.  Ed.  255,  257,  258,  31  Sup.  Ct.  324,  denying 
mandamus  to  compel  Circuit  Court  to  remand  case  in  which  it  decides 
that  it  has  junsdiction  of  issues  of  citizenship  and  separable  contro- 
versy; Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed.  941, 
120  C.  C.  A.  257,  sustaining  motion  to  remand  in  condemnation  pro- 
ceeding, whei-e  none  of  defendants  are  inhabitants  of  district  and  plain- 
tiff has  not  waived  objection  to  jurisdiction;  Sagara  v.  Chicago  etc. 
Ry.  Co.,  189  Fed.  223,  sustaining  motion  to  remand  action  for  personal 
injuries  brought  in  Colorado  court  by  alien  against  Illinois  and  Iowa 
corporation  and  removed  to  Federal  Circuit  Court  in  Colorado,  where 
alien  plaintiff  objects  to  jurisdiction. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  87  L.  R.  A. 
(N.  S.)  892,  893. 

217  U.  a  689,  54  la.  Ed.  895,  30  Sop.  Ct.  693,  B0OEB8  v.  CLARK  IRON  CO. 

Cited  in  Mohawk  Overall  Co.  v.  Hooker,  Corser  &  Mitchell  Co.,  235 
U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  Commonwealth  Trust  Co.  v. 
Trocon,  235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202 ,  Britton  v.  Wheeler, 
235  U,  S.  687,  59  L.  Ed.  425,  35  Sup.  Ct.  203,  United  States  Fidelity  etc. 
Co.  V.  Poetker,  235  U.  S.  684,  59  L.  Ed.  423.  35  Sup.  Ct.  201,  De  Beam 
V.  Winans,  232  U.  S.  719,  58  L.  Ed.  813,  34  Sup.  Ct.  601,  May  v.  Illinois, 
232  U.  S.  720,  58  L.  Ed.  814.  34  Sup.  Ct.  602,  Devon  v.  Cincinnati  etc. 
Ry.  Co.,  220  U.  S.  605,  55  L.  Ed.  605,  31  Sup.  Ct.  718,  Burgoyne  v. 
McKillip,  220  U.  S.  605,  55  L.  Ed.  605,  31  Sup.  Ct.  718,  Rat  Portage 
Lumber  Co.  v.  Minnesota,  220  U.  S.  606,  55  L.  Ed.  606,  31  Sup.  Ct.  718, 
and  Hubbard  v.  Worcester  Art  Museum,  220  U.  S.  605,  55  L.  Ed.  606, 
31  Sup.  Ct.  718. 
XX— 7 
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217  XT.  B.  600,  54  Ii.  Ed.  895,  SO  Sup.  Ct  603,  IN  BE  W.  O.  COTU5  k  CO, 
Cited  in  W.  G.  Coyla  &  Co.  v.  Stem,  193  Fed.  589,  113  ^.  C.  A.  460. 

217  XT.  B.  501,  54  L.  Ed.  895,  30  Sup.  Ot.  263,  NOUJliAN  ▼.  WENTWOBTH 
LUNCH  CO. 

Cited  in  In  re  Wentworth  Lunch  Co.,  189  Fed.  833,  and  In  re  Imperial 
Film  Exchange,  198  Fed.  81,  117  C.  C.  A.  188. 

217  XT.  B.  594,  54  L.  Ed.  896,  30  Sop.  Ct  604,  SCHULTZ  ▼.  DIEHL. 

Cited  in  Consolidated  Interatate  Callahan  Min.  Co.  7.  Callahan  Min. 
Co.,  228  Fed.  531.. 

217  XT.  B.  597,  54  Ii.  Ed.  896,  30  S«ip.  Ot  606,  8HEDD  ▼.  ILLINOIS. 

Cited  in  Cowan  v.  Illinois,  235  U.  S.  693,  59  L.  Ed.  428,  35  Sup.  Ct. 
206,  and  Johnson  v.  Northern  Trust  Co.,  265  111.  266,  106  N.  E.  815. 

217  XT.  &  608,  54  Lu  Ed.  901,  30  Sap.  Ot  697,  BABTHOLOMSW  ▼.  tJVITBB 
STATES. 

Cited  in  Frankfurt  y.  United  States,  231  Fed.  907. 
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ei8  U.  8.  1-26,  20  Ann.  Cas.  1061,  54  L.  Ed.  905,  30  Sap.  Ot.  682,  8I8TABB 
▼.    SISTABE. 

Decree  for  future  payment  of  alimony  Ib,  as  to  instaUmente  past  dne 
and  unpaid,  wltliin  protection  of  full  faith  and  credit  clause  of  Federal 
Conatitntlon,  unless  under  State  law  enforcement  of  decree  Is  so  com- 
pletely within  discretion  of  court  that  it  may  be  annulled  or  modified  even 
as  to  overdue  installments. 

Approved  in  Cotter  v.  Cotter,  225  Fed.  475,  139  C.  C.  A.  453,  decree 
awarding  alimony  payable  in  future  installments  constitutes  proper  basis 
for  suit  in  another  jurisdiction  under  full  faith  and  credit  clause  of 
Federal  Constitution,  and  State  court  cannot  modify  decree  as  to  in- 
stallments of  alimony  past  due  and  unpaid;  McGregor  v.  McGregor,  52 
Colo.  295,  297,  122  Pac.  391,  holding  sections  138  and  139  of  California 
Civil  Code  do  not  authorize  modification  of  divorce  decree  as  to  past- 
due  installments  of  alimony,  and  judgment  of  California  court  as  to 
snob  installments  is  enforceable;  Lynham  v.  Hufty,  44  App.  D.  C.  594, 
order  in  divorce  snit,  made  before  final  decree,  awarding  wife  specific 
sum  of  money  as  alimony  pendente  lite,  is  final,  even  though  final  de- 
cree dismisses  wife's  bill  and  grants  husband  divorce  on  cross-bill; 
Irose  V.  Bella,  idl  Ind.  496,  104  N.  E.  854,  in  action  to  enforce  foreign 
judgment  on  promissory  note,  not  inconsistent  with  public  policy  of 
State,  judgment,  valid  on  its  face,  must  be  given  same  force  as  it  had 
in  foreign  jurisdiction;  Rogers  v.  Rogers,  46  Ind.  App.  513,  92  N.  E. 
664,  Ohio  judgment  allowing  wife  alimony  payable  in  installments  is 
final  and  entitled  to  protection  of  full  faith  and  credit  clause;  Taylor 
V.  Stowe,  218  Mass.  249,  250,  105  N.  E.  '891,  892,  judgment  granting 
divorce  in  Maine  and  awarding  weekly  alimony  is  final  and  cannot  be 
questioned  in  action  thereon  in  Massachusetts;  Bolton  v.  Bolton,  86 
N.  J.  L.  625,  628,  629,  Ann.  Oag.  1916E,  938,  92  Atl.  390,  391,  392,  statute 
of  New  York  authorizing  court  to  modify  judgments  allowing  alimony 
confers  no  retroactive  power  to  alter  judgment  as  to  past-due  install- 
ments, which  is  final  decree  within  protection  of  full  faith  and  credit 
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clause;  Campbell  v.  Campbell,  28  Okl.  842,  115  Pao.  1112,  decree  of 
Missouri  court  for  future  payments  of  alimony  is  not  subject  to 
annulment  or  modification  as  to  past-due  installments  and  such  decree 
is  entitled  to  protection  of  full  faith  and  credit  clause;  Rowe  v.  Rowe, 
76  Or.  496,  149  Pac.  535,  divorce  decree  of  California  court  awarding 
alimony  for  support  of  minor  child  is  subject  to  vacation  under  Califor- 
nia Civil  Code,  §  §  13S  and  139,  and  not  final,  and  Circuit  Court  of  Oregon 
has  no  jurisdiction  to  enforce  it;  Gilbert  v.  Hay  ward,  37  R.  I.  310,  312, 
314,  92  Atl.  629,  630,  sums  accrued  and  unpaid  under  decree  for  sepa- 
rate maintenance  granted  to  wife  under  statute  of  1872  become  fixed 
upon  death  of  husband  and  cannot  be  changed  in  proceedings  to  enforce 
unpaid  installments  of  alimony  as  claim  against  estate ;  Henry  v.  Henry 
74  W.  Va.  566,  L-  R.  A.  1916D,  1024,  82  S.  E.  523,  order  of  Supreme 
Court  of  New  York  granting  alimony  pendente  lite  is  not  final,  but  mere 
interlocntoiy  decree  subject  to  modification  and  vacation,  and  is  not 
enforceable  in  this  State  even  as  to  installments  due  and  unpaid;  De 
Longe  V.  Fischback,  153  Wis.  195,  140  N.  W.  1126,  holding  action  may 
be  maintained  on  final  decree  of  Illinois  court  for  payment  of  alimony. 

Power  of  court  to  modify  decree  for  alimony  already   accrued. 
Note,  Ann.  Oas.  1914A,  302. 

Doctrine  of  res  judicata  as  applicable  to  divorce  proceedings.    Note, 
Ann.  Caff.  1916B,  903,  907,  918. 

218  V.  S.  27-36,  54  L.  Ed.  915,  30  Sap.  Ot  672,  BANKIK  ▼.  SMIGH. 

Findings  of  fact  of  bighest  State  court  in  case  inTolving  liability  of 
naticHial  bank  under  contract  are  binding  on  Federal  Supreme  Court. 

Approved  in  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  566,  60 
la.  Ed.  448,  36  Sup.  Ct.  169,  finding  of  State  court  tliat  foreign  corpora- 
tion is  transacting  business  in  State  other  than  interstate  commerce 
having  adequate  support  in  record  is  binding  upon  Federal  Supreme 
Court;  Miedreich  v.  Lauenstein,  232  U.  S.  243,  58  L.  Ed.  589,  34  Sup. 
Ct.  309,  Federal  Supreme  Court  will  not  revise  findings  of  highest  State 
court  upon  issue  of  whether  service  of  process  was  fraudulently  pro- 
cured, where  record  shows  competent  evidence  to  that  end;  Shawnee 
Nat.  Bank  v.  Purcell  Wholesale  Grocery  Co.,  34  Okl.  42,  41  L.  B.  A. 
(N.  S.)  494,  124  Pac.  607.  finding  that  person  is  acting  as  agent  of  bank 
in  buying  groceries  to  carry  out  bridge  contract  of  bank  is  supported  by 
evidence. 

National  bank  may  be  required  to  return  money  received  under  con- 
tract ultra  vires  under  Revised  Statutes,  sections  5133-5136. 

Approved  in  Marcy  v.  Guanajuato  Development  Co.,  228  Fed.  155, 
money  or  property  obtained  by  corporation  through  ultra  vires  contract 
may  be  recorded,  but  corporation  is  not  liable  where  money  or  property 
is  received  by  third  person,  although  it  is  incidentally  benefited;  Hill 
County  V.  Shaw  &  Borden  Co.,  225  Fed.  479,  140  C.  C.  A.  523,  county 
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procuring  supplies  and  appropriating  th^m  ^:it}lout  complying  with 
provisions  of  statute  to  contract  with  uewsptipt^r/IoKfiuch  supplies,  is 
liable  for  conversion  thereof  independent  of  contiSacX  ;* 'lit  re  T.  H. 
Bunch  Co.,  180  Fed.  629,  630,  holding  it  was  not  legiglfCtiTe;intent  to 
impose  upon  carrier  delivering  goods  to  consignee  witlioul  surren^^r 
of  bill  of  lading,  penalty,  in  addition  to  fine  and  civil  liability,  bf.not* 
being  allowed  to  collect  value  of  goods  converted  to  consignee's  use. ' 

Right  of  bank  to  engage  in  business  to  save  debt.     Note,  27  L.  B.  A. 
(N.  S.)  246. 

218  U.  8.  36-57,  64  L.  Ed.  921,  30  Snp.  Ct.  676,  LOXnSVIIl.E  k  NASH- 
VrUUB  K.  K.  CO.  ▼.  MELTOK. 

Wbether  State  court  failed  to  give  full  faith  and  credit  required  by 
Federal  Constltiitlon  to  statute  of  another  State  by  not  construing  as  courts 
of  latter  State  la  not  open  In  Federal  Supreme  Court  unless  question  Is 
properly  asserted  In  State  court. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  236  U.  S.  276, 
59  L.  Ed.  225,  35  Sup.  Ct.  37,  denying  jurisdiction  to  review  decision  of 
State  court  on  ground  that  it  denied  full  faith  and  credit  to  statute 
of  another  State,  where  such  decision  involved  construction  of  statute, 
but  not  its  validity;  Chicago  etc.  Ry.  Co.  v.  Hackett,  228  U.  S.  565,  57 
L.  Ed.  968,  33  Sup.  Ct.  581,  refusing  to  review  judgment  of  Illinois 
coni't  on  fp^und  that  it  denied  full  faith  and  credit  to  judicial  construc- 
tion of  Indiana  statute  by  courts  of  that  State,  where  such  Federal 
rii^ht  was  first  set  up  in  petition  for  writ  of  error  from  Supreme  Court ; 
Texas  etc.  R.  R.  Co.  v.  Miller,  221  U.  S.  416,  417,  55  L.  Ed.  796,  31  Sup. 
Ct.  534,  affirming  decision  of  Texas  court  that  act  of  Louisiana  of  1884 
giving  right  of  action  to  relatives  of  persons  killed  by  negligence  of 
another,  repealed  provision  in  railroad  charter  of  1878,  exempting  it 
from  liability  for  death  of  person  killed  by  negligence. 

Employers'  UablUty  statute  need  not  be  confined  to  employees  engaged 
tn  and  about  train,  but  may  Include  other  emiAoyees  doing  work  essential 
to  operation  of  railroad. 

Approved  in  Ferguson  v.  Lake  Shore  etc.  Ry.  Co.,  169  Mich.  263,  135 
N.  W.  269,  action  against  railroad  for  injury  to  stone  mason's  helper 
in  construction  of  addition  to  roundhouse  is  governed  by  Public  Act  of 
1909,  No.  104,  §  1,  making  railroad  liable  for  injuries  to  employees; 
Karaboris  v.  Or^on-Washington  R.  &  N.  Co.,  75  Or.  363,  146  Pac.  1098, 
employee  engaged  in  unloading  coal  from  cars  in  interstate  commerce 
is  within  protection  of  Federal  Employers'  Liability  Act  of  1908;  Mont- 
gomery V.  Southern  Pac.  Co.,  64  Or.  606,  47  L.  R.  A.  (N.  S.)  13,  131  Pac. 
510,  member  of  switchins:  crew  engaged  in  moving  oil  to  provide  fuel 
for  engines  used  in  transporting  interstate  freight  ia  within  protection 
of  Federal  Employers'  Liability  Act  of  1908. 
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ModiflcatioiL  of  ^f  ^tiw^selpvant  ral«  M  to  railroad  omployoes,  made  hf 
Indiana  employecg^'la^fi^lity  statute  of  1893  does  not  offend  against  equal 
protection  ^cl»i|S»Vf  ^onrteentli  Amendment,  but  aaeh  general  dasaiflca- 
tlon^la  pi|pp«»r:dKerclae  of  police  power. 

,.  •>pprovea  in  Miller  v.  Wilson,  236  U.  S.  383,  L.  R.  A.  1916P,  829,  69 
'Ij/W.*  631,  35  Sup.  Ct.  342,  upholding  statute  of  California  of  1911 
'  limiting  hours  of  employment  in  specified  occupations  including  hotels; 
Bosley  v.  McLaughlin,  236  U.^.  396,  69  L.  Ed.  637,  35  Sup.  Ct.  345,  up- 
holding statute  of  California  of  1911  limiting  hours  of  employment  of 
women  in  specified  occupations  including  hospitals;  Easterling  Lumber 
Co.  V.  Pierce,  235  U.  S.  382,  69  L.  Ed.  281,  35  Sup.  Ct.  133,  upholding 
statute  of  Mississippi  of  1908  abolishing  defense  of  n^ligence  of  fellow- 
servant  in  actions  of*  employees  against  railroads  or  others  using  dan- 
gerous agencies;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  650,  68  L.  Ed. 
1138,  34  Sup.  Ct.  676,  upholding  Texas  statute  of  1909  imposing  attor- 
ney's fee  on  defeated  defendant  in  certain  classes  of  cases;  Patsone 
V.  Pennsylvania,  232  U.  S.  144,  68  L.  Ed.  644,  34  Sup.  Ct.  281,  uphold- 
ing Pennsylvania  statute  of  1909  making  it  unlawful  for  nnnaturalised 
foreign  bom  resident  to  kill  wild  game  and  making  possession  of  shot- 
gpins  or  rifles  to  that  end  unlawful ;  Sturges  etc.  Mfg.  Co.  v.  Beauchamp, 
231  U.  S.  326,  L.  E.  A.  1915A,  1196,  68  L.  Ed.  260,  23  Sup.  Ct.  60,  up- 
holding child  labor  law  of  Illinois  of  1903  requiring  employer  at  his 
peril  to  ascertain  age  of  person  employed;  Chesapeake  etc.  Ry.  Co.  v. 
Cbnley,  230  U.  S.  523,  67  L.  Ed.  1604,  33  Sup.  Ct.  985,  upholding  West 
Virginia  statute  of  1907  r^ulating  intrastate  rates  and  excepting  from 
its  operation  lines  less  than  fifty  miles  in  length;  Chicago  etc.  Ry.  Co. 
V.  Hackett,  228  U.  S.  561,  67  L.  Ed.  967,  33  Sup.  Ct.  581,  upholding 
Indiana  statute  of  1893  abolishing  defense  of  negligence  of  fellow- 
servant  in  actions  for  personal  injuries  by  employees;  Toyota  v.  Ter- 
ritory of  Hawaii,  226  U.  S.  192,  67  L.  Ed.  184,  33  Sup.  Ct.  47,  upholding 
section  1343,  Revised  Laws  of  Hawaii,  imposing  license  fee  of  six  hun- 
dred dollars  for  auctioneers  in  district  of  Honolulu  and  fifteen  dollars 
for  other  districts;  Rosenthal  v.  New  York,  226  U.  S.  270,  Ann.  Oaa. 
1914B,  71,  67  L.  Ed.  217,  33  Sup.  Ct.  27,  upholding  section  550,  Penal 
Code  of  New  York,  as  amended  in  1903,  prohibiting  junk  dealers  from 
buying  wire  or  copper  used  by  or  belonging  to  railroad,  telegraph,  or 
telephone  company  without  diligent  inquiry  as  to  seller's  right  to  sell; 
Mondou  V.  New  York  etc.  R.  R.  Co.,  223  U.  S.  53,  38  L.  R.  A.  (N.  S.) 
44,  86  L.  Ed.  347,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  886,  upholding  Federal 
Employers'  Liability  Act  of  1908;  Lindsley  v.  Natural  Carbonic  Gas  Co., 
220  U.  S.  79,  Ann.  Cas.  19120,  160,  66  K  Ed.  377,  31  Sup.  Ct.  337,  up- 
holding New  York  statute  of  1908  for  protection  of  mineral  springs; 
Mobile  etc.  R.  R.  Co.  v.  Tumipseed,  219  U.  S.  41,  Ann.  Oas.  1912A,  463, 
32  L.  R.  A.  (N.  S.)  226,  66  L.  Ed.  80,  31  Sup.  Ct.  136,  2  N.  C.  C.  A.  245, 
upholding  section  3559  of  Mississippi  Constitution  of  1890  abrogating 
fellow-servant  rule  as  to  railroad  employees,  whether  engaged  in  opera- 
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tion  of  trains  or  not ;  Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  574, 
55  L.  Ed.  341,  31  Sup.  Ct.  259,  upholding  Iowa  statute  of  1898  pro- 
viding that  no  contract  entered  into  prior  to  injuiy  nor  acceptance  of 
benefits  after  injury  shall  be  bar  to  action  by  employee  against  rail- 
road; Griffith  V.  Connecticut,  218  U.  S.  571,  54  L.  Ed.  1154,  31  Sup.  Ct. 
132,  upholding  Connecticut  statute  of  1907  limiting  interest  in  loans  and 
exempting  from  its  operation  loans  by  national  and  State  banks  and 
trust  companies  and  bona  fide  mortgages  on  real  and  personal  property ; 
Swayne  v.  Barsch,  236  Fed.  687,  141  C.  C.  A.  337,  upholding  Oregon 
Employers'  Liability  Act  of  1911  depriving  employer  of  defense  of 
negligence  of  fellow-servant ;  Central  Trust  Co.  v.  George  Lueders  &  Co., 
221  Fed.  832,  137  C.  C.  A.  387,  upholding  Kentucky  Statutes,  §  2487, 
giving  lien  on  property  of  public  service  corporations  and  manufac- 
turing establishments  to  employees  and  persons  furnishing  materials; 
Austin  V.  Chicago  etc.  Ry.  Co.,  220  Fed.  88,  135  C.  C.  A.  653,  10 
N*.  C.  C.  A.  86,  under  Revised  Statutes  of  Missouri  of  1909,  §  5434, 
making  railroad  liable  for  injuries  to  employee  resulting  from  neg- 
ligence of  fellow-employee,  employee  injured  by  negligence  of  fellow- 
employee  while  removing  scrap  in  yard  of  roundhouse  may  maintain 
action;  Louisville  etc.  R.  Co.  v.  Siler,  186  Fed.  194,  upholding  McChord 
Act  of  Kentucky  of  1900  authorizing  State  Railroad  Commission  to  ftx. 
rates  and  rate  order  of  commission;  St.  Louis  etc.  Ry.  Co.  v.  Ingram, 
118  Ark.  385,  176  S.  W.  694,  upholding  act  of  1911  abolishing  defenses 
of  negligence  of  fellow-servant,  contributory  negligence,  and  assumption 
of  risk  in  actions  against  railroads  by  employees;  Button  Phosphate  Co. 
v.  Priest,  67  Fla.  383,  65  South.  286,  upholding  General  Statutes  of  1906, 
§§  3152,  3153,  making  it  unlawful  to  leave  open  and  unindosed  pits  of 
specified  dimensions  and  authorizing  recovery  of  double  damages  for 
injui'ies  to  stock  falling  into  same;  Davis  v.  Florida  Power  Co.,  64  Fla. 
270,  Ann.  Ca&  1914B,  966,  60  South.  767,  5  N.  C.  C.  A.  943,  upholding 
statute  giving  right  of  action  for  death  of  minor  child  against  cor- 
porations and  associations,  but  not  against  individuals;  Peninsula  In- 
dustrial Ins.  Co.  V.  State,  61  Fla.  382,  55  South.  400,  upholding  act  of 
1907  imposing  tax  of  two  per  cent  of  gross  receipts  of  premiums  from 
polic3'-holders  upon  companies  or  associations  engaged  in  sick  and 
funeral  benefit  insurance  in  State;  Taylor  v.  Prairie  Pebble  Phosphate 
Co.,  61  Fla.  457,  54  South.  905,  Employers'  Liability  Act  of  1891  mod- 
ifyincj  common-law  rule  as  to  negligence  of  fellow-servant  in  actions  for 
injuries  to  employees  applies  only  to  railroads  and  not  to  mining  cor- 
poration incidentally  operating  railroad;  State  ex  rel.  Railroad  Commrs. 
V.  Atlantic  Coast  Line  R.  Co.,  60  Fla.  476,  54  South.  398,  upholding 
i-ule  12  of  Railroad  Commissioners  requiring  written  application  to  be 
made  to  commissioners  before  discontinuance  of  regular  passenger  train 
between  points  in  State;  Washington  v.  Atlantic  Coast  Line  R.  Co.,  136 
Oa.  653,  38  L.  B.  A.  (N.  S.)  867.  71  S.  E.  1072,  upholding  RaUioad 
Employers'  Liability  Act  of  1909  providing  that  acceptance  of  benefits 
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should  not  i^^lease  railroad  from  liability  as  applied  to  employee  join- 
in?  relief  department  before  passage  of  act;  Cincinnati  etc.  R.  Co.  v. 
McCuUom,  183  Ind.  562,  109  N.  E.  208,  upholding  statute  of  1914  pro- 
viding for  sui-vival  of  claim  for  pei-sonal  injuries  where  claimant  dies 
pending  appeal  from  judgment;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind. 
286,  Ann.  Oas.  1916D,  258,  104  N.  E.  296,  5  N.  C.  C.  A.  498,  upholding 
Employers'  Liability  Act  of  1911,  applying  to  employers  of  mere  than 
five  men;  Bennett  v.  Evansville  etc.  R.  Co.,  48  Ind.  App.  150,  95  N.  E. 
595,  complaint  in  action  by  administratrix  for  death  of  member  of  bridge 
gang  struck  by  piling  while  complying  with  special  order  of  boss  to 
go /to  dangerous  place  in  center  of  car  being  unloaded,  can  recover  under 
Employers'  Liability  Act  of  1893;  Richey  v.  Cleveland  etc.  Ry.  Co.,  47 
Ind.  App.  136,  138,  93  N.  E.  1026,  1027,  section-hand  injured  by  being 
thrown  from  handcar  while  performing  special  order  of  foreman 
could  recover  against  railroad  under  Employers'  Liability  Act 
of  1893;  Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich.  79, 
82,  138  N.  W.  357,  upholding  Public  Acts  1909,  No.  104,  withdraw- 
ing from  carrier  defenses  of  fellow-serv^ant,  assumed  risk,  and 
contributory  negligence;  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126  Minn. 
292,  L.  R.  A.  1916D,  412,  148  N.  W.  74,  5  N.  C.  C.  A.  876,  upholding 
Workmen's  Compensation  Act  of  1913,  excluding  from  its  operation 
domestic  servants,  farm  laborei's,  casual  employees,  and  railroad  em- 
ployees engaged  in  interstate  commerce;  Majavis  v.  Great  Northern  Ry. 
Co.,  121  Minn.  435,  437,  438,  141  N.  W.  808,  809,  upholding  North 
Dakota  Safety  Appliance  Act  of  1907,  making  carrier  liable  to  any  of 
its  employees  for  injuries  resulting  from  negligence  of  its  officers,  agents 
or  other  employees;  Easterling  Lumber  Co.  v.  Pierce,  106  Miss.  683,  64 
South.  464,  4  N.  C.  C.  A.  212,  upholding  laws  of  1908  abolishing  fellow- 
servant  rule  in  actions  for  injuries  to  employees  of  railroads  and  others 
using  dangerous  s^encies  of  steam,  electricity  or  gasoline;  Powers  v. 
Missouri  Pac.  Ry.  Co.,  262  Mo.  707,  172  S.  W.  2,  car-repairer  of  rail- 
road is  engaged  in  work  of  operating  railroad  within  Revised  Statutes 
of  1909,  §  5434,  abolishing  common  law  fellow-servant  rule;  Hawkins 
V.  Smith,  242  Mo.  696,  147  S.  W.  1044,  upholding  Revised  Statutes  of 
1909,  §§  5440-5444,  abolishing  fellow-servant  rule  in  actions  by  em- 
ployees against  owners  of  mines;  Kreps  v.  Brady,  37  Okl.  758,  47 
L.  R.  A.  (N.  S.)  106,  133  Pac.  218,  upholding  section  36,  article  IX,  of 
State  Constitution  abrogating  fellow-servant  mle  as  to  employees  of 
railroads,  and  mining  companies ;  State  v.  Coyle,  7  Okl.  Cr.  79,  122  Pac. 
256,  construing  section  2  of  Labor  Act  of  1908  in  connection  with  Anti- 
trust Act  of  1908  and  holding  both  valid. 

Distinguished  in  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  558,  559, 
47  L,  R.  A.  (N.  S.)  121,  96  N.  E.  699,  700,  injury  to  railway  section-man 
caused  by  foreman  suddenly  stopping  handcar  on  which  they  were 
riding  did  not  arise  by  operation  of  railroad  train  within  Employers' 
Liability  Act,  section  8017,  Bums'  Annotated  Statutes  of  1908;  In  re 
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Opinion  of  the  Justices,  220  Mass.  632,  108  N.  E.  809,  proposed  statute 
prohibiting  railroads  from  discharging  employee  without  giving  him  of>- 
portunity  to  make  statement  in  presence  of  person  furnishing  informa- 
tion as  to  his  conduct  would  be  void. 

Validity  of  statute  subjecting  corporation  to  damages  but  not  in- 
cluding individual.    Note,  Ann.  Gas.  1914B,  975. 

Constitutionality    of    statute    abrogating    fellow-servant    doctrine. 
Note,  19  Ann.  Oas.  198. 

Validity  of  Employers'  Liability  Act  exempting  certain  employ- 
ments from  its  operation. .  Note,  Ann.  Gas.  1914D,  405. 

Federal  Employers'  Liability  Act.     Note,  47  L.  R.  A.  (N.  S.)  44. 

Employees  and  employments  within  statutes  abrogating  fellow-ser- 
vant rule.    Note,  47  L.  R.  A.  (N.  S.)  114. 

Miscellaneous.  Cited  in  New  York  Central  etc.  R.  R.  Co.  v.  Schradin, 
220  U.  S.  606,  55  L.  BcL  606,  31  Sup.  Ct.  722,  and  Missouri  etc.  Ry.  Co. 
V.  Richardson,  220  U.  S.  601,  55  L.  Ed.  603.  31  Sup.  Ct.  715,  both  affirm- 
ing judgment  on  authority  of  principal  case. 

218  U.  8.  57-70,  54  I..  Ed.  930,  30  Eup.  Ct.  663,  BHEBUK-OABPENTEB 
Ca  ▼.  MINNESOTA. 

Persons  sued  for  double  damages  for  trespassing  by  cutting  timber  on* 
State  lands  cannot  complain  tliat  iMCftOM  of  penal  proriflions  they  are  snb- 
Ject  to  be  pat  twice  In  Jeopardy  for  same  offense. 

Distinguished  in  Stout  v.  State  ex  rel.  Caldwell,  36  Okl.  751,  Ann. 
Caa.  1916E,  858,  45  L.  E.  A.  (N.  S.)  884,  130  Pac.  555,  defendant  sued 
for  penalty  provided  by  section  4191,  Comp.  Laws  1909,  for  permitting 
premises  to  be  used  in  violation  of  prohibition  law,  may  plead  statute 
is  in>'alid  as  in  conflict  with  twice  in  jeopardy  clause  of  Constitution, 
although  he  has  not  been  prosecuted  for  crime  denounced  by  statute. 

Statate  of  Minnesota  imposing  doable  or  treble  damages  and  fine  or  im- 
pirlsonment  for  cutting  timber  on  State  lands  without  permit  is  not  void 
nnder  doe  process  clause  or  as  putting  one  violating  it  in  second  Jeopardy. 

Approved  in  Stui^es  etc.  Mfg.  Co.  v.  Beauchamp,  231  U.  S.  326, 
L.  B.  A.  1915A,  1196,  58  L.  Ed.  250,  34  Sup.  Ct.  60,  upholding  child  labor 
law  of  Illinois  of  1903  requiring  employer  at  his  peril  to  ascertain  age 
of  person  employed;  Stout  v.  State  ex  rel.  Caldwell,  36  Okl.  763,  Ann. 
Cas.  1916E,  858,  45  L.  R.  A.  (N.  S.)  884.  130  Pac.  560,  section  4191, 
Comp.  Laws  of  1909,  iniposino;  penalty  to  be  recovered  at  suit  of  State, 
and  fine  and  imprisonment  to  be  administered  in  criminal  prosecution  is 
not  in  conflict  with  article  II,  section  21  of  State  Constitution,  relating 
to  twice  in  jeopardy;  City  of  Greenville  v.  Pridmore,  86  S.  C.  444,  138 
Am.  St.  Rep.  1058,  68  S.  E.  637,  ordinance  of  1905  is  not  rendered  en- 
tirely void  by  void  provision  conferring  power  to  impose  both  fine  and 
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imprisonment  at  discretion  of  mayor,  which  is  in  conflict  with  section 
2004,  Civil  Code,  requiring  sentence  to  be  in  alternative. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D.  17, 
33. 

218  U.  8.  71-78,  54  L.  £d.  936,  SO  Sup.  Ot.  667,  CHIIiBS  ▼.  0HE8APEAKS 
k  OHIO  BY.  CO. 

Bagnlatlon  of  carrier  separating  wMte  and  colored  paasangen  on  inter- 
state trains  in  Kentucky  is  valid  in  absence  of  cimgressional  action. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  236  U.  S.  160,  59  L.  Ed. 
174,  35  Sup.  Ct.  69,  Oklahoma  separate  coach  law  of  1907,  in  absence  of 
different  construction  by  State  court,  is  construed  as  applying  to  intra- 
state commerce,  and  does  not  contravene  commerce  <?lause  of  Federal  Con- 
stitution ;  Thonipkins  v.  Missouri  etc.  Ry.  Co.,  211  Fed.  393,  52  L.  R.  A. 
(N.  S.)  791,  128  C.  C.  Av  1,  failure  of  Pullman  Company  to  prevent  offi- 
cer's of  law  from  removing  colored  passenger  from  car  for  white 
persons  is  not  actionable  negligence;  McCabe  v.  Atchison  etc.  Ry.  Co., 
186  Fed.  974,  109  C.  C.  A.  110,  upholding  Oklahoma  act  of  1907  re- 
quiring carriers  to  provide  separate  coaches  for  white  and  n^ro  races; 
Mobile  etc.  R.  Co.  v.  Spenny,  12  Ga.  App.  380,  67  South.  741,  uphold- 
ing Code  1907,  §  5487,  requiring  railroads  to  provide  equal  but  separate 
accommodations  for  white  and  colored  races;  Alabama  etc.  Ry.  Co.  v. 
Monis,  103  Miss.  516,  Ann.  Gas.  1915B,  613,  60  South.  12,  upholding 
section  4059,  Code  of  1906,  requiring  carriers  to  provide  equal  but  sep- 
arate accommodations  for  white  and  colored  races  as  applied  to  in- 
terstate trains;  Hopkins  v.  City  of  Richmond,  117  Va.  726,  86  S.  E.  148, 
ui)holding  ordinance  segregating  white  and  colored  races;  dissenting 
opinion  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  186  Fed.  981,  109  C.  C.  A. 
110,  majority  upholding  Oklahoma  act  of  1907,  requiring  carriers  to  pro- 
vide separate  coaches  for  white  and  negro  races. 

218  U.  S.  78-87,  54  L.  Ed.  939,  30  Sup.  Ct.  668,  STANDARD  OIL  CO.  ▼. 
BBOWK. 

Variance  between  declaration  and  proof  is  not  fatal  where  defendant 
is  not  misled^  and  makes  no  objection  to  proof. 

Approved  in  McCalman  v.  Illinois  Cent.  R.  Co.,  215  Fed.  471,  132 
C.  C.  A.  15,  in  action  for  injuries  to  railroad  guard  during  strike,  ques- 
tion of  variance  not  passed  upon  where  objection  was  not  urged  in 
court  below  and  it  does  not  appear  defendants  were  misled. 

Extent  of  knowledge  of  employer  as  to  use  made  of  appliances  by 
employee  wbose  act  results  in  injury  to  another  employee  is  for  Jury. 

Approved  in  Stewart  v.  Stone  &  Webster  Engineering  Corporation, 
44  Mont.  176,  119  Pac.  572,  2  N.  C.  C.  A.  279,  whether  master  ought 
to  have  anticipated  injury  to  employee  from  method  of  movimr  skip  and 
have  changed  method  oi^  warned  employee,  is  question  for  jury. 
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Whettier  fault  of  emiAoyer  contributed  to  injury  to  employee  result- 
ing ftom  negligence  of  feUow-senrant  is  question  for  Jury. 

Approved  in  New  Aetna  Portland  Cement  Co.  v.  Hatt,  231  Fed.  615| 
145  C.  C.  A.  497;  holding  master  is  not  relieved  from  liability  for  death 
of  employee  killed  by  explosion  resulting  from  defective  machinery 
by  fact  that  negligence  of  fellow-servants  concurred  in  causing  accident; 
Northern  Pac.  Ry.  Co.  v.  Maerkl,  198  Fed.  6,  117  C.  C.  A.  237,  allowing 
recovery  in  action  under  Federal  Employers'  Liability  Act  of  1908  for 
death  of  employee  resulting  from  negligence  of  employer  and  con- 
curring negligence  of  co-worker. 

Distinguished  in  Gulf  Transit  Co.  v.  Grande,  222  Fed.  821^  138 
C.  C.  A.  243,  gangway-man  employed  by  stevedoring  com])any  to  direct 
movements  of  winchman  in  loading  bales  of  cotton  is  fellow-sei-vant  of 
person 'stowing  cotton  into  hold  of  steamer  and  employer  is  not  liable 
for  injury  to  latter  resulting  from  premature  order  to  winchman. 

218  U.  S.  8&-112,  54  L.  Ed.  946,  90  Snp.  Ot  661,  INTEB8TATE  COMMEBOE 
COMMISSION  V.  CHICAGK),  R.  I.  ft  P.  R.  K.  OO. 

Interstate  commerce  commission  has  power,  not  only  to  declare  rates 
discriminatory,  but  to  prescribe  other  rates. 

Approved  in  United  States  v.  Grimaud,  220  U.  S.  518,  66  L.  Ed.  568, 
31  Sup.  Ct.  480,  regulations  of  Secretary  of  Agriculture  as  to  grazing 
sheep  on  forest  reserves  have  force  of  law  and  violations  thereof  are 
punishable  under  act  of  1897;  United  States  v.  11,150  Pounds  of  Butter, 
188  Fed.  158,  Secretary  of  Treasury  was  not  authoiized  ta  promul- 
gate rule  construing  act  of  1902  requiring  butter  containing  abnormal 
amount  of  moisture  to  be  conRscated  by  providing  that  butter  contain- 
ing more  than  sixteen  per  cent  of  moisture  should  be  confiscated;  Stat^ 
v.  Florida  E.  C.  Ry.  Co.,  69  Fla.  487,  68  South.  731,  upholding  Rule  19 
of  Railroad  Commission  fixing  relation  and  apportionment  of  existing 
rates  for  intrastate  freiglit  transportation  over  two  or  more  distinct 
railroads;  State  ex  rel.  Webster  v.  Superior  Court,  67  Wash.  45,  Ann. 
Cas.  1918D,  78,  L.  E.  A.  19160,  287,  120  Pac.  864,  Public  Utilities  Act 
of  1911  providing  for  regulation  of  public  service  coiporation  and 
ereating  Public  Service  Commission  with  power  to  establish  rates  for 
carriers  is  general  law  and  supersedes  city  ordinancea  regulating  public 
service  corporations. 

Bailroads  may  complain  of  ocder  of  cmmninion  reducing  ratoa  so  far 
as  it  aifecta  their  leirettiio^  but  eaonot  complain  merely  becaase  it  affecta 
•Idppeni  or  plac«k 

Approved  in  Atchison  etc.  Ry.  Co.  v.  United  States,  232  U.  S.  220, 
58  It.  Ed.  676,  34  Sup.  Ct.  291,  holding  claim  that  order  of  commis- 
sion modifying  rates  for  pi'e-cooled  shipments  of  oranges  discriminates 
against  small  fruit  grower  is  not  issue  presented  by  assignment  of  error 
in  record;  Atchison  etc.  Ry.  Co.  v.  United  States,  204  Fed.  650;  order 
of  Interstate  Commerce  Commission,  requinng  railroads  to  permit  ship- 
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pers  of  citrus  fruits  to  pre-cool  and  pre-ice  cars,  until  carrier  furnished 
equivalent  in  cost  and  efficiency,  is  administrative  order  not  reviewable 
by  court;  Atlantic  Coast  Line  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 194  Fed.  453,  sustaining  demurrer  to  paragraph  24  of  complaint 
in  suit  by  carrier  to  annul  order  of  Interstate  Commerce  Commission 
on  ground  that  rates  are  confiscatory  and  would  not  produce  revenue  to 
pay  actual  cost  of  service  and  reasonable  profit. 

Primary  JuilBdlction  as  to  Hxing  rates  under  Intarstate  Oonunerca  Act 
la  with  commimon,  aad  power  of  courts  Is  limited  to  reTlew  of  validity  of 
its  orders. 

Approved  in  Southern  Pac.  Co.  v.  Campbell,  189  Fed.  185,  complaint 
to  enjoin  enforcement  of  rates  established  by  commission  as  unreason- 
able and  confiscatory,  is  insufficient  as  stating  conclusions  of  law  not 
su])ported  by  averments  of  fact;  Chicago  etc.  Ry.  Co.  v.  State  etc.  Com- 
mission, 268  111.  57,  108  N.  E.  732,  upholding  order  of  PubUc  Utilities 
Commission  establishing  rate  between  two  points  in  State. 

Wliere  commission  acts  witMn  ita  power  in  establishing  rates  which 
are  not  confiscatory,  snit  to  enjoin  enforcement  of  rates  will  be  dismissed. 
Approved  in  Baer  Bros.  Mercantile  Co.  v.  Denver  etc.  R.  Co.,  200 
Fed.  621,  under  section  15  of  Interstate  Commerce  Act  of  1906,  gfving 
commission  power  to  establish  through  routes  and  joint  rates,  where 
there  is  through  route,  but  no  through  rate,  commission  may  revise 
rates  over  one  line  of  through  route;  Denver  etc.  R.  R.  Co.  v.  Interstate 
Commerce  Commission,  195  Fed.  974,  holding  rate  established  by  Denver 
Company  was  part  of  through  charge  and  subject  to  r^ulation  by  In- 
terstate Commerce  Commission  under  section  15  of  Act  of  1906;  State 
ex  rel.  Great  Northern  Ry.  Co.  v.  Public  Service  Commission,  76  Wash. 
634,  137  Pac.  136,  upholding  order  of  Public  Service  Commission  es- 
tablishing joint  rate  for  given  service  and  apportioning  rate  between 
connecting  carriers. 

Miscellaneous.  Cited  in  Atchison  etc.  Ry.  Co.  v.  United  States,  231 
U.  S.  736,  58  L.  Ed.  460,  34  Sup.  Ct.  316,  affirming  judgment  on  author- 
ity of  principal  case. 

218  V.  &    113-119,  54   L.   Ed.  959,  30  Sup.  Ct.  660,  INTERSTATE  COM- 
MEBCE  COMMISSION  Y.  CHICAOO,  B.  ft  Q.  B.  B.  CO. 

Miscellaneous.  Cited  in  State  ex  rel.  Webster  v.  Superior  Court,  67 
Wash.  45,  Ann.  Oas.  1913D,  78,  L.  B.  A.  19150.  287,  120  Pac.  864, 
Public  Utilities  Act  of  1911  providing  for  r^ulation  of  public  service 
corporations  and  creating  Public  Service  Commission  to  establish  rates 
for  carriers  is  general  law  and  supersedes  city  ordinance  regulating 
public  service  corporations. 

218  U.  &  120-124,  64  L.  Ed.  962,  30  Sup.  Ct.  647,  IN  BE  CLEI.AND. 

Not  cited. 
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218  U.  a  124-128,  54  L.  Ed.  966,  30  Sup.  Ct.  649,  DOZIEB  Y.  ALABAMA. 
LicenBe  tax  imposed  by  Alabama  statute  of  1907  for  soliciting  orders 
for  enlargements  of  pictures"  by  person  in  another  State  Is  void  both  as  to 
order  for  picture  and  optional  right  to  take  frame. 

Approved  in  Davis  v.  Viri^inia,  236  U.  S.  699,  59  L.  Ed.  797,  35  Sup. 
Ct.  479,  business  of  taking  order  in  one  State  for  portraits  made  in 
another  State  is  interstate  commerce  and  option  to  purchase  frame  is 
part  of  same  transaction,  and  whole  transaction  is  exempt  from  im- 
position of  license  tax  by  State;  Crenshaw  v.  Arkansas,  227  U.  S.  398, 
57  L.  Ed.  568,  33  Sup.  Ct.  294,  Arkansas  statute  of  1909  reflating 
sale  of  specified  articles  within  State  and  imposing  license  tax  on  per- 
sons soliciting  orders  for  such  articles  to  be  shipped  from  anotlier  State, 
is  void ;  Banker  Bros.  Co.  v.  Pennsylvania,  222  U.  S.  213,  56  L.  Ed.  170, 
.32  Sup.  Ct.  38,  goods  manufactured  in  another  State  and  delivered  pur- 
suant to  contract  after  payment  of  draft  attached  to  bill  of  lading  are 
subject  to  taxing  power  of  State  in  hands  of  consignee  although  or- 
dered by  him  after  contract  with  purchaser  had  been  made;  Jewel  Tea 
Co.  V.  City  of  Carthage,  257  Mo.  388,  389,  165  S.  W.  744,  745,  and 
City  of  Lee 's  Summit  v.  Jewel  Tea  Co.,  217  Fed.  966,  133  C.  C.  A.  637 
(affirming  198  Fed.  537,  538),  holding  where  mercliant  in  Illinois  solicits 
orders  for  tea  in  Missouri  through  agent  and  packages  arc  shipped  to 
agent  for  delivery  without  being  marked  with  name  of  customer,  transac- 
tion is  interstate  commerce  and  not  subject  to  license  tax  imposed  by 
city  ordinance;  Vulcan  Steam  Shovel  Co.  v.  Flandei-s,  205  Fed.  105,  sale 
of  steam  shovel  in  State  of  Michigan  by  foreign  corporation  not  having 
complied  with  act  of  Michigan  of  1907  regulating  foreign  corporations, 
was  transaction  in  interstate  commerce ;  In  re  Selman  Heating  &  Plumb- 
ing Co.,  204  Fed.  841,  holding  entire  transaction  in  sale  of  funiace  to 
bankrupt  by  foreign  corpoi-ation  was  interstate  commerce,  though 
original  contract  of  sale  was  modified  after  third  shipment,  and  notes 
given  were  not  rendered  void  by  Alabama  statute  declaring  void  contracts 
to  be  performed  in  State  of  foreign  corporation  not  complying  with 
State  law,  but  were  provable  against  bankrupt's  estate;  Clark  v.  At- 
lantic City,  180  Fed.  600,  upholding  ordinance  authorized  by  New  Jer- 
sey act  of  1902,  regulating  license  fees  for  specified  occui)ations,  as 
valid  regulation  of  intrastate  business;  E.  A.  Foy  Co.  v.  Haddock,  191 
Ala.  102,  67  South.  979,  in  suit  to  establish  lien  on  bam,  bill  alleging 
sale  and  delivery  of  lightning-rods  to  be  shipped  from  another  State 
showed  interstate  transaction  and  was  not  demurrable  for  failure  to 
aver  compliai\^e  by  foreign  corporation  with  State  laws;  Wright  v. 
State.  8  Ala.  App.  439,  63  South.  15,  agent  selling  and  delivering  light- 
ning rods  shipped  from  another  State  is  engaged  in  interstate  com- 
merce and  not  subject  to  State  license  tax;  Miller  v.  State,  7  Ala.  App. 
186,  62  South.  308.  foreign  corporation  selling  an.d  delivering  sewing- 
machines  through  agents  in  State  where  it  has  no  place  of  business  is 
engaged  in  intei'state  commerce  and  not  subject  to  State  license  tax; 
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Clark  V.  State,  4  Ala.  App.  204,  59  South.  237,  where  foreign  corpora- 
tion without  place  of  business  in  State  employs  agents  to  solicit  orders 
for  and  make  deliveries  for  lightning-rods,  transaction  is  interstate 
commerce  and  not  within  Code  of  1907,  §  2361,  subd.  58,  imposing  license 
tax  on  persons  engaged  in  selling  or  delivering  lightning-rods;  Marconi 
Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566,  Ann.  Oas.  1916C, 
214,  106  N.  E.  313,  foreign  wireless  company  maintaining  stations  in 
State  for  receipt  and  transmission  of  messages  to  ships  on  high  seas 
and  foreign  countries,  and  not  transmitting  local  messages,  is  engaged 
in  interstate  commerce,  and  is  not  subject  to  foreign  corporation  tax 
law  of  1909;  In  re  Opinion  of  the  Justices,  211  Mass.  608,  Ann.  Oas. 
191SB,  815,  98  N.  E.  336,  statute  requiring  goods  made  by  convict  labor 
to  be  marked  "convict-made,"  whether  made  in  State  or  in  other  States 
and  introduced  into  State  for  sale,  is  void  as  interference  with  inter- 
state commerce;  Victor  Talking  Mach.  Co.  v.  Lucker,  128  Minn.  174, 
150  N.  W.  791,  foreign  corporation  selling  goods  in  State  by  traveling 
salesman  or  by  mail,  and  shipping  goods  into  State  to  fill  orders,  is  en- 
ii:aged  in  interstate  commerce  and  not  within  prohibition  of  General 
Statutes  of  1913,  §§  6206-6208,  relating  to  foreign  coi*porations  doinj,' 
business  in  State;  Western  Oil  Refining  Co.  v.  Dalton,  131  Tenn.  337, 
174  S.  W.  1140,  business  of  selling  oil  by  agent  of  company  having 
principal  place  of  business  in  Indiana  and  no  branch  office  in  State,  is 
interstate  commerce  and  not  subject  to  privilege  tax  of  law  of  1909. 

Distinguished  in  Browning  v.  City  of  Waycross,  233  U.  S.  20,  21,  68 
L.  Ed.  832,  34  Sup.  Ct.  578,  business  of  erecting  in  one  State  lightning- 
rods  shipped  from  another  State  is  within  regelating  power  of  former 
State  and  is  not  interstate  commerce. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
service  as  attemi)ted  regulation  of  interstate  commerce.  Note, 
Ann.  Cas.  1916B,  497. 

Discrimination  against  nonresidents,  in  imposing  license  or  occupa- 
tion tax.    Note,  40  L.  B.  A.  (N.  S.)  289. 

218  U.  S.  129-134,  54  Lu  Ed.  967,  30  Sup.  Ct.  G60,  THOB£AB  ▼.  SCTOABMAK. 

Trustee  in  bankruptcy  does  not^  by  obtaining  Judgment  againat  bank- 
rupt for  proceeds  of  transfar  in  fraud  of  creditors,  make  election  preclud- 
ing him  from  suing  to  set  aside  transfer. 

Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  548,  131 
C.  C.  A.  82,  where  person  has  three  liens  on  tract  of  land  and  sues  to 
foreclose  third  mortgage,  decree  of  dismissal  because  mortgage  was 
voidable  preference  under  bankruptcy  law  is  not  res  ad  judicata  as  to 
other  liens  and  does  not  estop  him  from  prosecuting  them  to  judg- 
ment; Rankin  v.  Tygard,  198  Fed.  806,  119  C.  C.  A.  591,  fact  that 
receiver  of  bank  sued  company  on  note  on  theory  that  principal  had 
authority  to  make  it  was  no  defense  to  action  on  bond  to  indemnify 
bank  against  delinquencies  of  its  president  who,  as  trcasmoi'  of  com- 
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pany  made  note  without  authority;  In  re  Martin^  201  Fed.  38,  119 
C.  C.  A.  363,  ar^iendo. 

218  U.  &  13&-159,  54  Lu  Sd.  970,  90  8np.  Ot  688,  HSBNDOK  T.  OmOAGO, 
K.  I.  ft  P.  R.  R.  00. 

Suit  to  restrain  ]»08ecutlng  attorney  from  enfordnir  MiBSOurl  act  of 
1907,  amending  Berlaed  Statntea,  section  1075,  requiring  interstate  trains 
to  stop  at  Junction  points^  and  to  preyent  revocation  of  foreign  railway's 
charter  for  noncompliance  with  such  act,  alleged  void,  is  not  suit  against 
State  within  probibition  of  eleventh  amendment. 

Approved  in  Truax  v.  Raich,  239  U.  S.  37,  60  L.  Ed.  188,  36  Sup.  Ct. 
9,  holding  suit  by  alien  to  restrain  attorney  general  and  county  at- 
torney from  enforcing  alien  labor  law  of  Arizona  alleged  void  under 
Federal  Constitution  is  not  suit  against  State;  Philadelphia  v.  Stimson, 
223  U.  S.  620,  56  L.  Ed.  577,  32  Sup.  Ct.  340,  upholding  jurisdiction 
of  suit  to  enjoin  Federal  officer  from  threatened  action,  alleged  illegal, 
relating  to  establishment  of  harbor  lines;  Sperry-Hutchinson  Co.  t. 
Kuhn,  212  Fed.  555,  556,  suit  against  attorney  general  to  restrain  en- 
forcement of  Michigan  act  of  1911,  relating  to  issuance  of  trading- 
stamps,  is  not  again3t  State  where  act  imposes  no  duty  on  attorney 
general  to  enforce  it  and  he  is  not  threatening  to  enforce  it;  Louisville 
etc.  R.  R.  Co.  V.  Bosworth,  209  Fed.  386,  387,  398,  suit  to  enjoin  State 
officers  from  enforcing  Kentucky  statute  assessing  railroad  franchise 
at  cash  value,  while  assessing  other  property  of  eighty  per  cent  of  cash 
value,  is  not  suit  against  State;  McCreery  Engineering  Co.  v.  Massa- 
chusetts Fan  Co.,  195  Fed.  507,  115  C.  C.  A.  408,  suit  by  owner  of 
patent  for  ventilating  apparatus  to  restrain  county  commissioners  from 
using  infringing  apparatus  in  courthouse  is  not  suit  against  State; 
Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  588,  Ann.  Oas.  1915B.  157,  49 
L.  B.  A.  (N.  S.)  977,  88  Atl.  777,  upholding  jurisdiction  of  suit  to  en- 
join enforcement  of  Full  Crew  Act  of  1911  providing  for  penalties  for 
its  violation  alleged  void,  but  holding  act  valid. 

When    action    against    officers    deemed    against    State.    Note,   44 
L.  R.  A.  (N.  S.)  219.  221. 

Missouri  Act  of  1007,  amending  Revised  Statutes^  section  1076,  requir- 
ing interstate  trains  to  stop  at  junction  points,  is  void  as  regulation  of 
interstate  commerce. 

Approved  in  Baltic  Mining  Co.  v.  Massachusetts,  231  U.  S.  83,  58 
L.  Ed«  138,  34  Sup.  Ct.  15,  upholding  Massachusetts  Statute  of  1900, 
c.  490,  imposing  on  certain  classes  of  foreign  corporations  excise  tax 
measured  by  authorized  capital,  but  limited  to  specific  sum;  Ohage  v. 
Northern  Pac.  Ry.  Co.,  200  Fed.  130,  118  C.  C.  A.  302,  upholding  car- 
rier's regulation  for  operation  of  limited  train  permitting  discharge  of 
passenger  at  station,  but  prohibiting  taking  on  of  passengers  at  such 
station;  Louisville  etc.  R.  Co.  v.  Railroad  Commission  of  Alabama, 
191  Fed.  764,  ord^r  of  railroad  commission  requiring  interstate  rail- 
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road  to  receive  and  discharge  passengers  at  specified  station,  and  not 
requiring  another  railroad  to  discharge  passengers  at  such  station,  is 
not  authorized  by  Alabama  act  of  1903,  relating  to  construction  and 
use  of  Union  stations,  and  is  also  void  under  Fourteenth  Amendment; 
Illinois  Cent.  R.  Co.  v.  Commonwealth,  154  Ky.  335,  157  S.  W.  689,  hold- 
ing act  of  1912,  requiring  railroads  to  stop  all  trains  at  station  where 
State  penitentiary  is  located,  is  void  as  requiring  fast  interstate  train  to 
stop  at  place  of  one  thousand  inhabitants  at  which  three  trains  each 
way  are  stopped  daily;  Warner  v.  St.  Louis  etc.  R.  Co.,  156  Mo.  App. 
539,  137  S.  W.  280,  denying  damages  to  shipper  of  sheep  contending  that 
schedule  for  stock  train  stopping  at  station  at  6:47  A.  M.  was  unrea- 
sonable; St.  Louis  etc.  R.  Co.  v.  Langer,  29  Okl.  692,  44  L.  R.  A.  (N.  S.) 
478,  119  Pac.  126j  upholding  order  of  corporation  commission  requiring 
interstate  train  to  stop  on  flag  at  junction  point;  State  ex  rel.  Great 
Northern  Ry.  Co.  v.  Public  Service  Commission,  81  Wash.  277,  142 
Pac.  684,  upholding  order  of  commission  requiring  interstate  train  to 
render  local  service  where  railroad  has  no  local  trains;  dissenting  opin- 
ion in  Chicago  etc.  R.  Co.  v.  Railroad  Commission,  152  Wis.  678,  140 
N.  W.  305,  majority  upholding  Statute  of  1911,  §  1801,  requiring 
railroad  to  maintain  station  at  villages  having  postoffice  and  over  two 
hundred  inhabitants,  and  requiring  at  least  one  "passenger  train  each 
way  to  be  stopped  at  such  station. 

Distinguished  in  Simpson  v.  Shepard,  230  U.  S.  402,  Ann.  Oas.  1916A, 
18,  48  L.  E.  A.  (N.  S.)  1151,  57  L.  Ed.  1642,  33  Sup.  Ct.  729,  holding 
State  may,  in  absence  of  congressional  action,  regulate  intrastate  rates 
of  interstate  carrier,  although  relations  between  intei-state  and  intrastate 
rates  are  thereby  disturbed ;  Cliicago  etc.  R.  Co.  v.  Railroad  Commission, 
152  Wis.  664,  669,  671,  140  N.  W.  300,  301,  302,  upholding  Statute  of 
1911,  §  1801,  requiring  railroad  to  maintain  station  at  every  village  hav- 
ing postoflSce  and  over  two  liundred  inhabitants,  and  requiring  at  least 
one  passenger  train  each  way  to  be  stopped  at  such  station. 

I 

Power  to  compel  stoppage  of  trains.    Note,  29  L.  E.  A.  160. 

Missouri  act  of  1907,  forfeiting  right  of  foreign  corporation  to  do 
business  In  State  and  subjecting  It  to  penalties  if  it  should  bring  suit  in 
Federal  courts  or  remove  one  from  State  court  to  Federal  court,  is  void. 

Ap])roved  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  329,  333, 
L.  R.  A.  1915F,  1187,  58  L.  Ed.  625,  626,  34  Sup.  Ct.  333,  holding  void 
Oklahoma  statute  of  1908  forfeiting  charter  of  intoi*state  railroad  to  do 
business  in  State  upon  its  removal  of  suit  against  it  to  Federal  court; 
Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  146  C.  C.  A.  634,  construing 
Acts  of  Tennessee  1903,  c.  501,  declaring  nonresident  qualifying  as 
executor  or  administrator  becomes  citizen  of  Tennessee,  as  applying  to 
State  courts  and  not  as  attempt  to  deprive  such  nonresident  of  right 
to  sue  in  Federal  courts;  King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed. 
490,  method  of  service  of  process  on  foreign  corporation  provided  by 
Kev.  Laws  of  Nevada,  §§  5024,  5025,  is  denial  of  due  process;  Western 
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Union  Tel.  Co.  v.  Frear,  216  Fed.  202,  Wisconsin  statute  of  1898,  re- 
quiring foreign  corporation,  as  condition  of  entering  or  remaining  in 
State,  to  stipulate  not  to  remove  suits  to  Federal  courts  or  prosecute 
suits  therein,  is  void;  State  v.  Hodges,  114  Ark.  166,  169  S.  W.  945, 
ui)holding  act  of  1907  (Laws  1907,  p.  744),  providing  for  revocation  of 
charter  of  foreign  corporation  engaged  solely  in  intrastate  business 
upon  its  removing  cause  to  Federal  court;  State  v.  Johnson,  234  Md. 
M7y  356,  137  S.  W.  596,  600,  holding  railroad  cannot  petition  for  re- 
moval of  cause  to  Federal  court  and  then  obtain  writ  of  prohibition  to 
prevent  Secretary  of  State  from  enforcing  statute  of  1907,  declaring 
forfeiture  of  right  to  do  intrastate  business  upon  removal  of  cause  on 
ground  that  such  statute  is  void;  State  ex  rel.  Wisconsin  Trust  Co.  v. 
Leuch,  156  Wis.  128,  144  N.  W.  293,  holding  foreign  corporation  licensed 
to  do  business  in  State  is  entitled  to  exemption  of  its  stock  from  taxa- 
tion in  same  manner  as  domestic  corporation,  under  Stats.  1898,  §  1038, 
subd.  9. 

Distinguished  in  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  58,  61,  Ann. 
Gas.  1912C,  1150,  53  South.  455,  456,  upholding  provision  of  Miss.  Laws 
1908,  c.  122,  p.  131,  that  foreign  corporation  upon  removal  of  cause 
to  Federal  court  forfeits  right  to  engage  in  intrastate  business. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  Ann. 
Gas.  1912G,  1160. 

Revocation  of  license  of  foreign  corporation  for  removal  of  action 
to  Federal  court.    Note,  L.  R.  A.  1915F,  1189,  1190. 

Miscellaneous.  Cited  in  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co., 
223  U.  S.  710,  56  L.  Ed.  624,  32  Sup.  Ct.  519,  affirming  decree  on  author- 
ity of  principal  case;  Roach  v.  Atchison  etc.  Ry.  Co.,  218  U.  S.  160, 
54  L.  Ed.  980,  30  Sup.  Ct.  639,  companion  case. 

218  17.  8.  169-160,  64  L.  Ed.  978,  30  Sup.  Ct.  639,  KOACH  ▼.  ATCHISON, 
T.  fr  8.  F.  B.  B.  CO. 

BllBSouri  act  of  1907,  forfeiting  right  of  foreign  corporation  to  do  busi- 
ness in  State  and  subjecting  it  to  penalties  if  it  should  bring  suit  in  Fed- 
eral courts  or  remove  suit  to  Federal  court,  is  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Frear,  216  Fed.  202,  Wis- 
consin statute  of  1898  requiring  foreign  corporation,  as  condition  of 
entering  or  remaining  in  State,  to  stipulate  not  to  remove  suits  to  Fed- 
eral courts  or  prosecute  suits  therein,  is  void. 

»  Validity  of  statute  providing  that  foreign  corporation  shall  not  re- 
move action  brought  against  it  into  Federal  court.  Note,  Ann. 
Gas.  19120,  1160. 

Revocation  of  license  of  foreign  corporation  for  removal  of  action 
to  Federal  court.    Note,  L.  R.  A.  1915F,  1190. 

Power  to  compel  stoppage  of  trains.    Note,  29  L.  B.  A.  (N.  S.)  160. 
XX— 8 
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When   action   against   officers    deemed    against    State.      Note,   44 
L.  E.  A.  (N.  S.)  219. 

218  U.  8.  161-172,  54  L.  Bd.  980,  SO  Sap.  Ot.  640,  FBANKUN  ▼.  SOUTH 

CABOUNA. 

-Wliether  proviflion  In  new  State  Ck>n8titutio]i  as  to  quaUilcations  of 
electors  yiolates  act  of  Congress  of  1868  will  not  be  determined  at  instance 
of  person  convicted  of  crime,  where  notliing  in  record  sihows  grand  Jury 
as  impaneled,  contained  person  not  qualiiled  under  earlier  Oonstitution, 
or  tbat  negroes  were  excluded  on  account  of  their  race. 

Approved  in  Atwater  v.  Hassett,  27  Okl.  312,  111  Pac.  810,  upholding 
section  4a  of  article  III,  amendment  to  Constitution  adopted  through 
initiative  and  referendum  in  1910;  prescribing  educational  Qualifica- 
tions for  electors  but  exempting  from  its  operation  persons  entitled  to 
vote  on  January  1,  1866  or  their  lineal  desccndents. 

Where  real  objection  is  that  persons  of  same  race  as  accused  are  ex- 
cluded from  grand  jury,  facts  establishing  contention  must  be  averred  and 
proved. 

Approved  in  MeCline  v.  State,  64  Tex.  Cr.  28,  141  S.  W.  ,982,  under 
Code  of  Criminal  Procedure  of  1895,  art.  397,  authorizing  challenge 
before  grand  jury  is  impaneled,  motion  to  quash  indictment  of  negro 
because  negroes  were  excluded  from  panel  came  too  late,  where  accused 
was  in  custody  when  jury  was  impaneled. 

218  U.  S.  173-180,  54  L.  Ed.  987,  30  Sup.  Ot.  644,  WATSON  v.  MABTLAND. 

Police  power  of  State  extends  to  regulating  trades  and  callings  con- 
cerning public  health,  and  practitioners  of  medicine  are  subject  to  regula- 
tion. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sup. 
Ct.  383,  upholding  Washington  statute  of  1907,  imposing  license  taxes 
on  privilege  of  using  profit-sharing  coupons  and  trading-stamps;  Barrett 
V.  Indiana,  229  U.  S.  29,  57  L.  Ed.  1052,  33  Sup.  Ct.  692,  upholding 
Indiana  statute  of  1907  requiring  entries  in  coal  mines  to  be  of  specified 
mdth ;  Collins  v.  Texas,  223  U.  S.  296,  297,  56  L.  Ed.  444,  32  Sup.  Ct. 
286,  upholding  Texas  statute  of  1907  establishing  board  of  medical 
examiners  and  requiring  practitioners  of  medicine,  including  those 
practicing  osteopathy,  to  obtain  license;  Holly  v.  McDowell  Coal  etc 
Co.,  203  Fed.  673,  122  C.  C.  A.  64,  3  N.  C.  C.  A.  749,  upholding  Code 
Supplement  1909  of  West  Vii^nia,  c.  15h,  §§  400-454,  regulating  op- 
eration of  coal  mines  and  placing  entire  internal  control  in  foreman  an^ 
fire  boss  responsible  to  State  for  their  acts. 

Classification  does  not  render  statute  void  as  denying  equal  protec- 
tion of  law,  where  there  is  reasonable  basis  for  classification. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  214, 
R2  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholdinr^ 
Missouri  anti-trust  laws  of  1899  and  1900  embracing  veudei*s  of  'com- 
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modities  but  not  venders  of  labor  and  service;  Smith  v.  Texas,  233  U.  S. 
636,  Ann.  Cas.  1916D,  420,  L.  R.  A.  1915D,  677,  68  L.  Ed.  1182,  34  Sap. 
Ct.  681,  Texas  statute  of  1909,  prohibiting  person  from  acting  as  rail- 
road conductor  in  State  without  having  had  two  years'  previous  ex- 
perience as  conductor  or  brakeman  on  freight  train,  is  void;  Barrett 
V.  Indiana,  229  U.  S.  30,  57  L.  Ed.  1053,  33  Sup.  Ct.  692,  classifica- 
tion of  Indiana  statute  of  1907  regulating  width  of  entry  in  coal  mines, 
including  bituminous  and  excluding  block  coal  mines  is  not  so  unrea- 
sonable as  to  justify  courts  in  overruling  legislature;  Chicago  v.  Stur- 
ges,  222  U.  S.  324,  Ajm.'Ca«.  1913B,  1849,  56  L.  Ed.  221,  32  Sup.  Ct.  92, 
upholding  IHinois  statute  of  1887  indemnifying  property  owners  for 
damages  by  mobs  and  riots,  iiTespectivc  of  power  of  city  to  prevent 
violence ;  Griffitli  v.  Connecticut,  218  U.  S.  569,  54  L.  Ed.  1154,  31  Sup. 
Ct.  132,  upholding  Connecticut  statute  of  1907,  limiting  interest  on 
loans  and  excepting  from  its  operations  loans  by  national  and  State 
banks  and  trust  companies  and  bona  fide  mortgages  on  real  and  per- 
sonal property;  American  Sugar  Refining  Co.  v.  McFarland,  229  Fed. 
286,  Act  of  Louisiana  No.  10,  of  1915,  regulating  business  of  refining 
sugar,  discriminates  against  sugar  refiners  in  Louisiana  and  is  void; 
Newman  v.  United  States,  41  App.  D.  C.  49,  50,  upholding  act  of  Con- 
gress of  1913  permitting  resident  individuals  and  foreign  corporations 
to  be  licensed  as  pawnbrokers,  bat  excluding  nonresident  individuals; 
Arnold  v.  Schmidt,  155  Wis.  62,  143  N.  W.  1058,  upholding  Statute  of 
1911,  §  1433b,  requiiing  persons  to  obtain  licenses  to  practice  osteop- 
athy for  fees. 

Medical  registration  law  of  Maryland  does  not  deny  equal  protectioa 
of  law  becanae  its  provialonB  do  not  api^  to  those  practicing  prior  to 
specified  date. 

Approved  in  People  v.  Griswold,  213  N.  Y.  96,  98,  L.  E.  A.  1915D, 
588,  106  N.  E.  931,  upholding  public  health  law,  of  1901,  permitting 
practicing  of  dentistry  only  by  those  licensed  within  State  prior  to  that 
act  and  those  subsequently  licensed  thereunder;  Commonwealth  v. 
Grossman,  248  Pa.  18,  93  Atl.  784,  upholding  act  of  1911  providing  for 
licensing  of  private  banking  and  exempting  from  its  operation  bankers 
who  have  engaged  continually  in  banking  in  same  locality  for  seven 
years  and  who  are  not  engaged  in  sale  of  realty  or  steamship  tickets. 

Validity  of  regulations  affecting  right  of  nonresident  to  practice 
medicine  or  surgery.    Note,  49  L.  R.  A,  (N.  S.)  152. 

218  U.  S.    180-205,  54    L.    Ed.  991,  30    Sup.    Ct.  615,  OMAHA  ▼.  OMAHA 
WATEB  CO. 

Award  of  arbitrators  mnst  be  unanimous  in  matters  of  private  concern, 
but  majority  can  act  when  matter  la  one  of  pabUc  concern. 

Approved  in  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  547,  58 
L.  Ed.  720,  34  Sup.  Ct.  359,  construing  provision  of  statute  of  Penn- 
sylvania of  1891,  requiring  owners  of  adjoining  coal  properties  to  leave 
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suitable  barrier  pillars  to  safeguard  employees,  leaving  decision  as  to 
width  of  pillar  to  arbitration  board„  to  permit  majority  of  board  to 
act;  Hayes  v.  Canada  etc.  S.  S.  Co.,  181  Fed.  295,  IM  C.  C.  A.  271, 
holding  powers  of  executive  committee  of  corporation  organized  un- 
der Canadian  Joint  Stock  Companies  Act  were  limited  to  conducting 
of  ordinary  business  and  did  not  include  general  powers  of  board  of 
dire^ors  to  amend  by-laws,  change  number  of  members  of  committee, 
remove  member  by  majority  vote,  or  to  appoint  and  remove  oflficers  and 
fix  salaries. 

Necessity    that    all    arbitrators,    appraisers,    or    referees    join    in 
award.     Note,  Ann.  Gas.  1916B,  809,  810. 

Appraisal  of  value  of  water  system,  including  parts  of  system  beyond 
city  limits,  is  valid  and  binding  on  city. 

Approved  in  Omaha  v.  Douglas  County,  96  Neb.  872,  148  N.  W.  941, 
municipal  waterworks  system  of  Omaha  is  not  taxable;  Johnson  City 
V.  Weeks,  133  Tenn.  280,  180  S.  W.  328,  water  pipe-line  constructed  by 
city  to  national  home  for  volunteer  soldiers  is  not  taxable. 

Oommercial  value  of  waterworks  plMit  as  gdng  conoem  is  properly  in- 
cluded in  valuation  of  plant  by  appraisers. 

Approved  in  Des  Moines  Water  Co.  v.  Des  Moines,  192  Fed.  199, 
water  company  is  entitled  to  earn  eight  per  cent  on  value  of  plant  in 
view  of  hazards  of  business  and  current  rates  of  interest  in  State, 
and  ordinance  not  allowing  such  return  is  void  as  confiscatory;  Public 
Service  Gas.  Co.  v.  Board  of  Public  Utility  Commrs.,  84  N,  J.  L. 
476,  478,  87  Atl.  657,  668,  in  determining  whether  gas  rate  is  reasonable 
under  Public  Utilities  Act  of  1911,  commissioners  should  include  going 
value  in  estimating  amount  upon  which  company  is  entitled  to  return; 
People  v.  Wilcox,  210  N.  Y.  486,  487,  51  L.  R.  A.  (N.  S.)  1,  104  N.  E. 
012,  public  service  commission  in  establishing  rates  to  be  charged  by 
nas  company  must  consider  going  value  of  business ;  Pioneer  Tel.  &  Tel. 
Co.  V.  Wcstenhaver,  29  Okl.  445,  38  L.  R.  A.  (N.  S.)  1209,  118  Pac.  360, 
in  ascei'taining  value  of  plant  of  telephone  company  for  purpose  of 
establisliing  rates,  corjwration  commission  should  allow  reasonable 
amount  for  its  earning  capacity  as  going  concern;  Applcton  Water- 
works Co.  V.  Railroad  Commission,  154  W^is.  146,  Ann.  Cas.  1915B,  1160, 
47  L.  R.  A.  (N.  S.)  770,  142  N.  W.  484,  upholding  order  of  railroad 
commission  making  award  of  compensation  to  be  paid  by  city  for 
waterworks  plant,  which  included  element  of  going  value;  dissenting 
opinion  in  Contra  Costa  Water  Co.  v.  City  of  Oakland,  159  Cal.  354,  113 
Pac.  682  majority  holding  evidence  was  insufficient  to  justify  finding 
that  value  of  property  on  which  corporation  was  entitled  to  return  was 
seven  million  dollars,  and  that  value  of  going  l)usiness  of  corporation 
and  franchise  were  of  little  consideration  in  valuation  of  property. 

Compensation  payable  on  purchase  of  public  utility  by  municipal- 
ity.   Note,  Ann.  Cas.  1915B,  1178,  1174,  1177.  1179. 
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CompiBnsation  paid  for  plant  of  public  utility  company.  Note, 
47  L.  R.  A.  (N.  S.)  773,  775.  777,  780,  781. 

Right  of  municipality  to  exercise  corporate  powers  beyond  muni- 
cipal limits.    Note,  Ann.  Cas.  19120,  939. 

Rii^ht  or  duty  of  municipality  to  supply  nonresident  with  water. 
Note,  34  L.  R.  A.  (N.  S.)  542. 

Miscellaneous.  Cited  in  Omaha  v.  Omaha  Water  Co.,  192  Fed.  247, 
112  C.  C.  A.  504,  reciting  history  of  litigation. 

218  U.   a   205-232,  54  L.  Ed.  1001,  30  Sup.  Ot.  621,  HEBTZ  Y.  WOODIIAN. 

Certificate  of  Oircnit  Court  of  Appeals  stating  question  and  request 
for  instnictions,  held  to  conform  to  provision  of  section  6  of  Act  of  1801. 

Appi-oved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  135,  35 
Sup.  Ct.  16,  holding  certificate  from  Circuit  Court  of  Appeals  submits 
distinct  and  definite  questions  of  Law,  clearly  pertinent  with  one  ex- 
ception, and  such  questions  may  be  answered  though  decisive  of  con- 
troversy. 

Inheritance  tax  imposed  by  War  Revenue  Act  of  1896  becomes  obli- 
gation upon  passing  by  death  of  vested  right  to  present  possession  of 
legacy  or  distributive  share  so  as  to  be  within  saving  clause  of  repealing 
act. 

Approved  in  United  States  v.  Farr's  Exr.,  196  Fed.  998,  holding  life 
tenant's  estate  was  vested  at  death  of  testator  on  December  13,  1901, 
and  subject  to  tax  under  War  Revenue  Act  of  1898,  and  value  ior  pur- 
pose of  tax  is  to  be  ascertained  as  of  that  date  upon  expectancy  of 
life  tenant  according  to  mortality  tables,  and  is  not  affected  by  fact 
that  life  tenant  dies  within  year  allowed  for  payment  of  tax;  Ward 
V.  Sage,  185  Fed.  9,  108  C.  C.  A.  413,  where  interest  of  certain  lega- 
tees in  corpus  of  estate  is  contingent,  terminable  by  death  before  reach- 
ing age  of  thirty-five,  shares  of  legatees  not  having  reached  that  age 
at  death  of  testator  on  June  23,  1902  were  not  taxable  under  War  Rev- 
enue Act  of  1898,  repealed  July  1,  1902,  saving  only  interests  vested 
in  possessiooic 

Distinguished  in  United  States  v.  Priest,  210  Fed.  336,  holding  tax 
on  legacies  imposed  by  War  Revenue  Act  of  1898,  is  not  tax  on  prop- 
erty, but  excise  tax  upon  transmission  of  property  and  payment  of  tax 
is  primarily  duty  of  executor  and  dismissing  action  against  legatee  to 
recover  tax;  Hailowell  v.  Commons,  239  U.  S.  508,  60  L.  Ed.  410,  36 
Sup.  Ct.  203,  Congress  by  act  of  1910,  restored  to  Secretary  of  In- 
terior power  taken  from  him  by  acts  of  1894  and  1901  to  deteimine 
heirs  of  allottee  Indians  dying  during  trust  period,  and  made  his  juris- 
diction exclusive  without  exceptions  for  pending  litigation. 

Pact  that  testator  dies  within  one  year  prior  to  taking  effect  of  re- 
pealing act  of  1902,  does  not  relieive  ftom  taxation,  legacies  otherwise  tax- 
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ahle  imder  lectioiui  29  and  80  of  War  B^renue  Act  of  1898,  as  amended 
In  1901. 

Approved  in  Beer  v.  Moffatt,  209  Fed.  783,  126  C.  C.  A.  503,  holding 
legacies  vested  absolutely  in  testator's  children  and  were  subject  to 
tax  under  War  Revenue  Act  of  1898,  notwithstanding  executors,  under 
New  Jersey  statutes,  were  not  bound  to  pay  legacies  for  more  than 
year  after  testator's  death,  prior  to  which  time  repealing  act  went  into 
effect;  Baldwin  v.  Eidman,  202  Fed.  972,  liability  to  legacy  tox  under 
War  Revenue  Act  of  1898  is  determined  by  time  when  legacy  vests 
under  will  and  is  not  affected  by  fact  that  under  administration  law^s 
of  State  legacy  did  not  vest  until  after  July  1,  1902,  date  when  repeal- 
ing act  took  effect;  Beer  v.  Moffatt,  192  Fed.  990,  holding  interests  of 
daughters  in  estate  of  testator  dying  July  18,  1901,  were  vested  prior  to 
July  1,  1902  date  of  repealing  act  and  were  not  relieved  from  taxation 
under  War  Revenue  Act  of  1898  by  Refunding  Act  of  June  27,  1902; 
Ward  V.  Sage,  185  Fed.  11,  108  C.  C.  A.  413,  interests  of  legatees  in 
partnership  assets,  existing  only  as  chose  in  action  at  time  of  action 
and  not  liquidated  until  War  Revenue  Act  of  1898  was  repealed  July 
1,  1902,  are  taxable;  Title  Guarantee  etc.  Co.  v.  Ward,  184  Fed.  449, 
107  C.  C.  A.  41,  holding  children  took  vested  estates  in  property  of  tes- 
tator dying  March  31,  1901,  which  were  subject  to  tax  under  War 
Revenue  Act  of  1898. 

Distinguished  in  United  States  v.  Jones,  236  U.  S.  114,  Ann.  Oaa. 
1916A,  316,  59  L.  Ed.  491,  35  Sup.  Ct.  261,  holding  tax  collected  under 
War  Revenue  Act  of  1898  upon  inheritances  from  estate  of  person  dy- 
ing three  days  before  repealing  act  took  effect,  July  1,  1902,  was  tax 
upon  contingent  interest  and  must  be  refunded  under  provisions  of  Re- 
funding Act  of  June  27,  1902;  McCoach  v.  Pratt,  236  U.  S.  568,  59 
L.  Ed.  721,  35  Sup.  Ct.  421,  tax  paid  on  legacies  under  War  Revenue 
Act  of  1898  from  estate  of  testator  dying  before  July  1,  1902,  when 
repealing  act  took  effect,  must  be  refunded  under  section  3  of  Re- 
funding Act  of  June  27,  1902. 

Refund  by  or  recovery  from  United  States  of  Internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  301. 

Succession  tax — Retrospective  operation.    Note,  44  L.  B.  A.  (N.  S.) 
427,  428. 

Miscellaneous.  Cited  in  United  States  v.  Fitts,  197  Fed.  1008,  recit- 
ing history  of  litigation. 

218  IT.  S.  233-244,  64  L.  Ed.  1015,  31  Sap.  Ot.  7,  tTNITED    STATES  T. 
OHICAOO,  M.  fr  ST.  P.  B.  B.  00. 

Grant  made  by   act  of  1864  in  aid  of   railroad  conBtruction.  was  in 
praesenti. 

Approved  in  Saw^yer  v.  Osterhaua,  212  Fed.  769,  while  Swamp  hand 
Act  of  1850  was  grant  in  praesentii  legal  title  to  lands  vests  in  State 


119  HOLT  V.  UNITED  STATES.        218  U.  S.  245-254 

only  upon  definite  identification  of  lands  and  issuance  of  patent  as  pre- 
scribed by  act. 

Beneficiary  imder  railway  Umd  grant  is  entitled  to  all  lands  within 
place  limiti  not  reserved  to  United  States  or  to  which  pre-emi>tion  right 
has  not  attached  prior  to  definite  location  of  road. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Trodick,  221  U.  S.  218,  55 
L.  Ed.  710,  31  Sup.  Ct.  607,  lands  within  place  limits  of  Northern 
Pacific  Land  Grant  Act  of  July  2,  1864,  occupied  by  homesteader,  were 
excepted  from  grant,  and  no  right  of  railroad  attaches  to  such  land 
upon  location  of  its  lines. 

Power  to  identify  lands  aa  swamp  or  orerfiowed  is  conferred  solely 
on  Secretary  of  Interior  by  Swamp  Land  Act  of  1860. 

Approved  in  United  States  v.  Thibodeaux,  232  Fed.  95,  146  C.  0.  A. 
283,  in  action  to  recover  value  of  wood  cut  on  land  claimed  under  gi*ant 
from  Louisiana,  which  claimed  it  was  swamp-land  selected  by  State 
under  special  act  of  1849,  parol  evidence  is  admissible  to  show  that 
land  in  1850  was  swamp  and  overflowed  land,  as  State's  title  would  ho 
good  under  act  of  1850  if  land  was  swamp-land ;  Sawyer  v.  Osterhaus, 
212  Ped.  773,  where  State  has  taken  no  steps  to  have  tract  of  swamp- 
land identified  and  patented  under  Swamp-land  Act  of  1850,  plaintiff 
in  ejectment  claiming  through  State,  but  never  in  possession,  cannot 
sustain  title  under  that  act  by  parol  evidence  showing  land  was  swamp- 
land at  time  of  passage  of  act. 

218  n.  8.  245-254,  54  L.  Ed.  1021,  81  Snp.  Ot  2,  HOLT  Y.  UKITED  8TATB8. 

Quaere,  how  far  court  is  warranted  in  ingnirlng  into  nature  of  evi- 
dence on  which  grand  Jury  acts,  and  how  far  discretion  of  trial  court  in 
each  inquiry  is  snbject  to  review. 

Approved  in  McKinney  v.  United  States,  199  Fed.  28,  117  C.  C.  A. 
403,  person  against  whom  indictment  has  been  returned  cannot  require 
court  to  review  evidence  before  grand  jury  to  determine  its  sufiiciency 
or  competency;  United  States  v.  Nevin,  199  Fed.  836,  court  in  criminal 
case  will  not  inquire  into  evidence  before  grand  jury  to  determine 
whether  it  was*  competent  or  sufficient  to  sustain  indictment. 

Indictment  should  not  be  upset  because  evidence  in  its  nature  compe- 
tent»  but  made  incompetent  by  circumstances,  has  been  considered. 

Approved  in  Hillman  v.  United  States,  192  Fed.  268,  112  C.  C.  A.  522, 
plea  in  abatement  to  indictment  that  accused's  books  and  papers  were 
wrongfully  produced  before  grand  jury  is  insufficient  where  it  fails  to 
show  that  there  was  no  other  evidence  before  grand  jury  upon  which 
Indictment  was  found,  but,  on  contrary  shows  there  was  such  evidence. 

Improper  evidence  as  ground  for  quashing  indictment.'  Note,  47 
L.  B.  A.  (N.  S.)  1209. 
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Testlmoiiy  of  wltneaB  that  accused  pat  on  gannent  and  It  fitted  liim  is 
admissible,  whether  gannent  was  pat  on  yolontarily  or  nnder  duress. 

Approved  in  United  States  v.  Hart,  214  Fed.  661,  refusing  to  direct 
return  of  papers  surrendered  voluntarily  by  accused  before  indictment 
for  conspiracy  in  using  mails  to  defraud. 

Distinguished  in  Weeks  v.  United  States,  232  U.  S.  397,  Ann.  Oas. 
1915C,  1177,  L,  R.  A.  1915B,  834,  58  L,  Ed.  657,  34  Sup.  Ot.  341,  revers- 
ing judgment  of  conviction  of  use  of  mails  for  lottery  tickets,  for  preju- 
dicial en'or  in  seizure  of  lettei-s  and  papers  of  accused  by  official  with- 
out search-warrant  and  using  them  in  evidence  oyer  accused's  protest. 

Charge  and  instructions  of  trial  court  as  to  legal  presomptiOBS  of  inno- 
cence and  what  constitutes  reasonable  doubt  held  correct. 

Approved  in  Keliher  v.  United  States,  193  Fed.  23,  114  C.  C.  A.  128, 
upholding  instruction  in  regard  to  presumption  of  innocence,  in  prose- 
cution for  aiding  and  abetting  national  bank  clerk  to  misappropriate 
.  bank's  funds  in  violation  of  Revised  Statutes,  §  5209;  Johnson  v.  State, 
8  Ala.  App.  20,  62  South.  453,  holding  refusal  in  trial  for  homicide  to 
give  charge  using  one  word  where  another  was  probably  intended, 
making  charge  incomplete,  was  not  error;  State  v.  Reilly,  85  Kan.  178, 
116  Pac.  482,  holding  refusing  to  give  instruction  that  "the  presump- 
tion of  innocence  which  the  law  guarantees  to  the  defendant  should  be 
considered  by  you  as  evidence  in  his  favor,"  was  not  error;  State  v. 
Sailor,  130  Minn.  86,  153  N.  W.  272,  defendant  in  criminal  prosecution 
is  entitled  to  charge  upon  presumption  of  innocence,  and  failure  to  give 
such  charge  is  not  cured  by  chai'ge  upon  proof  beyond  reasonable  doubt, 
but  wlicre  defendant  makes  no  request  for  charge,  its  omission  will  not 
result  in  reversal. 

Documents,  not  before  coart,  but  properly  introduced  in  evidence,  held 
to  have  justified  finding  of  jury,  even  if  evidence  of  de  facto  exercise  of 
exclusive  jurisdiction  over  Fort  Worden  was  not  enough. 

Approved  in  Stewart  v.  United  States,  211  Fed.  45,  46,  127  C.  C.  A. 
477,  map  showing  on  its  face  that  it  was  issued  by  general  Land  Office 
under  authority  of  Secretary  of  Interior  is  admissible  in  evidence  with- 
out independent  proof  of  its  accuracy  or  authenticity,  to  show  location 
of  Indian  reservation  on  which  it  is  claimed  homicide  occurred. 

Denial  of  motion  for  new  trial  cannot  be  treated  as  more  than  matter 
of  discretion  or  as  ground  for  reversal,  except  tn  very  plain  circumstances. 

Approved  in  Smith  v.  United  States,  231  Fed.  32,  33,  145  C.  C.  A.  213, 
api)ollate  court  will  not  review  and  reverse  order  denying  motion  for 
new  trial  where  court  below  considered  all  affidavits  presented  in  sup- 
port of  such  motion  and  after  full  hearing  denied  motion;  Hillman  v. 
United  States,  192  Fed.  271,  272,  112  C.  C.  A.  522,  denial  of  motion,  to 
quash  indictment  for  fraudulent  use  of  mails  because  of  wrongful 
seizure  and  production  of  accused's  books  before  g^nd  jury,  is  within 
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discretion  of  court;  Seaboard  Air  Line  Ry.  Co.  v.  Rentz,  60  Fla.  432, 
54  South.  14,  holding  there  was  no  error  in  denying  motion  to  quash 
praecipe  in  action  for  damages . against  railroad;  In  re  Will  o{  Smith, 
88  Vt.  276,  92  Atl.  230,  denying  new  trial  in  will  contest  where  jury 
brought  in  verdict  that  will  was  valid  after  disagreement  as  to  some  of 
issues,  and  judges,  in  absence  of  parties  and  attorneys,  asked  foreman 
if  verdict  was  result  of  compromise,  to  which  he  answered,  **No." 

Presumption  of  prejudice  from  improper  separation  of  jury.    Note, 

Ann.  Gas.  1914A,  7S8. 
Beading  of  newspapers  by  jury  dui'ing  trial  as  ground  for  setting 

aside  verdict.    Note,  Ann.  Gas.  1915G,  962. 

Opinion  gained  from  newspaper  as  disqualifying  juror  in  criminal 
case.    Note,  85  L.  B.  A.  (N.  S.)  988,  1015. 

Juror  reading  newspaper  account  of  trial  as  ground  for  new  trial. 
Note,  46  L.  B.  A.  (N.  S.)  746. 

Miscellaneous.  Cited  in  Lake  v.  Bonynge,  232  U.  S.  715,  58  I*.  Ed. 
812,  34  Sup.  Ct.  330,  dismissing  for  want  of  jurisdiction. 

218  n.  S.  255-258,  54  L.  Ed.  1031,  31  Sup.  Gt.  1,  JEKNINOS  y.  PHILA- 
DELPHIA, B.  ft  W.  BY.  CO. 

Grave  matter,  as  allowance  of  bUl  of  ezceptloiis  after  term,  should  not 
rest  npon  ImpUcation  of  consent  from  silence. 

Approved  in  Freeman  v.  United  States,  227  Fed.  740,  142  C.  C.  A, 
256,  district  attorney  by  consenting  to  and  stipulating  for  extensions 
of  time  in  settling  bill  of  exceptions  in  criminal  case  after  term  im- 
pliedly agreed  to  extension  of  time  and  could  not  ask  for  dismissal 
because  of  delay;  City  of  Harper  v.  Daniels,  211  Fed.  60,  129  C.  C.  A. 
'  242,  holding,  in  action  to  revive  judgment  ag^nst  city,  that  bill  of  ex- 
ceptions not  filed  within  time  granted  could  not  be  considered,  where 
no  extension  of  time  was  agreed  upon,  asked,  or  granted,  and  court's 
control  over  record  was  not  preserved  by  motion  for  new  trial;  Wyss- 
Thalman  v.  Maryland  Casualty  Co.,  193  Fed.  55,  113  C.  C.  A.  383,  dis- 
missing writ  of  error  in  action  on  insurance  policy  where  bill  of  ex- 
ceptions was  allowed  after  expiration  of  term  at  which  judgment  was 
rendered;  McCord  v.  Baltimore  etc.  R.  Co.,  187  Fed.  744,  109  C.  C.  A. 
491,  where  verdict  was  rendered  for  plaintiff  and  judgment  entered  non 
obstante  veredicto  for  defendant  during  November  term  of  1909,  ex- 
ception to  entry  of  judgment  after  May  term  of  1910  had  commenced 
came  too  late. 

Distinguished  in  Camden  Iron  Wks.  Co.  v.  Sater,  223  Fed.  613,  139 
C.  C.  A.  157,  entry  of  judgment,  September,  1914,  during  February  term 
of  court  giving  sixty  days  to  prepare  bill  of  exceptions,  carries  control 
over  sueh  bill  into  October  term  and  court  has  jiirisdiction  to  make 
further  extension  of  time^ 
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218  U.  S.  268-268,  64  L.  Ed.  1032,  81  8iip«  Ot  11,  BIOKET  LAND  U  C.  CX>. 
▼.  LUX. 

Whore  ripaziaa  rights  of  seyeral  parcels  of  land  in  different  States  on 
same  riyer  are  involved,  conrts  of  two  States  have  concurrent  jmlfldiction 
and  court  first  seized  shonld  proceed  to  determination  without  interference. 

Approved  in  Bean  v.  Morris,  221  U.  S.  486,  488,  55  L.  Ed.  828.  31  Sup. 
Ct.  703,  sustaining  appropriation  under  laws  of  Wyoming  to  waters  of 
Sage  Creek  in  Montana  as.  against  riparian  owners  in  Montana. 

Distinguished  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  446,  447, 
60  L.  Ed.  1096,  36  Sup.  Ct.  637,  rule  of  retention  of  cause  by  c^nrt  of 
concurrent  jurisdiction  first  obtaining  jurisdiction  does  not  apply  where 
earlier  suit  is  to  restrain  encroachments  on  individual  rights  and  later 
suit  is  quasi-public  proceeding  to  determine  rights  of  all  parties  in 
interest;  Stockman  v.  Leddy,  55  Colo.  30,  Ann.  Gas.  1916B,  1052,  129 
Pac.  223,  holding  waters  of  natural  streams  in  State  are  property  of 
State  and  right  to  distribution  and  control  within  borders  of  State  is 
free  from  interference  by  another  State. 

Right  to  control  action  as  between  two  courts  of  concurrent  juris* 
diction.    Note,  Ann.  Gas.  1912A,  150. 

218  U.  S.  264>271,  54  L.  Ed.  1039,  31  Sup.  Ot.  17,  lEHiaH  VALLEY  B.  B. 
GO.  V.  COBNELL  8.  S.  GO.  (THE  IBA  M.  HEDGES). 

Denial  of  Jurisdiction  of  Admiralty  Gotirt  gives  Sopreme  Goort  juris- 
diction of  appeal. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528,  36 
Sup.  Ct.  256,  whether  section  329  of  Criminal  Code  covers  falsely  person- 
ating congressman,  and  whether  congressman  is  State  or  Federal  officer, 
are  not  constitutional  questions  which  can  be  made  basis  of  direct 
appeal  under  Judicial  Code,  §  241 ;  Mitchell  Coal  etc.  Co.  v.  Pennsyl- 
vania R.  R.  Co.,  230  U.  S.  250,  57  L.  Ed.  1474.  33  Sup.  Ct.  916,  motion 
to  dismiss  action  for  damages  occasioned  by  payment  of  rebates  to 
other  shippers,  which  could  be  brought  only  in  Federal  District  or  Cir- 
cuit Court,  under  sections  8  and  9  of  Commerce  Act,  challenges  juris- 
diction of  coui-t  as  Federal  court,  and  Supreme  Court  may  review  order 
of  dismissal;  National  Pole  Co.  v.  Chicago,  etc.  Ry.  Co.,  211  Fed.  67, 
127  C.  C.  A.  561,  in  action  against  carrier  to  recover  unjust  charges, 
whore  trial  court's  ruling  is  not  put  in  form  that  failure  to  apply  to 
commorce  commission  for  relief  precluded  court  as  Federal  court  from 
considering  merits  appeal  is  properly  taken  to  Circuit  Court  of  Appeals, 
not  directly  to  Supreme  Court;  Mitchell  Coal  etc.  Co.  v.  Pennsylvania 
R.  Co.,  192  Fed.  478,  479,  112  C.  C.  A.  637,  dismissal  of  suit  against  in- 
tei-state  carrier  to  recover  damages  for  giving  rebates  to  competitor 
cannot  be  reviewed  by  Circuit  Court  of  Appeals,  but  concerns  jurisdic- 
tion of  Federal  court  as  such  and  is  reviewable  only  by  Supreme  Court 
under  section  5  of  Act  of  1891;  Morrisdale  Coal  Co.  v.  Pennsylvania 
R.  Co.,  183  Fed.  941,  106  C.  C.  A.  269,  judgment  sustaining  motion  to 
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disiubrs  for  want  of  jurisdiction  action  in  Federal  court  for  damages 
for  violation  of  act  to  regulate  commerce,  where  motion  was  made  after 
trial  on  merits  and  verdict  for  plaintiff  subject  to  determination  of  law 
by  court,  is  reviewable  by  Circuit  Court  of  Appeals. 

Bight  to  contilbntion  is  not  mere  incident  of  form  of  procedure,  but 
b^oogB  to  8Db0tantive  law  of  admiralty. 

Approved  in  The  Lewis  Luckenbach,  203  Fed.  78,  charterer  of  vessel 
cannot  recover  contribution  from  owner  of  vessel  for  amount  paid  in 
settlement  of  suit  by  stevedore  for  injuries  resulting  from  defective 
liatch  without  ^ving  notice  and  opportunity  to  contest  libelant's  lia- 
bility in  original  action. 

Fact  tbat  .injured  party  obtains  judgmMit  against  one  of  two  ▼ewelH 
causing  injury  to  tliizd  does  not  depriye  admiralty  of  JnxiadictiQn  of  suit 
to  cemp^  eontrilmtion. 

Approved  in  Southern  Transp.  Co.  y.  Philadelphia  etc.  R.  Co.,  196 
Fed.  552,  holding  owner  of  drawbridge  across  Potomao  River  liable  for 
injury  to  barge  striking  projecting  pier,  but  that  question  whether  tow- 
ing tugs  were  negligent  may  be  determined  in  subsequent  proceeding. 

218  U.  S.  27S^280,  54  L.  £d.  1040,  31  8np.  Ot.  15,  ONO  OBANO  WING  V. 
UNITED  STATES. 

Not  cited. 

218  IT.  &  281-288,  54  L.  Ed.  1042,  81  Sap.  Ot  14,  KEBFOOT  ▼.  FABMEB8' 
k  M.  BANK. 

In  absence  of  clear  expression  of  legislatiTe  intention  to  contrary,  con- 
Toyance  of  real  estate  to  corporation  for  purpose  not  anthoxised  by  charter 
is  not  void,  but  voidable. 

Approved  in  Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  782, 
failure  of  corporation  to  perform  conditions  of  grant  from  State  within 
time  limited  does  not  forfeit  grant  without  action  by  State,  and  its 
right  cannot  be  questioned  by  individual;  Barron  v.  McKinnon,  196 
Fed.  939,  116  C.  C.  A.  483,  purchase  of  real  estate  by  national  bank  for 
purpose  other  than  that  specified  by  section  5137  is  voidable  only,  and 
not  void;  Groo  v.  Norman,  42  App.  D.  C.  389,  where  act  of  Congress 
does  not  declare  conveyance  of  real  estate  to  corporation  for  unauthor- 
ized purpose  void,  title  is  good  until  invalidated  in  direct  proceeding 
by  sovereign,  and  conveyance  by  corporation  in  meantime  is  valid; 
Nebraska  Power  Co.  v.  Koenig,  93  Neb.  80,  139  N.  W.  843,  stockholder 
and  director  of  nonresident  corporation  asserting  corporation's  right  to 
acquire  water  rights  is  estopped  from  denying  its  right  under  Nebraska 
statute  to  acquire  and  hold  water  rights;  Milton  v.  Crawford,  65  Wash. 
151,  118  Pac.  35,  title  of  corporation  to  real  estate  conveyed  to  it  for 
particular  pui'))oses  not  embraced  in  its  charter  can  only  be  questioned 
in  proceedinc:  by  State. 
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Although  conveyance  of  real  estate  to  national  bank  was  not  one  per- 
mitted by  section  5137;  Berised  Statates^  title  passed  to  grantee  for  pur- 
poses named  and  instmment  cannot  be  attacked  as  Told  by  keir  of  grantor. 
Approved  in  Miller  v.  King,  223  U.  S.  510,  511,  56  L.  Ed.  530,  531,  32 
Sup.  Ct.  243,  national  bank  is  acting  within  its  power  under  Revised 
Statutes,  §  5136,  where  it  accepts  assignment  of  judgment  for  collection 
and  agrees  to  hold  proceeds  subject  to  order  of  assignor,  and  bank 
may  sue  in  its  own  name  to  recover  proceeds  from  its  attorney  who  im- 
properly paid  amount  over  to  corporation. 

Right  to  contest  power  of  corporation  to  take  or  hold  property. 
Note,  46  L.  R.  A.  (N.  S.)  77,  79,  82. 

On  writ  of  error  to  review  Judgment  of  State  court  tbat  deed  to  national 
bank  was  not  void  under  Federal  statute,  Federal  Supreme*  Court  will  not 
review  findings  of  fact  of  State  court  as  to  acceptance  of  deed. 

Approved  in  Miedreich  v.  Lauenstein,  232  U.  S.  243,  58  L.  Ed.  589,  34 
Sup.  Ct.  309,  Federal  Supreme  Court  will  not  revise  findin^rs  of  highest 
State  court  upon  issue  of  whether  service  of  process  was  fraudulently 
procured,  where  record  shows  competent  evidence  to  that  end. 

218  U.  S.  289-296,  54  L.  Ed.  1044,  31  Sup.  Ot.  28,  BI0HABD8ON  v.  AIKSA. 
Legal  meaning  of  **any."    Note,  Ann.  Cas.  1916E,  22. 

Miscellaneous.      Cited  in  Sena  v.  American  Turquoise  Co.,  220  U.  S. 
.  498,  55  L.  Ed.  560,  31  Sup.  Ct.  488,  and  Sanf ord  v.  Ainsa,  228  U.  S.  706, 
57  L.  Ed.  1035,  33  Sup.  Ct.  704,  both  reciting  history  of  litigation. 

218  U.  S.  299-302,  54  L.  Ed.  1047,  31  Sup.  Ot  25,  DUBTEA  POWEB  CO. 
V.  STEBNBEBOH. 

Revisory  order  of  Federal  Circuit  Court  of  Ansieals  in  bankruptcy 
proceedings  reversing  decree  of  bankruptcy  court  is  not  reviewaUe  by 
Federal  Supreme  Court. 

Approved  in  J.  W.  Calnan  Co.  v.  Doherty,  224  U.  S.  147,  56  L.  Ed. 
703,  32  Sup.  Ct.  460,  ruling  of  Circuit  Court  of  Appeals  that  petitioning 
creditors  held  provable  claims  is  not  judgment  allowing  or  rejecting 
claim  witliin  meaning  of  section  25b  of  Bankruptcy  Act,  of  1898  and 
cannot  be  reviewed  by  Supreme  Court ;  Kyle  v.  Hammond,  192  Fed.  660, 
113  C.  C.  A.  31,  on  dismissal  by  Circuit  Court  of  Appeals  of  petition  to 
review  decision  in  bankruptcy  for  want  of  jurisdiction,  remedy  is  not 
application  for  leave,  to  appeal  to  Supreme  Court,  but  application  for 
mandamus  or  certiorari. 

Petition  for  revision  opens  only  questionB  of  law,  while  appeal  opens 
botk  fact  and  law. 

Approved  in  Kinkead  v.  J.  Bacon  &  Sons,  230  Fed.  364,  144  C.  C.  A. 
504,  on  petition  to  revise  order  fixing  compensation  of  referee  in  bank- 
ruptcy, Circuit  Court  of  Appeals  is  limited  to  consideration  of  questions 
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of  law  arising  out  of  facts  found;  Freed  v.  Central  Trust  Co.,  215  Fed. 
875,  132  C.  C.  A.  7,  proceedings  for  contempt  for  refusal  to  obey  order 
of  bankruptcy  court  to  turn  over  property  to  receiver  are  for  civil  and 
not  for  criminal  contempt,  and  are  not  reviewable  by  writ  of  error; 
In  re  Holden,  203  Fed.  233,  121  C.  C.  A.  435,  holding  petition  to  review 
presents  only  questions  of  law  arising  out  of  facts  found  by  bankruptcy 
court  and  affinuing  dismissal  of  proceeding  to  punish  bankrupt  for  con- 
tempt in  failing  to  pay  over  fund  alleged  to  have  been  unlawfully 
retained. 

Miscellaneous.  Cited  in  Doyle  v.  Schmidheiser,  235  U.  S.  694,  59 
L.  Ed.  429,  35  Sup.  Ct.  208,  Norris  v.  Johnson,  232  U.  S.  715,  58  L.  Ed. 
811,  34  Sup.  Ct.  330,  and  Andrews  v.  Partridge,  225  U.  S.  696,  56  L.  Ed. 
1261,  32  Sup.  Ct.  835,  all  dismissing  for  want  of  jurisdiction. 

218  IT.  8.  302-311,  54  L.  Ed.  1049,  31  Sup.  Ot.  21,  UNG  SU  FAN  Y.  tTNITED 
STATES. 

Law  No.  1411  of  Philippine  Commission,  protalUting  exportation  of 
■liver  coin  from  Fhlllpiilne  Islands,  is  authorized  by  act  of  Oongresa  of 
1903  as  mAftsore  to  maintain  parity  of  gold  and  silver  coinage.  f 

Approved  in  Western  Union  Tel.  Co.  v.  Crovo,  220  U.  S.  367,  66 
L.  Ed.  500,  31  Sup.  Ct.  399,  upholding  statute  of  Virginia  imposing 
penalty  on  telegraph  company  for  failure  to  transmit  message  without 
unreasonable  delay,  even  though  message  be  to  point  without  State,  in 
absence  of  congressional  action. 

218  IT.  S.  312-321,  54  L.  Ed.  1051,  31  Sop.  Ot.  18,  IN  BE  METBOPOUTAN 
TBUST   CO. 

Decree  of  Circuit  Oonrt- refusing  to  remand  cause,  although  erroneous 
and  sQbseqnently  reversed  by  Oircnlt  Gourt  of  Appeals,  cannot  be  treated 
as  nullity. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct. 
722,  decision  of  Federal  court  that  case  removable  from  State  court 
on  independent  grounds  is  not  made  otherwise  by  section  6  of  Employ- 
ers' Liability  Act,  is  not  open  to  collateral  attack^  but  only  suljject  to 
correction  in  appropriate  appellate  proceeding. 

Court  cannot,  after  tenn,  deal  with  decree  except  for  correction  of 
clerical  error. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  135,  35 
Sup.  Ct.  16,  where  writ  of  error  has  been  issued  to  review  judgment 
of  conviction  in  criminal  case  District  Court  has  no  jurisdiction,  upon 
motion  made  after  end  of  term,  to  set  aside  judgment  and  order  new 
trial  on  facts  discovered  after  end  of  term  and  not  appearing  in  record; 
United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  624,  where  peti- 
tion for  rehearing  is  filed  during  term  by  leave  of  court,  decree  does 
not  become  final  until  petition  is  disposed  of;  Tiyon  v.  Pennsylvania 
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R.  Co.,  213  Fed.  60,  denying  motion  to  set  aside  judgment  after  ex- 
piration of  term  in  action  for  personal  injuries;  Wellman  v.  Betliea, 
213  Fed.  369,  Revised  Statutes,  §914,  requiring  practice  of  Federal 
court  to  conform  to  that  of  State  courts  and  State  statute  authorizing 
State  court  to  set  aside  judgment  after  term,  does  not  authorize  Federal 
court  to  set  aside  judgment  after  term;  United  States  v.  Terminal 
Assn.  of  St.  Louis,  197  Fed.  450,  decree  entered  by  single  judge  in 
conformity  to  mandate  of  Supreme  Court  reversing  decree  dismissing 
suit  to  enforce  Anti-trust  Act  of  1890  is  not  void  nor  subject  to  col- 
lateral attack,  even  though  there  was  error  in  holding  that  single  judge 
could  enter  decree. 

Mandamus  lies  to  compel  Oircnit  Ckmrt  to  reinstate  decree  vacated 
without  Juzladlctlon. 

Approved  in  In  re  Dennett,  215  Fed.  678,  131  C.  C.  A.  607,  manda- 
mus lies  to  correct  error  of  court  acting  without  jurisdiction  and  setting 
aside  judgment  after  term. 

Distinguished  in  In  re  Griggs,  227  Fed.  797,  142  C.  C.  A.  319,  and 
In  re  Griggs,  233  Fed.  245,  147  C.  C.  A.  249 ,  denying  petition  for  writ 
of  prohibition  or  mandamus  to  prevent  lower  court  from  exercising 
jurisdiction  over  execution  of  will  in  their  individual  capacities,  where 
absence  of  jurisdiction  is  not  clear. 

Right  of  private  person  to  mandamus  to  enforce  performance  of 
duty  by  court  or  magistrate.    Note,  Ann.  Oaa.  1912A,1120. 

218  IT.  8.    922-336,  54    L    Ed.  1055,  31    Sap.  Ot  85,  HOOE  T.  UNITEDi 
STATES. 

Government  Is  not  under  duty  to  make  compensation  for  pftvate  prop- 
erty taken  withont  authority  by  officer  of  United  States. 

Approved  in  United  States  v.  Doullut,  213  Fed.  736,  130  C.  C  A.  243, 
contract  of  Secretary  of  Treasury,  made  without  statutory  authority, 
to  lease  building  five  years  for  use  of  customs  service  is  not  binding 
on  government. 

Person  renting  building  to   department  of  government  and   reoeiving 
entire  appropriation  has  no  claim  for  amount  In  excess  of  appropriation. 

Distinguished  in  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  235, 
58  L.  Ed.  1283,  34  Sup.  Ct.  840  (affirming  193  Fed.  905),  government 
taking  possession  of  engine  used  in  construction  work  upon  default 
by  construction  company  in  performance  of  its  contract,  impliedly 
promises  seller  holding  chattel  mortgage  to  pay  therefor;  United  States 
v.  Buffalo  Pitts  Co.,  193  Fed.  909,  114  C.  C.  A.  119,  seller  of  traction 
engine  for  use  by  purchaser  in  performance  of  government  contract 
could,  on  government's  taking  possession  of  machinery,  sue  government 
on  implied  contract  to  pay,  or  on  obligation  within  Tucker  Act. 
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218  XT.  a  336-344.  54  L.  Ed.  1060,  31  Sup.  Ot.  93,  CINCINNATI  I.  fr  W. 
B.  CO.  y.  CONNEBSVnJiE. 

Power,  wliether  called  police,  governmental  or  legislative^  ezlats  In  each 
State,  by  appropriate  legULatlon  not  forUdden  by  State  or  Federal  Con- 
stitntion,  to  regulate  relative  riglita  and  duties  of  persona  and  corpora- 
tions within  its  jurisdiction. 

Approved  in  Lake  Shore  etc.  R.  Co.  v.  Clongh,  182  Ind.  186,  104  N.  E. 
977,  upholding  act  of  1907  authorizing  creation  of  drainage  districts 
and  taking  of  land  for  that  purpose  without  compensating  owners; 
Norfolk  Southern  R.  Co.  v.  Morehead  City,  167  N.  C.  120,  83  S.  E. 
260,  upholding  ordinance  prohibiting  stringing  of  telegraph  poles  more 
than  twenty-four  inches  from  curb,  intended  to  compel  removal 
of  poles  from  center  of  street  which  is  railroad  right  of  way; 
State  V.  Atlantic  etc.  R.  Co.,  164  N.  C.  424,  79  S.  E.  447,  upholding 
ordinance  requiring  railroads  on  certain  street  to  fill  ditches  beside 
tracks  and  maintain  right  of  way  on  grade  with  street,  where  ditches 
necessary  for  drainage  can  be  covered  at  moderate  expense;  Sabre  v. 
Rutland  R.  Co.,  86  Vt.  364,  Ann.  Cas.  1916C,  1269,  85  Atl.  700,  uphold- 
ing laws  of  1906  creating  board  of  railroad  commissioners,  and  de- 
fining and  regulating  its  powers  and  duties. 

Bailway  company  accepts  its  ftaochise  from  State  subject  to  condition 
that  it  would  conform  at  its  own  expense  to  reasonable  regulations  as  to 
opening  of  streets. 

Approved  in  Louisville  etc.  R.  Co.  v.  Hopkins  County,  153  Ky.  722, 
156  S.  W.  381,  under  Kentucky  Statutes,  §  768,  subd.  5,  requiring  rail- 
roads crossing  highways  to  restore  them  to  former  condition.  County 
Court,  in  proceedings  to  condemn  crossing  for  highway,  cannot  compel 
railroad  to  construct  bridge  over  its  tracks  located  in  cut;  Minneapolis 
etc.  Electric  Traction  Co.  v.  Minneapolis,  124  Minn.  354,  60  L.  E.  A. 
(N.  S.)  148, 145  N.  W.  610,  contract  of  city  council  assuming  obligation 
of  commercial  railroad  to  strengthen  bridge  for  railr6ad's  use,  is 
void;  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  115  Minn.  468,  Ann.  Cas. 
1912D,  1029,  51  L.  E.  A.  (N.  8.)  236.  133  N.  W.  172,  in  proceedings  to 
condemn  right  of  way  for  canal  railroad  is  not  entitled  to  damages  for 
expense  of  building  bridge  to  carry  tracks  over  canal;  Pittsburgh  etc. 
R.  Co.  V.  Borough  of  Butler,  242  Pa.  469,  89  Atl.  582,  under  act  of 
1851,  as  modified  by  act  of  1901,  municipality  may  open  street  through 
land  of  railroad  used  for  railroad  purposes,  where  public  necessity  for 
street  exists  and  it  will  not  destroy  use  of  land  or  railroad  franchise. 

Duty  of  railroad  at  its  own  expense  to  construct  bridge  over  publio 
canal  or  waterway.    Note,  Ann.  Cas.  1912D,  1037. 

Bailway  is  not  deprived  of  propegty  without  due  process  of  law  br 
award  of  valne  of  land  in  street  opening  proceeding  not  allowing  cost  ef 
stmctnre  necessary  to  carry  rigbt  of  way  over  street. 

Approved  in  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S.  127,  59 
L.  Ed.  160,  35  Sup.  Ct.  82,  railroad  is  not  deprived  of  property  without 
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due  process  by  ordinance  requiring  it  to  construct  viaduct  over  railway 
at  specified  street;  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  232  U.  S.  438, 
440,  58  Ii.  Ed.  674,  675,  34  Sup.  Ct.  400,  condemnation  of  part  of  rail- 
road right  of  way  and  compelling  railroad  to  build  bridge 
over  waterway  constructed  to  connect  two  lakes  in  recreation 
park  is  not  taking  of  private  property  without  due  process 
of  law;  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  560, 
58  L.  Ed.  727,  34  Sup.  Ct.  364,  upholding  ordinances  regulating  speed 
of  trains,  notice  of  their  approach,  periods  for  shifting  cars,  and  re- 
quiring adjustment  of  grades  of  tracks  to  grades  of  city  streets ;  Chicago 
V.  New  York  etc.  R.  Co.,  216  Fed.  738,  132  C.  C.  A.  645,  upholding  city 
ordinance  of  1909  to  compel  track  elevation  on  Seventy-ninth  Street; 
Minneapolis  St.  Ry.  Co.  v.  Minneapolis,  189  Fed.  455,  upholding  or- 
dinance limiting  number  of  passengers  on  each  street-car  to  seventy- 
five  and  imposing  penalty  for  its  violation;  Baker  City  Mut.  Irr.  Co.  v. 
Baker  City,  58  Or.  327,  113  Pac.  16,  enjoining  interference  with  irriga- 
tion ditches  in  city  streets  until  city  council  under  authority  of  charter 
makes  regulations  relating  thereto. 

Distinguished  in  Edison  Electric  Light  etc.  Co.  v.  Blomquist,  185  Fed. 
617,  ordinance  of  St.  Paul  of  1910,  requiring  electric  light  and  power 
companies,  telephone,  telegraph  and  street  railway  companies  to  dis- 
place wires  at  request  of  licensed  house  mover  is  void;  Sinker-Davis 
Co.  V.  Indianapolis,  177  Ind.  425,  94  N.  E.  889,  city  adopting  general 
plan  of  street  improvement  may  take  surplus  soil  from  street  in  front 
of  abutting  owner's  land  to  construct  embankment  in  another  street  in 
vicinity  of  former  street. 

Miscellaneous.  Cited  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  L.  Ed.  1222,  36  Sup.  Ct.  553,  dismissing  for  want  of  jurisdiction. 

218  TJ.  8.  346-367,  54  I..  Ed.  1065,  31  Sap.  Ct.  89,  NATIOKAIi  BANK  OF 
COMBfEBOE  y.  DOWNIE. 

Asatgnments  of  daima  against  United  States  by  bankrupt  are  void  not 
only  as  against  United  States,  but  as  against  creditors  under  section  3477, 
Revised  Statutes,  and  claims  pass  to  trustee  in  bankruptcy. 

Approved  in  In  re  Waters-Colver  Co.,  206  Fed.  845,  creditor  furnish- 
ing boilers  to  be  used  in  vessel  being  bnilt  by  bankrupt  under  contract 
with  government  has  no  lien  upon  boilers  nor  upon  contract  or  its 
proceeds  as  against  trustee  in  bankruptcy  or  creditors,  in  view  of  Re- 
vised Statutes,  §  3477,  making  void  assignment  of  interest  in  govern- 
ment contracts;  Emmons  v.  United  States,  189  Fed.  416,  under  Revised 
Statutes,  §  3477,  requiring  transfer  of  claims  against  United  States  to 
be  executed  in  paiiiicular  manner,  assignment  of  claim  against  United 
States  for  money  paid  to  land  office  by  plaintiff's  assignors  as  pui^ 
chase  price  and  fees,  pursuant  to  timber  laud  entry  eironeously  rejected, 
is  invalid  and  insufficient  to  sustain  action  by  assignee;  Guarantee 
Title  etc.  Co.  v.  First  Nat.  Bank  of  Huntingdon,  185  Fed.  382,  107 
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C.  C.  A.  429y  assignment  of  claim  against  United  States  for  money  due 
under  contract  as  security  for  loan  from  bank,  without  complying  with 
provisions  of  section  3477,  Revised  Statutes,  is  void  as  against  trustee 
in  bankruptcy;  Parish  v.  McGowan,  39  App.  D.  C.  198,  provision  of 
contract  to  pay  attorney  fixed  portion  of  sum  recovered  is  valid;  al- 
though provision  giving  him  lien  therefor  is  void  under  Revised  Stat- 
utes, §  3477,  forbidding  assignment  of  claims  against  United  States; 
Porter  v.  Title  Guaranty  etc.  Co.,  21  Idaho,  318,  121  Pac.  550,  arguendo. 

218  U.  8.  367-369.  64  L.  Ed.  1069,  31  Sup.  Ot.  81,  LADEW  ▼.  TENNESSEE 
GOPPEB  CO. 

Bivoslty  of  citis«DAlp  alone  will  not  give  Oircuit  Oonrt  Jurisdiction  to 
render  judgment  In  personam  where  neither  party  is  inhabitant  of  district 
and  defendant  i^pean  qpedaUy  to  object  to  Jnilsdiction. 

Approved  in  L.  G.  McKnight  &  Son  Co.  v.  Cramer  Furniture  Co., 
189  Fed.  49,  110  C.  C.  A.  612,  Federal  court  has  no  jurisdiction  on 
ground  of  diversity  of  citizenship  of  action  brought  in  Massachusetts  by 
corporation  of  Maine  against  corporation  of  North  Carolina  having 
no  place  of  business  in  Massachusetts  and  on  service  of  officer  of  de- 
fendant not  in  State  on  business  of  corporation. 

Distinguished  in  Consolidated  Interstate  Callahan  Min.  Co.  v.  Calla^ 
han  Min.  Co.,  228  Fed.  531,  suit  in  State  court  by  stockholders  against 
foreign  mining  corporation,  whose  property  is  situated  within  State 
and  Federal  district  alleging  invalidity  of  election  of  directors  and  seek- 
ing to  take  property  out  of  their  control,  is  suit  to  enforce  claim  to 
pn)perty  within  section  57  of  Judicial  Code,  and  is  removable  to  Fed- 
eral court. 

Jurisdiction  of  Oircuit  Court  under  section  8  of  Act  of  1875  to  enf  orco 
legal  or  equitable  claims  to  real  or  personal  property  within  district,  even  if 
parties  are  not  Inhabitants  of  distrlety  does  not  extend  to  suits  to  compel 
owner  of  real  estate  to  abate  nuisance  maintained  thereon. 

Approved  in  Wetmore  v.  Tennessee  Copper  Co.,  218  U.  S.  370,  371, 
54  L.  Ed.  1073,  1074,  31  Sup.  Ct.  84,  following  rule;  Ryan  v.  Ohmer, 
233  Fed.  167,  under  Judicial  Code  of  1912,  §  24,  District  Court  has 
jurisdiction  of  suit  wherein  citizen  of  one  State  is  plaintiff  and  citizen 
of  another  State  and  subject  of  foreign  power  are  defendants;  Revett 
v.  Clise,  207  Fed.  676,  677,  Federal  court  has  no  jurisdiction,  under 
section  8  of  Act  of  1875,  of  action  by  citizen  of  Colorado  against  citi- 
zens of  Washington,  who  are  residents  of  Federal  district  in  which  suit 
is  brought,  and  citizens  of  New  York,  and  New  Jersey  corporation, 
where  action  is  not  to  establish  claim  to  real  property  in  district  or  to 
enforce  lien;  Thoma  v.  Perri,  205  Fed.  636,  suit  in  equity  to  obtain 
patent  brought  under  section  4915,  Revised  Statutes,  may  be  main- 
tained in  district  where  defendant  can  be  served  without  regard  to  his 
residence;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed. 
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943,  944,  120  G.  C.  A.  257,  proceeding  under  State  eminent  domain 
statutes  to  condemn  right  of  way  for  telegraph  line  is  not  suit  to  en- 
force claim  to  property  within  meaning  of  section  57,  Judicial  Code, 
and  is  not  removable  over  plaintiff's  objection,  where  none  of  defend- 
ants are  residents  of  district. 

Explained  in  Kentucky  Coal  Lands  Co.  ▼.  Mineral  Development  Co., 

219  Fed.  49,  60,  133  C.  C.  A.  151,  and  Kentucky  Coal  Lands  Co.  v.  Min- 
eral Develop.  Co.,  191  Fed.  901,  902,  915,  917,  918,  919,  both  holdinj? 
Federal  court  of  district  in  which  land  is  situated  has  jurisdiction  of 
action  in  ejectment,  although  neither  party  is  resident  of  district,  where 
parties  are  citizens  of  different  States  and  defendant  can  be  served 
within  district. 

218  n.  a  369-371,  54  L.  Ed.  1073,  31  tSkip.  Ot.  84,  WETMOBE  ▼.  TENNES- 
SEE OOPPEB  CO. 

Jnrifldlctlon  of  Olrcait  Court,  under  act  of  1875,  to  enforce  legal  or  equi- 
table dalnm  to  real  or  personal  proper^  within  distHct,  evea  If  partlee  are 
not  Inhabitants  of  district,  does  not  extend  to  raits  to  compel  owner  of 
realty  to  abate  nuisance  maintained  thereon. 

Explained  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co., 

219  Fed.  50,  133  C.  C.  A.  151,  and  Kentucky  Coal  Lands  Co.  v.  Min- 
eral Develop.  Co.,  191  Fed  901,  902,  915,  917,  916  both  holding  Federal 
court  of  district  in  which  land  is  situated  has  jurisdiction  of  action  in 
ejectment  although  neither  party  is  resident  of  district,  where  parties 
are  citizens  of  different  States  and  defendant  can  be  served  within 
district. 

218  U.  S.  371-386,  54  L.  Ed.  1074,  31  Sup.  Ct.  67,  MONTEZUMA  CANAL 
00.  y.  SMITHVILLE  CANAL  CO. 

Supreme  Court  of  territory  does  not  transcend  its  autbo;pity  in  appoint- 
ing commissioner  to  supervise  taking  of  water  from  stream  of  ysrious 
appropriators  and  in  apportioning  expense  pro  rata  between  them. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  455,  60  L.  Ed. 
1099,  36  Sup.  Ct.  637,  upholding  statutes  of  Oregon  of  1913  establishing 
proceedings  before  State  water  board  for  ascertainment  and  adjudica- 
tion of  rights  of  claimants  to  same  water;  In  re  Willow  Creek,  74  Or. 
610,  144  Pac.  512,  upholding  laws  of  1909  creating  board  of  control 
with  power  to  determine  water  rights,  subject  to  review  by  courts; 
Hamp  V.  State,  19  Wyo.  400, 118  Pac.  661,  holding  legislature  has  power 
to  authorize  supervision  and  control  of  appropriation  and  distribution 
of  public  waters  of  State  by  administrative  officers. 

218  U.  S.  386-400,  54  L.  Ed.  1080,  31  Sup.  Ot.  73,  S0X7EA  T.  GOVERN- 
MENT OF  PHILIPPINE  ISI.ANDB. 

Not  cited. 
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218  XT.  a  400-406,  64  L.  Bd.  1086,  81  Sop.  Ot.  79,  MOFFITT  ▼.  KELLY. 

State  statute  subjecting  ilglite  of  snrvlvlng  wife  in  community  prop- 
eirty  to  inliecitaxice  tax  does  not  violate  contract,  due  process,  or  equal  pro- 
tection clause  of  Federal  Constitution. 

Approved  in  Attorney  General  v.  Stone,  209  Mass.  191,  95  N.  E. 
397,  upholding  statute  of  1902  providing  that  collateral  inheritance  tax 
shall  not  be  assessed  as  to  estates  limited  over  after  preceding  estate, 
until  right  of  possession  accrues;  Minot  v.  Stevens,  207  Mass.  592,  83 
It.  R.  A.  (N.  S.)  236,  93  N.  E.  975,  upholding  statute  of  1909  imposing 
tax  on  property  subject  to  power  of  appointment  passing  into  new 
hands  through  donee's  exercise  of  power  or  failure  to  exercise  it. 

Community  property  as  subject  to  inheritance  tax.    Note,  Ann.  Oas. 
1913D,  496. 

Constitutionality  of  succession   taxes.    Notes,   Ann.   Oaa,   19131), 
757,  758;  50  L.  R.  A.  (N.  S.)  994. 

218  U.  a  406-421,  54  L.  Ed.  1088,  31  Sup.  Ct.  59,  WXSSTEEN  X7NI0K  TEL. 
CO.  y.  OOMMSBCIAL  MIUJNO  GO. 

GlasBiflcation  of  telegraph  companies  in  statute  prohibiting  limitation 
of  liability  is  reasonable  and  does  not  deny  e<|ual  protection  because  it  does 
not  apply  to  common  carriers. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  214, 
52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909  embracing  venders  of  com- 
modities, but  not  venders  of  labor  and  services ;  *In  re  Arkansas  Rate 
Cases,  187  Fed.  298,  holding  Arkansas  two-cent  passenger  law  of  1907 
and  freight  rates  established  by  commission  void  as  confisratory ;  State 
V.  Fairmont  Creamery  Co.,  153  Iowa,  713,  42  L.  R.  A.  (N.  S.)  821,  133 
N.  W.  900,  upholding  provisions  of  section  5028b  of  Code  Supplement 
of  1907,  as  amended  by  Act  of  33d  General  Assembly,  prohibiting  dis- 
criminations between  different  sections  as  to  price  paid  in  purchasing 
milk,  cream  or  butter-fat  for  manufacture  or  poultrj^  eggs  or  grain  for 
sale  or  storage;  Commonwealth  v.  Pflaum,  236  Pa.  302,  Ann.  Oa«. 
1913E,  1287,  84  Atl.  845,  act  of  1909  prohibiting  use  of  sulphur  dioxide 
in  confectionery  is  not  void  because  retail  dealers  selling  under  guar- 
anty from  manufacturer  or  wholesale  dealer  are  exempt  from  prosecu- 
tion. 

Statute  of  Michigan  of  1893  fixing  liability  of  telegraph  companies  for 
nondeUvery  of  messages  at  damages  sustained  by  sender  is  within  police 
power  of  State  and  is  not,  as  to  interstate  messages,  void  as  burden  on  in- 
terstate commerce,  nor  is  it  denial  of  equal  protection  or  due  process  of  law. 
Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417,  L.  R.  A, 
1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  Texas  statute 
of  1909  allowing  reasonable  attorney's  fee  as  part  of  costs  in  suits  on 
contested  claims  of  less  than  two  hundred  dollars,  as  applied  to  claim 
fox  loss  on  interstate  shipment;  Western  Union  Tel.  Co.  v.  Crovo,  220 
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U.  S.  370,  371,  372,  55  L.  Bd.  501,  502,  31  Sup.  Ct.  399,  upholding  stat- 
ute of  Virginia  imposing  penalty  upon  telegraph  ccHnpany  for  delay  in 
transmitting  message,  as  applied  to  message  for  delivery  to  point  out- 
side State ;  Gardner  v.  Western  Union  Tel.  Co,  231  Fed.  410,  411,  146 
C.  C.  A.  390,  holding  amendment  of  1910  to  Interstate  Commerce  Act 
supersedes  provision  of  Oklahoma  Constitution,  art.  XXIU,  §  9,  avoid* 
ing  contract  stipulating  for  notice  other  than  provided  by  law,  as  ap- 
plied to  interstate  telegram;  In  re  Arkansas  Rate  Cases,  187  Fed.  298, 
holding  Arkansas  two-cent  passenger  law  of  1907  and  freight  rates 
established  by  commission  void  as  confiscatory;  Western  Union  Tel. 
Co.  v.  Compton,  114  Ark.  201,  169  S.  W.  948,  upholding  contract  of 
telegraph  company  limiting  liability  for  delay  in  delivery  of  message, 
as  applied  to  interstate  message;  Western  Union*  Tel.  Co.  v.  Dant,  42 
App.  D.  C.  403,  Ann.  Gas.  1916A  1132,  L.  R.  A.  1915B,  685,  upholding 
under  act  of  Congress  of  1910,  contract  limiting  liability  of  telegraph 
company  for  unrepeated  message;  Vermilye  v.  Western  Union  Tel.  Co., 
207  Mass.  406,  93  N.  E.  637,  upholding  provision*of  Rev.  Laws,  c.  122, 
§  9,  requiring  telegraph  company  to  receive  and  transmit  dispatches 
impartially  upon  pa3rment  of  usual  charges;  Toung  v.  Western  Union 
Tel.  Co.,  168  N.  C.  37,  84  S.  E.  46,  holding  void  stipulation  limiting 
recovery  for  unrepeated  message,  as  applied  to  message  from  another 
State  to  addressee  in  State;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line 
Ry.  Co.,  160  N.  C.  234,  76  S.  E.  520,  holding  provision  of  Interstate 
Commerce  Act,  §  20,  as  amended  in  1906,  does  not  deprive  shipper  of 
right  of  action  for  full  value  of  interstate  freight  injured,  notwith- 
standing valuation  clause  in  bill  of  lading;  Chicago  etc.  Ry.  Co.  v. 
Beatty,  34  Okl.  324,  42  L.  R.  A.  (N.  S.)  984,  118  Pac.  368,  holding 
Oklalioma  Territorial  Act  of  1905,  imposing  penalty  upon  carrier  for 
failure  to  furnish  cars  within  specified  time,  is  not  in  conflict  with  act 
of  Congress  of  1906,  requiring  carriers  to  furnish  cars  for  interstate 
shipments  within  reasonable  time;  Western  Union  Tel.  Co.  v.  State, 
31  Okl.  428,  121  Pac.  1074,  upholding  order  of  Corporation  ccnnmis- 
sion  prohibiting  extra  charges  for  delivery  of  telegraph  messages  in 
cities  and  towns  within  two  miles  radius  from  office,  as  applied  to  de- 
livery of  interstate  message;  dissenting  opinion  in  Traynham  v. 
Charleston  etc.  Ry.  Co.,  92  S.  C.  54,  56,  75  S.  E.  384,  385,  majority  hold- 
ing interstate  shipment  was  not  subject  to  act  of  1907  imposing  pen- 
alty on  carriers  for  delay;  Leedy  v.  Western  Union  Tel.  Co.,  130  Tenn. 
551,  172  S.  W.  279,  holding  provision  on  back  of  tel^raph  form  limiting 
liability  unless  additional  sum  is  paid  did  not  relieve  telegraph  com- 
pany from  liability  for  gross  negligence;  Western  Union  Tel.  Co.  v. 
Bilisoly,  116  Va.  564,  82  S.  E.  92 ;  holding  act  of  Congress  of  1910  ren- 
dered inapplicable  to  interstate  business  of  telegraph  companies  State 
statutes  imposing  penalties  for  failure  to  deliver  messages  promptly; 
Western  Union  Tel.  Co.  v.  White,  113  Va.  422,  423,  425,  74  S.  E.  175, 176, 
fact  that  telegraph  message  sent  from  point  in  State  to  another  point 
in  State  is  lost  at  relay  station  outside  of  State,  does  not  prevent  a|>- 
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plication  of  Code  1904,  §  1294h,  imposing  penalty  for  failuie  to  trans- 
mit and  deliver  messages  promptly. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Brown,  234  U.  S.  547, 
68  K  Ed.  1459,  34  Sup.  Ct.  955,  5  N.  C.  C.  A.  1026,  holding  South  Caro- 
lina statute  giving  right  of  action  for  mental  anguish  for  nondelivery  of 
telegram  is  void  as  applied  to  nondelivery  of  interstate  message ;  South- 
em  Ry.  Co.  V.  Reid,  222  U.  S.  436,  56  L.  Ed.  260.  32  Sup.  Ct.  140,  hold- 
ing North  Carolina  statute  requiring  carriers  to  receive  and  forward 
shipment  * 'whenever  tendered"  over  route  selected  by  shipper  is  in 
direct  conflict  with  provision  of  Interstate  Commerce  Act,  §  1,  par.  2, 
as  amended  in  1906,  requiring  carrier  to  funiish  transportation  ''upon 
reasonable  request  therefor";  Western  Union  Tel.  Co.  v.  Johnson,  115 
Ark.  665,  171  S.  W.  859,  denying  recovery  for  mental  anguish  in  action 
for  failure  to  deliver  interstate  message;  Homthal  v.  Weptem  Union 
Tel.  Co.,  166  N.  C.  605,  82  S.  E.  852,  applying  Virginia  law  and  denying 
recovery  for  mental  anguish  resulting  from  nondelivery  of  telegram, 
where  negligence  causing  delay  occurred  in  Virginia;  Varnville  Furni- 
ture Co.  V.  Charleston  etc.  Ry.  Co.,  98  S.  C.  68,  79  S.  E.  702,  holding 
Carmack  Amendment  does  not  supersede  Civil  Code  1912,  §  2573,  impos- 
ing penalty  upon  carrier  for  failure  to  pay  claims  for  overcharges  on 
interstate  shipment;  Western  Union  Tel.  Co.  v.  Davis,  114  Va.  156,  75 
S.  E.  767,  holding  Code  1904,  §  1294-h  (6),  prescribing  penalty  for 
delay  in  delivering  telegram  does  not  apply  to  delay  in  delivery  of 
message  after  its  receipt  at  office  in  another  State. 

Liability  of  telegraph  company  for  refusal  to  accept  message  for 
transmission.    Note,  Ann.  Caa.  1916D,  468. 

Common  law  did  not  become  part  of  laws  of  State  of  Its  own  Tlgor,  but 
has  been  adopted  by  constitutional  provision,  statute,  or  decision,  and  is  not 
same  in  all  particulars  in  all  States;  it  exprewes  policy  of  State  for  time 
hting  only  and  is  subject  to  change  by  power  that  adopted  it. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  50,  38 
L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  346,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  885, 
upholding  Federal  Employers'  Liability  Act  of  1908,  as  amended  in 
1910 ;  Western  Union  Tel.  Co.  v.  Compton,  114  Ark.  198,  169  S.  W.  947, 
holding  act  of  Congress  of  1910  including  telegraph  companies  within 
provisions  of  Interstate  Commerce  Act,  does  not  autliorize  such  com- 
pany to  stipulate  for  immunity  from  liability  for  negligence  of  its  ser- 
vants in  handling  messages;  Western  Indemnity  Co.  v.  Pillsbur>%  170 
Cal.  696,151  Pac.  402,  upholding  Workmen 's  Compensation  Act  of  1913; 
Sonsmith  v.  Fere  Marquette,  173  Mich.  77,  138  N.  W.  356,  upholding 
Public  Acts  of  Michigan  1909,  No.  104,  withdrawing  from  carrier  de- 
fenses of  fellow-servant,  assumed  risk,  and  contributory  negligence; 
Sexton  V.  Newark  District  Tel.  Co.,  84  N.  J.  L.  93,  86  Atl.  454, 
3  N.  C.  C.  A.  576,  upholding  Employers'  Liability  Act  of  1911, 
abolishing   defenses    of    fellow-servant    and    assumed    risk;    State    v. 
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Creamer,  85  Ohio  St.  397,  39  L.  R.  A.  (N.  S.)  694,  97  N.  E.  606, 
1  N.  C.  €.  A.  34,  upholding  Ohio  Laws,  p.  524,  creating  insurance 
fund  for  benefit  of  insured  employees  and  of  dependents  of  killed  em- 
ployees; Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co.,  153  Wis. 
157,  140  N.  W.  1102,  holding  Laws  1907  and  1909,  providii^:  for  re- 
covery of  'excess  freight  charges  to  railroad,  are  not  void  as  denying 
right  of  jury  trial;  dissenting  opinion  in  Gray  v.  Southern  R.  Co.,  167 
N.  C.  438,  83  S.  E.  861,  holding  Federal  Employers'  liability  Act  does 
not  destroy  doctrine  of  last  clear  chance  and  allowing  recovery  for 
death  of  interstate  brakeman  killed  while  ai3leep  near  track,  where  he 
had  placed  red  light  to  signal  train  to  stop. 

Federal  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (N.  &.)  43. 

218  TJ.  8.  422-431,  54  L.  Bd.  1093,  31  8np.  Ot  M«  MOOBE  PBZKZXNa  TTPB- 
WBITEB  OO.  ▼.  NATIOKAIf  8AV.  it  T.  OO. 

Not  cited. 

218  U.  8.  431-438,  54  X^  Ed.  1097,  31  Sop.  Ot.  56^  ABirATffltAfI  SODTHSBN 

BT.  CO.  y.  LOUISIANA  U  A.  BY.  00. 

Subordinate  body  of  State,  in  absence  ef  distinct  UmitaHott  by  State 
of  its  own  power,  contracts  subject  and  not  paramount  to  power  of  State. 

Approved  in  Calder  v.  Michigan,  218  U.  S.  600,  54  L.  Ed.  1168,  31 
Sup.  Ct.  122,  upholding  act  of  1905  repealing  charter  given  by  city  to 
public  service  corporation,  where  charter  reserves  right  of  repeal  to 
legislature. 

■ 

218   U.   S.   438-442,   54  L.   Ed.   1099,   31   Sup.   Ot   67,   FISHEB  T.  NEW 
OEIAANS. 

Jurisdiction  of  Federal  Supreme  Oourt  extends  to  doing  away  with  im- 
pairment of  obligation  of  contract  by  later  law,  but  not  to  remedying  erro- 
neous constructioii  of  contracts  or  enforcing  them  according  to  its  own  in- 
terpretation. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  Madison,  240  U.  S.  461, 
60  It.  Ed.  742,  36  Sup.  Ct.  401,  upholding  ordinance  of  1910  requiring 
street  railway  to  pave  space  between  tracks  and  one  foot  on  each  side 
with  asphalt;  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  ordinance  of  New  Orleans  regarding  con- 
struction of  belt  railroad  is  not  void  as  impairing  obligation  of  con- 
tract based  on  former  ordinance,  as  contract  was  subject  to  suspensive 
condition  and  event  on  which  obligation  was  to  arise  did  not  happen; 
Seattle  etc.  Ry.  Co.  v.  Washington,  231  U.  S.  570,  58  L.  Ed.  374,  34 
Sup.  Ct.  185,  dismissing  writ  of  error  to  review  judgment  of  State 
court  requiring  street  railway  to  issue  and  accept  transfers  to  another 
street  railway,  involving  possible  misconstruction  of  municipal  ordi- 
nance; Cross  Lake  Shooting  etc.  Club  v.  Louisiana,  224  U.  S.  639,  56 
L.  Ed.  928,  32  Sup.  Ct.  577,  decree  of  State  couxt  avoiding  conveyance 
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by  haaad  of  commissioners  of  levee  district  on  ground  that  board  had 
no  authority  to  convey  nntil  instrument  conveying  land  to  board  had 
been  eaeeuted  by  State  officers,  does  not  give  effect  to  acts  of  1902 
repealing  earlier  acts  so  as  to  present  question  o£  impairment  of  con- 
tract obligations. 

218  U.  S.  442-462,  64  I..  Ed.  1101,  31  Sup.  Ot  44,  HABLAK  ▼.  McOOUBIK. 

Under  statutes  of  United  States  relating  to  terms  of  Oircnlt  Court» 
court  in  "wliich  accused  was  convieted  held  to  have  been  legally  in  session. 

Approved  in  Abbott  v.  Brown,  241  U.  S.  612,  60  L.  Ed.  1202,  36 
Sup.  Ct.  689,  under  General  Rule  No.  1  of  Federal  District  Court  of 
Southern  District  of  Florida,  providing  for  day  to  day  adjournments 
during  absence  of  presiding  judge,  adjournment  does  not  end  term, 
nor  is  order  for  new  trial  made  after  adjournment  beyond  jurisdiction 
of  court. 

Writ  of  habeas  coriras  cannot  be  used  for  proceeding  in  error,  and  jnris- 
dietion  nnder  that  writ  is  confined  to  examination  of  record  to  determine 
whether  pecBon  Is  detained  without  anthority  of  law. 

Approved  in  Glasgow  v.  Moyer,  225  U.  S.  428,  56  L.  Bd.  1150,  32  Sup. 
Ct.  753,  d^iying  habeas  corpus  to  review  judgment  of  conviction  in  Fed- 
eral Circuit  Court,  although  petitioner  alleges  unconstitutionality  of  law 
upon  which  conviction  is  based;  Matter  of  Gregory,  219  U.  S.  214, 
56  L.  Ed.  189,  31  Sup.  Ct.  143,  police  court  of  District  of  Columbia 
has  jurisdiction  to  try  persons  charged  on  information  with  violating 
section  ll77.  Revised  Statutes,  prohibiting  gift  enterprises,  and  judg- 
ment of  court  that  acts  of  accused  were  within  definition  of  gift  enter- 
prise is  not  reviewable  on  habeas  corpus;  United  States  Fong  On 
V.  McCarthy,  228  Fed.  399,  denying  habeas  corpus  to  review  order  of 
deportation  of  Chinese  person,  where  there  is  opportunity  to  review 
whole  case  by  appeal;  Sibray  v.  United  States,  227  Fed.  5,  6,  141 
C.  C.  A.  555,  denying  habeas  corpus  to  review  order  of  immigration 
officials  deporting  aliens  under  Immigration  Act  of  1907;  Ex  parte 
Lam  Pui,  217  Fed.  462,  467,  dischai^ng,  on  habeas  corpus,  alien  Chinese 
held  for  deportation  on  ground  that  certificate  of  admission  as  student 
was  obtained  by  false  representations,  where  evidence  is  insufficient 
to  sustain  charge;  Howard  v.  Moyer,  206  Fed.  558,  where  accused  was 
charged  in  dilTerent  counts  with  breaking  and  entering  different  post- 
offices  in  violation  of  section  5478,  Revised  Statutes,  and  on  conviction 
of  both  offenses  single  sentence  was  imposed,  sentence,  though  erro- 
neous, is  not  void  so  as  to  entitle  accused  to  discharge  on  habeas  corpus ; 
Moyer  v.  Anderson,  203  Fed.  883,  122  C.  C.  A.  175,  denying  release 
on  habeas  corpus  of  person  convicted  of  breaking  into  postoffice,  where 
error  in  imposing  sentence,  if  any,  was  reviewable  on  writ  of  error; 
United  States  v.  Lair,  195  Fed.  51,  52,  115  C.  C.  A.  49,  erroneous 
determination  by  Federal  District  Court  that  offense  was  committed 
within  that  district  does  not  make  judgment  of  conviction  void  author- 
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izing  another  district  to  dischaiig^  accused  on  habeas  corpos;  People 
y.  Zimmer,  252  111.  14,  22,  23,  96  N.  E.  530,  533,  534,  holding  circuit 
judge  had  jurisdiction  of  person  and  subject  matter  in  contempt  pro- 
ceedings against  police  officer  and  another  circuit  judge  was  without 
jurisdiction  to  discharge  officer  on  habeas  corpus. 

Objection  that  indictment  was  not  regularly  found  by  grand  Jury,  not 
taken  at  trial,  cannot  he  made  for  first  time  in  habeas  corpus  proceeding. 

Approved  in  Breese  v.  United  States,  226  U.  S.  10,  57  L.  Ed.  102, 
33  Sup.  Ct.  1,  indictment  by  Federal  grand  jury  in  session  in  room 
adjoining  courtroom  with  door  opening  into  courtroom  is  not  void  be- 
cause grand  jury  did  not  in  body  accompany  foreman  into  courtroom. 

Right  of  prisoner  who  has  received  excessive  sentence  to  be  dis- 
charged on  habeas  corpus  or  appeal.     Note,  Ann.  Cas.  1915D,  368. 

Effect  of  excessive  sentence.    Note,  51  L.  R.  A.  (N.  S.)  374,  377. 

Miscellaneous.  Cited  in  Oates  v.  United  States,  233  Fed.  '208,  147 
C.  C.  A.  207,  defendants  in  criminal  contempt  proceedings  cannot  com- 
plain that  trial  court  refused  to  suspend  sentence  pending  application 
for  writ  of  error,  where  writ  of  error  was  granted  and  they  were 
admitted  to  bail  on  same  day  sentence  was  pronounced. 

218  U.  S.  452-476^  54  L.  Ed.  1107,  31  Sup.  Ot.  49,  UNITBD  STATES  ▼. 
ANSONIA  BBAS8  ETC.  CO. 

Vessels  in  course  of  construction  for  United  States,  title  to  which  yests 
in  government  as  fast  as  constmcted,  cannot  be  seised  under  State  laws  to 
satisfy  private  claims. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Crane  Co.,  219  U.  S.  32,  55 
L.  Ed.  76,  31  Sup.  Ct.  140,  holding  person  furnishing  labor  and  ma- 
terials for  construction  of  steamer  for  government  may  maintain  action 
on  contractor's  bond  given  under  act  of  1894  as  amended  by  act  ot 
1905 ;  National  Surety  Co.  v.  United  States,  228  Fed.  581,  143  C.  C.  A. 
99,  groceries  and  provisions  furnished  to  boarding-house  of  contractor 
and  consumed  by  laborers  are  not  materials  used  in  construction  within 
meaning  of  act  of  1894,  as  amended  by  act  of  1905,  and  payment  there- 
for is  not  secured  by  contractor's  bond;  People  v.  Metropolitan  Surety 
Co.,  211  N.  Y.  114,  105  N.  £.  101,  holding  rights  of  materialman  against 
surety  on  government  contractor's  bond  given  under  act  of  1905  must 
be  enforced  pursuant  to  statute,  and,  upon  insolvency  of  surety,  claim 
of  materialman  not  reduced  to  judgment  in  Federal  court  cannot  be 
asserted  in  insolvency  proceedings  in  State  court. 

Miscellaneous.  Cited  in  United  States  v.  William  R.Trigg  Co.,  115  Va. 
273,  274,  279,  78  S.  E.  542,  543,  544,  and  Commercial  Trust  Co.  v.  First 
Nat.  Bank  of  Richmond,  112  Va.  40, 70  S.  E.  533,  both  reciting  history  of 
litigation. 
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218   n.  a   476-486,   54   L.  Bd.   1116,   31  8ap.   Ot.   34,   OHAITTAKOOO   ▼• 
ABABOA. 

Verdict  of  acquittal  in  criminal  promcution  for  boming  storaihouio  car- 
ries with  it  exemption  ftom  civii  liability  in  action  for  indemnification  for 
8111^  bnming  of  atoreboiiBe  under  local  law  in  Philippine  Islands. 

Distinguished  in  State  v.  Roach,  84  Kan.  177,  31  L.  B^  A.  (N.  S.)  674, 
113  Pae.  401,  acquittal  upon  criminal  cbaige  of  selling  intoxicating 
liquor  is  not  bar  to  civil  action  against  defendant  by  State  to  enjoin 
maintenance  of  place  where  intoxicating  liquors  are  unlawfully  sold. 

Judgment  in  criminal  proceeding  as  res  judicata  in  civil  or  penal 
action.    Note,  21  Ann.  Gas.  1184,  1186. 

218  n.  8.  467-498»  54  L.  Ed.  1121,  31  8«p.  Ot.  43,  BICHABDSON  Y.  Mc- 


Snlt  to  compel  State  oftcial  to  Certify  names  of  nominees  for  Congress 
in  conformity  with  act  of  1852  at  election  in  1908  involves  only  moot  ques- 
tion after  election  of  his  successor  in  ofllce. 

Approved  in  Lisman  v.  Knickerbocker  Trust  Co.,  211  Fed.  417,  128 
C.  C.  A.  85,  applying  rule  in  railroad  mortgage  foreclosure;  Kansas 
City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651,  60  L.  Ed.  1221,  36  Sup.  Ct. 
553,  Director  of  Prisons  v.  Court  of  First  Instance;  239  U.  S.  634, 
60  L.  Ed.  478.  36  Sup.  Ct.  220,  and  Lamar  v.  Splain,  235  U.  S.  695, 
59  L.  Ed.  430,  35  Sup.  Ct.  209,  all  dismissing  for  want  of  jurisdiction; 
United  States  v.  Hamburg-Amerikanische  Packet  etc.  Co.,  239  U.  S. 
476,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  dismissing  suit  to  dissolve  corpo- 
ration  as  illegal  under  Anti-trust  Act,  where  case  has  become  moot 
because  of  European  war;  Coppage  v.  Kansas,  236  U.  S.  15,  L.  B.  A. 
1915C,  960,  69  L.  Ed.  446,  35  Sup.  Ct.  240,  Kansas  statute  of  1909,  mak- 
ing it  misdemeanor  for  employer  to  require  employee  to  agree  not  to 
become  or  remain  member  of  labor  union  during  time  of  employment, 
is  void;  Steams  v.  Wood,  236  U.  S.  78,  59  L.  Ed.  476,  35  Sup.  Ct.  229, 
officer  of  national  guard  whose  riglits  are  not  violated  cannot  question 
validity  of  general  order  issued  by  Secretary  of  War  pui*suant  to 
act  of  1903  as  amended  by  act  of  1908,  relating  to  organization  of 
militia  and  orders  of  adjutant-general  of  Ohio  with  respect  to  mobili- 
zation of  national  guard  of  that  State;  Marshall  v.  Dye,  231  U.  S. 
255,  58  If.  Ed.  207,  34  Sup.  Ct.  92,  granting  motion  to  substitute  new 
members  of  State  board  of  election  commissioners  where  judgment 
was  against  membci-s  of  election  commission  and  their  successors  in 
office,  and  such  board  is  continuing  board;  Pullman  Co.  v.  Croom,  231 
U.  S.  577,  58  L.  Ed-  377,  34  Sup.  Ct.  182,  dismissing  appeal  in  suit  to 
enjoin  State  controller  from  enforcing  statute,  where  such  officer  dies 
pending  appeal;  Wingert  v.  First  Nat.  Bank  of  Hagerstown,  223  U.  S. 
672,  56  L.  Ed.  605,  32  Sup.  Ct.  391,  dismissing  appeal  in  suit  by  stock- 
holder against  national  bank  and  its  directors  to  enjoin  alteration  of 
bank  building,  where  pending  trial  and  appeal  construction  of  new  bank 
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building  is  completed;  Buck's  Stove  etc.  Go.  v.  American  Federation 
of  Labor,  219  U.  S.  581,  55  L.  Ed.  345,  31  Sup.  Ct.  472,  dismissing  ap- 
peal where  it  appears  from  statements  of  counsel  on  both  sides  that 
case  has  become  moot  one;  Phelps  v.  Cape  Girardeau  Water  Works 
etc.  Co.,  165  Mo.  App.  463,  464,  147  S.  W.  133,  disposition  of  mandamus 
proceeding  to  compel  water  company  to  restore  service,  left  open  for 
determination  on  appeal  in  damage  action  only  amount  of  damages  for 
breach  of  contract  in  shutting  off  water;  State  v.  Cox,  87  Ohio  St.  334, 
101  N.  E.  139,  holding  General  Code,  §§  13681-13684,  confers  appellate 
jurisdiction  upon  State  Supreme  Court  in  criminal  cases  to  extent  speci- 
fied in  those  sections,  and  question  presented  by  bill  of  exceptions  is 
not  moot  question. 

Distinguished  in  Southern  Pac.  Terminal  Co.  v.  Interstate  Commerce 
Conunission,  219  U.  S.  514,  55  L.  Ed.  816,  31  Sup.  Ct.  279,  appeal  in- 
volving validity  of  order  of  commerce  commission  regulating  charges 
of  terminal  company  which  is  part  of  railroad  and  steamship  system 
does  not  become  moot  case  merely  because  order  expires. 

218  U.  S.  493^12,  54  X^  Ed.  1128,  81  Sup.  Ot.  87,  X7NITED  STATES,  USB 
OF  HIKE  y.  MOBSE. 

Decree  of  coon  for  sale  of  infant's  ptopetty,  thoui^  ease  was  not  made 
within  authority  of  court.  Is  not  nullity  and  cannot  be  attacked  collaterally. 
Approved  in  Briscoe  v.  Rudolph,  221  U.  S.  554,  55  L.  Ed.  851,  31 
Sup.  Ct.  679,  judgment  in  special  proceeding  to  assess  benefits  for  street 
opening  cannot  be  collaterally  attacked  in  suit  to  enjoin  sale  under 
such  judgment,  where  court  had  jurisdiction  of  parties  and  subject 
matter;  Ex  parte  Harding,  219  U.  S.  369,  37  L.  R.  A.  (N.  S.)  892,  55 
If.  Ed.  854,  31  Sup.  Ct.  324,  holding  court  having  jurisdiction  of  subject 
matter  and  parties  is  competent  to  decide  questions  arising  as  to  its 
jurisdictiou  and  denying  mandamus  to  compel  Circuit  Court  to  remand 
ease  in  which  it  decided  it  had  jurisdiction  on  issues  of  citizenship 
and  separable  controversy;  Ex  parte  Lyman,  202  Fed.  304,  holding 
indictment  cliarging  prisoner  with  conspiring  with  his  guard  and  an- 
other to  permit  his  escape  from  custody  stated  offense  under  Penal 
Code  (Act  of  1909),  §§37  and  138;  Spade  v.  Morton,  28  Okl.  391, 
114  Pac.  727,  failure  of  guardian  to  give  notice  of  his  intended  appli- 
cation under  sections  3509-3511,  Manfield's  Digest  of  Statutes  of  Ar- 
kansas, for  order  of  sale  of  ward's  real  estate,  does  not  render  order 
of  sale  void  on  collateral  attack. 

Miscellaneous.  Cited  in  Morse  v.  United  States,  41  App.  D.  C.  377, 
378,  reciting  history  of  litigation. 

218  V.  8.  51^-616,  54  I..  Ed.  1131,  31  Sup.  Ot  27,  EAOLB  MINING  ft  IMP. 
OO.  ▼.  HAMILTON. 

Under  act  of  1874  jurisdiction  of  Federal  Supreme  Court  upon  appeal 
ftom  territorial  Supreme  Oourt  Is  limited  to  Inquiry  wliether  findings  of  fact 
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made  Iqr  court  below  inpport  iti  judcnieiiit  and  to  review  of  ezceptiona  dulj 


Approved  in  Territory  of  Arizona  v.  Copper  Queen  ConBolidated  Min. 
Co.,  233  U.  S.  89,  58  L.  Ed.  864,  34  Sup.  Ct.  546,  affirming  judgment  of 
Supreme  Court  of  Territory  of  Arizona  that  board  of  equalization 
had  no  power  under  territorial  statute  to  raise  separate  assessed  valu- 
ation of  certain  mining  claims  of  groups  which  had  been  assessed  en 
masse  originally;  Citizens'  Nat.  Bank  v.  Davisson,  229  U.  S.  217, 
AnxL  Oas.  1915A,  272,  57  L.  Ed.  1156.  33  Sup.  Ct.  625,  holding  under 
act  of  April,  1874,  review  by  Federal  Supreme  Court  of  judgment  of 
territorial  Supreme  Court  is  limited  to  determining  whether  facts  sus- 
tain judgment,  and  affirming  judgment  that  bank  as  escrow-liolder  is 
liable  for  having  failed  to  act  impartially;  Roealy  v.  Graham  Y.  Fi-azer, 
227  IT.  S.  590,  57  L.  Ed.  657,  658.  33  Sup.  Ct.  333,  holding  findings  of 
fact  support  judgment  in  suit  to  determine  title  to  real  estate  in  Porto 
Rico ;  Zeckendorf  v.  Steinf eld,  225  U.  S.  449,  56  L.  Ed.  1161,  32  Sup.  Ct. 
728,  construing  contract  relating  to  sale  of  mining  properties  in  Ari- 
zona and  holding  that  agreement  that  company  could  acquire  purchased 
group  was  carried  out  and  not  rescinded;  Zeckendorf  v.  Steinf  eld,  15 
Ariz.  338,  138  Pac.  1045,  where  both  parties  to  suit  appealed  from  ter- 
ritorial Supreme  Court  to  Federal  Supreme  Court  and  statement  of 
facts  in  nature  of  special  verdict  was  made,  as  provided  by  act  of 
1874,  District  Court  could  not  after  remand  reopen  case  and  hear  evi- 
dence, but  could  only  enter  judgment  in  conformity  with  mandate. 

• 

218  TJ.  S.  517-631,  54  L.  Ed.  1133^  31  Sap.  Ot.  28,  UNITED  STATES  T. 
MASON.. 

Clerks  of  Federal  courts  are  not  controUed  in  respect  to  fees  and  emoln- 
ments  by  sections  5490  and  5497,  relating  to  embeszlement  of  money  and 
property  of  United  States  by  officers  and  others  charged  with  safekeeping 
tliereof. 

Approved  in  Anderson  v.  Pacific  Coast  Steamship  Co.,  225  U.  S.  199, 
56  L.  Ed.  1053,  32  Sup.  Ct.  626,  coastwise  sea-going  vessels  sailing  under 
raster  and  having  officers  with  Federal  pilot's  licenses  are  not  free 
froBk  UabiUty  for  pilniagu  faea  uBde^r  Siat*  \amm  bgr  virtue  of  section 
51  of  Act  of  1871,  as  re-enacted  in  Revised  Statutes,  §§  4401  and  4444. 

Fees  and  emoUmiMits  of  clerks  of  Federal  courts  are  not  received  as 
mon^y  or  property  balongtng  to  UsKad  States,  but  as  amoimt  allowed  for 
cutniwiatton  and  oAea  eipwee,  and  as  to  snrptaa  for  wbick  ^Btk  nrasi 
aceoBBft  be  is  net  trwte«  bat  debtor* 

Approved  in  United  States  v.  Oliphant,  230  Fed.  6,  144  C.  C.  A.  299, 
nnder  section  918  (Comp.  Stats.  1913,  §  1544),  and  rule  of  Circuit 
Court  requiring  record  in  equity  suits  and  on  demurrers  and  rules  to 
show  cause  to  be  printed  under  supervision  of  clerk  and  providing 
for  taxing  of  costs  against  losing  party,  where  clerk  charged  amount 
in  excess  of  cost  of  printing,  amount  should  have  been  reported  and 
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paid  to  government ;  United  States  ▼.  MacMillan,  209  Fed.  269,  271, 
272,  273,  money  collected  by  clerk  of  Federal  court  for  official  services 
belongs  to  him  subject  to  account  seitii-annually  and  to  pay  excess  into 
treasury,  and  government  is  not  entitled  to  interest  he  may  receive 
pending  semi-annual  return. 

Necessity  of  allegation  of  demand  and  refusal  to  pay  in  indictment 
for  embezzlement.    Note,  Ann.  Oaa.  1914D,  1318. 

218  U.  8.  582-^6,  54  L.  Ed.  1139,  31  Sup.  Ct  96,  UNITBD  STATES  ▼. 


Supreme  Court  has  Jurisdiction  of  aiveal  by  govezmnent  under  act  of 
1907,  where  Circuit  Court  h^ld  indictment  innifllcient  because  facts  alleged 
did  not  constitute  crime  under  statute  as  oonttmed  by  it. 

Approved  in  United  States  v.  Heinze,  218  U.  S.  548,  21  Ann.  Cas. 
884,  54  L.  Ed.  1146,  31  Sup.  Ct.  98,  following  rule;  United  States  v. 
Patten,  226  U.  S.  535,  44  L.  R.  A.  (N.  8.)  325,  57  L.  Ed.  838,  33  Sup.  Ct. 
141,  Federal  Supreme  Court  on  appeal  under  Criminal  Appeals  Act 
of  1907  is  bound  by  lower  court's  construction  of  indictment,  and  whore 
decision  of  lower  court  assumes  that  every  element  of  combination  is 
present.  Supreme  Court  has  jurisdiction  to  determine  that  comer  in 
cotton  is  violation  of  Sherman  Anti-trust  Act. 

Constitutionality  of  statute  giving  State  right  to  appeal  in  criminal 
case.    Note,  L.  R.  A.  1915F,  1096. 

Constitutionality  of  statute   denying  right   to   appeal  in   certain 
classes  of  cases.    Note,  44  L.  R.  A.  (N.  S.)  1210. 

218  U.  S.  547-^1,  64  L.  Ed.  1145,  31  Sup.  Ct.  102,  X7NITED  STATES  ▼• 


Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Cas.  888. 

218  U.  S.  551-568,  54  L.  Ed.  1147,  31  Sup.  Ct.  95,  ILLINOIS  CENTRAL 
B.  B.  CO.  y.  KENTUCKY. 

Federal  Supreme  Court  has  Jurisdiction  of  writ  of  error  to  State  court 
in  case  in  which  Federal  question  is  first  raised  by  petition  for  rehearing 
where  State  court  entertains  petition  and  decides  question  raised. 

Distinguished  in  State  v.  Hazzard,  76  Wash.  587,  137  Pac.  143,  deny- 
ing motion  to  amend  record  to  make  it  appear  that  court  considered 
and  overruled  constitutional  question  raised  by  accused  in  petition 
for  rehearing,  so  as  to  sustain  writ  of  error  from  Federal  Supreme 
Court. 

218  U.  S.  563-^72,  54  L.  Ed.  1151,  81  Sup.  Ct.  132,  OBIFFITH  ▼.  CON- 
NECTICUT. 

Classification  of  statute  of  Connecticut  of  1907  limiting  interest  on 
loans  and  excepting  loans  by  national  banks,  State  banks,  and  trust  com- 
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paales,  and  mortgages  on  real  and  personal  inroperty  Is  reasonable,  and  does 
not  deny  equal  protection  of  law. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  215, 
52  L.  B.  A.  (N.  S.)  525,  58  L.  Ed.  1284.  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909,  embracing  venders  of  com- 
modities, but  not  venders  of  labor  and  services;  German  Alliance  Ins. 
Co.  V.  Lewis,  233  U.  S.  413,  L.  R.  A.  19150,  1189,  58  L.  Ed.  1022.  34 
Sup.  Ct.  612,  upholding  Kansas  statute  of  1909,  regulating  rates  of 
fire  insurance,  although  it  excepts  farmers'  mutual  insurance  companies 
from  its  operation;  Mutual  Loan  Co.  v.  Martell,  222  U.  S.  236,  Ann.  Gas. 
1913B,  529,  56  L.  Ed.  180,  32  Sup.  Ct.  74,  upholding  statute  of  Massa- 
chusetts of  1908,  making  invalid  assignments  for  security  for  debts 
of  less  than  two  hundred  dollars  of  wages  to  be  earned  unless  accepted 
in  writing  by  employer,  consented  to  by  wife  of  assignor,  and  filed  in 
public  office;  American  Land  Co.  v.  Zeiss,  219  U.  S.  65,  55  L.  Ed.  97, 
31  Sup.  Ct.  200,  upholding  California  statute  of  1906  to  establish  titles 
in  ease  of  loss  of  public  records  by  flood,  fire  or  earthquake;  Brunswick- 
Balke-Collander  Co.  v.  Evans,  228  Fed.  997,  upholding  section  216, 
Lord's  Oregon  Laws,  providing  for  punishment  of  persons  keeping  open 
stores  and  shops  on  Sunday  and  exempting  kecjiers  of  drug-stores 
and  others  specified;  State  Savings  etc.  Bank  v.  Anderson,  165  Cal. 
443,  132  Pac.  758,  upholding  Banking  Act  (Stats.  1909,  p.  115),  §  136, 
authorizing  superintendent  of  banks,  believing  bank  is  unsafe,  to  take 
possession  of  its  property  and  business;  Newman  v.  United  States,  41 
App.  D.  C.  49,  upholding  act  of  Congress  of  1913  permitting  resident 
individuals  and  foi*eign  corporations  to  be  licensed  as  pawnbrokers  in 
District  of  Columbia,  but  excluding  nonresident  individuals;  Reagan 
V.  District  of  Columbia,  41  App.  D.  C.  413,  upholding  act  of  Congress 
of  1913  requiring  license,  to  loan  money  in  District  of  Columbia  at 
more  than  six  per  cent  interest  on  security  exempting  national  banks 
and  others  specified  from  its  operation;  King  v.  State,  136  Ga.  714, 
716,  717,  71  S.  E.  1095,  1096,  upholding  act  of  1908  making  it  misde- 
meanor to  charge  rate  of  interest  greater  than  five  per  cent  per  month 
either  directly  or  indirectly;  Carr  v.  State,  175  Ind.  260,  32  L.  R.  A. 
(N.  S.)  1190,  93  N.  E.  1077,  upholding  act  of  1909  repealinu:  that  part 
of  act  of  1905  making  it  unlawful  to  play  baseball  on  Sunday;  State 
V.  Fairmont  Creamery  Co.,  153  Iowa,  714,  42  L.  R.  A.  (N.  S.)  821,  133 
N.  W.  900,  upholding  section  5028b  of  Code  Supplement  of  1907,  as 
amended  by  act  of  33d  Assembly,  prohibiting  discrimination  between 
different  sections  by  purchasers  of  specified  products;  Commonwealth 
V.  Libbey,  216  Mass.  358,  Ann.  Gas.  1915B,  659,  49  L.  R.  A.  (N.  8.)  879, 
103  N.  E.  924,  upholding  statute  of  1910  requiring  employer  advertis- 
ing for  employees  during  strike,  to  mention  fact  that  strike  exists; 
Commonwealth  v.  Riley,  210  Mass.  394,  Ann.  Oaa.  1912D,  388,  97  N.  E. 
370,  upholding  statute  of  1902  regulating  hours  of  labor  of  women 
and  children  employed  in  mechanical  and  manufacturing  establish- 
ments. 
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Constitutionality  of  statotea  nmkiiig   tnking    of   usmy    ezimmaL 
Note,  Am.  Om.  1918C,  899. 

State  or  municipal  regulation  of  personal  property  loan  broken. 
Note,  Ann.  Gas.  1916E,  619,  620,  621. 

Constitutionality  of  statutes  restricting  right  to  assign  salary  or 
wages.    Note,  43  L.  B.  A.  (N.  S.)  746. 

Miscellaneous.  Cited  in  Rat  Portage  Lumber  Co.  v.  Minnesota,  220 
U.  S.  606,  66  L.  Ed.  606,  31  Sup.  Ct.  718,  Venner  v.  Denver  Union  Water 
Co.,  219  U.  S.  583,  66  L.  Ed.  346,  31  Sup.  Ct.  472,  and  Hunter  v.  South 
Carolina,  219  U.  S.  583,  66  L.  Ed.  346,  31  Sup.  CI  470,  all  dismissing 
for  want  of  jurisdiction;  Loeb  v.  Jennings,  219  U.  S.  582,  66  L.  Ed. 
346,  31  Sup.  Ct.  469,  and  Griffith  v.  Connecticut,  218  U.  S.  572,  64  L.  Ed. 
1166,  31  Sup.  Ct.  132,  both  affirming  judgment  on  authority  of  principal 
case. 

218  U.  8.  572,  54  L.  Ed.  1165,  31  Sup.  Ot.  134,  aBIFFITH  T.  CONNEC- 
TICUT. 

Not  cited. 

218  XT.  S.  573-1591,  54  L.  Ed.  1155,  31  Sap.  Ct.  127,  HUNTSB  ▼.  MUTUAL 
BESBBVE  LIFE  INS.  CO. 

Few  isolated  acts  of  foreign  Insnraace  coxporation  after  Its  witbdrawal 
from  State,  all  resting  to  erlstlng  policies  do  not  constltate  doing  bnslneas 
in  State  so  as  to  preclude  revocation  of  power  of  attorney  of  State  oftcer 
to  recelTe  service  of  process.  ' 

Approved  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S.  114, 
115,  L.  B.  A.  19160.  672,  60  L.  Ed.  171,  172,  36  Sup.  Ct.  38,  Kentucky 
statute  imposing  taxes  on  premiums  collected  on  policies  of  residents 
of  Kentucky  after  company  has  ceased  to  do  business  in  State  is  void; 
Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194,  69  L.  Ed.  912, 
35  Sup.  Ct.  579,  judgment  of  State  court  in  action  for  personal  in- 
juries against  foreign  corporation  not  transacting  business  within  State 
and  having  no  agent  therein  to  accept  service,  is  void;  Chehalis  River 
Lumber  &  Shingle  Co.  v.  Empire  State  Surety  Co.,  206  Fed.  560,  561, 
under  Session  Laws  of  Washington  of  1911,  requiring  foreign  insur- 
ance companies  to  appoint  insurance  commissioner  as  attorney  to  re- 
ceive service  of  process,  appointment  is  not  revocable  upon  company's 
withdrawal  from  State,  but  remaiqs  in  force  so  long  as  it  has  outstand- 
ing contracts;  Noel  Const.  Co.  v.  George  W.  Smith  &  Co.,  193  Fed.  495, 
496,  service  of  process  in  action  for  breach  of  contract  on  vice-presi- 
dent of  foreign  corporation  in  State  to  effect  settlement  of  dispute  as 
to  contract  is  insufficient,  where  corporation  is  not  doing  business 
within  State;  Commonwealth  v.  Provident  Savings  Life  Assur.  Society, 
155  Ky.  199,  159  S.  W.  699,  insurance  company  by  withdrawing  agents 
and  ceasing  to  solicit  new  business  in  State  does  not  cease  to  do  busi- 
ness in  State^  and  it  cannot  revoke  insurance  commissioner's  authority 
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to  accept  service  of  process  so  long  as  it  has  liabilities  in  State ;  dissent- 
ing opinion  in  Brown-Ketcham  Iron  Works  v.  George  B.  Swift  Co.,  53 
Ind.  App.  655,  100  N.  E.  861,  majority  holding  service  of  process  npon 
former  agent  of  foreign  corporation  after  its  withdrawal  from  State  in 
action  to  recover  balance  on  acconnt  nnder  contract  for  construction  of 
building  within  State  before  its  withdrawal  was  sufficient  to  give  court 
jurisdiction  under  sections  4085,  4086,  Bums'  Annotated  Statutes  of 
1908. 

Distinguished  in  Bankers'  Surety  Co.  v.  Town  of  Holly,  219  Fed.  102, 
134  C.  C.  A.  536,  under  Colorado  Laws  of  1907,  requiring  insurance 
cMnpanies  before  transacting  business  in  State  to  api>oint  insurance 
commissioner  as  their  agent  to  accept  service  of  process,  service  of  pro- 
cess on  surety  company  after  its  withdrawal  from  State  in  suit  on 
bond  to  secure  performance  of  contract  with  Colorado  town  is  suffi- 
cient ;  Meizell  v.  American  Motor  Car  Sales  Co.,  181  Ind.  159,  161,  Ann. 
Gas.  1916D,  375,  103  N.  E.  1073,  1074,  under  Burns'  Annotated  statutes 
1908,  §§  4086,  4089,  service  of  process  on  foreign  corporation's  agent 
after  its  withdrawal  from  State  gives  court  jurisdiction  of  action  aris- 
ing out  of  contract  made  in  State  before  its  withdrawal;  Brown-Ket- 
cham Iron  Works  v.  Geoige  B.  Swift  Co.,  53  Ind.  App.  647,  653,  100 
N.  E.  590,  592,  under  Bums'  Annotated  statutes  of  1908,  §§  4085,  4086, 
service  of  process  on  foreign  corporation  in  action  by  citizen  of  State 
to  recover  balance  on  account  for  material  furnished  under  contract 
made  with  citizen  during  time  foreign  corporation  was  doing  business 
within  State,  giyes  court  jurisdiction ;  State  v.  Grimm,  239  Mo.  159, 162, 
16.  143  S.  W.  490,  491,  493,  under  Rev.  Stats.  1909,  §  7042,  service 
of  process  on  superintendent  of  insurance,  in  action  against  foreign 
insurance  company  doing  business  in  State,  brought  by  nonresident  on 
policy  executed  and  delivered  in  sister  State  to  resident  thereof,  gives 
court  jurisdiction. 

Liability  to  suit  within  Stare  of  foreign  corporation  which  has  re- 
voked designation  of  agent  for  service  of  process  and  has  ceased 
to  do  business  within  State.    Note,  Ann.  Oaa.  1916D,  879,  382. 

Revocation  by  foreign  corporation  of  api>ointment  of  agent  to  re- 
ceive service.    Note,  30  L.  B.  A.  (N.  8.)  680. 

218  U.  8.  591-601,  64  It.  Ed.  1163»  31  Sop.  Ot.  122,  CAIJ>EB  ▼.  MIOHIOAN 
ex  reL  ELIJ8. 

Sapreme  Oourt  does  not  Inquire  Into  motives  of  legislation;  aad  wliere 
statute,  passed  In  due  form,  repeals  chaxter  of  corporation  under  reserved 
power  of  repeal,  only  question  Is  whetlier  statute  goes  beyond  power  ex- 
pressly reserved. 

Approved  in  United  States  v.  Johnston,  232  Fed.  977,  and  Weber  ▼• 
Freed,  239  U.  S.  330,  Ann.  Oaa.  19160,  817,  60  L.  Ed.  310,  36  Sup.  Ct. 
132,  both  upholding  act  of  Congress  of  July  31,  1912,  prohibiting  impro- 
tation  of  photographic  films  of  prizefights. 
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A  coriNHration  oontraeto  mbject  to  loietyaUoiM  la  charter  and  cmnnot 
remoTB  sncli  reseryatioiis  by  contraet* 

Approved  in  Ramapo  Water  Co.  v.  City  of  New  York,  236  U.  S.  583, 
59  L.  Ed.  784,  35  Sup.  Ct.  442,  New  York  statute  of  1905  empowering 
New  York  City  to  acquire  lands  for  water  supply  i&  not  void  as  im- 
pairing contract  rights  of  water  company  under  its  charter  to  acquire 
property  in  same  watershed,  where  notliing  had  been  done  beyond  filiiij? 
of  map,  and  State  Constitution  reserves  right  of  repealing  charter; 
dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  etc.  Co.,  230  U.  S. 
79,  81,  67  L.  Ed.  1398,  1400,  33  Sup.  Ct.  988,  majority  holding  ordinance 
requiring  telephone  corporation  to  remove  from  streets  poles  and  wires 
placed  there  under  former  ordinance^  or  to  pay  rental  not  required  by 
original  ordinance,  is  void. 

218  U.  B.  601-^10,  54  la.  Ed.  1168,  31  8ap.  Ct.  124,  XTNITED  STATES  ▼. 


Conspiracy  to  restrain  trade  In  violation  of  Sherman  Anti-trust  Act  of 
1890  is  partnership  in  criminal  purposes  and  contlnaes,  so  far  as  statute  of 
limitations  is  concerned,  so  long  as  further  action  is  taken  in  fnrtheranoe  of 
conspiracy. 

Approved  in  Hyde  v.  United  States,  225  U.  S.  367,  369,  Ann.  Gas. 
1914A,  614,  56  L.  Ed.  1126,  1127.  32  Sup.  Ct.  793,  holding  conspiracy 
to  defraud  government  of  school  lands  in  California  and  Oregon  in 
violation  of  section  5440,  Revised  Statutes,  was  continuing  one,  and 
was  not  barred  by  statute  of  limitations;  Brown  v.  Elliott,  225  U.  S. 
400,  56  L.  Ed.  1140,  32  Sup.  Ct.  812,  holding  conspiracy  in  violation  of 
section  5440,  Revised  statutes,  to  defraud  persons  of  money  through  use 
of  postoffice,  was  continuing  crime  and  every  overt  act  was  act  of  all 
conspirators  by  reason  of  terms  of  plot;  United  States  v.  Rintelen,  233 
Fed.  796,  indictment  charging  conspiracy  in  violation  of  Sherman  Anti- 
trust Act  to  interfere  with  commerce  in  war  munitions  between  United 
States  and  Great  Britain,  France,  Russia  and  Italy  by  organizing  strikes 
and  fomenting  labor  troubles,  is  sufficient;  Cooper  v.  United  States, 
232  Fed.  85,  146  C.  C.  A.  273,  under  indictment  for  conspiracy  to  use 
mails  to  defraud  in  sale  of  bonds  of  real  estate  company  alleging  *aets 
continuing  to  date  within  two  years  of  filing  indictment,  evidence  that 
office  was  kept  open  to  that  date  was  admissible  to  show  prosecution 
was  not  barred;  Patterson  v.  United  States,  222  Fed.  626,  630,  138 
C.  C.  A.  123,  indictment  charging  monopoly  of  interstate  commerce  in 
violation  of  Sherman  Anti-trust  Act  of  1890  by  holding  business  pre- 
viously obtained  within  period  of  limitations,  is  insufficient,  where  it 
does  not  allege  doing  of  anything  to  continue  monopoly  within  such 
period;  Meyer  v.  United  States,  220  Fed.  803,  135  C.  C.  A.  564,  con- 
spiracy to  defraud  government  by  selling  zinc  to  it  at  exorbitant  price 
is  not  barred  by  limitations,  where  negotiation  of  check  and  securing 
its  payment  by  government  were  within  three-year  period;  Houston 
v.  United  States,  217  Fed.  859,  133  C.  C.  A.  562,  conspiracy  to  defraud 
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^^vernment  by  fraudulent  bids  for  furnishing  coal  formed  more  than 

hree  yean  prior  to  indictment  is  not  barred  where,  acts  in  pursuance 

J^^reof  were  done  within  three-year  period;  Ryan  v.  United  States,  216 

^^^.  33,  34,  132  C.  C.  A.  257,  indictment  for  conspiracy  to  transport 

yuamite  and  nitrc^lycerin  in  interstate  passenger  trains  was  for  con- 

^*^uing  conspiracy  and  was  not  barred  by  limitations ;  Breese  v.  United 

'^^tes,  203  Fed.  830,  122  C.  C.  A.  142,  conspiracy  to  embezzle  and  mis- 

^^Ply  funds  and  credits  of  national  bank  formed  more  than  three  years 

yore  indictment  is   not   barred,   where   overt   acts   were  committed 

^^^hin  three-year  period ;  United  States  v.  Patterson,  201  Fed.  721,  724, 

^>  continuance  of  monopoly  of  interstate  commerce  after  conspiracy 

^  ^tablish  it  has  ceased  to  exist  is  offense  under  Sherman  Anti-trust 

r^t  of  1890  and  is  not  barred;  United  States  v.  Winslow,  195  Fed. 

^^f  592,  holding  count  of  indictment  for  conspiracy  to  restrain  inter- 

^^^e  trade  in  violation  of  Sherman  Anti-trust  Act  invalid  as  alleging 

***oi^   tHan  one  transaction  in  single  count;  Stanley  v.  United  States, 

•^S5  Pe<i.  903,  115  C.  C.  A.  584,  indi9tment  for  conspiracy  to  defraud 

Persons    of  money  by  use  of  postoffice  charging  more  than  one  overt 

^ct  does  not  charge  distinct  and  separate  offenses  rendering  it  bad 

^or  duplicity ;  Hedderly  v.  United  States,  193  Fed.  569, 114  C.  C.  A.  227, 

prosecvi-tion  for  conspiracy  to  defraud  government  of  its  lands  begun 

''^ithiia.   'fcliree  years  of  last  overt  act  is  not  barred  by  limitations;  Wilsgn 

V.  United  States,  190  Fed.  435,  436,  111  C.  C.  A.  231,  conspiracy  to  de- 

iraad   'kky  sales  of  corporate  stock  through  postoffice  was  continuing  of- 

Tense    a^nd  not  barred  until  three  years  from  last  overt  act;   United 

^>tatc>s    V.  Stem,  186  Fed.  855,  conspiracy  by  bankrupts  to  conceal  prop- 

j  ^  continues  to  date  of  refusal  to  turn  over  property  to  trustee  on  his 

action    and  indictment  properly  charges  commission  of  offense  as  of 

socA  date;  United  States  v.  Swift,  186  Fed.  1013,  conspiracy  to  restrain 

«ionopolize  interstate  commerce  in  violation  of  Sherman  Anti-trust 

-       ^^  ^890  is  continuing  one,  and  judgment  of  acquittal  on  ground  of 

•       *^*iit:y  for  testimony  given  which  formed  basis  of  indictment  in  1905 

.  "^^T  to  subsequent  prosecution  for  cari-ying  forward  same  con- 

,  ^^  >     TJnited  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  690,  indict- 

£  .^  ^*^^i7ging  conspiracy  to  restrain  trade  and  allying  accomplishment 

T    x^         ^^ject  is  not  duplicitous;  State  v.  Dufour,  123  Minn.  452,  49 

disox^rl^*     (N.  S.)  792,  143  N.  W.  1126,  affirming  conviction  for  keeping 

that      ^^^^  house  on  proof  of  keeping  such  house  at  time  earlier  than 

aict^  ^^  indictment ;  State  v.  Uns worth,  85  N.  J.  L.  242,  88  Atl.  1100, 

,^^^^t  for  conspiracy  to  obtain  money  from  contractors  for  con- 

^    'TYc^^^**^    ^^  public  highway   alleging  one  overt   act  within  two-year 

pervo^    of  limitation  is  sufficient;  State  v.  Coyle,  7  Okl.  Cr.  95,  122 

Y^  *   -^^3,  indictment  under  Anti-trust  Act  of  1908,  charging  conspiracy 

\tv     ^^traint  of  trade  is  not  bad  for  duplicity  as  charging  more  than 

ot^*^  Satinet  offense. 

XX— 10 
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Distinguished  in  Gompers  v.  United  States,  233  U.  8.  610,  Ann.  Om. 
1915D,  1044,  58  L.  Ed.  1119,  34  Sup.  Ct.  693,  Holding  section  1044,  Re- 
vised statutes,  that  no  person  shall  be  prosecuted  for  offense  not  capital 
unless  indictment  is  found  within  three  years,  applies  to  acts  of  con- 
tempt in  violation  of  injunction ;  Warren  v.  United  States,  199  Fed.  756, 
43  L.  B.  A.  (N.  S.)  278,  118  C.  G.  A.  191,  where  bankrupt  did  nothing 
to  conceal  property  within  twelve  months  of  indictment,  conspiracy  was 
not  continuing  one,  and  prosecution  is  barred  by  Bankruptcy  Act  of 
1898,  §  29d;  United  States  v.  Phillips,  196  Fed.  576,  677,  prosecution 
of  bankrupt  for  concealing  property  from  his  trustee  is  barred  by  one- 
year  period  of  limitation  under  Bankruptcy  Act  of  1898 ;  United  States 
V.  Pacific  etc.  Nav.  Co.,  4  Alaska,  578,  579,  580,  582,  indictment,  re- 
turned in  1912,  for  conspiracy  to  restrain  trade  by  securing  control  of 
transportation  facilities  is  barred  where  trains  and  toll-road  were  dis- 
continued and  dismantled  in  1899;  dissenting  opinion  in  Hyde  v.  United 
States,  225  U.  S.  385,  Ann.  Gas.  1914A,  614,  56  L.  Ed.  1133,  32  Sup.  Ct. 
793,  majority  holding  overt  acts  ^performed  by  party  conspiring  in  an- 
other district  in  violation  of  section  5440,  Revised  Statutes,  gives  court, 
in  district  where  overt  acts  are  performed,  jurisdiction  as  to  all  con- 
spirators. 

What   are   illegal   combinations   within   Sherman   Anti-trust   Act. 
Note,  Ann.  Gas.  1912D,  765. 

Wnether  indictment  charges  continuing  conspiracy  with  tedmlcal  SQlli- 
ciency  is  not  before  court  on  appeal  taken  under  Criminal  Appeals  Act  of 
1907  ftom  judgment  sustaining  special  plea  of  limitation  in  bar. 

Approved  in  United  States  v.  Patten,  226  U.  S.  535,  44  L.  B.  A. 
(N.  S.)  325,  57  L.  Ed.  838,  33  Sup.  Ct.  141,  Federal  Supreme  Court  un- 
der act  of  1907  is  bound  by  lower  court's  construction  of  indictment, 
and  where  decision  shows  court  assumed  every  element  of  combination 
was  present.  Supreme  Court  has  jurisdiction  to  determine  ill^ality  of 
comer  in  cotton  under  Federal  Anti-trust  Act;  United  States  v.  Miller, 
223  U.  S.  602,  56  L.  Ed.  569,  32  Sup.  Ct.  323,  under  Criminal  Appeals 
Act  of  1907,  where  Circuit  Court  sustains  demurrer  to  indictment  for 
violation  of  act  of  1906,  prohibiting  rebates  on  interstate  shipments, 
Supreme  Court  must  accept  that  court's  construction  of  indictment  and 
review  only  construction  of  statute  involved. 

Allegations  in  indictment  that  conspiracy  continued  until  date  of  filing 
must  be  denied  under  general  issue  and  cannot  be  met  by  special  plea  in  bar. 

Approved  in  United  States  v.  Barber,  219  U.  S.  78,  55  L.  Ed..  102, 
31  Sup.  Ct.  209,  defense  of  statute  of  limitations  to  indictment  for  con- 
spiracy under  section  5440,  Revised  Statutes,  containing  allegations  of 
continuance  of  conspiracy  to  date  of  filing,  must  be  made  under  gen- 
eral issue,  not  by  special  plea  in  bar. 

Miscellaneous.  Cited  in  Heike  v.  United  States,  227  U.  S.  140,  57 
L.  Ed.  454.  33  Sup.  Ct.  226,  incidentally. 
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2U  TT.  a  611-68i,  54  L.  Bd.  1180,  81  Sup.  Ot  111,  THOMPBOV  T.  THOMP- 
SON. 

Under  statntes  of  District  of  OoliimUm»  wlfo  eaimot  reeorar  Auatkgw 
for  aauMilt  and  1>atteT7  upon  bar  penon  by  hoi  huiban^. 

Approved  in  Kemey  v.  Vann,  154  N.  C.  318,  Ann.  Oas.  1912A,  1189, 
70  S.  £.  750,  holding  husband  is  not  given  lien  for  work  and  materials 
furnished  for  building  on  wife's  land  by  Revisal  of  1905;  State  v. 
PhiUips,  85  Ohio  St.  323,  Ann.  Oas.  1913B.  250,  40  L.  R.  A.  (N.  S.)  142, 
97  N.  E.  977,  common-law  rule  that  wife  cannot  be  prosecuted  for  lar- 
ceny of  personal  property  of  husband  is  not  abrogated  by  sections  7995- 
8004,  General  Code,  defining  rights  and  liabilties  of  husband  and  wife 
nor  by  section  12,447,  General  Code,  defining  larceny;  Ldllienkamp  v. 
Rippetoe,  133  Tenn.  59,  179  S.  W.  628,  holding  divorced  woman  cannot 
sue  former  husband  for  assault  and  battery  under  section  6470,  Shan- 
non's Code,  nor  Public  Acts  of  1913,  c.  26;  Schultz  v.  Christopher,  65 
Wash.  499,  38  L.  R.  A.  (N.  8.)  780,  118  Pae.  630,  section  5926,  Rem. 
A  Bal.  Code,  confers  no  right  upon  former  wife  to  sue  divorced  husband 
for  tort. 

Distinguished  in  Fiedeer  ▼.  Fiedeer,  42  Okl.  128,  52  L.  R.  A.  (N.  S.) 
189,  140  Pac.  1024,  in  action  by  woman  against  former  husband  for 
injuries  received  from  gunshot  wound  maliciously  inflictedi  fact  that 
they  were  inflicted  during  coverture  is  no  defense, 

218  U.  8.  ^4-644,  54  Ii.  Ed.  1186,  31  Bnp.  Ot  116^  MEBCPHI8  T«  CUMBER^ 
IiAlil)  TELw  h  TBL.  00. 

Statements  in  bill  to  eflTed  tliat  municipal  ocdinaaeas  were  miauthor- 
ized  and  lllegsl  wlU  be  beld  to  refer  to  State  rsiUur  tliaa  to  Federal  Ooor 
stltnUon,  in  absence  of  distinct  reference  to  latter,  and  do  not  lay  basis  for 
Federal  jurisdiction. 

Approved  in  Cumberland  TeL  ft  TeL  Co.  t.  MemphiS|  200  Fed.  661, 
119  C.  C.  A.  73,  construing  act  of  Tennessee  1903  as  not  delegating  to 
city  of  Memphis  i>ower  to  regulate  rates  of  telephone  company  and  en- 
joining enforcement  of  ordinance  establishing  such  rates;  City  and 
County  of  San  Francisco  y.  United  Railroads,  190  Fed.  511,  111  C.  C.  A. 
339,  bill  ailing  city's  action  in  authorizing  construction  of  municipal 
tracks  for  more  than  five  blocks  in  sam^  street  as  tracks  of  United 
Railroad  was  violation  of  such  company's  franchise  and  of  section  499, 
Cal.  Civil  Code,  does  not  show  State  action  suf&cient  to  sustain  Federal 
jurisdiction;  Railroad  Commission  of  Ohio  v.  Worthington,  187  Fed. 
970,  110  C.  C.  A.  85,  railroad  rate  for  transportation  of  ooal  from  min- 
ing districts  in  Ohio  including  loading  of  vessels  for  ports  in  other 
States  is  not  subject  to  regulation  by  State  railroad  commission ;  Seattle 
Electric  Co.  v.  Seattle  etc  Ry.  Co.,  185  Fed.  369, 107  C.  C.  A.  421,  suit 
to  enjoin  enforcement  of  municipal  ordinance  on  ground  that  it  will 
deprive  c(Mnplainant  of  property  without  due  process  of  law  is  not 
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within  jnrisdietion  of  Federal  Circuit  Court,  where  State  Constitution 
contains  similar  provision. 

Distinguished  in  Home  Tel.  ft  Tel.  Co.  v.  Los  Angeles,  227  U.  S.  294, 
57  L.  Ed.  517,  33  Sup.  Ct.  312,  Los  Angeles  ordinance  establishing  tele- 
phone rates  is  void  under  Fourteenth  Amendment,  although  passage  of 
ordinance  was  abuse  of  power  conferred  by  State. 

Miscellaneous.  Cited  in  Woodward  Cotton  Co.  v.  Woodward,  232 
U.  S.  716,  58  L.  Ed.  812,  34  Sup.  Ct.  331^  affirming  judgment  on  author- 
ity of  principal  case. 

218  U.  8.  646-688,  54  L.  Ed.  lieS,  31  Bup.  Ot  106,"^  OOI.UMBU8  ▼.  MER- 
CANTIUE  TRUST  h  D.  OO. 

Maxim  tliat  "be  who  seeks  equity  most  do  equity*'  does  not  Justify 
court  in  denying  mnnidpality  rigbt  to  resdasion,  under  cross-bill^  of  con- 
tract with  waterworks  company,  failing  to  maint,ain  adeiiuate  water  supply, 
nor  in  requiring  purchase  of  latter's  plaat  as  condition  for  dlsmisiting  bill 
Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  195,  Ann.  Oat.  1915A,  906,  59  L.  Ed.  193,  35  Sup.  Ct.  72,  ordi- 
nance of  New  York  City  of  1906  revoking  license  of  1878  to  lay  wires 
in  streets  for  nonuser  is  not  impairment  of  obligation  of  contract ;  Mon- 
tana Water  Co.  v.  City  of  Billings,  214  Fed.  126,  denying  specific  per- 
formance of  city's  contract  to  purchase  plant  or  renew  contract,  where 
company  had  failed  to  furnish  proper  pressure  and  wholesome  water 
supply;  City  of  Pocatello  v.  Murray,  206  Fed.  80,  decreeing  forfeiture 
of  franchise  of  waterworks  company  committing  substantial  breach  of 
contract  to  furnish  city  adequate  water  supply  and  to  bring  in  all  waters 
of  certain  creek  for  use  of  city. 

Right  of  municipality  to  establish  competing  water  plant.  Note, 
L.  R.  A.  19150,  447,  448. 

Right  of  municipality  to  contract  for  periodical  payments  through- 
out term  of  years  where  aggregate  payments  exceed  authorized 
debt  limit.    Note,  Ann.  Gas.  191SB,  1178. 

218  U.  8.  664,  64  L.  Ed.  1201,  31  Bup.  Ct.  226.  INTERNATIONAL  TEXT- 
BOOK OO.  ▼.  PETERSON. 

Cited  in  Buck  Stove  etc.  go.  v.  Vickers,  226  U.  S.  213,  215,  57  L.  Ed. 
191,  192,  33  Sup.  Ct.  41,  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Com- 
mission, 229  Fed.  254,  International  Text-Book  Co.  v.  Roberts,  168  Mich. 
506,  134  N.  W.  462,  Livingstone  Mfg.  Co.  v.  Rizzi  Bros.,  86  Vt.  425.  85 
Atl.  914,  Tntemational  Text-Book  Co.  v.  Lynch,  86  Vt.  217,  84  Atl.  815, 
International  Text-Book  Co.  v.  Preston,  146  Wis.  120,  130  N.  W.  1134. 

218  U.  8.  665,  54  Is,  Ed.  1201,  31  Sup.  Ot.  222,  MERRIMAOK  RIVER  SAV. 
BANK  ▼.  CLAT  OENTER. 

Cited  in  Merrimack  River  Sav.  Bank  v.  Clay  Center,  219  U.  S.  533, 
Ajul  OaA.  1912A.  513,  55  L.  Ed.  324,  31  Sup.  Ct  295. 
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218  U.  8.  666,  54  Ik  Ed.  1202,  31  Sup.  Ct.  226,  CONVBBSE  ▼.  8TEWABT. 
Cited  in  Converse  y.  Stewart,  197  Fed.  154,  118  C.  C.  A.  212. 

218  U.  8.  668,  64  L.  Ed.  1203,  31  8up.  Ot.  228,  IN  BE  NICOLA. 

Cited  in  Lehigh  Valley  Coal  Co.  v.  Yensavage,  28  Fed.  549,  134 
C.  C.  A.  275,  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201  Fed. 
941, 120  C.  C.  A.  257,  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  223,  Jack- 
son V.  Wm.  Kenefick  Co.,  233  Fed.  131,  and  Doherty  v.  Smith,  233  Fed. 
132. 

218  U.  8.  669,  54  L.  Ed.  1203,  31  Bap,  Ct.  229,  VEKNEB  y.  OHIOAOO  CITT 
BY.  CO. 

Cited  in  Venner  v.  Chicago  City  Ry.  Co.,  195  Fed.  789. 

218  U.  8.  672,  54  L.  Ed.  1204,  31  8lip.  Ot.  221,  GBAOE  ▼.  BUBUNOTON. 

Cited  in  In  re  Hollins,  219  Fed.  647,  135  C.  C.  A.  312. 

218  U.  8.  673,  54  L.  Ed.  1206,  31  Sup.  Ot.  223,  OBEOOBT  ▼.  DI8TBI0T  OF 
COLUMBIA. 

Cited  in  Matter  of  Gregory,  219  U.  S.  213,  66  L.  Ed.  189,  31  Sup.  Ct. 
143. 

-   Gratuitons  tokens  entitling  holders  of  certain  numbers  to  prizes,  as 
a  lottery.    Note,  3  B.  B.  0.  993. 

218  U.  8.  673,  54  L.  Ed.  1206,  31  8ap.  Ot.  223,  ABILENE  NAT.  BANK  T. 


Cited  in  Abilene  Nat.  Bank  v.  Dolley,  228  U.  S.  4,  57  L.  Ed.  708,  33 
Sup.  Ct.  409. 

218  U.  &  675,  54  L.  Ed.  1205,  31  8up.  Ot.  223,  UNITED  8TATE8  ▼.  TIF- 
FANY h  CO. 

Cited  in  United  States  v.  Citroen,  223  U.  6.  422,  66  L.  Ed.  491,  32 
Sop.  Ct.  259. 

218  tJ.  8.  680,  B4  L.  Ed.  1207,  31  8np.  Ct.  227,  HAUJOAN  ▼.  WATNB. 
Cited  in  Anderson  v.  Moyer,  193  Fed.  505. 

218  T7.  8.  691,  54  Ik,  Ed.  1211,  31  8ap.  Ot.  224,  GOODWIN  ▼.  FULTON. 
Cited  in  Twin  Falls  Canal  Co.  v.  Foote,  192  Fed.  593. 
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UNITED  STATES  REPORTS. 


219  UNITED  STATES. 


219  T7.  &  1-17,  66  I^  Ed.  66,  31  Sup.  Ot  212,  TTNTTED  8TATB8  ▼.  PBE88 
PUB.  CO. 

Effect  of  Act  of  1898,  section  2,  wm  to  incorporate  criminal  laws  of  the 
flenrena  Btatoj  In  force  July  1,  1896^  into  statute  and  to  make  sach  laws 
applicable  to  United  States  reservations  wltbin  States. 

Approved  in  Washington  etc.  By.  Go.  v.  Magmder,  198  Fed.  222,  hid- 
ing provision  of  Maryland  statute  of  1910  providing  freight  rates  of 
railroad  shall  not  be  greater  than  published  schedules  of  another  rail- 
road refers  to  schedule  in  force  at  time  act  was  passed,  and  is  valid  on 
its  face,  question  of  whether  it  is  void  as  confiscatory  being  one  of 
fact 

In  view  of  unity  under  Kew  York  law  of  publication  and  drcnlation  of 
libel  as  one  edminal  act»  and  of  fact  tbat  adequate  means  are  afforded  for 
ponisbing  libel  on  United  States  reservation  under  State  law,  resort  cannot 
be  bad  to  Federal  court  under  Act  of  1898,  section  2,  to  punish  circulation 
of  newspaper  oo  reservation  as  separate  offense  ftom  publication  in  State  of 
Kew  York. 

Distinguished  in  State  v.  Piver,  74  Wash.  100,  Ann.  Oas.  1915A,.695, 
49  L.  A.  A.  (N.  S.)  941,  132  Pao.  860,  holding  person,  publishing  libel 
without  State  and  circulating  it  within  State  is  punishable  in  State. 
Venue  of  offense  of  libeL    Note,  49  L.  R.  A.  (N.  S.)  946. 

210  U.  S.  17-23,  66  L.  Ed.  70,  31  Sup.  Ot  138,  ATLAKTIC  GULF  9t  PAOIFIO 
OO.  ▼.  GOVEiKNMEMT  OF  THE  PHIUPFINB  ISLANDS. 

Not  cited. 

210  U.  S.  2^-36,  66  L.  Ed.  72,  31  Sup.  Ot  140,  TITLE  GUABANTY  h  TBUST 
OO.  OF  SOBANTON,  PA.,  V.  OBANE  00. 

Vessel  being  eonstmcted  for  United  States  is  public  woric  within  act  of 
189i»  as  amended  in  1906^  and  materialmen  may  sue  on  contractor's  bond. 

(161) 
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Approved  in  United  States  ex  rel.  James  B.  Clow  &  Sons  v.  Illinois 
Surety  Co.,  195  Fed.  309,  holding  act  of  1906  gives  to  subcontractor 
right  to  sue  six  months  after  public  work  is  completed  without  regard 
to  guaranty  for  repairs  and  reservation  by  United  States  of  specified 
sum  for  one  year  after  completion  of  work;  United  States  v.  Massa- 
chusetts Bonding  &  Ins.  Co.,  198  Fed.  927,  holding  surety  liable  in  action 
by  materialmen  on  Fedei'al  contractor's  bond  for  materials  which  went 
into  permanent  structure  without  reference  to  whetlier  materials  con- 
stituted fixtures. 

Wlietber  work  Is  public  or  not  do«6  not  depend  upon,  its  bein^  attached 
to  the  soil;  if  it  belongs  to  representative  of  the  public,  it  is  public. 

Approved  in  Chattanooga  etc.  Power  Co.  v.  United  States,  209  Fed. 
32,  126  C.  C.  A.  170,  liolding  lock  and  dam  constructed  across  navigable 
stream. under  contract  with  United  States  is  "public  work  of  the  United 
States'*  within  meaning  of  eight  hour  law  of  1892,  although  contractor 
is  to  receive  surplus  water  for  generating  electric  power  for  term  of 
ninety-nine  years. 

Where  title  to  completed  portion  of  Teasel  being  convtmeted  for  United 
States  passes  to  United  States  as  payments  are  made,  laborers  and  material- 
men cannot  assert  liens  under  State  law,  but  can  malntiain  actions  on  con- 
tractor's bond  under  act  of  1894,  as  amended  in  1906. 

Approved  in  National  Surety  Co.  v.  United  States,  228  Fed.  581,  143 
C.  C.  A.  99,  holding  in  action  on  contractor's  bond  given  under  act  of 
1894  as  amended  in  1905,  liability  of  surety  extends  to  supplies  used 
directly  on  work,  and  used  up  cuiTently  as  drills  for  drilling  machines 
used  in  drilling  rock,  but  not  for  ordinary  repairs  on  machinery  to  keep 
outfit  in  good  order,  nor  to  groceries  furnished  to  boarding-bouse  keeper 
of  contractor;  United  States  v.  Lynch,  192  Fed.  368,  375,  holding  cor- 
porate surety  on  public  contractor's  bond  is  not  discharged  from  liabil- 
ity to  subcontractor  for  default  by  contractor  in  payment  for  materials, 
by  reason  of  extension  by  subcontractor  without  knowledge  of  surety; 
People  v.  Metropolitan  Surety  Co.,  211  N.  Y.  114,  105  N.  E.  101,  holding 
right  of  materialman  against  surety  on  Federal  contractor's'  bond  under 
act  of  1905,  which  is  not  reduced  to  judgment  in  Federal  court  by 
United  States  or  creditor,  cannot  be  asserted  in  insolvency  proceeding 
in  State  court  against  surety;  dissenting  opinion  in  People  v.  Metro- 
politan Surety  Co.,  211  N.  Y.  120,  105  N.  E.  103,  majority  holding  right 
of  materialman  against  surety  on  Federal  contractor's  bond  under  act 
of  1905,  which  is  not  reduced  to  judgment  in  Federal  court  by  United 
States  or  creditor  cannot  be  asserted  in  insolvency  proceeding  in  State 
Court  against  surety. 

Nature  of  labor  or  materials  which  will  support  action  upon  con- 
tractor's bond.    Note,  43  L.  R.  A.  (N.  S.)  163,  167,  170. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  R.  A. 
(N.  S.)  1188. 
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ObJactlQiis  that  plaUitlff  has  not  api^lied  for  copy  of  bond  nw  filed  ailL- 
daTit  that  labor  and  matarlala  bad  boen  supplied  beld  not  tenable  wbere  in- 
terrenors  had  filed  sAdaTits,  and  defect  was  merely  formal. 

Approved  in  United  States  v.  Merrick,  215  Fed.  257,  holding  in  action 
on  public  contractor's  bond  under  act  of  1894  as  amended  in  1905,  re- 
quirement of  affidavit  and  of  delay  of  six  months  before  issuing  certifi- 
cate may  be  waived  by  United  States;  United  States  v.  Stannard,  206 
Fed.  329,  holding  provision  for  notice  in  act  of  1905  relating  to  suit 
to  enforce  materialmen's  liens  on  Federal  conti*ac tor's  bond  is  manda- 
tory, creating  condition  precedent  to  right  to  sue  on  bond;  United 
States  V.  Massachusetts  Bonding  &  Ins.  Co.,  198  Fed.  926,  filing  of  affi- 
davit with  quartermaster's  department  and  obtaining  certified  copy  of 
bond  with  leave  to  sue  is  not  condition  precedent  to  right  to  sue  on  Fed' 
eral  contractor's  bond  under  act  of  1894,  as  amended  in  1905. 

Objecttons  to  allowing  claimants  benefit  of  contractor's  bond  under  act 
of  1894  as  amehded  in  1906,  either  because  they  had  Uen  or  because  service 
"waa  too  remote,  If  catxled  to.  extreme,  would  defeat  purpose  of  act. 

Approved  in  National  Surety  Co.  v.  United  States,  228  Fed.  581,  143 
C.  C.  A.  99,  as  to  liability  of  surety  in  action  on  contractor's  bond  under 
act  of  1894  as  amended  in  1905;  Fidelity  &  Deposit  Co.  v.  Charles 
Hegewald  Co.,  144  Ky.  792,  139  S.  W.  975,  976,  holding  bond  of  con- 
tractor to  construct  sewers  for  city,  for  payment  of  labor  and  material, 
covers  cost  of  repairs  to  machinery  used  in  work. 

Each  claimant  is  entitled  to  docket  fee  of  ten  dollars  in  suit  to  enforce 
Glatma  of  matexlalmen  against  surety  on  contractor's  bond. 

Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  223,  225, 
60  L.  Ed.  615.  616,  36  Sup.  Ct.  324,  holding  action  under  act  of  Congress 
of  1894  as  amended  in  1905  against  surety  on  contractor's  bond  is  one 
at  law. 

Miscellaneous.  Cited  in  American  Surety  Co.  v.  United  States  for 
Use  of  Kennard,  211  Fed.  1019, 127  C.  C.  A.  663,  affirming  judgment  for 
use  of  plaintiffs. 

219  tJ.  &  35-44,  66  L.  Ed.  78,  81  Sup.  Ot  136,  MOBILE,  J.  ft  K.  C.  B.  S. 
OO.  y.  TUBNIFSEED. 

Oeneral  classification  resting  upon  obvious  principles  of  public  policy  is 
not  rendered  ineffectual  by  Fourteenth  Amendment  because  it  includes  per- 
gotia  not  subject  to  uniform  degree  of  danger. 

Approved  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  53,  38 
L.  &.  A.  (N.  S.)  44,  56  L.  Ed.  347,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  886, 
upholding  Employers'  Liability  Act  of  1908,  as  amended  in  1910; 
Chicago  etc.  R.  R.  Co.  v.  McGuire,  219  U.  S.  574,  65  L.  Ed.  341,  31  Sup. 
Ct.  259,  upholding  Iowa  statute  prohibiting  contracts  between  railways 
and  their  employees  limiting  right  to  recover  damages  at  common  law. 
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Cmjiloyee  not  sabject  to  danger  or  peril  peeoBar  to  operatiMi  of  rail- 
road train  is  within  general  line  of  hasard  inherent  in  railway  1>iiain«8B. 

Distingnished  in  Richey  v.  Cleveland  etc.  R.  Co.,  176  Ind.  658,  47 
L.  R.  A.  (N.  8.)  121.  96  N.  E.  699,  holding  injury  to  section-hand  caused 
by  foreman's  sadden  stopping  of  handcar  on  which  they  were  riding 
did  not  arise  by  operation  of  railroad  train  within  Employers'  liability 
Act,  §  8017,  of  Bums'  Annotated  Statutes  of  1908. 

Section  8659  of  Mississippi  Code  of  1892,  being  rescript  of  section  193 
of  Mississippi  Constitntion  of  1890,  abrogating  feUow-senrant  mle  as  to 
''every  employee  of  a  railroad  corporation"  does  not  deny  equal  protecttoii 
of  law  because  it  is  not  limited  to  employees  imperiled  by  haaardow  busi- 
ness of  operating  railroad  trains. 

Approved  in  Swayne  v.  Barsch,  226  Fed.  587,  141  C.  C.  A.  337, 
upholding  Oregon  Employers'  Liability  Act  of  1911,  abolishing  do- 
fense  of  negligence  of  fellow-servant;  Austin  v.  Chicago  ot^j.  Ry. 
Co.,  220  Fed.  89,  135  C.  C.  A.  653,  10  N.  C.  C,  A.  92,  holding  Missouri 
Revised  Statutes  of  1909,  §  5434,  abolishing  fellow-servant  rule,  is 
not  limited  to  employees  engaged  in  operation  of  trains,  and  employee 
injured  by  negligence  of  fellow-employee  while  removing  sorap  from 
roundhouse-yard  may  maintain  action  under  statute;  LonisTille  etc.  R. 
Co.  V.  Siler,  186  Fed.  195,  upholding  McChord  Act  of  Kentucky  of  1900 
authorizing  State  railroad  commission  to  fix  rates  and  rate  order  of 
commission ;  The  Michigan  Telephone  Tax  Cases,  185  Fed.  639,  640, 
upholding  Public  Acts  of  Michigan  of  1909,  No.  49,  taxing  property  of 
telephone  companies  on  ad  valorem  basis,  and  exempting  eomx)anies 
whose  gross  receipts  within  State  for  fiscal  year  did  not  exceed  five 
hundred  dollars;  Dutton  Phoe.  Co.  v.  Priest,  67  Fla.  378,  65  South.  284, 
upholding  Gen.  Stats,  of  1906,  §§3152,  3153,  making  it  unUwful  to 
leave  open  and  uninclosed  pits  and  authorizing  recovery  of  doable  dam- 
ages for  injuries  to  stock  falling  into  same;  Davis  v.  Florida  Power  Co., 
64  Fla.  271,  Ann.  Caa.  1914B,  965,  60  South.  767,  5  N.  C.  G.  A.  943,  up- 
holding statute  giving  right  of  action  for  death  of  minor  child  against 
corporations  and  associations,  but  not  against  individuals;  Ta3dor  v. 
Prairie  Pebble  Phosphate  Co.,  61  Fla.  457,  54  South.  905,  holding  Em- 
ployers' liability  Act  of  1891,  modifying  common  mle  as  to  negligence 
of  fellow-servants  in  action  for  injuries  to  employees,  applies  only  to 
railroads  and  not  to  mining  corporation  incidentally  operating  railroad ; 
Peninsular  Industrial  Ins.  Co.  v.  State,  61  Fla.  379,  55  South.  399,  up- 
holding act  of  1907  imposing  tax  of  two  per  cent  of  gross  receipts  of 
premiums  from  policy-holders  upon  companies  or  associations  engaged 
in  sick  and  funeral  benefit  insurance  in  State;  State  ex  rd.  Railroad 
Commrs.  v.  Atlantic  Coast  line  R.  Co.,  60  Fla.  476,  54  South.  398,  up- 
holding Rule  12  of  Railroad  Commissioners  requiring  written  application 
to  be  made  to  commissioners  before  discontinuance  of  regular  intrastate 
passenger  train;  Washington  t.  Atlantic  Coast  line  R.  Co.,  136  Ga. 


155  MOBILE  ETC.  RY.  CO.  v.  TURNIPSEED.    219  U.  S.  35-44 

a53,  38  L.  E.  A.  (N.  S.)  867»  71  S.  E.  1072,  upholding  Railroad  Employ- 
ei-s '  Lial^lity  Act  of  1909  jsroviding  that  acceptance  of  benefits  should 
not  release  railroad  from  liability,  as  applied  to  employee  joining  relief 
departneat  before  passage  of  act ;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind. 
418,  428,  lfl6  N.  E.  491,  upholding  Act  of  February  27,  1905  (§§  3918, 
3919,  3929,  Bums'  Ann.  Stats.  1914),  imposing  upon  carrier  duty  of 
specifieally  allegring  contract  limiting  liability,  its  consideration  and  rea- 
sonableDeas,  and  opportunity  to  ship  without  limitation ;  Vandalia  R.  Co. 
V.  Stillwell,  181  Ind.  286,  AaiL  Oaa.  1916D,  268, 104  N.  E.  295, 5  N.  C.  C.  A. 
498,  upholding  Employers'  Liability  Act  of  1911,  applying  to  employees 
of  HM>re  than  dve  men;  Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich. 
79,  81, 138  N.  W.  357,  upholding  Public  Acts  1909,  No.  104,  withdrawing 
from  carrier  defenses  of  assumed  risk,  fellow-servant,  and  contributory 
n^^igenee;  Matliison  v.  Minneapolis  St.  Ry.  Co.,  126  Minn.  292, 
L.  R.  A.  1916D,  412.  148  N.  W.  74,  5  N.  C.  C.  A.  877,  upholding  Work- 
men's  Cooapensation  Act,  excluding  domestic  servants,  farm  laborers, 
casual  employees,  and  such  railroad  employees  as  are  engaged  in  inter- 
state «fiflnieroe  from  its  provisions ;  Majavis  v.  Great  Northern  Ry.  Co., 
121  Miu.  436,  437,  141  N.  W.  808,  809,  upholding  North  Dakota  act  of 
1907  deelariiig  common  carrier  liable  for  injuries  to  employees  from 
defects  in  cars,  engines,  appliances,  machinery,  tracks,  or  roadbeds, 
resulting  from  its  negligence  or  that  of  its  officers,  agents  or  other  em- 
ployees ;  Kreps  v.  Brady,  37  Okl,  760,  47  L.  R.  A.  (N.  S.)  106,  133  Pac. 
219y  upbolding  section  36,  article  IX,  of  State  Constitution,  abrogating 
fellow-servant  rule  as  to  employees  of  railroads,  and  mining  companies; 
Stewart  v.  Western  Union  Tel.  Co.,  93  S.  0. 124,  76  S.  E.  113,  upholding 
provi6i<Mi  of  Civil  Code  1902,  §  2223,  as  amended  in  1909,  authorizing 
recovery  for  mental  anguish  for  negligence  of  telegraph  company  rela- 
tive to  sick  or  death  messages. 

Constitutionality    of    statute    abrogating    fellow-servant    doctrine. 
Note,  19  Ann.  Cas.  197. 

Validity    of    statute    abrogating    fellow-servant    rule..    Note,    47 
L.  R.  A.  (N.  S.)  88. 

Federal  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (N.  S.)  44.     • 

Tieglidation  providliig  that  proof  of  one  fact  diall  constitate  prima  facie 
eridflnoe  of  main  fact  in  issue  is  valid;  and  does  not  deny  equal  protection 
or  dne  prooem  because  it  creates  presmnption  of  liability  wbace  there  is 
rational  connection  between  fact  proved  and  fact  presuned,  and  inference 
la  net  so  nnreaaonable  as  to  be  arbitrary. 

Approved  in  McFarland  v.  American  Sugar  Refining  Co.,  241  U.  S. 
86,  60  L.  Ed.  904,  36  Sup.  Ct.  498,  holding  Louisiana  Act  No.  10  of  1915, 
relating  to  sugar  refining,  which  creates  rebuttable  presumption  that 
person  systematically  paying  lower  price  in  that  State  for  sugar  than  he 
pays  in  any  other  State,  is  x>&rty  to  conspiracy  in  restraint  of  trade,  is 
void  under  Fourteenth  Amendment:  Meeker  v.  Lehigh  Vnlloy  R.  R.  Co^ 
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236  U.  S.  430,  Ann.  Gas.  1916B,  691,  69  L.  Ed.  667,  35  Sup.  Ct.  328,  up- 
holding provision  of  Act  to  Regulate  Commerce,  §  16,  as  amended  in 
1906,  providing  tjiat  'Hhe  findings  and  order  of  the  commission  shall  be 
prima  facie  evidence  of  the  facts  therein  stated''  in  actions  by  shipper 
to  recover  damages  awarded  by  commission  for  railroad's  violation  of 
act;  Easterling  Lumber  Co.  v.  Pierce,  235  U.  S.  382,  59  L.  Ed.  282,  35 
Sup.  Ct.  133,  upholding  Laws  of  Mississippi  of  1912,  c.  215,  making 
proof  of  happening  of  accident  prima  facie  presumption  of  negligence; 
Luria  V.  United  States,  231  U.  S.  25,  58  L.  Ed.  106,  34  Sup.  Ct.  10, 
upholding  provision  of  act  of  1906  declaring  that  taking  up  of  per- 
manent residence  in  foreign  country  by  alien  within  five  years  of  issu- 
ance of  certificate  of  citizenship  is  prima  facie  evidence  of  lack  of  in- 
tention of  such  alien  to  become  permanent  citizen  of  United  States  at 
time  of  receiving  certificate;  Lindsley  v.  Natural  Carbolic  Gas  Co.,  220 
U.  S.  82,  Ann.  Oaa.  19120,  160,  56  L.  Ed.  379.  31  Sup.  Ct.  3.37.  holding 
New  York  Mineral  Springs  Act  is  not  rendered  void  as  denyinc:  equal 
protection  of  laws  by  ruling  of  Court  of  Appeals,  read  into  statute,  that 
proof  of  certain  designated  facts  amounts  to  prima  f^^ie  proof  estab- 
lishing reasonable,  but  rebuttable  presumption,  that  olber  acts  of  de- 
fendants are  within  prohibition  of  statute;  Bailey  v.  Alabama,  219  U.  S. 
238,  55  li.  Ed.  200,  31  Sup.  Ct.  145,  holding  provision  of  Alabama  Code, 
§  4730,  as  amended  in  1907,  making  refusal  to  perform  labor  contracted 
for,  without  refunding  money  or  jxaying  for  property  received,  prima 
facie  evidence  of  commission  of  crime  defined  by  such  section,  is  in  con- 
flict with  thirteenth  amendment  and  Federal  anti-peonage  laws;  Wil- 
mington City  Ry.  Co.  v.  Taylor,  198  Fed.  176,  holding  presumption  that 
former  rate  charged  by  street  car  company  was  reasonable  is  rebuttable, 
and  traction  company  was  entitled  to  make  full  defense  on  law  and 
facts  in  proceeding  before  public  utility  board  to  compel  resumption  of 
such  rate;  Goodlett  v.  Goodman  Coal  etc.  Co.,  192  Fed.  778,  113  C.  C.  A. 
61,  holding  under  provisions  of  Shannon's  Code  of  Tennessee,  §§  3712, 
3748,  and  5573,  certified  copy  of  registered  deed,  offered  and  received 
in  evidence^  is  prima  facie  evidence  of  whole  copy,  and  raises  presump- 
tion that  deed  was  delivered  at  time  of  its  date  and  not  at  time  of  its 
registration ;  Ex  parte  Woodward,  181  Ala.  101,  102,  103,  105,  61  South. 
296,  297,  upholding  Act  of  1909,  §  4,  providing  tliat  keeping  of  liquors 
prohibited  to  be  manufactured  or  sold,  in  building  not  used  exclusively 
for  dwelling,  shall  be  prima  facie  evidence  that  they  are  kept  for  sale 
contrary  to  law;  Goldstein  v.  Maloney,  62  Fla.  203,  57  South.  344,  up- 
holding statute  r^ulating  bulk  sales  of  goods,  and  providing  that  sale 
made  without  compliance  with  statute  is  presumed  to  be  fraudulent, 
where  presumption  is  rebuttable;  Griffin  v.  State,  142  Ga.  639,  Ann. 
Gas.  19160,  80,  L.  B.  A.  19150,  716,  83  S.  E.  542,  upholding  Penal  Code 
of  1910,  §  204,  raising  presumption  of  fraud  against  president  and  direc- 
tors of  insolvent  bank  chartered  in  State;  Commonwealth  v.  Goldburg, 
167  Ky.  104,  180  S.  W.  71,  upholding  Kentucky  Statutes,  §1279,  pro- 
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liibiting  use  of  milk  bottles  and  other  containers  by  persons  other  than 
those  whose  names  are  branded  thereon,  applying  only  to  those  brands 
wliich  are  registered;  New  Orleans  etc.  R.  Co.  v.  Cole,  101  Miss.  179, 
57  South.  558,  upholding  provision  of  Code  of  1906,  §  1985,  which  raises 
presumption  of  negligence  upon  proof  of  injury  from  running  of  train 
and  casts  burden  upon  railroad  to  rebut  such  presumption;  State  v. 
Griffin,  154  N.  C.  614,  70  S.  E.  293,  holding  void  Laws  1905,  c.  411,  de- 
claring evidence  of  promise  to  work  for  another,  obtaining  advance 
thereon,  and  failure  to  comply  with  promise,  presumptive  evidence  of 
intent  to  defraud  within  statute  punishing  person  obtaiifing  money  with 
intent  to  defraud;  Stewart  v.  Western  Union  Tel.  Co.,  93  S.  C.  124, 
76  S.  E..113,  upholding  provision  of  Civil  Code  of  1902,  §2223,  as 
amended  in  1909,  authorizing  recovery  for  mental  anguish  for  negli- 
gence of  t^^raph  company  relative  to  sick  and  death  messages; 
Bnnkley  v.  State,  125  Tenn.  386,  143  S.  W.  1123,  upholding  Acts  of 
1903,  c.  355  providing  that  payment  of  United  States  internal  revenue 
tax  as  retail  liquor  dealer  is  prima  facie  evidence  of  sales  of  intoxicat- 
ing liquor. 

Distinguished  in  Chapman  v.  Capital  Traction  Co.,  37  App.  D.  C.  489/ 
upholding  instruction  in  action  for  injuries  that  no  presumption  of 
n^ligence  arose  from  happening  of  accident,  where  injury  did  not  occur 
through  accident  to  means  of  transportation  and  there  were  no  facts, 
relating  to  cause  of  injury,  peculiarly  within  knowledge  of  defendant 
which  would  justify  such  presumption. 

Power  to  enact  prima  facie  rule  of  evidence  for  criminal  cases. 
Note,  L.  B.  A.  1915C,  718,  728. 

Employees    and   employments    within   statutes    abrogating   fellow- 
servant  rule.    Note,  47  L.  R.  A.  (N.  S.)  116,  118. 

Miscellaneous.  Cited  in  Missouri  etc.  Ry.  Co.  v.  Richardson,  220 
U.  S.  601,  55  L.  Sd.  603,  31  Sup.  Ct  715,  affirming  judgment  on  author- 
ity of  principal  case. 

219  17.  a  44-46^  66  Ii.  Ed.  81,  SI  Blip.  Ot  136,  HEBENOIA  ▼.  OUZMilN. 

Supreme  Court  will  not,  on  writ  of  error,  rererse  Judgment  if  dissatis- 
fied with  findings  of  Jury,  where  there  is  evidence  proper  for  consideratioa 
Of  jury. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  661,  59  L.  Ed. 
1166,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  764,  denying  jurisdiction  under 
Jadicial  Code,  §  237,  to  review  as  excessive  verdict  for  damages  in 
action  for  injuries  under  Federal  Employers'  Liability  Act;  Southern 
Ry.  Co.  V.  Bennett,  233  U.  S.  87,  58  L.  Ed.  863,  34  Sup.  Ct.  566,  10 
N.  C.  C.  A.  860,  refusing  to  re-examine  on  writ  of  error  question 
whether  verdict  in  State  court  is  excessive  in  action  for  death  under 
Federal  Employers'  Liability  Act;  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S. 
581,  58  L.  Ed.  381,  34  Sup.  Ct.  179,  refusing  to  review  as  excessive 
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verdict  of  territorial  court  in  action  for  death  und^r  Revised  Statutes 
Arizona  of  1901;  Fitch  v.  Huff,  218  Fed,  22,  134  C.  C.  A.  31,  holding 
verdict  was  not  excessive  in  action  for  assault  by  lodging-house  keeper 
and  others  upon  estranged  wife  going  to  husband's  room;  Norfolk  Sand 
etc.  Corp.  V.  Ohio  Locomotive  Crane  Co.,  217  Fed.  30,  133  C.  C.  A.  135, 
holding  in  action  for  contract  price  of  locomotive  crane,  question  of 
damages  to  be  allowed  to  buyer  for  seller's  breach  of  contract  is  one  of 
fact;  Toledo  etc.  R.  R.  Co.  v.  Howe,  191  Fed.  780,  112  C.  C.  A.  262, 
upholding  overruling  of  motion  for  directed  verdict  in  action  for  death 
of  Employee;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  691, 112  C.  C.  A.  228, 
holding  question  of  fact  as  .to  whether  verdict  for  damages  is  excessive, 
in  action  for  death  of  employee,  is  not  reviewable  by  Federal  appellate 
court;  Bennett  v.  Southern  Ry.  Co.,  98  S.  C.  62,  79  S.  E.  710,  and  Louis- 
ville etc.  R.  Co.  V.  Holloway's  Admr.,  168  Ky.  273,  181  S.  W.  1131,  both 
holding  question  of  excess  of  damages  in  action  for  death  under  Federal 
Employers'  Liability  Act  is  for  trial  court,  and  not  reviewable  on 
appeal ;  Yarborough  v.  Columbia  Ry.  etc.  Co.,  100  S.  C.  39,  84  S.  E.  310, 
holding  question  of  excess  of  damages  for  personal  injury  is  for  trial 
court,  and  not  reviewable  on  appea^. 

219  U.  S.  47-71,  66  It.  Ed.  82,  31  8np.  Ct  200,  ABCBUOAN  liAJND  CO.  T. 
ZEISa 

Undisclosed  and  unknown  claimants  are  dfaigetoxa  to  stabUitjr  of  titles 
to  real  estate,  4uid  are  not  deprived  of  due  process  \jfy  being  eompeiUed  to 
establish  title  by  judicial  proceeding  on  adequate  pablished  notice^  if  given 
opportunity  to  be  beard. 

Approved  in  Priest  v.  Trustees  of  the  Town  of  Las  Vegas,  New 
MexicQ,  232  U.  S.  615,  68  L.  Ed.  757,  34  Sup.  Ct.  443,  holding  New 
Mexico  statutes,  which  in  1894,  permitted  unknown  claimants  to  be 
joined  as  defendants  as  such  and  to  be  served  by  publication,  did  not 
relate  to  parties  who  could  be  found,  nor  to  confirmees  of  grant  under 
act  of  1860. 

Statute  of  California  enacted  after  catastrophe  wbich  visited  San  Fran- 
cisco in  1906  for  purpose  of  re-estabUshing  titles  to  real  estate,  providing 
for  action  in  rem  to  determine  adverse  claims  and  for  service  of  summons 
by  publication,  does  not  deprive  unknown  <daimants  of  property  without  due 
process  of  law. 

Approved  in  Mills  v.  Denver  etc.  R.  Co.,  198  Fed.  142,  under  Torrens 
Act  (Laws  Colo.,  1903,  p.  311)  providing  for  adjudication  and  registra- 
tion of  land  titles,  railroad  abandoning  by  relocation  right  of  way 
which  was  inclosed  and  cultivated  by  owner  of  laud  was  properly 
brought  into  suit  by  purchaser  of  land  for  registration  of  his 
title  by  publication  of  summons  where  there  was  nothing  of  record 
to  show  railroad's  ownership;  In  re  Riley,  120  Minn.  218,  219,  220,  221, 
139  N.  W.  364,  365,  holding  judgment  in  proceeding  under  Torrens  Act 
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to  re^ster  title  is  void  where  persons  known  to  have  interest  in  prop- 
erty are  not  made  parties  or  served  with  summons,  and  have  no  actual 
notice  of  proceeding;  Rodriguez  v.  La  Cueva  Ranch  Co.,  17  N.  M.  257, 
134  Pac.  231,  holding  sections  3180,  3181,  Comp.  Laws  of  1897,  do  not 
authorize  proceeding  in  partition  against  persons  as  unknown  owners 
who  are  in  actual  adverse  possession  of  land  to  be  partitioned ;  Hunt  v. 
Hay,  214  N.  Y.  582, 108  N.  E.  852,  holding  in  action  for  breach  of  cove- 
nant of  warranty  in  deeds  to  land  in  Colorado,  service  by  publication 
upon  defendant  in  action  und«r  Xorrens  Act  (Laws  Colo.  1903,  c.  139) 
was  valid;  In  re  Grand  Boulevard  etc.  in  City  of  New  York,  212  N.  Y. 
544,  106  N.  E.  632,  holding  void  Laws  1895,  c.  1006,  providing  that  on 
filing  of  ofScial  map  showing  discontinuance  of  street,  abutting  owners 
lose  light  to  comx)en8ation  for  easements  after  six  years;  Barkenthien 
V.  People,  212  N.  Y.  44,  105  N.  E.  810,  holding  in  action  for  registration 
of  land  title  under  Gonsol.  Laws,  c.  50,  §§  370-435,  people  of  State  have 
right  by  pleadings  to  oppose  right  of  plaintiff  to  judgment  and  to 
support  pleadings  by  proof. 

Torrens  Acts.    Note,  Ann.  Oas.  19180,  871. 

In  detemiinlxig  whether  State  statute  is  repugnant  to  due  pfocess  clause, 
criterion  Is  not  possibiUty  of  conceivable  injury  but  the  Juirt  and  reasonable 
character  of  the  requirements,  having  reference  to  the  subject  with  which 
the  statute  deals. 

Approved  in  Blinn  v.  Nelson,  222  U.  S.  7,  Ann.  Oas.  1913B,  555,  56 
L.  Ed.  68,  32  Sup.  Ct.  1,  upholding  provision  of  Revised  Laws  of  Massa- 
chusetts, c.  144,  allowing  little  more  than  year  to  recover  personal  prop- 
erty by  party  not  heard  from  for  fourteen  years ;  King  Tonopah  Mining 
Co.  V.  Lynch,  232  Fed.  498,  holding  service  of  process  upon  secretary  of 
State  under  authority  of  Rev.  Laws  of  Nevada,  §  5024,  requiring  for- 
eign corporation  to  keep  agent  in  State  upon  whom  process  may  be 
aerved,  and  section  5025,  authori2dng  service  upon  Secretary  of  State, 
was  denial  of  due  process,  where  no  effort  was  made  to  notify  company 
and  it  had  no  knowledge  of  suit  prior  to  judgment,  or  within  six  months 
thereafter. 

Due  process  requires  that  court  shall  have  Jurisdictioii  aad  parties  diall 
be  giyen  opportunity  to  be  heard,  aad  sabject  to  these  two  fondamental  coa- 
dittoos,  State  may  prescribe  method  of  procedure. 

Approved  in  American  Land  Co.  v.  Zeiss,  191  Fed.  131,  132,  111 
C.  C.  A.  605,  holding  provision  of  California  Code  of  Civil  Procedure, 
§  473,  limits  time  for  reopening  of  judgment  in  suit  in  rem  to  establish 
land  title  under  McEnemey  Act  of  1906;  State  Savings  etc.  Bank  v. 
Anderson,  165  Cal.  443,  132  Pac.  758,  upholding  Banking  Act  (Stats. 
1909,  p.  115),  §  136,  authorizing  superintendent  of  banks,  believing  bank 
to  be  unsafe,  to  take  possession  of  property  and  business ;  Scott  v.  Git- 
tings,  125  Md.  606,  94  Atl.  213,  holding  on  dissolution  of  corporation 
title  to  stock  standii^  in  name  of  agent  and  of  trustee  could  not  be 


219  U.  S.  72-91  NOTES  ON  U.  S.  REPORTS,  160 

adjudged  to  vest  in  State  under  Code  Pub.  Civ.  Laws,  art.  xciii,  §  135, 
providing  for  devolution  of  property  in  State  of  intestate  dying  without 
widow  or  relatives  within  fifth  degree,  where  there  was  no  evidence  as 
to  whether  they  died  intestate  and  no  presumption  that  they  died  with- 
out issue. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  59 
L.  Ed.  186,  35  Sup.  Ct.  16,  holding  while  Supreme  Court  may  not  be 
required  through  certificate  under  Judicial  Code,  §  239,  to  accept  trans- 
fer of  whole  case,  questions  certified  in  this  case  were  clearly  pertinent 
with  one  exception;  American  Land  Co.  v.  Zeiss,  191  Fed.  128,  111 
C.  C.  A.  605,  reciting  history  of  litigation. 

219  V.   a  72-79,   55   L.  Ed.   99,   SI   Sup.  Ot   209,  UNITED   STATES  ▼. 


Si^edal  plea  In  bar,  based  on  statute  of  limitations^  to  indictnient  for 
conspiracy  under  Revised  Statutes,  section  6440,  containing  allegations  of 
continuance  of  conspiracy  to  date  of  filing,  Is  not  pemiissiMe^  but  such  de- 
fense must  be  made  under  general  Issue. 

Approved  in  Houston  v.  United  States,  217  Fed.  856, 133  C.  C.  A.  562, 
upholding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  de- 
fraud United  States  alleging  unlawful  scheme  and  act  of  conspirator  to 
further  such  scheme  without  alleging  manner  or  details  by  which  object 
of  conspiracy  was  to  be  attained;  Ryan  v.  United  States,  216  Fed.  33, 
132  C.  C.  A.  257,  indictment  for  conspiracy  to  transport  dynamite  and 
nitroglycerin  in  interstate  passenger  trains  was  for  continuing  con- 
spiracy, and  was  not  barred  by  limitations;  United  States  v.  Winslow, 
195  Fed.  580,  holding  second  count  of  indictment  114  for  conspiracy  to 
restrain  interstate  trade  in  violation  of  Sherman  Anti-trust  Act  void 
as  alleging  more  than  one  transaction  in  single  count. 

219  U.  &  79-91,  56  L.  Ed.  102,  31  Sap.  Ot  193,  HENDBIX  t.  UNITED 
STATES. 

Provisions  of  Oklaboma  Enabling  Act  of  1906,  as  amended  in  1907, 
transferring  criminal  cases  pending  In  United  States  courts  of  Indian  Terri- 
tory to  Oklahoma  courts,  did  not  repeal  act  of  1808,  or  cases  transferred 
under  that  act  to  United  States  District  Court  for  Ea«teni  District  of  Texas. 
Approved  in  Chicago  etc.  By.  Co.  v.  Halliday,  45  Okl.  558,  145  Pac. 
794,  holding  Federal  Employers'  Liability  Act  of  1906  is  repugnant  to 
Oklahoma  Constitution,  and  is  inapplicable,  and  act  of  1908  not  relied 
upon  until  case  is  brought  to  Supreme  Court  on  appeal  does  not  raise 
Federal  question;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  362,  144  Pac. 
1038,  holding  only  new  right  given  shipper  by  Carmack  Amendment  of 
1906  is  right  of  action  against  initial  carrier  where  primary  liability  is 
that  of  connecting  carrier;  Coyle  v.  Smith,  28  Okl.  170,  113  Pac.  964, 
holding  Oklahoma  Enabling  Act  of  1906,  providing  that  temporary 
capital  shall  be  at  Guthrie  and  not  changed  therefrom  prior  to  1913  is 
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regulation  of  internal  affairs  of  State  and  ceases  to  be  limitation  after 
admission  of  State. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.     Note,  L.  B.  A. 
1915F,  596. 

Befasal  to  allow  wife  of  man  accused  of  murder  to  testify  held  not 


Approved  in  Johnson  v.  United  States,  221  Fed.  251,  137  C.  C.  A.  106, 
refusing  to  allow  wife  to  testify  on  trial  of  person  for  aiding  in  trans- 
X>ortation  of  his  wife  in  interstate  commerce  in  violation  of  act  of  1910. 

219  U.  &  92-104»  55  L.  Ed.  107,  31  Sup.  Ot.  196,  WEST  SIDE  BEiLT  S.  R. 
CO.  T.  FITTSBUBaH  CONSTB.  CO. 

CHirative  statute  allowing  foreign  corporations  wblcb  liad  not  complied 
with  registration  statute  to  sue  upon  registration  on  contracts  made  before 
registration,  is  within  power  of  State. 

Approved  in  Chuoco  Tiaco  v.  Forbes,  228  U.  S.  556,  57  L.  Ed.  966,  33 
Sup.  Ct.  585,  upholding  act  of  Philippine  legislature  of  1910  ratifying 
action  of  governor-general  in  ordering  deportation  of  Chinamen;  Ham- 
mond V.  Clark,  136  Ga.  334,  38  L.  E.  A.  (N.  S.)  77,  71  S.  E.  489,  where 
l^slature  attempted  to  increase  salaries  of  judges  in  certain  circuits, 
and  to  have  increase  paid  by  counties,  and  such  acts  were  declared  void 
as  in  conflict  with  State  Constitution,  amendment  to  Constitution  ratify- 
ing  acts  as  of  their  dates  cannot  be  declared  void  at  instance  of  one  of 
counties  concerned;  Bennington  County  Savings  Bank  v.  Lowiy,  160 
Wis.  662,  152  N.  W.  464,  holding  mortgage  of  unlicensed  foreign  corpo- 
ration  validated  by  Laws  of  1911,  c.  214,  cannot  be  invalidated  by  Laws 
of  1913,  c.  248  repealing  validating  clause  of  act  of  1911. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Slocum  v.  New  York 
Life  Ins.  Co.,  228  U.  S.  408,  Ann.  Oas.  1914D,  1029,  57  L.  Ed.  897,  33 
Sup.  Ct.  523,  majority  holding  it  was  error  for  Circuit  Court  of  Appeals 
under  State  practice  to  enter  judgment  for  defendant,  on  evidence  non 
obstante  veredicto. 

219  tr.  &  104-113,  56  L.  Ed.  112,  31  Sup.  Ot.  186,  NOBLE  STATE  BANK  ▼. 


Charter  snhject  to  alteration  or  repeal  Is  not  impaired  by  act  of  1907, 
which  does  not  deprive  corporation  of  its  property  without  dne  process  of 
law. 

Approved  in  District  of  Columbia  v.  Capital  Traction  Co.,  41  App. 
D.  C.  119,  under  power  reserved  by  Congress  to  alter,  amend  or  repeal 
charter,  street  railway  may  be  required  to  accept  transfers  from  contig- 
uous independent  lines  without  impairment  of  contract. 
XX— 11 


219  U.  S.  104-113       NOTES  ON  U.  S.  REPORTS,  162 

Ulterior  public  adTUttoge  may  Jnnlfy  comparatively  iiwlgnificant  tak- 
ing of  private  property  for  wbat,  in  its  immediate  pnipose,  is  pablic  use. 

Approved  in  People  v.  Crane,  214  N.  Y.  171,  Ann.  Oas.  1915B,  1254, 
108  N.  £.  433,  upholding  Labor  Law.(Gonsol.  Laws,  c.  31),  §  14,  requir- 
ing State,  municipality  or  contractor  to  employ  only  United  States  citi- 
zens in  construction  of  public  work  and  to  give  preference  to  State 
citizens;  State  v.  Creamer,  85  Ohio  St.  391,  39  L.  B.  A.  (N.  8.)  694,  97 
N.  E.  604, 1  N.  C.  C.  A.  34,  upliolding  Ohio  Laws,  p.  524,  creating  insur- 
ance fund  for  benefit  of  insured  employees  and  of  dependents  of  killed 
employees. 

Police  power  of  State  ertends  to  all  great  pablic  needs  and  extends  to 
enforcing  primary  conditions  of  snccessfOl  commerce  snch  as  protection  of 
bank  deposits  and  cbecks. 

Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  407,  413, 
L.  B.  A.  1915C,  1189,  68  L.  Ed.  1020,  1022,  34  Sup.  Ct.  612  (affirming 
189  Fed.  776),  upholding  Kansas  statute  of  1909,  recrulating  rates  of 
fire  insurance;  Eubank  v.  Richmond,  226  U.  S.  143,  Ann.  Oas.  1914B, 
192,  42  L.  B.  A.  (N.  S.)  1123,  57  L.  Ed.  158,  33  Sup.  Ct.  76,  holding  ordi- 
nance based  on  Laws  of  Virginia  of  1908,  requiring  establishment  of 
building  lines  in  any  block  upon  request  of  owners  of  two-thirds  of 
property  is  void  as  depriving  nonassenting  owners  of  property  without 
due  process  of  law ;  Engel  v.  O  'Malley,  219  U.  S.  136,  55  L.  Ed.  136,  31 
Sup.  Ct.  190,  upholding  Laws  of  New  York  of  1910,  c.  348,  resrulatinjr 
private  banking;  Raymond  v.  Chicago,  M.  &  St.  P.  Ry.  Co.,  233  Fed. 
243,  147  C.  C.  A.  245,  upholding  Laws  of  Washington  of  1911,  c.  74,  pro 
riding  for  compensation  to  employees  injured  in  hazardous  occupations ; 
Wiseman  v.  Tanner,  221  Fed.  700,  upholding  Washington  Initiative  Act 
No.  8,  making  it  unlawful  to  demand  or  receive  fees  for  furnishing  em- 
ployment to  workers,  or  information  leading  thereto;  Standard  Home 
Co.  V.  Davis,  217  Fed.  920,  upholding  Arkansas  act  of  1913  regulating 
investment  companies;  Mutual  Film  Co.  v.  Industrial  Commission,  215 
Fed.  141,  upholding  Ohio  act  of  1913  providing  for  board  of  censors  of 
motion-picture  films;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  179, 
holding  void  Public  Acts  of  Michigan  of  1913,  No.  143,  regulating  in- 
vestment companies;  In  re  Arkansas  Rate  Cases,  187  Fed.  298,  holding 
Arkansas  two  cent  passeiiprer  law  of  1907  and  freight  rates  established 
by  commission  void  as  confiscatory' ;  Western  Indemnity  Co.  v.  Pillsbury, 
170  Cal.  710,  711,  151  Pac.  408,  10  N.  C.  C.  A.  32,  upholding  Workmen's 
Compensation  Act  of  1913;  State  Savings  etc.  Bank  v.  Anderson,  165 
Cal.  443,  444,  132  Pac.  757,  758,  upholding  Banking  Act  of  1909,  §  136, 
authorizing  superintendent  of  banks  to  take  possession  of  property  and 
business  of  bank  which  he  thinks  unsafe;  Matter  of  Application  of  Lee, 
28  Cal.  App.  727,  153  Pac.  994,  upholding  ordinance  of  San  Diego  re- 
quiring every  auto  bus  for  which  permit  is  issued  to  maintain  regular 
schedule  from  6  A.  M.  to  12  midnight  daily  for  six  days  in  week ;  State 
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V.  Lay,  86  Conn.  146,  84  Atl.  523,  upholding  Public  Acts  1911,  c.  163,. 
regulating  employment  reference  bureaus;  Scliaake  v.  DoUey,  85  Kan. 
607,  Ann.  Oas.  1913A,  264,  37  L.  E.  A.  (N.  S.)  877,  118  Pac.  84,  uphold- 
ing Laws  1911,  c.  125,  §  2,  relating  to  formation  of  private  corporations, 
and  authoiizing  board  to  refuse  chai*ter  to  bank  not  needed  in  com- 
munity; State  V.  Gurry,  121  Md.  544,  Ann.  Cafl.  1915B,  957,  47  L.  R.  A. 
(N.  S.)  1087,  88  Atl.  550,  ordinance  prohibiting  white  or  colored  person 
owning  dwelling  when  ordinance  was  enacted  from  moving  into  it  be- 
cause he  is  different  color  from  othei's  in  block  is  void  as  depriving 
owner  of  vested  rights ;  In  re  Opinion  of  the  Justices,  211  Mass.  623,  99 
N.  E.  295,  holding  statute  forbidding  person  engaged  in  distribution  of 
commodity  to  discriminate  in  price  between  different  parts  of  State  for 
purpose  of  destroying  business  of  competitor  is  within  police  power  of 
State;  Colvill  v.  Fox,  51  Mont.  75,  149  Pac.  497,  upholding  statutes 
authorizing  State  inspector  of  fruit  pests  to  destroy  infected  fruit: 
Cunningham  v.  Northwestern  Improvement  Co.,  44  Mont.  207,  119  Pac. 
660,  1  N.  C.  C.  A.  732,  holding  Laws  1909,  c.  67,  providing  for 
State  industrial  insurance  and  workman's  compensation  for  injuries,  in 
case  of  employees  engaged  in  coal  mining  though  void  for  other  reasons, 
is  not  void  as  beyond  police  power;  Cunningham  v.  Northwestern  Im- 
provement Co.,  44  Mont.  219,  119  Pac.  565,  1  N.  C.  C.  A.  742,  holding 
Laws  1909,  c.  67,  providing  for  indemnity  to  injured  employee  engaged 
in  coal  mining,  though  vofd  for  other  reasons,  is  not  void  because  it 
does  not  differentiate  between  careful  and  careless  emploj'^er;  dissenting 
opinion  in  In  re  Beck's  Estate,  44  Mont.  578,  121  Pac.  789,  majority 
holding  State  cannot  take  as  residuary  legatee  for  'use  and  benefit  of 
Orphans'  Home  under  act  of  1909,  providing  that  all  donations,  gifts, 
or  devises  to  State  institutions  shall  be  made  to  such  institution  in  its 
legal  name;  Northwestern  Trust  Co.  v.  Brandbuiy,  117  Minn.  91,  Ann. 
Cas.  1913D,  69,  134  N.  W.  515,  holding  payment  of  public  examiner's 
aaseaunent  under  R.  L.  1905,  §  3000,  does  not  discharge  stockholder's 
liability  under  Conetitution,  art.  X,  §  3,  creating  reserve  fund  for 
benefit  of  creditors;  State  v.  J.  J.  Newman  Lumber  Co.,  102  Miss.  823, 
45  L.  B.  A.  (N.  S.)  851,  59  South.  925,  926,  upholding  Laws  1912,  c.  157, 
limiting  hours  of  employees  in  manufacturing  establishments;  State  ex 
rel.  Martin  v.  Howard,  96  Neb.  292,  293,  294,  147  N.  W.  694,  695,  up- 
holding Laws  1913,  known  as  Insurance  Code,  §§  147,  148  and  149,  per- 
mitting establishment  of  maximum  rates  of  premium  for  surety  and 
fidelity  companies  by  insurance  board;  Freadrich  v.  State,  89  Neb.  354, 
34  L.  R.  A.  (N.  S.)  650.  131  N.  W.  622,  upholding  Pure  Food  Law^  of 
1909;  Ormsby  County  v.  Kearney,  37  Nev.  337,  142  Pac.  805,  Stats. 
1913,  c.  140,  authorizing  State  engineer  to  institute  proceedings  to  de- 
termine water  rights  is  Valid  if  construed  as  administrative  only,  but  is 
Toid  in  so  far  as  it  makes  decrees  final  and  conclusive;  Carter  v.  Craig, 
77  N.  H.  205,  Ann.  Cas.  1914P,  1179,  52  L.  R.  A.  (N.  S.)  211.  90  Atl. 
600,  upholding  Laws  1907,  c.  68,  §  1,  imposing  tax  on  property  passing 
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by  will ;  Jensen  v.  Southern  Pac.  Co.,  216  N.  Y.  525,  526,  528,  Ann.  Oaa. 
1916B,  276.  L.  B.  A.  1916A,  403,  109  N.  E.  603,  604,  9  N.  C.  C.  A.  301, 
upholding  Workmen's  Compensation  Act  (Consol.  Laws,  c.  67;  L.  1914, 
c.  41) ;  Bloomfield  v.  State,  86  Ohio  St.  264,  Ann.  Oas.  1913D,  629,  41 
L.  E.  A.  (N.  S.)  726,  99  N.  E.  311,  upholding  act  of  1909,  regulating 
liquor  traffic  and  prohibiting  aliens  from  engaging  in  that  business; 
State  V.  Creamer,  85  Ohio  St.  391,  39  L.  E.  A.  (N.  S.)  694.  97  NT  E.  604, 
1  N.  C.  C.  A.  34,  upholding  Ohio  Laws,  p.  624,  creating  insurance  fund 
for  benefit  of  injured  employees  and  of  dei)endents  of  killed  employees; 
State  V.  Bunting,  71  Or.  267,  Ann.  Gas.  19160,  1003,  L39  Pac.  734, 
upholding  Laws  1913,  c.  102,  limiting  hours  of  employment  of  persons 
in  mill,  factory  or  manufacturing  establishment  to  ten  hours  a  day; 
Hopkins  v.  City  of  Richmond,  117  Va.  720,  86  S.  E.  146,  upholding 
Richmond  sep*egation  ordinance  of  1911,  as  applied  to  rights  of  owners 
accruing  since  passage  of  act;  Shenandoah  Lime  Co.  v.  Mann,  116  Va. 
874,  Ann.  Oafl.  19150,  973,  80  S.  E.  766,  upholding  Convict  Lime  Grind- 
ing Act  (Acts  1912,  c.  295),  providing  for  employment  of  certain  classes 
of  convicts  in  grinding  oyster  shells  and  limestone ;  State  v.  Spokane  etc. 
R.  Co.,  89  Wash.  605,  154  Pac.  1113,  holding  Public  Service  Commission 
Law  (Scss.  Laws  1911,  p.  543),  extending  jurisdiction  of  commission  to 
companies  selling  electricity  for  light,  heat  and  power,  does  not  extend 
its  jurisdiction  to  traction  company  selling  surplus  power  to  private 
buyers;  State  v.  Howell,  85  Wash.  286,  147  Pac.  1164,  holding  Laws 
1915,  p.  43,  relating  to  sale  of  bonds  for  special  improvement  and  de- 
claring act  is  emergent  is  not  subject  to  referendum  under  Constitution, 
art.  II,  §  1  (b) ;  State  v.  Pitney,  79  Wash.  611,  Ann.  Oas.  1916A,  209, 
140  Pac.  919,  upholding  Laws  1913,  c.  134,  imposing  license  tax  upon 
merchants  using  trading-stamps,  coupons,  certificates,  or  other  similar 
devices  in  connection  with  sale  of  goods;  State  ex  rel.  Davis-Smith  Co. 
V.  Clausen,  65  Wash.  184,  87  L.  R.  A.  (N.  S.)  466,  117  Pac.  1109,  2 
N,  C.  C.  A.  823 ;  3  N.  C.  C.  A.  617,  and  State  v.  Mountain  Timber  Co., 
75  Wash.  585,  135  Pac.  647,  4  N.  C.  C.  A.  814,  both  upholding  industrial 
insurance  law  (Laws  1911,  c.  74),  to  provide  more  certain,  speedy  and 
adequate  compensation  to  injured  employees. 

Distinguished  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  315,  317, 
319,  Ann.  Cas.  1912B,  156.  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  448,  449, 
1  N.  C.  C.  A.  551,  holding  void  Workmen's  Compensation  Act  (Laws 
1910,  c.  674),  imposing  absolute  liability  upon  employers  for  injuries 
sustained  by  employees  in  certain  designated  occupations. 

Right  of  State  to  control  number  of  banking  corporations  in  par- 
ticular locality.    Note,  Ann.  Caa.  1913A,  261. 

State  reg^ation  of  private  banking.    Note,  Ann.  Oas.  1914A,  172. 

Constitutionality  of  statute  imposing  liability  for  injury  to  servant, 
irrespective  of  negligence.    Note,  84  Li  B,  A.  (N.  8.)  163. 
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Confltitationality  of  workmen's  compensation  and  industrial  insur- 
ance.   Note,  L.  K.  A.  1916A.  416,  418,  419,  420. 

Constitutionality  of  Workmen's  Compensation  Acts.  Note,  1 
N.  0.  0.  A.  72S,  738. 

Constitational  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  act  of  1906. 
Note,  10  N.  0.  0.  A.  24,  33,  57,  66. 

Wfth  regard  to  p^dlca  power,  a«  elsewliere  In  law,  Uhm  are  pxldced  oat 
1>j  giadiua  approach  and  contact  of  dedaioiui  on  opposing  sides. 

Approved  in  In  re  All  Star  Feature  Corporation,  231  Fed.  252,  holding 
aetress  contracting  to  fill  four  weeks  engagement  for  five  thousand  dol- 
lars was  not  workman  or  servant  within  meaning  of  Bankruptcy  Act, 
and  is  not  entitled  to  priority  of  payment ;  State  ex  rel.  McCue  v.  North- 
em  Pac.  Ry.  Co.,  26  N.  D.  498,  146  N.  W.  159,  upholding  Laws  of  1907 
prescribing  maximum  intrastate  freight  rate  for  specified  commodity, 
where  it  is  not  shown  that  total  <iet  intrastate  earnings  fail  to  yield 
fair  return. 

Foiuteentli  Amendment  does  not  proUhit  State  ftom  forbidding  man 
to  do  wliat  he  might  have  done  under  common  law. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U.  S.  142,  60  L.  Ed. 
569,  36  Sup.  Ct.  346,  upholding  provision  of  Idaho  banking  law  r^uir- 
ing  bank  commissioner  to  close  bank  found  to  be  insolvent  without 
judicial  proceedings;  Mechanics'  Building  etc.  Assn.  v.  Coffman,  110 
Ark.  279,  162  S.  W.  1093,  upholding  Laws  1913,  p.  904,  regulating 
building  and  loan  associations  and  other  investment  companies;  Eureka 
County  Bank  Habeas  Corpus  Cases,  35  Nev.  98,  126  Pac.  659,  uphold* 
ing  Act  of  1909  (Laws  1909,  c.  92),  making  it  offense  for  bank  officer 
or  employee  to  receive  deposit  knowing  bank  is  insc^vent;  dissenting 
opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  825,  major- 
ity holding  amendment  to  Interstate  Commerce  Act,  §  1,  extending  act 
to  person  or  corporation  engaged  in  transportation  of  oil,  including  all 
owners  of  interstate  pipe-lines,  regardless  of  whether  or  not  they  are 
common  carriers,  is  void. 

Distinguished  in  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
711,  majority  upholding  Initiative  Act  No.  8,  making  it  unlawful  to 
demand  or  receive  fees  for  furnishing  employment  to  workers  or  in- 
formation leading  thereto. 

Oklalioma  acts  of  1907  and  1909,  sabjecting  banks  to  aiseasmtnts  for 
dfliNMitoci'  guaranty  ftind  Is  not  denial  of  equal  protection  or  due  proceis 
of  law,  nor  impainn«it  of  obligation  of  contracts. 

Approved  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  470,  69 
la.  Ed.  318,  35  Sup.  Ct.  173,  holding  suit  by  depositor  in  bank  in  Okla- 
homa to  compel  i>ayments  from  depositors'  guaranty  fund  is  suit  against 


219  U.  S.  114-120       NOTES  ON  U.  S.  REPORTS.  ,       166 

State;  Assaria  State  Bank  t.  DoUey,  219  U.  S.  126,  55  L.  Ed.  127,  31 
Sup.  Ct.  169,  upholding  Ejinsas  statate  of  1907,  establishing  bank  de- 
positors' gaaranty  fund;  Citizens'  Ins.  Co.  v.  Clay,  197  Fed.  437,  hold- 
ing foreign  fire  insurance  company  cannot  enjoin  enforcement  of  Ken- 
tucky State  insurance  rate  law  of  1912,  creating  State  insurance  board 
with  power  to  establish  rates;  State  ex  rel.  Farmers'  State  Bank  of 
Pickrell  v.  Hevelone,  92  Neb.  753,  139  N.  W.  638,  upholding  amendment 
of  1911  to  section  46  of  Banking  Act  of  1909  (LawB  1909,  c.  10),  creat- 
ing depositors'  guaranty  fund  by  proviso  that  no  other  or  different 
security  should  be  required;  State  v.  State  Bank  and  Trust  Co.,  37  Nev. 
62, 139  Pac.  507,  holding  under  act  of  1913  authorizing  attorney  general 
to  proceed  as  he  deemed  necessary  in  relation  to  receivership  of  State 
Bank  and  Trust  Company,  attorney  general  could  intervene  in  action  by 
State  to  wind  up  its  affairs,  either  to  pirotect  depositors  or  fmr  benefit 
of  State;  Columbia  Bank  ete.  Co.  v.  United  States  Fidelity  ete.  Co., 
33  Okl.  544,  126  Pac.  560,  holding  C<mip.  Laws  1909,  §  7943,  piwiding 
specific  system  for  protection  of  school  fund  is  valid  and  that  Comp. 
Laws  1909,  §  323,  providing  for  DepoMtors'  Qnaranty  Fond,  does  not 
apply  to  deposits  of  permanent  school  fund. 

Constitutionality  of  bank  guaranty  law.  Note,  32  L.  Bb  A.  (N.  8.) 
1066. 

Constitutionality  of  statute  authorizing  officer  to  take  charge  of 
bank  assets  upon  suspicion  of  insolvency.  Note,  L.  &.  A.  1915B, 
675,  676. 

219  U.  8.  114-120,  55  L.  Ed.  117,  31  Sup.  Ot  189,  HHATJ.EiWBEBOEB  ▼. 
FIBST  STATE  BANK  OF  HOLSTEIN. 

Kebraska  statate  providing  for  guaranty  fond  and  pr<Aibltlng  banking 
except  by  corporations  formed  under  act  Ui  TsUd. 

Approved  in  Title  Guaranty  etc  Co.  v.  Idaho,  240  U.  S.  142,  60  L.  Bd. 
569,  36  Sup.  Ct.  346,  upholding  provision  of  Idaho  banking  law,  requir- 
ing bank  commissioner  to  close  bank  found  to  be  insolvent  without  judi- 
cial proceedings;  State  ex  rel.  Martin  v.  Farmers'  etc.  Bank  of  Oakland, 
93  Neb.  2, 139  N.  W.  654,  holding  void  proviso  to  section  45  of  Banking 
Act  (Laws  1909,  c.  10),  as  amended  by  Laws  of  1911,  and  proviso  to 
repealing  clause  of  that  act  attempting  to  keep  amended  sections  in 
force  as  to  such  banks  as  change  to  national  banks  before  speci6ed  time, 
while  repealing  amended  sections  as  to  other  State  banks;  State  ex  rel. 
Farmers'  State  Bank  v.  Hevelone,  92  Neb.  763,  13?  N.  W.  638,  uphold- 
ing proviso  added  by  act  of  1911,  to  section  45  of  Banking  Act  of  1909 
(Laws  1909),  c.  10,  creating  depositors'  guaranty  fund,  that  no  other 
or  different  security  should  be  required;  State  ex  rel.  Sparks  v.  State 
Bank  &  Trust  Co.,  37  Nev.  62,  139  Pae.  507,  holding  under  act  of  1913 
authorizing  attorney  general  to  proceed  as  he  deemed  necessary  in  rela- 
tion to  receivership  of  State  bank  and  trust  company,  attorney  general 
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could  intervene  in  action  by  State  to  wind  up  its  affairs,  either  to 
protect  depositors  or  for  benefit  of  State. 

Validity  of  statute  levying  assessment  on  banks  for  depositors' 
gruaranty  fund.    Note,  Ann.  Oas.  1912A,  490. 

State  regulation  of  private  banking.    Note,  Ann.  Oas.  1914A,  172. 

Constitutionality  of  bank  guaranty  law.  Note,  82  L.  B.  A.  (N.  S.) 
1066. 

Constitutionality  of  statute  authorizing  officer  to  take  charge  of 
bank  assets  upon  suspicion  of  insolvency.  Note,  L.  R.  A.  1915E, 
676. 

Constitutional  questions  raised  by  the  enactment  of  compulsory  work- 
men's compensation  acts  based  upon  State  insurance  funds,  and 
compensation  acts  modeled  after  the  British  aat  of  1906.  Note, 
10  N.  C.  C.  A.  24. 

219  U.  a  121*127,  66  L.  Ed.  123,  81  Snp.  Ot.  180,  AfiUABIA  STATE  BANK 
▼.  DOUaET. 

Kansas  statute  of  1907  establlsliing  bank  depositor's  guaranty  fond  and 
raqoirlng  hanks  ta  contrfbute  thereto  is  ralid. 

Approved  in  Abilene  Nat.  Bank  v.  Dolley,  228  U.  S.  4,  57  L.  Ed.  708, 
33  Sup.  Ct.  409,  upholding  Kansas  Bank  Depositors'  Guaranty  Act,  as 
applied  to  national  bank;  Commonwealth  v.  Riley,  210  Mass.  394,  Ann. 
Oas.  1912D,  388,  97  N.  E.  370,  upholding  statute  of  1902  regulating 
hours  of  labor  of  women  and  children  employed  in  mechanical  and 
manufacturing  establishments ;  State  v.  State  Bank  &  Trust  Co.,  37  Nev. 
62, 139  Pac.  507,  holding  under  act  of  1913,  authorizing  attorney  general 
to  proceed  in  relation  to  receivership  of  State  bank  and  trust  company, 
attorney  general  could  intervene  in  proceeding  by  State  to  wind  up  it^ 
affairs,  either  to  protect  depositors  or  for  benefit  of  State;  State  v. 
Davis,  157  N.  C.  651,  39  L.  R.  A.  (N.  8.)  136.  73  S.  E.  132,  upholding 
provisions  of  Revisal  1908,  §  3712a,  declaring  it  misdemeanor  to  charge 
more  tlian  six  per  cent  on  loan  secured  by  mortgage  on  household  fur- 
niture; State  v.  Creamer,  86  Ohio  St.  391,  39  L.  B.  A.  (N.  S.)  694,  97 
N.  E.  604, 1  N.  C.  C.  A.  34,  upholding  Ohio  Laws,  p.  524,  creating  insur- 
ance fund  for  benefit  of  injured  employees  and  for  dependents  of  killed 
employees;  dissenting  opinion  in  Bracy  v.  Darst,  218  Fed.  498,  majority 
holding  West  Virginia  statute  of  1913,  regulating  investment  com- 
pejiies,  and  appMng  to  corporations,  individuals,  partnerships  or  volun- 
tary associations,  void  as  abridging  right  of  citizens  to  contract. 

Distinguished  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  316,  317, 
Ann.  Oaa  1912B,  156,  84  L.  B.  A.  (N.  S.)  162,  94  N.  £.  448, 1  N.  C.  C.  A. 
554,  holding  void  Workmen's  Compensation  Act  (Laws  1910,  e.  674), 
imposing  absolute  liability  upon  employers  for  injuries  sustained  by 
employees  in  certain  designated  occupations. 
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Validity  of  statute  levying  assessment  on  banks   for  depositors. 

Note,  Ann.  Oas.  1912A,  490. 
State  r^ulation  of  private  banking.    Note,  Ann.  Oaa.  1914A,  172. 
Constitutionality  of  bank  guaranty  law.    Note,  32  L.  B.  A.  (N.  S.) 

1066. 

Constitutionality  of  workmen's  compensation  and  industrial  insur- 
ance.   Note,  L.  R.  A.  1916A,  416. 

Constitutional  questions  raised  by  the  enactment  of  compulsory  work- 
men's  compensation  acts  based  upon  State  insurance  funds,  and 
compensation  acts  modeled  after  the  British  act  of  1906.  Noto, 
10  N.  0.  0.  A.  24. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Oas.  19160,  58. 

219  U.  a  128-139,  55  L.  Bd.  128,  31  8ttp.  Ot  190,  ENOKL  T.  O'MALLBT. 

Person  having  resUM  in  State  for  more  tban  Aitb  jrears  cannot  object 
to  statute  as  denial  of  equal  protection  of  law  becanae  it  ezdades  those  who 
have  not  resided  in  State  for  such  period. 

Approved  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235  XJ.  S.  576,  59  L.  Ed.  368, 
35  Sup.  Ct.  167,  7  N.  C.  C.  A.  573,  upholding  Workmen's  Compensation 
Act  of  Ohio  establishing  State  plan  for  employers  of  more  than  five 
persons,  and  abolishing  defenses  of  fellow-servant,  assumption  of  risk, 
and  contributory  negligence  as  to  employers  not  coming  into  plan; 
Raich  v.  Ti-uax,  219  Fed.  283,  holding  alien  cannot  sue  as  representative 
of  class  under  equity  rule  38  (198  Fed.  xxix,  115  C.  C.  A.  zxix),  to 
enjoin  enforcement  of  Arizona  statute  requiring  employers  to  employ 
not  less  than  eighty  per  cent  qualified  electors  or  native-bom  citizens ; 
Republic  Iron  etc.  Co.  v.  Carlton,  189  Fed.  130,  validity  of  provisions 
of  Maryland  law  of  1908,  abating  actions  at  law  by  creditors  to  enforce 
stockliolder's  liability  for  unpaid  subscriptions  brought  after  July  1, 
1907,  will  not  be  determined  in  action  brought  after  passage  of  act; 
Ghema  v.  State,  16  Ariz.  357,  Ann.  Oas.  1916D,  94, 146  Pac.  500,  peraon 
chai^ged  with  selling  liquor  in  violation  of  prohibiticm  amendment  to 
Constitution  may  not  raise  question  of  validity  of  provision  prohibiting 
introduction  of  liquor  into  State. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Cas.  19150,  60. 

Wlio  may  object  to  statute  as  containing  unconstitutional  dis- 
crimination.   Note,  82  L.  R.  A.  (N.  8.)  955,  958. 

Protection  of  banking  business  whl<^  is  transacted  with  poor  and  igno- 
rant  immigrants  is  within  police  powez  of  State,  and  New  York  Banking 
Act  of  1910  is  not  InTsUd  as  denial  of  equal  protection  of  law  or  denial  of 
due  process  of  law. 
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Approved  in  Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  36 
Sup.  Ct.  661,  upholding  provisions  in  Michigan  Public  Act  No.  301,  of 
1913,  regulating,  and  imposing  license  fee  upon  employment  agencies; 
Miller  V.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915F,  829,  59  L.  Ed.  632,  35 
Sup.  Ct.  342,  upholding  California  statute  of  1911  limiting  hours  of 
women  employed  in  hotels  and  other  specified  occupations;  Interna- 
tional Harvester  Co.  v.  Missouri,  234  U.  S.  213,  214,  52  L.  R.  A.  (N.  S.) 
525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding  Missouri  anti-trust  laws 
of  1899  and  1909  embracing  vendors  of  commodities,  but  not  vendors 
of  labor  and  services;  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S.  523, 
57  L.  Ed.  1604,  33  Sup.  Ct.  985,  upholding  West  Virginia  statute  of 
1907,  establishing  two  cent  passenger  rate  in  State  and  exempting  rail- 
roads less  than  fifty  miles  in  length;  Toyota  v.  Territory  of  Hawaii, 
226  U.  S.  192,  57  L.  Ed.  184,  33  Sup.  Ct.  47,  upholding  Rev.  Laws  of 
Hawaii,  §  1343,  imposing  on  auctioneers  in  Honolulu  license  fee  of  six 
hundred  dollars,  as  against  fifteen  dollars  in  other  districts;  Mutual 
Loan  Co.  v.  Martell,  222  U.  S.  236,  Ann.  Oas.  1913B,  529,  56  L.  Ed.  180, 
32  Sup.  Ct.  74,  upholding  Massachusetts  statute  of  1908,  making  invalid 
assignments  of  future  wages  less  than  two  hundred  dollars  without 
written  acceptance  by  employer,  consent  of  wife,  and  filing  in  public 
office ;  In  re  Rosett,  204  Fed.  433,  122  C.  C.  A.  617,  holding  New  York 
creditors  alone,  upon  bankruptcy  of  bank,  are  entitled  to  benefit  of 
deposit  made  in  accordance  with  Laws  of  1911,  c.  393,  §§25  and  29d, 
by  bank  transacting  business  in  New  York  and  other  States;  State 
Savings  etc.  Bank  v.  Anderson,  165  Cal.  443,  444,  132  Pac.  758,  up- 
holding Banking  Act  (Stats.  1909,  p.  115),  §  136,  authorizing  superin- 
tendent of  banks  believing  bank  unsafe,  to  take  possession  of  property 
and  business;  State  v.  Qish,  168  Iowa,  81,  150  N.  W.  41,  upholding 
Acts  34th  Gen.  Assem.,  c.  72,  imposing  fee  for  registration  of  auto- 
mobiles; United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass.  484,  Ann. 
Caa.  1913D,  715,  99  N.  E.  289,  293,  contract  of  employee  with  employer 
having  monopoly  of  shoe  machinery  to  assign  all  inventions  within  ten 
years  of  termination  of  employment,  similar  to  contracts  of  90  per 
cent  of  those  skilled  in  manufacture  of  such  machinery,  is  void  under 
Sherman  Act ;  State  v.  Walter  Bowen  &  Co.,  86  Waah.  30, 149  Pac.  332, 
holding  valid  provisions  of  commission  merchants'  law  (Rem.  &  Bal. 
Code,  §§  7024-7036),  applicable  to  defendants,  are  not  rendered  void 
by  invalidity  of  other  provisions  not  applicable  to  them,  which  are 
separable;  Assenting  opinion  in  Bracey  v.  Darst,  218  Fed.  502,  majority 
holding  blue  sky  law  of  West  Virginia  of  1913,  regulating  investment 
companies  and  applying  to  corporations,  individuals,  partnerships,  oi 
voluntary  associations,  void  as  abridging  right  of  citizens  to  contract. 

Distinguished  in  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  315,  316, 
Ann.  Oas.  1912B,  166,  34  L.  B.  A.  (N.  S.)  162,  94  N.  £.  448, 1  N.  C.  C.  A. 
554,  holding  void  Workmen's  Compensation  Act  of  1901,  imposing 
absolute  liability  upon  employers  for  injuries  sustained  by  employees  in 
certain  designated  occupations. 
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State  regulation  of  private  banking.    Note,  Ann.  Oas.  1914A,  172. 
Constitutionality  of  statute  authorizing  officer  to  take  charge  of 

bank  assets  upon  suspicion  of  insolvency.    Note,  L.  R.  A.  1915£t 

675,  676. 

Legislation  wbich  regulates  business  may  make  distinctions  depend  upon 
degrees  of  evil. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  213, 
62  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding  Mis- 
souri anti-trust  laws  of  1899  and  1909  embracing  vendors  of  commo- 
dities but  not  vendors  of  labor  and  services;  The  Michigan  Telephone 
Tax  Cases,  185  Fed.  640,  upholding  Public  Acts  of  Michigan  of  1909, 
No.  49,  taxing  property  of  telephone  companies  on  ad  valorem  basis, 
and  exempting  companies  whose  gross  receipts  within  State  for  fiscal 
year  did  not  exceed  five  hundred  dollars;  State  v.  Davis,  157  N.  C. 
651,  89  L.  R.  A.  (N.  S.)  136,  73  S.  E.  132,  upholding  provisions  of  Re- 
visal  of  1908,  §  3712a,  declaring  it  misdemeanor  to  charge  more  than 
six  per  cent  on  loan  secured  by  mortgage  on  household  furniture. 

State  statute  regulating  receipt  of  deposits  of  mon«y  is  not  burden  on 
interstate  or  foreign  commerce  because  deposits  may  be  transmitted  to  other 
States  or  foreign  countries. 

Approved  in  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231 
U.  S.  512,  58  L.  Ed.  339,  34  Sup.  Ct.  167,  holding  Montana  statute  im- 
posing on  insurance  companies  transacting  business  within  State  tax 
measured  by  excess  of  premiums  over  losses  and  expenses  within  State 
is  not  void  as  burden  on  interstate  commerce,  as  applied  to  foreign 
insurance  company;  dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v. 
United /States,  204  Fed.  825,  majority  holding  amendment  to  Interstate 
Commerce  Act,  §  1,  extending  act  to  person  or  corporation  engaged  in 
transportation  of  oil,  is  void  as  including  all  owners^  of  interstate  pipe- 
lines, regardless  of  whether  they  are  common  carriers  or  not. 

Constitutional  questions  raised  by  the  enactment  of  oompulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  act  of  1906. 
Note,  10  N.  C.  0.  A.  45. 

219  U.  S.  140-165,  55  L.  Ed.  1S7,  31  Sup.  Ot  171,  KENTUOKT  UNION  CO. 
V.  KENTUOKT. 

Ex  post  facto  law  and  retroactive  law  are  entirely  different  things;  ex 
post  facto  law  as  term  is  used  in  Federal  Constitution  refers  to  criminal 
punishments  and  does  not  include  retrospective  laws  of  different  character. 

Approved  in  Adams  v.  Adams,  211  Mass.  202,  97  N.  £.  984,  upholding 
section  10,  making  retroactive  provisions  of  Statute  of  1905,  c.  326, 
requiring  trust  estate  created  by  will  to  be  distributed  as  intestate  es- 
tate fourteen  years  after  beneficiary's  absence  or  disappearance  from 
State. 
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B6fV«nii6  and  Taxation  Act  of  Kontncky  of  1906,  roqinirlng  owners  to 
register  lands  and  pay  taaces  and  forfeiting  lands  for  noncompliance  there- 
with after  judicial  proceeding  and  opportmity  to  be  beaxd,  does  not  deny 
U»d  owner  of  property  wi^ont  due  process  of  law. 

Approved  in  Sheffey  v.  Davis  Colliery  Co.,  204  Fed.  342,  denying 
right  of  land  owner  failing  to  enter  land  for  taxes  to  maintain  action 
to  recover  land  from  pnrehaser  at  void  judicial  sale. 

Time  not  nnreasonahly  short  for  beginning  of  actions  may  be  fixed  by 
legislatore,  having  in  view  particular  conditions  without  violating  due  pro- 
C088  clause. 

Approved  in  Grant  Timber  &  Mfg.  Co.  v.  Gray,  236  U.  S.  135,  69 
Ii.  Ed.  603,  35  Sup.  Ct.  279,  upholding  Louisiana  Code  of  Practice,  art. 
Iv,  that  person  sued  in  possessory  action  cannot  bring  petitory  action 
until  after  judgment  in  possessory  action  and  if  he  has  been  condemned, 
not  until  after  he  has  satisfied  judgment  against  him;  Blinn  v.  Nelson, 
222  U.  S.  7,  Ann.  Oas.  1913B,  665,  66  L.  Ed.  68,  32  Sup.  Ct.  1,  upholding 
provision  of  Rev.  Laws  of  Massachusetts,  c.  144,  allowing  little  more 
than  year  to  recover  personal  property  by  party  not  heard  from  for 
fourteen  years ;  Orient  Ins.  Co.  v.  Board  of  Assessors  for  the  Parish  of 
Orleans,  221  U.  S.  361,  66  L.  Ed.  771,  31  Sup.  Ct.  550,  holding 
foreign  insurance  company  is  not  denied  due  process  by  assessment  of 
taxation  for*  credits  due  from  residents  on  ground  that  assessments 
are  excessive  or  result  of  guesswork,  where  opportunity  was  given  to 
bring  suit  within  reasonable  time  to  reduce  assessments;  Hopkins  v. 
Richmond,  117  Va.  720,  721,  86  S.  E.  147,  upholding  Richmond  segre- 
gation ordinance  of  1911,  as  applied  to  rights  of  owners  or  tenants  ac- 
cruing since  its  enactihent. 

WhUe  Virginia-Kentucky  compact  of  1789  prevents  enttiiic  down  of 
titles  secured  from  Virginia  prior  to  its  date,  so  as  to  take  away  substantial 
Tigbts  IncJdent  to  title,  it  does  not  prevent  Kentucky,  upon  notice  and  hear- 
ing, from  requiring  registration  of  land  titles  for  taxation,  or  in  default 
thereof,  from  forfeiting  such  titles  to  State. 

Approved  in  Coyle  v.  Smith,  28  Okl.  160, 113  Pac.  960,  holding  Okla- 
homa Enabfing  Act  of  1906,  providing  that  temporary  capital  should  he 
at  Guthrie  and  not  changed  therefrom  prior  to  1913  is  regulation  of  in- 
ternal officers  of  State  and  ceases  to  be  limitation  upon  admission  of 
State. 

Stats  mar  ctasrif^  soibieels  of  taxalioa  so  long  as  aU  persons  similsxiy 


Approved  in  Statte  ▼.  Fairmont  Creamery  Co.,  153  Iowa,  714,  42 
la.  Bw  A.  (N.  8.)  881,  133  N.  W.  900,  upholding  Code  Supjdement, 
§  5028b,  as  amended  by  Act  of  S3d  Assembly,  prohibiting  discrimina- 
tion between  different  sections  of  State  by  purchasers  of  specified  pro- 
duets* 
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Wliere  Federal  queetien  is  first  raleed  in  petition  f  er  r^eazlAg  and 
Court  of  Appeals  in  its  opinion  announces  tliat  it  finds  nothing  in  statute  re- 
lating to  land  registration  wbich  dq^ves  owner  of  due  prooees  of  law» 
Supreme  Court  has  Jurisdiction  to  review. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  392,  58  L.  Ed.  1S68,  34  Sup. 
Ct.  779,  where  Federal  rig^ht  is  not  infringed  by  decision  of  State  trial 
court  holding  decree  in  partition  suit  void  for  insufficiency  of  notice, 
but  decision  of  State  Supreme  Court  upholding  notice  runs  counter 
to  alleged  Federal  right  and  petition  for  reargiiment  based  upon  denial 
of  such  right  is  overruled,  Federal  Supreme  Court  has  jurisdiction  to 
review. 

Miscellaneous.  Cited  in  Commonwealth  v.  Hume,  155  Ky.  476,  159 
S.  W.  967,  and  Davidson  v.  Lewis,  159  Ky.  799,  169  S.  W.  538,  both 
reciting  history  of  litigation;  State  v.  Hazzard,  76  Wash.  588,  137 
Pac.  143,  refusing  order  showing  consideration  of  Federal  question 
in  denying  petition  for  rehearing. 

219  U.  8.  166-175,  56  L.  Ed.  159,  31  Sup.  Ct.  182,  SPOKANE  ^  B.  R.  B.  CO. 
V.  WASHINGTON  &  O.  N.  B.  B.  CO. 

No  one  except  United  States  can  take  advantage  of  nonperf  ormance  of 
condition  in  grant  of  public  lands,  and  right  to  forfeiture  must  be  asserted- 
by  Judicial  proceedings  or  by  some  legislative  aseertiini  of  ownership  for 
breach  of  condition. 

Approved  in  Alabama  v.  Schmidt,  232  U.  S.  173,  68  L.  Ed.  658.  34 
Sup.  Ct.  301,  holding  title  to  school  lands  may  be  acquired  by  adverse 
possession;  United  States  v.  Washington  Improvement  etc.  Co.,  189 
Fed.  679,  holding  United  States  cannot  maintain  suit  to  recover  land 
granted  for  breach  of  condition  subsequent,  in  absence  of  declaration 
of  forfeiture  by  Congress  or  other  express  authority  to  maintain  suit. 

Whether  right  of  way  granted  to  railroad  by  act  of  CongreM  has  been 
abandcmed  by  grantee  or  whether  drcumstances  show  estoppel  to  make 
claim  under  it  do  not  present  Federal  questions  reviewable  by  Supreme 
Court. 

Approved  in  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  15,  110 
C.  C.  A.  571,  holding  railroad  estoppel  to  assert  title  to  right  of  way 
over  lands  outside  of  one  hundred  foot  strip  and  within  four  hundred 
foot  strip  of  grant. 

219  U.  S.  175-179,  66  Ii.  Ed.  163»  31  Sup.  Ot.  186,  FOBS  BIVEB  SHIP- 
BUILDING  CO.  V.  HAGO. 

Supreme  Court  takes  notice  of  Its  own  jurisdiction,  and  whefOier  ques- 
tion is  raised  by  counsel  or  not,  inquires  of  its  own  niotioii  wbether  it  ha* 
Jurisdiction  to  entertain  case  before  it. 

Approved  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  919,  47  L.  R.  A. 
(N.  S.)  21.  123  C.  C.  A.  240,  holding  right  of  removal  is  not  vested 
right,  and  amendment  of  1910  to  Federal  Employers*  Liability  Act,  pro- 
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Mbiting  removal  from  State  to  Federal  court,  applies  to  subsequent 
cause  of  action,  whether  arising  before  or  after  amendment  and  with- 
out regard  to  grounds  of  removal;  In  re  Martin,  201  Fed.  33,  119 
C.  C.  A.  363,  taking  jurisdiction  and  dismissing  appeal,  although  ap- 
pellees were  slow  in  raising  jurisdictional  question  in  bankruptcy  case, 

TTnder  Circuit  Court  of  AmeaXs  Act  of  1891,  section  5,  question  of  JutIb^ 
diction  which  may  be  certified  directly  to  Supreme  Court  must  be  one  in- 
▼olTiiig  juiifldiction  of  Circuit  Court  aa  Federal  court. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  99,  60  L.  Ed. 
545,  36  Sup.  Ct.  352,  refusing  to  dismiss  appeal  from  Federal  District 
Court  presenting  question  of  jurisdiction,  on  ground  that  since  dismissal 
by  court  below  for  want  of  jurisdiction,  controversy  has  become  moot 
by  reason  of  dismissal  on  merits  by  State  court;  Louisville  etc.  R.  R. 
Co.  V.  Western  Union  Tel.  Co.,  234  U.  S.  372,  58  L.  Ed.  1358,  34  Sup. 
Ct.  810,  holding  suit  to  annul  judgments  of  special  courts  of  eminent 
domain  is  suit  to  remove  cloud  from  title  based  upon  remedial  statute 
within  Judicial  Code,  §  57,  and  is  cognizable  in  District  Court  in  dis- 
trict where  property  is  situated,  although  neither  of  parties  reside  in 
district;  Bogart  v.  Southern  Pacific  Co.,  228  U.  S.  144,  57  L.  Ed.  772, 
33  Sup.  Ct.  497,  holding  direct  appeal  does  not  lie  under  Act  of  1891, 
§  5,  from  decision  of  Federal  court  dismissing  case  removed  from  State 
court  because  of  absence  of  indispensable  party;  Darnell  v.  Illinois 
Central  R.  R.  Co.,  225  U.  S.  245,  56  L.  Ed.  1074,  32  Sup.  Ct.  760, 
dismissing  direct  writ  of  error  to  review  judgment  of  Circuit  Court  dis- 
missing action  to  recover  excess  freiglit  charges  from  nonresident  rail- 
road because  declaration  contained  no  averment  that  commerce  com- 
mission had  sustained  right  to  reparation;  United  States  v.  Congress 
Construction  Co.,  222  U.  S.  201,  56  L.  Ed.  164,  32  Sup.  Ct.  44,  holding 
jurisdiction  of  Circuit  Court  is  in  issue  in  action  on  contractor's  bond 
g^ven  under  acts  of  1894  and  1905,  requiring  such  action  to  be  brought 
in  district  in  which  contract  is  to  be  performed;  A.  J.  Phillips  Co.  v. 
Grand  Trunk  Western  Ry.  Co.,  195  Fed.  15,  115  C.  C.  A.  94,  holding 
objection  to  jurisdiction  of  Circuit  Court  in  suit  against  carriers  on 
grounH  that  no  order  of  reparation  had  been  made  by  commission,  was 
not  challenge  to  jurisdiction  of  Federal  court  as  such,  and  judgment  is 
reviewable  by  Circuit  Court  of  Appeals ;  Mitchell  Coal  etc.  Co.  v.  Penn- 
sylvania R.  Co.,  192  Fed.  478,  112  C.  C.  A.  637,  holding  judgment 
dismissing  suit  against  carrier  to  recover  damages  for  rebates  to  com- 
petitor is  reviewable  only  by  Supreme  Court,  not  by  Circuit  Court  of 
Appeals. 

Distinguished  in  Farrugia  v.  Philadelphia  etc.  Ry.  Co.,  233  U.  S.  353, 
58  L.  Ed.  997,  34  Sup.  Ct.  591,  dismissing  direct  writ  of  error  to  review 
decision  of  District  Court  granting  nonsuit  in  action  under  Federal 
Employers'  Liability  Act  because  evidence  did  not  show  employee  was 
engaged  in  interstate  commerce. 
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Miscellaneous.  Cited  in  Gallagher  v.  Florida  East  Coast  Ry.  Co., 
234  U.  S.  753,  58  L.  £d.  1577,  34  Snp.  Ct.  776,  Easion  v.  Chicago  Hotel 
Co.,  231  U.  S.  739,  58  L.  Ed.  461.  34  Sup.  Ct.  317,  and  Hirsh  v.  Taylor, 
225  U.  S.  698,  56  L.  Ed.  1263,  32  Sup.  Ct.  841,  all  dismissing  for  want 
of  jurisdiction. 

219  U.  8.  160-186,  56  L.  Ed.  165,  31  Sup.  Ct  162,  XTNITED  STATES  ▼. 
GBIZZABB. 

Wherever  there  has  been  actual  physical  taking  of  part  of  distinct  tract 
of  land,-t;ompensation  to  be  awarded  includes  not  only  market  value  of  that 
part  of  tract  appropriated,  but  damage  to  remainder  resulting  from  that 
taking,  including  injury  due  to  use  to  which  part  appropriated  is  to  be 
devoted. 

Approved  in  Basso  v.  United  States,  239  U.  S.  607,  60  L.  Ed.  464,  36 
Sup.  Ct.  227,  holding  Court  of  Claims  has  no  jurisdiction  of  action  for 
claim  for  injury  to  individual  through  wrongful  act  of  United  States  offi- 
cer; St.  Louis  Southwestern  Ry.  Co.  v.  Miller  Levee  Dist.  No.  2, 197  Fed. 
823,  holding  injury  to  railroad  by  construction  of  levee  under  Arkansas 
act  of  1911  is  noj  taking  of  property  in  violation  of  Federal  Constitu- 
tion, nor  is  such  construction  illegal  interference  with  interstate  carrier 
of  freight,  passengers,  and  United  States  mail ;  Hutcherson  v.  District  of 
Columbia,  39  App.  D.  C.  515,  holding  injury  to  comer  property  result- 
ing from  construction  of  inclined  approach  to  bridge  is  consequential 
and  not  such  taking  as  requires  compensation  to  be  made  under  fifth 
amendment;  Richards  v.  Washington  Terminal  Co.,  37  App.  D.  C.  295, 
holding  injuries  to  property,  separated  from  railroad  right  of  way  hy 
other  property  from  smoke,  cinders,  gas  and  vibrations  caused  by  pass- 
ing trains,  are  consequential,  a'hd  are  not  taking  of  property  within  fifth 
amendment;  Raleigh  etc.  Ry.  Co.  v.  Mecklenburg  Mfg.  Co.,  169  N.  C. 
164,  85  S.  E.  394,  holding  owner  of  plant  which  is  depreciated  in  value 
'by  noise,  smoke,  cinders  and  jarring  of  railroad  trains,  and  risks  from 
fire  or  injury  to  employees,  may  recover  compensation  for  such  depre- 
ciation; dissenting  opinion  in  United  States  v.  Archer,  241  U.  S.  140, 
145,  147,  60  L.  Ed.  926,  928,  36  Sup.  Ct.  521,  to  point  that  government's 
liability  for  damages  is  not  limited  to  that  part  of  tract  of  land  ac- 
tually taken  for  dike,  but  includes  consequential  damages  for  part  de- 
stroyed by  flood  waters  of  river ;  United  States  v.  Archer,  241  U.  S.  128, 
129,  60  L.  Ed.  921,  36  Sup.  Ct.  521,  arguendo. 

Right  of  ahutter  to  compensation  for  vacation  of  highway.    Note, 
36  L.  R.  A.  (N.  S.)  1117. 

219  17.  S.  186-208,  55  L.  Ed.  167,  31  Sup.  Ot.  164,  ATLAKTIO  O.  L.  B.  00. 
▼.  BIVEBSIDE  BlILIiS. 

Burden  of  proof  as  to  where  loss  occurred  is  thrown  on  carrier  by  Car- 
mack  Amendment. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Wallace,  223  U.  S.  491,  56 
^.  Ed.  523,  32  Sup.  Ct.  205,  holding  initial  carrier,  failing  to  sustain 
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burden  of  proof  that  loss  of  goods  was  not  for  cause  for  which  it  is 
not  responsible,  is  liable  for  loss  of  goods  by  connecting  carrier; 
Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  825,  upholding  act  of 
Congress  of  1906,  declaring  owners  of  pipe-lines  for  transportation  of 
oil,  common  carriers  subject  to  Interstate  Commerce  Act;  Lyon  v.  At- 
lantic Coast  Line  R.  Co.,  165  N.  C.  146,  81  S.  E.  2,  holding  in  action  for 
damages  to  goods,  on  proof  of  delivery  of  goods  in  good  condition  to 
succeeding  carrier,  burden  rests  upon  such  carrier  to  show  delivery  in 
good  condition  to  next  carrier;  Missouri  etc.  Ry.  Co.  v.  Peters,  37  Okl. 
191, 193,  131  Pac.  527,  528,  holding  terminal  carrier  not  liable  for  dam- 
ages to  goods  on  lines  of  initial  carrier  in  absence  of  joint  traffic 
agreement,  where  goods  were  received  by  terminal  carrier  under  new 
contract  limiting  liability  to  loss  on  its  own  lines. 

Distinguished  in  Mewbom  v.  Louisville  etc.  R.  R.  Co.,  170  N.  C.  207, 
87  S.  E.  38,  holding  Carmack  Amendment  of  1906  does  not  abrogate 
rule  of  evidence  that  prima  facie  case  of  negligence  is  made  against 
terminal  carrier  by  proof  of  delivery  of  goods  to  initial  carrier  in  good 
condition  and  delivery  of  same  in  bad  condition  by  terminal  carrier. 

As  tliera  Is  no  alwoluta  freedom  of  contract,  power  of  govemment  ex-  * 
tends  to  f oxlxlddiag  or  regulating  contract  reaeonably  calcnlitad  to  affect 
injnilously  public  interesta. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  609, 
615,  56  L.  Ed.  915,  917,  32  Sup.  Ct.  589,  1  N.  C.  C.  A.  895,  allowing  re- 
covery under  Federal  Employers'  Liability  Act,  §  5,  by  injured  em- 
ployee, who  was  member  of  relief  department,  where  stipulation  that 
acceptance  of  benefits  constituted  release  from  all  claim  for  dam- 
ages was  incorporated  in  application  for  membership;  Mondou  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  51,  52,  88  L.  R.  A.  (N  8.)  44,  56  L.  Ed. 
346,  847.  32  Sup.  Ct.  169, 1  N.  C.  C.  A.  885,  upholding  Federal  Employ- 
era'  Liability  Act  of  1908,  as  amended  in  1910;  Chicago  etc.  R.  R.  Co. 
V.  McGuire,  219  U.  S.  568,  55  L.  Ed.  339,  31  Sup.  Ct.  259,  upholding 
Iowa  statute  of  1898,  providing  that  neither  contracts  limiting  liability 
of  railroad  entered  into  prior  to  injury  nor  acceptance  of  benefits  after 
injury  shall  constitute  bar  to  cause  of  action  for  injuries;  German 
AUiance  Ins  Co.  v.  Barnes,  189  Fed.  777,  upholding  Kansas  Laws  of 
1909,  c.  152,  regulating  fire  insurance  rates;  Sonsmith  v.  Pere  Mar- 
quette R.  Co.,  173  Mich.  78,  138  N.  W.  356,  upholding  Public  Acts  of 
1909,  No.  104,  withdrawing  from  carrier  defenses  of  fellow-servant, 
assumed  risk,  and  contributory  negligence;  Rodell  v.  Relief  Depart- 
ment, 118  Minn.  453,  137  N.  W.  175,  holding  release  void  under  Federal 
Employers'  Liability  Act  of  1908,  §  5,  and  allowing  recovery  for  death 
of  railroad  employee;  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174 
Mo.  App.  199,  156  S.  W.  835,  upholding  limitation  of  liability  to  ten 
times  freight  charge  in  filed  tariff  schedules  for  interstate  shipment, 
although  carrier  knew  actual  value  was  greatly  in  excess  of  that 
amount;  Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev.  603^  135  Pac. 
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615,  under  Laws  of  1912,  §  5652,  providing  that  no  indemnity  contract 
nor  ac(C])tance  of  benefits  shall  be  defense  to  action  for  injuries,  or 
death,  release  from  injuries  amounting  to  twelve  hundred  dollars  in 
consideration  of  thirty-six  dollars  did  not  prevent  recovery  of  dam- 
ages; Sexton  V.  Newark  District  Telegraph  Co.,  84  N.  J.  L.  93,  86  Atl. 
454,  3  N.  C.  C.  A.  577,  upholding  Employers'  Liability  Act  of  1911, 
abolishing  defenses  of  fellow-servant  and  assumed  risk;  dissenting; 
opinion  in  Coppage  v.  Kansas,  236  U.  S.  29,  L.  R.  A.  1915G,  960,  59 
L.  Ed.  452,  35  Sup.  Ct.  240,  majority  holding  void  Kansas  statute  of 
1909,  making  it  misdemeanor  for  employer  to  require  employee  to 
agree  not  to  become  or  remain  member  of  labor  union  during  term  of 
employment. 

United  States  Is  government  of  limited  and  delegated  powers,  but  in 
respect  of  powers  expressly  delegated,  saeh  as  power  to  regulate  commerce, 
power  is  absolute  except  as  limited  by  Constitntion  itself. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  480,  S4 
L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  302.  31  Sup.  Ct.  265^  holding  act  of  1906, 
prohibiting  discrimination  in  intei*state  rates,  renders  invalid  prior  con- 
tract for  issuance  of  annual  intei'state  passes  as  compensation  for  in- 
juries received;  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  280, 
holding  Act  of  1899,  §  18,  autliorizing  Secretary  of  War  to  require 
removal  or  alteration  of  structures  interfering  with  navigation,  is 
valid,  as  applied  to  bridge  constructed  across  Ohio  River  under  acts  of 
1862  and  1866,  which  did  not  reserve  right  to  amend  them,  and  altera- 
tion of  bridge  may  be  required  without  compensation ;  Southern  Ry.  Co. 
V.  Railroad  Commission,  179  Ind.  31,  100  N.  £.  340,  upholding  act  of 
1907,  requiiing  railroad  locomotives  and  cars  to  be  equipped  with  grab- 
irons  or  handholds  in  sides  or  ends  tlierof ;  Sonsmith  v.  Pere  Marquette 
R.  Co.,  173  Midi.  77,  138  N.  W.  356,  upholding  Public  Acts  1909,  No. 
104,  withdrawing  from  carrier  defenses  of  fellow-servant,  assumed 
risk,  and  contributor>'  negligence. 

Carmack  Amendment  of  1906  to  section  20  of  Interstate  Commerce  Act, 
making  initial  carrier  liable  for  loss  of  or  damage. to  interstate  shipment 
on  its  line  or  that  of  connecting  carrier,  and  prohibiting  contracts  exempt- 
ing it  from  such  liability,  is  valid. 

Approved  in  Galveston  otc.  Ry.  Co.  v.  Wallace,  223  U.  S.  491,  56 
L.  Ed.  523,  32  Sup.  Ct.  205,  Louisville  etc.  R.  R.  Co.  v.  Scott,  219  U.  S. 
209,  55  L.  Ed.  184,  31  Sup.  Ct.  171,  In  re  First  State  Bank  of  Corwith, 
166  Mich.  237,  131  N.  W.  708,  Gibson  v.  Atlantic  Coast  Line  R.  Co.,  88 
S.  C.  365,  70  S.  E.  1032,  and  Norfolk  etc.  Ry.  Co.  v.  Dixie  Tobacco  Co., 
Ill  Va.  815,  69  S.  E.  1107,  all  following  rule;  Georgia  etc.  Ry.  Co.  v. 
Blish  Milling  Co.,  241  U.  S.  196,  60  L.  Ed.  952,  36  Sup.  Ct.  541,  holding 
under  Carmack  Amendment,  bill  of  lading  issued  by  initial  carrier  ccm- 
trols  interstate  shipment,  and  stipulation  for  notice  of  claim  within 
specitied  time  is  binding,  but  telegram  from  shipper  to  terminal  carrier 
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is  sufficient  notice;  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Ex- 
change, 240  U.  S.  37,  60  L.  Ed.  514,  36  Sup.  Ct.  231,  holding  under  Car- 
niack  Amendment  of  1906,  initial  carrier  is  liable  for  delay  occurring 
in  interstate  shipment  on  line  of  connecting  carrier:  Atlantic  Coast 
Line  R.  R.  Co.  v.  Glenn,  239  U.  S.  392,  393,  60  L.  Ed'.  347,  36  Sup.  Ct. 
155,  upholding  statute  of  South  Carolina  making  delivery  carrier  i^- 
sponsible  for  damage  to  goods  on  through  bills  of  lading  in  intrastate 
shipments ;  United  States  v.  Ohio  Oil  Co.,  234  U.  S.  560,  58  L.  Ed.  1470, 
.34  Sap.  Ct.  956,  upholding  provision  in  Hepburn  Act  declaring  pei*sons 
or  eorporations  engaged  in  interstate  transportation  of  oil  to  be  com- 
mon carriers  and  subject  to  provisions  of  Act  to  Regulate  Commerce; 
Norfolk  etc.  Ry.  Co.  v.  Dixie  Tobacco  Co.,  228  U.  S.  595,  57  L.  Ed.  981, 
33  Sup.  Ct.  609,  holding  under  Carmack  Amendment,  stipulations  in 
bill  of  lading  for  interstate  shipment  that  carrier  is  not  liable  for  dam- 
ages not  occuning  on  its  poi'tion  of  route  is  void,  and  initial  carrier  is 
liable;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  648.  57  L.  Ed. 
687,  33  Sup.  Ct.  391,  holding  contract  between  shipper  and  connecting 
carrier  limiting  liability  for  interatate  shipment  is  valid  and  inures  to 
benefit  of  connecting  carrier;  Adams  Express  Co.  v.  Croningrcr,  226 
U.  S.  504,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  319,  33  Sup.  Ct.  148,  hold- 
ing under  Carmack  Amendment  of  1906,  interstate  carrier  may  limit 
its  liability  by  fair,  open  and  reasonable  agreement;  Alabama  etc.  Ry. 
Co.  v.  American  Cotton  Oil  Co.,  229  Fed.  17,  21,  143  C.  C.  A.  313,  hold- 
ing action  for  nondelivery  of  interstate  shipment  is  one  arising  under 
United  States  law,  and  is  removable  to  Federal  court,  as  State  court 
would  have  no  jurisdiction  but  for  Carmack  Amendment;  Stonn  Lake 
Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co.,  209  Fed.  900,  901,  holding 
action  against  initial  carrier  for  damages  to  interstate  shipment  through 
negligence  is  one  to  enforce  common-law  liability,  not  suit  arising 
under  Carmack  Amendment,  and  is  not  removable  under  Judicial  Code, 
§  24,  as  arising  under  Act  to  Regulate  Commerce ;  Hogan  Milling  Co.  v. 
Unicm  Pac.  R.  Co.,  91  Kan.  787,  788,  139  Pac.  399,  and  Louisville  etc. 
B.  Co.  V.  Breweor,  183  Ala.  178,  180,  62  South.  699,  700,  both  holding 
under  Carmack  Amendment  initial  caiTier  is  not  liable  for  loss  in  inter- 
state shipment  caused  by  connecting  carrier  as  warehouseman;  Robert- 
son V.  Southern  Ry.  Co.,  4  Ala.  A]>p.  387,  59  South.  232,  holding  carrier 
cannot  limit  liability  for  loss  of  interstate  shipment  to  that  occuning 
on  its  own  line;  Southern  Ry.  Co.  v.  Bennett,  17  Ga.  App.  167,  86  S.  E. 
420,  holding  proviso  of  Carmack  Amendment  to  act  of  1906  does  not 
preserve  rights  of  action  conferred  by  Civil  Code,  §  2752,  against  last 
of  several  connecting  carriers,  and  remedy  against  initial  carrier  is 
exclusive;  Michelson  v.  Judson  Freight  etc.  Co.,  268  111.  656,  109  N.  E. 
285,  holding  under  Carmack  Amendment  of  1906,  shipper's  recovery  for 
loss  on  interstate  shipment  is  limited  to  valuation  in  published  tariff 
schedules,  where  shipper  places  valuation  on  goods  to  secure  lower 
rates;  Fry  v.  Southern  Pac.  Co.,  247  111.  579,  93  N.  E.  910,  upholding 
XX— 12 
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jurisdiction  of  State  court  in  aotion  agaiiist  initial  carrier  for  damage 
to  interstate  shipment  under  Carmaek  Amendment  to  section  20  of  Act 
to  Regulate  Commerce;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  98, 
102  N.  E.  39,  holding  in  action  involving  through  shipment  and  through 
rates  under  contract  between  carriers,  carrier  cannot  raise  moot  ques- 
tion of  validity  of  Carmaek  Amendment  as  applied  to  shipments  under 
local  rates  of  each  carrier;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  501,  101 
N.  E.  730,  holding  Interstate  Commerce  Act  as  amended  in  1906  sn]>cr- 
sedes  State  legislation  as  to  interstate  commerce,  and  carrier  may  by 
contract  limit  its  liability;  Pittsburgh  etc.  Ry.  Co.  v.  Knox,  177  Ind. 
366,  98  N.  E.  300,  holding  under  Carmaek  Amendment,  initial  carrier  is 
liable  for  continuous  carriage  of  interstate  shipment,  and  contract  to 
contrary  is  void;  Pittsburg  etc.  Ry.  Co.  v.  Mitchell,  175  Ind.  211,  93 
N.  E.  996,  holding  initial  carrier  liable,  under  contiract  for  through 
interstate  shipment,  for  Ibss  occurring  on  line  of  connecting  carrier;  New 
York  etc.  R.  Co.  v.  Peninsula  Produce  Exchange,  122  Md.  222j  89  Atl. 
434,  holding  under  Carmaek  Amendment  of  1906,  shipper  may  recover, 
in  action  against  initial  carrier,  for  decrease  in  value  of  interstate  ship- 
ment due  to  delay  in  transportation  and  delivery;  Baltimore  etc.  Ry. 
Co.  V.  William  Sperber  &  Co.,  117  Md.  602,  84  Atl.  73,  holding  Carmaek 
Amendment  making  initial  carrier  liable  fo^r  loss  on  its  own  line  or  that 
of  connecting  carrier  does  not  deprive  shipper  of  right  of  action  against 
<x>nnecting  carrier;  Saxon  Mills  v.  New  York  etc.  R.  Co.,  214  Mass.  395, 
101  N.  E.  1079,  holding  connecting  carrier  whose  line  formed  part  of 
through  dispatch  route  over  which  goods  were  billed  did  not  come  into 
possession  of  goods  by  reason  of  diversion  of  same  by  prior  connecting 
carrier,  is  not  liable  for  loss  of  goods;  Perkett  v.  Manistee  etc  R.  Co., 
175  Mich.  259,  141  N.  W.  610,  upholding  jurisdiction  of  State  court  in 
action  against  initial  carrier  for  failure  to  deliver  interstate  shipment; 
Keithley  v.  Lusk,  190  Mo.  App.  468, 177  S.  W.  759,  allowing  recovery  in 
action  against  initial  carrier  for  injury  to  interstate  ohipment  from 
connecting  carrier's  n^ligence,  although  no  through  bill  of  lading  was 
issued  as  required  by  Carmaek  Amendment,  where  through  shipment 
was  undertaken;  Collins  v.  Denver  etc.  Ry.  Co.,  181  Mo.  App.  217,  167 
S.  W.  1180,  holding  proof  of  delivery  of  interstate  shipment  in  good 
condition  and  of  receipt  of  same  in  bad  condition  makes  prima  facie 
case  of  carrier's  liability;  Brinson  &  Kramer  v.  Norfolk  etc.  Ry.  Co., 
169  N.  C.  427,  428,  86  S.  E.  372,  373,  holding  in  action  against  initial 
carrier  by  rail  for  loss  of  interstate  shipment  of  goods  at  sea  by  con- 
necting carrier,  initial  carrier  may  avail  itself  of  defenses  open  to 
carrier  causing  loss;  St.  Louis  etc.  R.  Co.  v.  Zickafoose,  39  Okl.  306, 
135  Pac.  408,  6  N.  C.  C.  723,  holding  Carmaek  Amendment,  section  20 
of  Act  of  1906,  does  not  impose  liability  of  insurer  upon  initial  carrier, 
and  inhibition  of  proviso  to  section  20  has  reference  to  attempts  to 
relieve  initial  canier  for  loss  caused  by  it  or  connecting  carrier; 
St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  596,  130  Pac.  1093,  holding  pro- 
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vision  of  State  Constitution,  art.  XXIII,  §  9,  avoiding  contracts  stipu- 
lating for  notice  other  than  that  provided  by  law,  is  void  as  to  inter- 
state shipments,  as  in  conflict  with  .act  of  Congress  of  1906  amending 
Interstate  Commerce  Act  of  1887;  Norfolk  etc.  Ry.  Co.  v.  Steele  ft  Son, 
117  Va,  800,  86  S.  E.  127,  upholding  provision  in  uniform  liveetock  con- 
tract limiting  liability  as  to  interstate  shipment,  and  allowing  shipper  to 
recover  although  stock  was  sold  in  market  for  more  than  agreed  valu- 
ation ;  Old  Dominion  S.  S.  Co.  v.  C.  F.  Flanary  &  Co.,  Ill  Va.  819,  69 
S.  E.  1108,  holding  void,  under  Carmack  Amendment,  stipulation  in  con- 
tract limiting  liability  of  initial  carrier  to  loss  occuning  on  its  own  line. 

TTnder  Carmack  Amendment  of  1906,  initial  carrier  is  UaUa  not  only 
for  its  own  neigligeiice,  but  for  tbat  of  amy  agency  wliich  it  may  nse^  with 
Tight  to  reimbursemeint  for  loss  not  due  to  its  own  negligence. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  92,  60  L.  Ed. 
908,  36  Sup.  Ct.  493,  holding  under  Carmack  Amendment,  notice  to 
station  agent  of  connecting  carrier  at  final  destination  satisfies  require- 
ment of  stipulation  in  bill  of  lading  for  interstate  shipment,  issued 
by  initial  carrier,  that  notice  of  claim  must  be  given  in  writing  to  offi- 
eer  or  agent  ''of  said  company";  St.  Louis  Southwestern  Ry.  Co.  v.' 
Alexander,  227  U.  S.  223,  227,  Ann.  Oaa.  1915B,  77,  57  L.  Ed.  487,  489, 
33  Sup.  Ct.  245,  holding  under  Carmack  Amendment,  railroad  having 
office  in  foreign  district  and  agents  to  attend  to  claims  presented  for 
settlement  is  carrying  on  business  in  such  district  and  is  amenable  to 
serviee  of  process;  Galveston  etc.  Ry.  Co.  v.  Wallace.  223  U.  S.  491, 
56  If.  Ed.  523,  32  Sup.  Ct.  205,  holding  under  Carmack  Amendment 
carrier  accepting  goods  for  shipment  to  point  in  another  State  by  an- 
other carrier,  is  conclusively  presumed  to  have  made  through  contract, 
and  upon  loss  of  goods  presumption  arises  that  loss  is  through  negli- 
i^enee  of  carrier  or  its  agents;  Hudson  v.  Chicago  etc.  Ry.  Co.,  226 
Fed.  41,  holding  under  Carmack  Amendment  intermediate  carrier  can- 
not be  sued  for  delay  in  interstate  shipment  where  delay  was  not  caused 
on  its  line ;  Adams  v.  Chicago  Great  Western  R.  Co.,  210  Fed.  364,  hold- 
ing eause  of  action  against  connecting  carriers  for  loss  of  interstate 
shipment  is  not  one  arising  under  Act  to  Regulate  Commerce  so  as  to 
confer  Federal  jurisdiction  because  Carmack  Amendment,  §  7,  author- 
ized recovery  against  initial  carrier;  Storm  Lake  Tub  etc.  Factory  v. 
Minneapolis  etc.  R.  Co.,  209  Fed.  901,  903,  904,  holding  action  against 
initial  carrier  for  damages  to  interstate  shipment  through  negligence 
is  one  to  enforce  common-law  liability,  not  suit  arising  under  Carmack 
Amendment,  and  is  not  removable  under  Judicial  Code,  §  24,  as  arising 
under  Act  tp  R^;ulate  Commerce;  Atlantic  Coast  Line  R.  Co.  v.  Ward, 
4  Ala.  App.  376,  58  South.  678,  holding  initial  carrier  cannot  limit  its 
liability  for  interstate  shipment  to  loss  occurring  on  its  own  line,  but 
stipulation  requiring  shipper  to  present  claim  within  four  months  is 
reasonable;  Arizona  Eastern  R.  R.  Co.  v.  Stewart,  17  Ariz.  232,  149 
Pac.  755,  holding  initial  carrier  is  not  necessary  party  to  action  by 
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terminal  carrier  for  freight  chaises  on  interstate  sliipiueut  of  live- 
stock, including  advances  made  by  initial  carrier;  Ka.usas  City  etc.  Ry. 
Co.  V.  New  York  Cent.  etc.  R.  Co.,  110  Ark.  620, 163  S.  W.  174,  lioldini?  un- 
der Cannack  Amendment  permitting  recovery  by  initial  carrier  a^ain.>t 
carrier  on  whose  line  loss  occurred,  receipt  is  sufficient  evidence  to 
justify  recovery  of  amount  thereby  shown,  in  absence  of  fraud  or  gross 
negligence;  Nashville  etc.  Railway  v.  Truitt  Co.,  17  Ga.  App.  239,  86 
S.  E.  422,  holding  under  Carmack  Amendment  initial  carrier  in  inter- 
state shipment  cannot  limit  liability  for  loss  to  its  own  line;  Central 
of  Georgia  Ry.  Co.  v.  Patterson,  12  Ga.  App.  374,  68  South.  514,  hold- 
ing Act  to  R^ulate  Commerce,  §  20,  does  not  prevent  carrier  from 
exempting  itself  from  liability  for  loss  of  goods  by  fire  not  attributable 
to  carrier's  negligence;  Southern  Pac.  Co.  v.  Larabee,  89  Kan.  609,  132 
Pac.  205,  holding  connecting  carrier  may  maintain  action  against  con- 
signor for  total  freight  charges;  Burkenroad  Goldsmith  Co.  v.  Illinois 
etc.  R.  Co.,  138  La.  86,  70  South.  46,  holding  initial  carrier  liable  for 
damages  to  goods  from  water  and  for  failure  of  delivering  carrier  to 
dispose  of  goods  promptly  to  best  advantage;  Duvall  v.  Louisiana 
Western  R.  Co.,  136  La.  192,  65  South.  105,  holding  Carmack  Amendment 
does  not  deprive  delivering  carrier,  compelled  to  settle  for  loss,  to 
recover  against  preceding  carrier  on  whose  line  loss  occurred ;  Baltimore 
etc.  Ry.  Co.  v.  William  Sperber  &  Co.,  117  Md.  604,  84  Atl.  74,  allow- 
ing recovery  against  initial  carrier  for  damage  to  interstate  shipment 
in  action  against  initial  and  connecting  carriers;  Thomas  v.  Blair,  185 
Mich.  426,  151  N.  W.  1042,  holding  initial  carrier  liable  for  deliver}- 
of  interstate  shipment  by  terminal  carrier  upon  consignee's  order  with- 
out surrender  of  bill  of  lading;  Perkett  v.  Manistee  etc.  R.  Co.,  175 
Midi.  263,  141  N.  W.  611,  holding  provision  of  initial  carrier's  bill  of 
lading  for  interstate  shipment  void  in  so  far  as  it  attempted  to  restrict 
its  liability  for  default  of  connecting  carriers;  Ft.  Smith  etc.  R.  Co. 
V.  Awbrey  &  Semple,  39  Okl.  277,  134  Pac.  1120,  holding  State  court 
has  jurisdiction  of  action,  based  on  Carmack  Amendment,  against  initial 
carrier  for  delay  of  interstate  shipment  caused  by  connecting  carrier; 
Missouri  etc.  Ry.  Co.  v.- Peters,  37  Okl.  193,  131  Pac.  528,  holding  ter- 
minal carrier  not  liable  for  damages  to  goods  on  lines  of  initial  car- 
rier in  absence  of  joint  traffic  agreement,  where  goods  were  received 
by  tenninal  carrier  under  new  contract  limiting  liability  to  loss  on  its 
own  lines ;  Du  Pre  v.  Columbia  etc.  R.  Co.,  98  S.  C.  473,  79  S.  E.  311, 
and  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  84, 
79  S.  E.  707,  both  holding  Carmack  Amendment  does  not  limit  remedy 
of  shii)per  to  action  against  initial  carrier  for  injury  to  interstate  ship- 
ment, and  allowing  recovery  in  action  against  terminal  carrier;  House 
V.  Chicago  etc.  Ry.  Co.,  30  S.  D.  329,  Ajin.  Gas.  19150,  1045,  138  N.  W. 
811,  holding  initial  carrier  liable  for  loss  of  passenger's  baggage  on 
line  of  connecting  carrier;  Drake  v.  Nashville  etc.  R.  Co.,  125  Tenn. 
640,  148  S.  W.  218,  holding  initial  carrier  liable  under  Carmack  Amend- 
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ment  for  loss  from  diversion  of  interstate  shipment  by  second  carrier; 
L.  &  N.  Railroad  Co.  v.  Walker,  3  Teiin.  Civ.  513,  holding  initial  carrier 
in  interstate  shipment  liable  for  negligence  of  connecting  carrier,  not- 
withstanding provision  in  bill  of  lading  limiting  liability  for  negligence 
occurring  on  its  own  line;  Norfolk  etc.  R.  Co.  v.  Norfolk  Tmckers' 
Exchange,  118  Va.  667,  88  S.  E.  320,  allowing  recovery  under  Carmaek 
Amendment  by  person  beneficially  interested  in  interstate  shipment, 
though  not  in  possession  of  bill  of  lading;  Coovei-t  v.  Spokane  etc.  Ry.  Co.. 
80  Wash.  91,  141  Pnc.  326,  holding  initial  carrier  liable  under  Carmaek 
Amendment  for  connecting  carrier's  wrongful  delivery  of  goods  to 
consignee  who  was  not  holder  of  bill  of  lading. 

Distinguished  in  Ross  v.  Maine  Cent.  R.  Co.,  112  Me.  66,  90  Atl.  713, 
holding  electric  railway  loading  goods  on  heater  cars  for  shipment  over 
connecting  railway  and  issuing  bill  of  lading  over  its  own  line  only 
did  not  make  implied  agreement  to  heat  cars,  but  connecting  railroad 
issuing  receipt  for  full  through  heater  charges  impliedly  contracted  to 
heat  cars. 

Liability  of  initial  carrier  of  goods  under  Carmaek  Amendment. 
Note,  Ann.  Gas.  1915B,  81,  82,  83,  84,  86. 

Bffect  of  Oarmack  Amendment  Is  to  djeny  initial  carrier  in  interstate 
shipment  former  ilgltt  to  make  contract  limiting  liability  to  its  own  line. 

Approved  in  CarpenteSr  v.  United. States  Express  Co.,  120  Minn.  66, 
139  N.  W.  157,  upholding  contract  limiting  liability  for  interstate  ship- 
ment to  i^eed  value  in  consideration  of  lower  rate. 

Sole  that  initial  caxrier  uses  lines  of  connecting  carriers  as  its  own 
agencies  is  adapted  to  secure  rights  of  sMpiper  hjr  securing  unity  of  trans- 
I»ortation  with  uiity  of  responsihiUty. 

Approved  in  Hudson  v.  Chicago  etc.  Ry.  Co.,  226  Fed.  42,  holding 
under  Carmaek  Amendment,  intennediate  earner  cannot  be  sued  for 
delay  in  interstate  shipment,  where  delay  was  not  caused  on  its  line; 
Looney  v.  Oregon  etc.  R.  R.  Co.,  271  111.  643,  111  N.  E.  510,  holding 
under  Carmaek  Amendment  of  1906,  initial  carrier  only  is  liable  for 
loss  on  interstate  shipment,  and  denying  recovery  in  action  against 
connecting  carrier  which  had  issued  bill  of  lading;  dissenting  opinion 
in  Elliott  V.  Chicago  etc.  Ry.  Co.,  35  S.  D.  70,  150  N.  W.  782,  majority 
holding  Carmaek  Amendment  of  1906  to  section  20  of  Interstate  Com- 
merce Act  does  not  deprive  shipper  of  right  of  action  against  connecting 
carrier  for  injury  to  interstate  shipment  through  negligence.        , 

ProTlsioiis  of  section  9  of  Act  to  Begnlate  Oommerce  that  persons  in- 
jnred  by  carrier  snhject  to  the  provisions  of  said  act  may  complain  to  the 
conmdsslon  oar  see  in  the  Federal  court,  are  inapplicable  to  a  claim  for  dam- 
ages to  goods,  as  such  claim  is  not  within  section  8. 

Approved  in  Galveston  etc.  Ry.  Co.  v.  Wallace,  223  U,  S.  490,  56 
L.  BcL  522,  32  Sup.  Ct.  205,  holding  State  court  has  jurisdiction  of 
action  against  initial  carrier,  under  Carmaek  Amendment,  for  loss  of 
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goodB  by  connecting  carrier;  Tullar  v.  Illinois  Cent.  R.  Co.,  213  Fed. 
283,  denying  removal  under  Judicial  Code,  §  28,  of  causes  of  action 
joined  under  Iowa  Code  (1897),  §§  3545,  3559(5)  for  overcharge  in 
freight  and  for  damages  less  than  three  thousand  dollars  for  shrinkage 
in  extra  feed  for  animals  transported;  Olcovich  v.  Qrand  Trunk  Ry. 
Co.,  20  Cal.  App.  353,  129  Pac.  292,  upholding  jurisdiction  of  State 
court  in  action  under  Act  to  Regulate  Commerce,  §  20,  for  damages 
to  intei*state  shipment;  Gibson  v.  Atlantic  Coast  Line  R.  Co.,  88  S.  C. 
366,  70  S.  E.  1032,  upholding  jurisdiction  of  State  court  under  Car- 
mack  Amendment  in  action  against  initial  carrier  for  negligence  of 
connecting  carrier,  notwithstanding  sections  8  and  9  of  original  Act 
to  Regulate  Conmieree. 

MeUiods  in  vogue  by  interstate  carrierSp  as  court  may  judicially  know, 
eminrace  not  only  voluntary  arrangement  of  tlirongli  routes  and  rates,  but 
c(^lection  of  single  charge  by  carrier  at  one  end  or  other  of  route. 

Approved  in  Southern  Pac.  Co.  v.  Larabee,  89  Kan.  610,  132  Pac.  206, 
holding  in  action  by  connecting  carrier  for  freight  charges,  judicial 
notice  will  be  taken  of  fact  that  in  case  of  shipment  involving  services 
of  connecting  carriers,  freight  charges  not  prepaid  are  collected  in  lump 
sum  by  final  carrier  prior  to  delivery. 

Proviso  to  Oarmack  Amendment  of  1906  reserves  to  holder  of  bill  of 
lading  lights  and  remedies  which  he  had  under  existing  law. 

Approved  in  Tradewell  v.  Chicago  etc.  Ry.  Co.,  150  Wis.  266,  136 
N.  W.  796,  holding  Carmack  Amendment  does  not  prevent  recoveiy 
from  last  carrier. 

Provision  of  Act  to  Begulate  Commerce,  section  8,  does  not  authorize 
taxing  of  attorney's  fee  in  action  to  recover  damage  for  loss  to  goods,  which 
does  not  result  ftom  violation  of  act. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  433, 
Ann.  Gas.  1916B,  691,  59  L.  Ed.  659.  35  Sup.  Ct.  328,  upholding  provision 
of  Act  to  Regulate  Commerce,  §§8  and  16,  allowing  attorney's  fee 
to  shipper  in  action  to  enforce  claims  for  damages,  but  eliminating 
allowance  of  attorney's  fees  for  services  before  commission* 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  421, 
L.  R.  A.  1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  upholding  Texas 
statute  of  1909  allowing  reasonable  attorney's  fee  as  part  of  costs  in 
suits  on  contested  claims  less  than  specified  amount,  as  applied  to  claim 
on  interstate  shipment;  Louisville  etc.  R.  Co.  v.  Dickerson,  191  Fed. 
712,  112  C.  C.  A.  295,  upholding  allowance  of  attorney's  fee  under  Act 
to  Regulate  Commerce,  §  16. 

Miscellaneous.  Cited  in  Elder,  Dempster  &  Co.  v.  St.  Louis  S.  W. 
Ry.  Co.,  105  Tex.  639,  154  S.  W.  981,  holding  bill  of  lading  executed 
by  carrier  is  "contract  in  writing'*  within, provision  of  Rev.  Civ.  Stats. 
1911,  art.  5688,  limiting  action  to  four  years. 
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219  17.  &  209,  55  !•.  Ed.  188,  81  Bap.  Ot.  171,  LOUISVILLB  k  NASHVILLE 
B.  B.  OO.  ▼.  SCOTT. 

Camutck  Amendment  of  1906  to  Interstata  Commerce  Act,  section  20, 
making  initial  carrier  liable  for  loss  of  or  damage  to  interstate  sbipment  on 
Its  line  or  tbat  of  connecting  carrier,  and  prohibiting  contracts  exempting 
it  from  sodi  UabiUty,  is  valid. 

Approved  in  Hogan  Milling  Co.*  v.  Union  Pac.  R.  Co.,  91  Kan.  786. 
139  Pac.  398,  holding  under  Carmack  Amendment  initial  carrier  is  not 
liable  for  loss  in  interstate  shipment  caused  by  connecting  carrier  as 
warehouseman. 

XTnder  Carmack  Amendment  of  1906,  initial  carrier  is  JiaUe  not  ooij  for 
Its  own  negUgence^  but  for  tliat  of  any  agency  wbldi  it  may  me,  with  right 
to  reimbursement  for  loss  not  due  to  its  own  negligence. 

Approved  in  Nashville  etc.  Railway  v.  Truitt  Co.,  17  Ga.  App.  239, 
86  S.  E.  422,  holding  under  Carmack  Amendment,  initial  carrier  in 
interstate  shipment  cannot  limit  liability  for  loss  to  its  own  line. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Caa.  1915B,  82,  84,  89. 

Liability  of  connecting  carrier  for  loss  beyond  own  line.    Note,  31 
L.  B.  A.  (N.  8.)  28,  29,  52. 

Miscellaneous.  Cited  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx., 
161  Ky.  658,  171  S.  W.  186,  upholding  jurisdiction  of  State  court  in 
action  under  Federal  Employers'  Liability  Act. 

219  U.  &  210-218,  55  L.  Ed.  184,  31  Sup.  Ct.  143,  MATTES  OF  QBEOOBY. 

Habeas  corpus  proceeding  cannot  be  made  to  perform  function  of  writ 
of  error;  in  such  proceeding  court  examines  only  power  and  authority  of 
court  to  act,  not  correctness  of  its  conclusions. 

Approved  in  Henry  v.  Henkel,  236  U.  S.  229,  59  L.  Ed.  206,  35 
8np.  Ct.  54,  person  held  in  custody  for  removal  to  another  jurisdiction 
for  trial  cannot,  in  habeas  corpus  proceeding,  attack  validity  of  act 
of  Congress  imposing  penalty  upon  witnesses  failing  to  furnish  infor- 
mation needed  as  basis  of  legislation;  Glasgow  v.  Moyer,  225  U.  S.  429, 
56  L.  Ed.  1150,  32  Sup.  Ct.  753,  denying  habeas  corpus  to  review  judg- 
ment of  conviction  in  Federal  Circuit  Court,  although  petitioner  alleges 
unconstitutionality  of  act  upon  which  conviction  is  based ;  United  Siates 
Fong  On  v.  McCarthy,  228  Fed.  399,  denying  habeas  corpus  to  review 
order  of  deportation  of  Chinese  person,  where  there  is  opportunity  to 
.  review  whole  case  by  appeal;  Sibray  v.  United  States,  227  Fed.  6, 
141  C.  C.  A.  557,  denying  habeas  corpus  to  review  order  of  immigration 
officials  for  deportation  of  aliens  under  Immigration  Act  of  1907; 
Howard  v.  Moyer,  206  Fed.  558,  where  accused  was  charged  in  different 
counts  with  breaking  and  entering  different  postoffices  in  violation  of 
Rev.  Stats.,  §  5478,  and  on  conviction  of  both  offenses  single  senterfce 
was  imposed,  sentence,  though  erroneous,  is  not  void  so  as  to  entitle 
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accused  to  discharge  on  habeas  corpus;  Moyer  v.  Anderson,  203  Fed. 
883,  122  C.  C.  A.  175,  denying  release  on  habeas  corpus  of  person  con- 
victed of  breaking  into  postoffice,  where  error  in  imposing  sentence, 
if  any,  was  reviewable  on  writ  of  error;  People  v.  Zimmer,  252  HI.  22, 
96  N.  E.  534,  denying  jurisdiction  of  circuit  judge  to  release  on  habeas 
corpus  officer  adjudged  guilty  of  cpntempt  by  another  circuit  judge 
holding  branch  of  criminal  court. 

Judgment  of  police  court  haviiig  juriadlction  to  punlab  violation  of 
Bevlsed  Statutea,  section  1177,  proMbiting  gift  enterprises  In  DMiict  of 
Columbia,  la  not  reviewable  on  babeaa  corpus. 

Approved  in  State  ex  rel.  Kelly  v.  Wolfer,  119  Minn.  371,  Ann.  Caa. 
1914A,  1248,  42  L.  R.  A.  (N.  8.)  978,  138  N.  W.  317,  holding  under 
R.  L.  1905,  §  5454,  authorizing  sentence  to  reformatory  of  persons 
not  less  than  sixteen  nor  more  than  thirty  years  of  age,  fact  that  judg- 
ment sentencing  person  to  reformatory  fails  to  state  his  age  does  not 
render  it  subject  to  attack  on  habeas  corpus. 

Revised  Statutes,  section  1177,  making  it  crime  to  engage  in  gift  enter, 
pxiaes  in  District  of  Columbia,  is  witbin  power  of  Congreea,  and  is  net  ren- 
dered void  by  definition  in  act  of  1871,  repealed  by  act  of  1873,  proviBiona 
of  wUcb  were  later  incorporated  in  Revised  Statutes,  sections  1176^  1177. 

Distinguished  in  In  re  Opinion  of  the  Justices,  208  Mass.  609,  94 
N.  E.  849,  holding  statute  prohibiting  gift  enterprises  is  violation  of 
Declaration  of  Rights,  art.  I,  and  Fourteenth  Amendment  to  Federal 
Constitution. 

Constitutionality    of    statutes    prohibiting    ''Trading    Stamps." 
Note,  Ann.  Gas.  1915A,  379. 

Forbidding  use  of  trading-stamps.    Note,  30  L.  R.  A.  (N.  8.)  958. 

219  U.  S.  219-260,  56  Ii.  Ed.  191,  31  Sap.  Ct  146,  BAILET  v.  ALABAMA. 

Statute  in  terms  punishing  fraud,  viiich  by  its  natural  and  inevitable 
Effect,  exposes  to  conviction  for  crime  those  failing  or  ref ualng  to  perform 
contracts  for  personal  services  in  liquidation  of  debt^  and  thus  secures  per- 
formance of  services  by  compulsion,  is  in  conHiet  with  thirteenth  amend- 
ment. 

Approved  in  Lewis  v.  Nelson,  62  Fla.  73,  56  South.  437,  releasini; 
on  habeas  corpus  person  accused  of  violating  Qen.  Stats.  1906,  §  3320^ 
where  warrant  does  not  charge  offense,  without  determining  validity  of 
statute ;  Taylor  v.  Drainage  Dist.  No.  56,  167  Iowa,  50,  L.  B.  A.  1916B, 
1193,  148  N.  W.  1042,  upholding  statute  providing  for  condemnation  of 
land  which  declares  that  omission  to  file  claim  for  damages  by  time 
fixed  is  waiver  thereof;  State  v.  Armstead,  103  Miss.  797,  Aul  Oaa. 
1915B,  495,  60  South.  780,  holding  section  1147,  Mississippi  Code  of 
1906,  punishing  laborer  leaving  employer  before  exjnration  of  his  eon- 
tract. 
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Explained  in  Latson  v.  Wells,  136  Ga.  684,  71  S.  E.  1054,  denying 
release  on  habeas  corpus  of  person  convicted  of  violation  of  Pen.  Code 
1910,  §  716,  for  failure  to  perform  services  after  receiving  advances, 
although  rule  of  evidence  embodied  in  act,  not  used  against  him,  may  be 
void. 

Distinguished  in  State  v.  Mobile  etc.  R.  Co.,  190  Ala.  410,  67  Sout^i. 
286,  upholding  act  of  1911  authorizing  introduction  in  evidence  of 
documents  executed  prior  to  1879  by  Governor  or  his  secretary  pur- 
porting to  convey  State  elands,  but  ineffective  as  conveyance,  and 
giving  prima  facie  effect  to  such  documents;  Ex  parte  Woodward,  181 
Ala.  99,  102,  104,  105,  108,  61  South.  295,  296,  297,  298,  upholding 
Act  of  1909,  §  4,  providing  that  keeping  of  liquors,  prohibited  to  be 
manufactured  or  sold,  in  building  not  used  exclusively  for  dwelling, 
shall  be  prima  facie  evidence  that  they  are  kept  for  sale  contrary  to 
law;  Butler  v.  Perry,  67  Fla.  413,  66  South.  153,  upholding  Laws  1913, 
c.  6537,  §§  10-12,  requiring  every  able-bodied  male  person  within  speci- 
fied ages  to  work  on  roads  or  to  make  payment  in  lieu  thereof,  and  de- 
claring failure  to  comply  with  act  misdemeanor;  W.  W.  Stovall  Co.  v. 
W.  E.  Shepherd  Co.,  10  Ga.  App.  503,  73  S.  E.  763,  upholding  act  of 
1903  (Civil  Code  1910,  §  3226  et  seq.),  regulating  sale  of  goods,  wares 
and  merchandise  in  bulk. 

J^gialAtnXB  may  enact  statute  providing  that  proof  of  one  fact  sbaU  be 
prima  fade  evidence  of  main  fact  in  issue,  where  inference  is  not  purely 
arbitrary  and  tbere  is  rational  relation  between  two  facta;  such  statute  doee 
not  deny  due  process  of  law  if  accused  is  not  deprived  of  opportunity  to 
snbmlt  all  facts  bearing  upon  issoe. 

Approved  in  Luria  v.  United  States,  231  U.  S.  26,  58  L.  Ed.  107,  34 
Sup.  Ct.  10,  upholding  provision  of  act  of  1906  declaring  that  taking 
up  permanent  residence  in  foreign  country  by  alien  within  five  years 
of  issuance  of  certificate  of  citizenship  is  prima  facie  evidence  of  lack 
of  intention  to  become  permanent  citizen  of  United  States  at  time  of 
taking  of  certificate;  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S. 
82,  Ann.  Gas.  19120,  160,  56  L.  Ed.  379.  31  Sup.  Ct.  337,  holding  New 
York  Mineral  Springs  Act  is  not  rendered  void  by  ruling  of  Court  of 
Appeals,  read  into  statute,  that  proof  of  certain  designated  facts 
amounts  to  prima  facie  proof  establishing  reasonable  but  rebuttable 
presumption  that  other  acts  of  defendants  are  within  i)rohibition  of 
statute ;  Smith  v.  State,  141  Ga.  487,  Ann.  Gas.  1915G,  999,  81  S.  E.  222, 
upholding  Act  of  1910,  §  1,  declaring  it  misdemeanor  to  obtain  board 
and  lodging  with  intent  to  defraud  and  section  2,  prescribing  rule  of 
evidence;  Brock  v.  Metropolitan  Life  Ins.  Co.,  156  N.  C.  117,  72  S.  E. 
215,  holding  in  action  on  life  policy,  evidence  is  sufficient  to  rebut 
prima  facie  case  of  misrepresentation  made  in  application;  State  v. 
Griffin,  154  N.  C.  614,  616,  70  S.  E.  293,  294,  holding  void  Laws  1905, 
c.  411,  declaring  evidence  of  promise  to  work  for  another,  obtaining 
advance  thereon,  and  failure  to  comply  with  promise,  presumptive  evi- 
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dence  of  intent  to  defraud  within  statute  punishing  person  obtaining 
money  with  intent  to  defraud. 

Validity  of  statules  making  certain  facts  prima  facie  evidence. 

Note,  Ann.  Gas.  1912A,  466. 
Power  to  enact  prima  facie  rule  of  evidence  for  criminal  cases. 
Note,  L.  R.  A.  19150,  717,  718,  723.  726,  727. 

While  thirteenth  auMndment's  Immediate  concern  was  African  davery, 
it  was  charter  of  unlTersal  eMl  freedom  for  all  persons,  of  whatever  race, 
color  or  estate,  under  the  flag. 

Approved  in  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed.  674,  36  Sup.  Ct. 
259,  upholding  Florida  statute  requiring  every  able-hodied  man  between 
specified  ages  to  work  during  each  year  on  roads  and  bridges  for  six 
days  of  ten  hours^  or  to  hire  substitute,  or  pay  cash  in  lieu  thereof, 
and  imposing  penalties  for  its  violation. 

While  thlrteentli  amendment  was  self -executing,  ao  far  as  Its  terms 
applied  to  ezlstiiig  conditions,  Oongrees  was  anthorlsed  to  secure  its  comr 
plete  enforcement  hj  appropriate  legislation,  and  act  of  1867  (Bevisod  Stat- 
utes, sections  1990,  5526),  was  valid  exercise  of  this  authority. 

Approved  in  United  States  v.  Reynolds,  235  U.  S.  143,  144,  59  L.  Ed. 
166,  35  Sup.  Ct.  86,  holding  contract  under  Alabama  Code,  §  6846, 
of  person  convicted  of  crime  and  released  upon  payment  of  fine  by 
surety  by  which  such  person  agrees  to  work  for  surety  to  pay  fine, 
enforceable  by  separate  punishment,  is  void  as  establishing  peonage 
prohibited  by  thirteenth  amendment  and  Rev.  Stats.,  §§  1990,  5526. 

Peon  la. one  who  is  compelled  to  work  for  Ills  creditor  until  debt  Is  psid, 
and  fact  that  debtor  contracted  to  perform  labor  wbidi  is  sought  to  be  com- 
pelled does  not  withdraw  attempted  enforcement  ftom  ccmdemnation  of  act 
of  Congress  of  1867  prohibiting  peonage. 

Approved  in  United  States  v.  Reynolds,  235  U.  S.  146,  59  L.  Ed.  167, 
35  Sup.  Ct.  86,  holding  contract  under  Alabama  Code,  §  6846,  of  person 
convicted  of  crime  and  released  upon  payment  of  fine  by  surety,  by 
which  such  person  agrees  to  work  for  surety  to  pay  fine,  enforceable 
by  separate  punishment,  is  void  as  establishing  peonage,  prohibited  by 
Federal  Constitution  and  laws. 

Act  of  Congress  nullifying  State  laws  attempting  to  enforce  service  or 
labor  of  persons  as  peons  in  liquidation  of  debt  or  otherwise  embraces  all 
legislation  se^cing  to  compel  service  or  labo^  by  making  it  crimA  to  refuse 
or  fail  to  perform. 

Approved  in  United  States  v.  Reynolds,  235  U.  S.  149,  59  L.  Ed.  168, 
169,  35  Sup.  Ct.  86,  holding  contract  under  Alabama  Code,  §  6846,  to 
work  for  surety  to  pay  fine  paid  by  surety  to  secure  release  of  person 
convicted  of  crime,  which  contract  is  enforceable  by  separate  punish* 
ment,  is  void  as  establishing  peonage. 
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Withont  impvcting  to  State  actual  motlye  to  oppress,  natural  operation 
of  statute  is  to  be  considered;  and  act  of  Ckmgrees  deprives  of  efTect  all 
State  legislation  wUcli  directly  or  indirectly  establishes  compulsory  service  to 
secure  paym^it  of  debt. 

Approved  in  Truax  v.  Raich,  239  U.  ^S.  40,  60  L.  Ed.  135,  36  Sup.  Ct. 
10,  holding  void  Arizona  statute  of  1914,  requiring  employers  of  more 
than  five  workers  to  employ  not  less  than  80  per  cent  of  qualified 
electors  or  native-bom  citiaena  of  United  States  or  some  subdivision 
thereof. 

Alabama  Code,  section  4780,  as  amended  in  1907,  making  failure  to  per- 
form labor  under  contract  wltboiit  refunding  money  or  property  reeelYed 
prima  fade  •vldence  of  ettmb,  mOibh  section  defines  violatee  tbirteentb 
amendment. 

Distinguished  in  Collins  ▼.  Texas,  223  U.  S.  297,  56  L.  Ed.  445.  32 
Sup.  Ct.  286,  upholding  Texas  statute  of  1907  requiring  persons  prac- 
ticing osteopathy  to  obtain  license  from  board  of  medical  examiners; 
Wilson  V.  State,  138  Ga.  493,  75  S.  E.  621,  upholding  Act  of  1903,  §  1 
(Penal  Code  1910,  §  715),  declaring  it  misdemeanor  for  person  to  con- 
tract to  perform  services  and  to  obtain  money  from  hirer  with  intent 
to  defraud,  and  section  2  (Penal  Code,  §  716),  prescribing  rule  of  evi- 
dence. 

Constitutional  and  statutory  provisions  concerning  peonage.    Note, 
Ann.  Gas.  1915B,  498,  499. 

819  n.  a  250-270,  65  L.  Bd.  204,  81  Sop.  Ot  155,  UNITED  STATES  ▼. 
GHAMBEBUK. 

Action  of  debt  lies  by  United  States  to  recover  amount  of  stamp  tax 
payable  under  War  Berenue  Act  of  1898  upon  execution  of  conveyance, 
wliere  statute  creates  obligation  to  pay  and  does  not  provide  exclusive 
remedy. 

Approved  in  Billings  v.  United  States,  232  U.  S.  287,  58  L.  Ed.  607, 
34  Sup.  Ct.  421,  holding  government  may  recover  interest  on  unpaid 
excise  tax  upon  use  of  foreign  built  yachts  under  act  of  1909,  from 
September  1,  1909,  when  tax  became  due;  Clement  Nat.  Bank  v.  Ver- 
mont, 231  U.  S.  143,  58  L.  Ed.  159,  34  Sup.  Ct.  31,  upholding  Vermont 
Pub.  Stats.,  e.  37,*  imposing  semi-annual  tax  upon  interest-bearing  de* 
posits  in  national  banks,  where  tax  is  recoverable  by  suit  in  which 
depositor  may  resist  illegal  demand;  United  States  v.  Priest,  210  Fed. 
340,  holding  remedy  against  property  provided  by  War  Revenue  Act 
of  1898  for  failure  of  executor  to  pay  tax  is  exclusive,  and  action  of 
assumpsit  cannot  be  maintained  against  l^atee  after  payment  of  legacy 
to  him  by  executor  without  payment  of  tax. 

Distinguished  in  United  States  v.  Jourden,  193  Fed.  988, 113  C.  C.  A. 
606,  holding  United  States  cannot  maintain  civil  action  to  recover 
wholesale  fee  of  retailer  selling  at  wholesale  in  violation  of  law. 
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Statutory  remedy  for  collection  of  taxes  as  exclusive  of  other  reme- 
dies.   Note,  Aim.  Oas.  1915D,  742. 

Tax  may  or  may  not  be  **debt"  under  particular  statute,  according  to 
sense  in  whicb  word  is  used;  but  wlietta;er  government  may  recover  personal 
Judgment  for  tax  depends  upon  existence  of  duty  to  pay,  not  enforceable 
by  anotber  remedy  which  is  exclusive;  and  whether  action  of  debt  is  main- 
tainable depends  not  upon  question  who  is  plalntiif  or  manner  in  which 
obligation  was  incurred,  but  it  lies  whenewr  there  ia  dae  snm  either  cer- 
tain or  readily  reduced  to  certainty. 

Approved  in  United  States  v.  Minneapolis  Threshing  Mach.  Go^,  229 
Fed.  1020,  holding  action  of  debt  lies  to  recover  balance  of  tax  without 
formal  assessment  of  additional  tax,  where  corporation  incorrectly 
stated  its  net  income. 

Distinguished  in  United  States  v.  Fitts,  197  Fed.  1010,  holding  legacy 
tax  imposed  by  War  Revenue  Act  is  not  debt  and  United  States  cannot 
maintain  action  against  executor,  but  remedy  is  to  enforce  payment 
from  property  subject  to  tax;  dissenting  opinion  in  People  v.  Trust  Co. 
of  America,  208  N.  Y.  472,  102  N.  E.  581,  majority  holding  trustee  of 
moi*tgage  to  secure  bonds,  having  consented  to  additional  issue  of  bonds, 
is  liable  to  tax  under  Laws  1906,  c.  532,  §  301,  imposing  tax  on  mort- 
gages of  real  estate  recorded  prior  to  1906. 

Personal  action  to  recover  property  tax.    Note,  41  L.  R.  A.  (N.  S.) 
732. 

■ 

219  U.  8.  270-285,  55  L.  Ed.  213,  31  Sup.  Ot.  234,  HOUSE  v.  HATES. 

While  the  Oonatitution  of  the  United  States  and  laws  enacted  in  pursu- 
ance thereof,  together  with  treaties  made  under  authority  of  the  United 
States,  constitute  the  supreme  law  of  the  land,  State  of  the  Union  may  exer- 
cise all  such  governmental  authority  as  is  consistent  with  its  own  Constitu- 
tion, and  not  in  conflict  with  the  Federal  Constitution. 

Approved  in  Southern  Ry.  Co.  v.  Howard,  1  Tenn.  Civ.  611,  holding 
Federal  Employers'  Liability  Act  is  valid  and  supersedes  State  laws  on 
same  subject. 

Power  not  surrendered  by  State  to  general  government'  is  power  to  so 
regulate  relative  rights  and  duties  of  those  within  its  Jurisdiction  as  to 
guard  public  morals,  public  safety,  and  public  health. 

Approved  in  German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  778,  up- 
holding Kansas  Laws  of  1909,  c.  152,  regulating  fire  insurance  rates; 
Sabre  v.  Rutland  R.  Co.,  86  Vt.  364,  Ann.  Cas.  1915C,  1269,  85  Atl.  700, 
holding  State  railroad  commission  has  authority  under  act  of  1906  to 
investigate  conditions  and  order  construction  of  gate  at  dangerous 
crossing. 

Police  power  of  State  is  not  granted  by  ox  derived  from  Fedetid  Con- 
stitution, but  exists  independently  of  it,  by  reason  of  its  never  having  be«i 
surrendered  by  State  to  general  government. 
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Approved  in  Gennan  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  317,  56 
L.  EcL  235,  31  Sup.  Ct.  246,  upholding  proviaions  of  Alabama  Code  of 
1896,  §§  2619,  2620,  as  amended  by  Code  of  1907,  §§  4954,  4955,  impos- 
in<i^  on  insurance  companies,  who  are  connected  with  tariff  association, 
liability  to  be  recovered  by  insured  of  twenty-five  per  cent  in  excess  of 
amount  of  policy ;  Brodnax  v.  State  of  Missouri,  219  U.  S.  293,  65  L.  Ed. 
224,  31  Sup.  Ct.  238,  upholding  Missouri  statute  of  1907,  prohibiting 
keeping  of  places  for  dealing  in  stocks,  bonds  and  commodities  for 
future  delivery,  whether  on  margins  or  otherwise. 

Statute  of  Mincmil  of  1909,  regnlatixic  condnct  of  boards  of  trade  or 
ezchaiigee,  la  valid  ezerclae  of  police  power,  and  la  not  void  aa  deprivation 
of  property  without  compensation,  Interference  wttli  ftaedom  of  contract* 
or  denial  of  equal  protection  of  law. 

Approved  in  Chicago  v.  Sturges,  222  U.  S.  324,  Ann.  Oaa.  1913B»  349, 
56  L.  Ed.  221,  32  Sup.  Ct.  92,  upholding  Illinois  act  of  1887,  indemni- 
fying owners  of  property  for  damages  by  mobs  and  riots,  which  imposes 
absolute  liability  upon  city  or  county. 

Validity  of  legislation  for  prevention  of  fraud  in  weights  and  meas- 
ures.   Note,  Ann.  Oaa.  19120,  258.  - 

219  U.  a  286-296,  65  L.  Ed.  219,  31  Bnp.  Ct.  238,  BBODKAX  V.  MI8SOUBI. 

Liberty  of  contract  secured  by  provision  of  Federal  Oonatltatlon  for- 
bidding State  to  deprive  person  of  liberty  or  property  withont  dne  process  of 
law  does  not  confer  liberty  to  disregard  regulations  as  to  conduct  of  busi- 
ness wbich  State  lawfully  establishes  for  all  within  its  Jurisdiction. 

Approved  in  Selovcr,  Bates  &  Co.  v.  Walsh,  226  U.  S.  123, 57  L.  Ed.  151, 
33  Sup.  Ct.  69,  upholding  Minnesota  Laws  of  1897,  e.  223,  providing 
that  vendor  of  lands  cannot  cancel  contract  without  reasonable  written 
notice  to  vendee  to  comply  with  its  terms. 

Classificatlea  of  statute  embracing  every  class,  whether  corporation, 
association,  parfenership,  or  ladividQaJ,  keeping  place  for  sale  of  stocks^ 
bonds^  and  such  commodities  as  petroleum,  cotton,  sad  grain,  on  margin  for 
future  delivery,  is  not  arbitrary  and  unreasonable. 

Approved  in  Braeey  v.  Darst,  218  Fed.  502,  holding  West  Viiginia 
statute  of  1913  regulating  investment  companies  and  applying  to  cor- 
porations, individuals,  partnerships,  or  voluntary  associations,  is  void 
as  abridging  right  of  citizens  to  contract;  State  v.  Wurdeman,  254 
Mo.  576,  163  S.  W.  853,  holding  validity  of  act  of  1913,  creating  excise 
commission  in  counties  of  seventy-five  thousand  or  more  adjoining  city 
of  five  hundred  thousand  or  more,  may  be  determined  on  appeal  if 
petitioner  is  convicted  of  violating  it  and  is  not  involved  in  habeas  cor- 
pus proceeding. 

Missouri  statute  of  1907,  prohibiting  keeping  of  place  for  sale  of  stocks, 
bonds,  and  commodities  on  margin  or  otherwise  for  future  delivery  withont 
making  complete  record  of  sales  and  payment  of  stamp  tax,  is  not  rendered 
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void  u  interference  with  interstate  commerce  by  fftct  that  commoditiea  tn 
course  of  transportation  in  interstate  commerce  are  dealt  in  at  certain 
places. 

Approved  in  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed.  498, 
502,  majority  holding  West  Virginia  statute  of  1913  regulating  invest- 
ment companies  and  applying  to  corporations,  individuals,  partnerships, 
or  voluntary  associations,  void  as  abridging  right  of  citizens  to  con- 
tract. 

219  U.  8.  296-307,  56  L.  £d.  226,  81  Sup.  Ct.  280,  REAVES  ▼.  AIKSWOBTH. 

Oongress  in  act  to  provide  for  ezaminatloii  of  armj  ofllcers  and  to  regu- 
late promotions  has  intmsted  to  board  of  examination  decision  of  matters 
arising  before  it,  and  Supreme  Court  has  no  Jnrisdlctton  by  certiorari  to  ex- 
amine proceedings  of  board. 

Approved  in  Degge  v.  Hitchcock,  229  U.  S.  170,  57  L.  Ed.  1137,  33 
Sup.  Ct.  639,  denying  writ  of  certiorari  to  review  decision  of  postmaster- 
general  issuing  fraud  order  under  Rev.  Stats.,  §§  3929,  4041. 

219  U.  a  307-^0,  66  L.  Ed.  229,  31  Sup.  Ct.  246^  OEBMAN  AUJANCE 
IKS.  OO.  V.  HAI.E. 

Business  of  fire  insurance  is  of  extensiye  and  peculiar  character,  which 
concerns  large  number  of  people,  and  regnlatlons,  to  meet  evils  of  combina- 
tions or  associations,  are  within  police  power  of  State. 

Approved  in  Citizens'  Ins.  Co.  v.  Clay,  197  Fed.  437,  holding  foreign 
fire  insurance  company  cannot  enjoin  enforcement  of  Kentucky  State 
insurance  rate  law  of  1912,  creating  State  insurance  board  with  power 
to  establish  rates;  German  Alliance  Ins.  Co.  v.  Barnes,  189  Fed.  778, 
upholding  Kansas  Laws  of  1909,  c.  152,  r^ulating  fire  insurance  rates; 
State  V.  Fairmont  Creamery  Co.,  153  Iowa,  714,  42  L.  R.  A.  (N.  S.)  821, 
133  N.  W.  900,  upholding  Code  Supplemeiit,  §  5028b,  as  amended  by 
Act  of  33d  Assembly,  prohibiting  discrimination  between  different  sec- 
tions of  State  by  purchasers  of  specified  products;  Bell  v.  Louisville 
Board  of  Fire  Underwriters,  146  Ky.  849,  143  S.  W.  392,  holding  in- 
surance  commissioner  may,  under  statute  authorizing  examination  of 
condition  of  single  insurance  company,  make  investigation  of  condition 
of  association  of  insurance  companies  to  ascertain  whether  exorbitant 
rates  have  been  charged. 

Fire    insurance  as  business   affected  with  public  interest.    Note, 
L.  R.  A.  19150,  1190,  1191. 

219   U.   S.   320-338,    56   L.    Ed.   237,   81   Sup.  Ct.   241,   WM.   W.   BIEBOE 
V.  WATEBHOUSR 

Increasing  ad  damnum  in  replevin  to  amount  within  penalty  of  bond  by 

amendments  to  make  declarations  conform  to  evidence  as  to  value,  is  not 

Illegal  under  laws  and  practice  of  Hawaii,  and  does  not  discharge  sureties. 

Approved  in  Union  Trust  Co.  v.  Shoemaker,  258  111.  569,  101  N.  E. 

1052,  where  firm  of  three  partners  give  bond  in  replevin  suit,  estate 
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of  deceased  partner  is  liable;  McNeilly  v.  Driscoll,  208  Mass.  296,  94 
N.  E.  274,  where  bond  to  dissolve  attachment  has  been  g^yen  for  sum 
of  five  hundred  dollars  and  ad  damnum  of  writ  in  action  in  which 
attachment  was  made  is  only  three  hundred  dollars,  surety  on  bond 
is  not  released  from  liability  by  amendment  of  writ,  after  execution 
of  bond,  increasing  ad  damnum  to  five  hundred  dollars. 

Judgment    against    principal    as    evidence    against    surety.    Note, 
Ann.  Oaa.  1915D,  401,  407. 

Effect  upon  surety  of  judgment  against -principal.    Note,  40  L.  R.  A. 
(N.  S.)  744,  745. 

219  U.  &  3S9-946,  55  L.  Ed.  244,  31  Sap.  Ct.  256,  SEXTON  y.  DBETFU8. 

Since  our  bankruptcy  system  is  taken  ftom  England,  fundamental  prin- 
ciples upon  wBich  It  was  administered  were  adopted,  as  constmction  of  law 
goes  witli  words  when  it  is  copied  flrom  another  State,  and  therefore  inter- 
est on  nnsecnred  debt  stops  at  date  of  filing  of  petition. 

Approved  in  Johnson  v.  Norris,  190  Fed.  464,  111  C.  C.  A.'  291, 
holding  creditors  of  partnership,  having  proved  interest  bearing  claims, 
were  entitled  to  distribution  out  of  surplus  from  individual  estates  of 
partners  for  payment  of  interest  from  date  of  filing  of  petition  until 
debts  were  paid,  before  surplus  is  returned  to  bankrupts;  In  re  New 
York  City  By.  Co.,  188  Fed.  341,  where  executory  contract  of  corpora- 
tion is  terminated  by  receivers  on  its  insolvency,  claim  by  other  party 
for  loss  of  expected  future  profits  is  not  provable  against  insolvent 
estate.  « 

Interest  on  allowed  claims  in  bankruptcy.    Note,  L.  R.  A.  1915B, 
886. 

Under  Bankruptcy  Act,  section  671i»  secured  creditor  must  hSTe  security 
▼alned  at  date  of  flUng  of  petition,  and  upon  selling  security  after  filing  of 
petition  cannot  first  apply  proceeds  to  interest  accruing  after  date  of  fiUng 
of  petition. 

Approved  in  In  re  American  Fibre  Reed  Co.,  206  Fed.  314,  holding 
transaction  is  not  sale  of  accounts  of  bankrupt,  but  pledge  of  them  as 
security  for  loans  at  usurious  rate  of  discount;  Young  v.  Gordon,  219 
Fed.  170,  136  C.  C.  A.  66,  holding  creditor  of  bankrupt  is  entitled  to 
dividend  on  full  amount  of  claim  on  bankrupt's  note,  indorsed  for 
part  of  indebtedness,  although  after  proofs  of  claims  were  filed  indorser 
paid  note,  and  indorser  was  not  entitled  to  dividend  on  amount  paid, 
as  such  creditor  is  not  secured,  creditor  within  Bankruptcy  Act,  sec- 
tion 57h;  In  re  Michaelis  A  lindeman,  196  Fed.  719,  mutual  accounts 
between  bankrupt  and  bank  are  closed  by  operation  of  law  at  time  of 
filing  of  petition,  and  under  Bankruptcy  Act,  §  68a,  no  right  of  setoff  ex- 
ists in  bank  as  to  deposits  made  after  that  time,  even  though  neither 
party  knew  of  filing  of  petition  when  deposits  were  made;  Commercial 
etc.  Bank  v.  Robert  H.  Jenks  Lumber  Co.,  194  Fed.  741,  holding  in- 
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clorser  of  note  is  liable  for  full  amount  to  bank,  and  bank  is  entitled 
to  prove  claim  in  full  regardless  of  settlement  made  by  maker  of  note 
with  creditors  to  pay  sixty  per  cent  of  debts;  In  re  American  Vacuum 
Cleaner  Co.,  192  Fed.  940,  disallowing  claim  of  bankrupt's  employee 
for  breach  of  executory  contract  for  services,^  where  employee  was  paid 
to  date  of  filing  of  petition. 

Distinguished  in  In  re  Ashland  Emery  &  Corundum  Co.,  229  Fed. 
831,  holding  State  may  chai'ge  interest  upon  unpaid  taxes  to  make  pay- 
ment equivalent  to  payment  at  time  when  due,  and  such  interest  is  part 
of  tax  entitled  to  priority  of  payment  under  Bankruptcy  Act,  §  64a; 
In  re  Fabacher,  193  Fed.  557,  holding  on  sale  of  mortgaged  land  for 
amount  exceeding  debt,  mortgagee  is  entitled  to  interest  up  to  date  of 
sale. 

219  U.  a  346-363,  55  L.  Ed.  24iv  31  Sop.  Ot  250»  MUSKRAT  T.  UHITED 
STATES. 

Neither  legislative  ndt  executive  branchM  of  gOTenuueiit  can  asslcn  to 
Judicial  any  duties  but  such  as  are  proj^erty  jndiciaL  Kercise  of  judicial 
power,  by  express  terms  of  Oonstitution,  is  limited  to  "cases"  and  "contro- 
versiee." 

Approved  in  United  States  v.  Lenore,  207  Fed.  869,  holding  naturali- 
zation proceeding  is  ^'case"  within  meaning  of  Act  of  1891,  §  6,  and 
is  reviewable  by  appeal  or  writ  of  error  to  Circuit  Court  of  Appeals. 

Meaning  of  word  **case"  as  used  in  sense  of  ** action'*  or  proceed- 
ing.   Note,  21  Ann.  Oas.  668,  669. 

Supreme  Oourt  has  no  general  veto  power  upon  legislation  of  Congress; 
its  right  to  declare  act  of  Congress  unconstitational  can  only  be  exercised 
when  proper  case  between  opposing  parties  is  submitted  for  Judicial  deter- 
mination. 

Approved  in  Schieffelin  v.  Komfort,  212  N.  T.  532,  L.  R.  A.  1915D,  485, 

106  N.  E.  678,  denying  jurisdiction  over  election  contest,  even  though 
election  is  claimed  to  be  void. 

Act  of  Congress  of  1907  conferring  upon  Court  of  Claims,  and  upon 
Supreme  Court  on  appeal,  right  to  determine  validity  of  acts  of  Congrsss  of 
1904  and  1906  relating  to  Indian  lands  in  salt  brought  by  authority  of  act 
against  United  States,  expenses  of  which  suit  were  to  be  paid  ftom  funds  in 
United  States  treasury  belonging  to  beneficiaries  under  act  of  1902,  is  void 
as  beyond  appellate  Jurisdiction  conferred  by  Federal  Constitntiim. 

Approved  in  McKee  v.  Henry,  201  Fed.  77,  119  C.  C.  A.  412,  holding 
title  to  Creek  Indian  allotment  did  not  vest  in  severalty  until  allot- 
ment was  made  after  passage  of  act  of  1902,  and  conveyance  to  heirs 
passes  to  title,  under  Act  of  1902,  §  6,  providing  for  descent  and  dis- 
tribution according  to  Mansfield's  Digest  of  Arkansas,  §§  2522-2545, 
to  allottee's  brother;  Henry  Gas  Co.  v.  United  States,  191  Fed.  140, 
111  C.  C..A.  612,  holding  enrollment  of  person  as  citizen  of  Cherokee 
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Nation  within  time  required  by  statute  determines  right  of  such  citizen 
to  allotment,  and  Secretary  of  Interior  cannot  deprive  him  of  right  by 
delaying  approval  of  selection. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  44. 

219  U.  S.  363-380,  56  Lw  Ed.  262,  30  Sap.  Ot.  324,  EX  PABTB  HABDINO. 

Court  of  general  Jurisdiction  over  subject  matter  uid  parties  to  cause 
is  competent  to  decide  questions  arising  as  to  its  jurisdiction,  and  its  deci- 
sions are  not  open  to  collateral  attack. 

Approved  in  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  649,  134 
C.  C.  A.  275,  defendant  waives  objection  to  jurisdiction  of  particular 
Federal  district  by  continuing  to  press  plea  to  merits  after  it  appears 
that  plaintiff  is  alien;  Cincinnati  etc.  Ry.  Co.  v.  Orr,  215  Fed.  262, 
suit  by  assignee  in  State  court  i»  removable  to  Federal  court  of  that 
district,  although  assignor  does  not  reside  in  district ;  Palmer  v.  Oregon- 
Washington  R.  &  Nav.  Co.,  208  Fed.  668,  holding  insurance  company 
having  paid  loss  and  suing  railroad  causing  loss  in  their  own  name 
under  Washington  laws  requiring  suit  to  be  brought  in  name  of  real 
party  in  interest,  is  not  mere  nominal  party  for  purposes  of  removal; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  773,  while  under 
Iowa  statutes  land  owner  is  defendant  in  condemnation  proceedings, 
filing  of  cross-bill  against  corporation  makes  land  owner  complainant, 
and  defendant  corporation,  noncitizen  of  State,  has  right  of  removal; 
Waterman  v.  Chesax>eake  etc.  Ry.  Co.,  199  Fed.  668,  remanding  suit 
by  assignee  brought  in  State  court  in  which  neither  assignor  nor  de- 
fendant railipad  reside  and  removed  to  Federal  court  over  plaintiff's 
objection;  Puget  Sound  Sheet  Metal  Wks.  v.  Great  Northern  Ry.  Co., 
195  Fed.  352,  suit  in  State  court  between  citizens  of  diff^ent  States 
and  corporations  not  incorporated  in  State  of  suit  is  not  removable 
over  plaintiff's  objection;  Stone  v.  Winn,  166  Ky.  26,  176  S.  W.  940, 
holding  judgment  against  county,  or  its  l^al  representatives,  is  binding 
not  only  on  official  representatives,  but  upon  all  of  its  citizens,  though 
not  made  parties  to  action. 

Limited  in  Interstate  Commerce  Commission  ▼.  United  States,  224 
U.  S.  484,  56  L.  Ed.  864,  32  Sup.  Ct.  556,  mandamus  lies  to  compel  com- 
merce commission  to  take  jurisdiction  and  investigate  alleged  viola- 
tions of  Interstate  Commerce  Act  in  Alaska. 

Wliile  maadaamiB  lies  to  compel  Circoit  Ckmrt  to  remand  to  State  court 
case  presenting  total  absence  of  Juclfldiction  and  involving  no  element  of 
discretion,  mandamns  does  net  lie  te  compel  Circuit  Court  te  remand  case 
upon  groond  of  separable  controven^  and  diversity  of  citisensldp  involving 
exercise  of  judicial  discretion. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  denying  mandamus  to  correct  alleged  error  in  refusal  to  remand 
in  action  for  personal  injuries,  where  order  may  be  reviewed, upon  writ 
XX— 13 
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of  error  or  appeal ;  Ex  parte  Capo,  231 U.  S.  739, 58  L.  Ed.  461,  34  Sup.  Ct. 
317,  dismissing  petition  for  mandamus;  Ez  parte  First  Nat.  Bank  of  Dex- 
ter, 228  U.  S.  518,  57  L.  Ed.  947,  33  Sup.  Ct.  591,  denying  mandamus  to 
compel  Court  of  Appeals  of  District  of  Columbia  to  reinstate  bill  of 
exceptions  stricken  for  failure  to  comply  with  rules  of  court;  Ex  parte 
Manington,  220  U.  S.  604,  55  L.  Ed.  605.  31  Sup.  Ct.  718,  denying 
leave  to  file  petition  for  mandamus;  Ex  parte  Metropolitan  Water  Co., 

220  U.  S.  546,  55  la.  Ed.  578,  31  Sup.  Ct.  600,  granting  mandamus  to 
compel  circuit  judge  to  vacate  order  of  injunction  issued  without  calling 
to  his  assistance  two  other  judges,  as  provided  by  Act  of  1910|  c.  309, 
§  17;  Ex  parte  Oklahoma,  220  U.  S.  209,  55  L.  Ed.  486,  31  Sap.  Ct. 
426,  denying  prohibition  in  action  to  enjoin  State  officers  from  en- 
forcing State  statute,  where  interlocutory  injunction  can  be  corrected 
in  Circuit  Court  of  Appeals.*  and  direct  appeal  on  question  of  jurisdic- 
tion lies  to  Federal  Supreme  Court  from  final  decree;  In  re  Garrosi, 
229  Fed.  367,  143  C.  C.  A.  483,  denying  mandamus,  prohibitimi  or  cer- 
tiorari, to  restrain  District  Court  from  proceeding  further,  where  ap- 
peal would  lie  to  Circuit  Court  of  Axq>eals  from  final  judgment; 
Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218  Fed.  104,  110, 
holding  suit  between  citizens  of  different  States  brought  in  State  of 
which  plaintiff  is  resident,  but  not  in  district  of  residence,  is  removable 
by  nonresident  defendant,  although  it  could  not  have  been  brought 
originally  in  Federal  court  of  such  district;  In  re  Dennett,  215  Fed. 
678,  131  C.  C.  A.  607,  directing  rule  to  show  cause  upon  petition  for 
mandamus  to  review  action  of  district  judge  modifying  decree  on  mo- 
tion after  term  at  which  decree  was  entered;  United  States  ex  rel. 
Butterworth  v.  Sessions,  205  Fed.  504^  505,  123  C.  C.  A.  570,  denying 
mandamus  to  review  order  of  District  Court  denying  motion  to  remand 
civil  case  to  State  court;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R^ 
Co.,  201  Fed.  941,  120  C.  C.  A.  267,  suit  is  not  .removable  on  ground 
that  it  arises  under  Constitution,  where  none  of  defendants  are  inhab- 
itants of  district,  in  absence  of  plaintiff's  consent  or  waiver  of  objection 
to  jurisdiction;  W.  G.  Coyle  Co.  v.  Stem,  193  Fed.  589,  113  C.  C.  A. 
450,  petition  to  seise  and  sell  vessel  under  mortgage,  alleging  illegal 
sale  of  vessel  by  Federal  marshal  without  reading  mortgage  notices, 
does  not  show  removable  controversy  as  case  arising  under  Federal 
law;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  223,  sustaining  motion 
to  remand  action  for  injuries  brought  in  Colorado  court  by  alien  against 
Illinois  and  Iowa  corporation  and  removed  to  Federal  court  in  Colo- 
rado, where  alien  plaintiff  objects  to  jurisdiction;  Crocker  v.  Justices 
of  Superior  Court,  208  Mass.  166,  81  Ann.  Oas.  1061,  94  N.  E.  371, 
mandamus  lies  to  compel  court  to  consider  motion  for  change  of  place 
of  trial  from  one  county  to  another  in  criminal  case. 

Miscellaneous.  Cited  in  Jackson  v.  Wm.  Kenefick  Co.,  233  Fed.  131, 
suit  by  alien  in  State  court  of  New  York  against  citizens  of  Oklahoma 
is  not  removable  to  Federal  distriot  of  New  York  over  objections  of 
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alien;  Jjong  v.  Quiun  Bros.,  215  Mass.  87,  102  N.  E.  349,  under  Judicial 
Code  of  1911,  action  for  personal  injuries  by  alien  is  not  removable 
because  petition  for  removal  alleges  that  action  anses  under  Federal 
law  in  that    plaintiff  contests  validity  of  judgment  of  Federal  court. 

219  XT.  &  380-424,  66  L.  Ed.  268,  31  Bup.  Ot.  300,  WEYEBHAEUBER  T. 
HOTT. 

Willie  no  vested  right  Is  acquired  in  public  land  until  jirereqalsites  of 
acquisition  of  title  have  been  complied  with,  railroad's  right  to  lien  lands 
■elected  within  indemnity  limits  of  grant  is  superior  to  tbat  of  purchaser 
under  Timber  and  Stone  Act  whose  rii^t  was  initiated  pending  i^proval  of 
secretary,  and  approval  of  secretary  relates  to  date  of  original  stiection. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Wass,  219  U.  S.  433,  55 
L.  Ed.  283,  31  Sup.  Ct.  321,  and  Campbell  v.  Weyerhaeuser,  219  U.  S. 
425,  55  li.  Ed.  280.  31  Sup.  Ct.  321,  both  following  rule ;  United  States 
V.  Morrison,  240  U.  S.  207,  60  L.  Ed.  606,  36  Sup.  Ct.  331,  extension  of 
Cascade  Range  Forest  Reserve  included  unsurveyed  school  lands  in 
Oregon;  Daniels  v.  Wagner,  237  U.  S.  559,  560,  561,  Ann.  Cas.  1917A, 
40,  L.  B.  A.  1916A,  1116,  59  L.  Ed.  1108,  35  Sup.  Ct.  740,  holding  action 
of  Land  Department,  erroneously  assuming  it  had  discretion  to  reject 
entry  of  lieu  lands  under  Forest  Reserve  Act  of  1897,  by  person  com- 
plying with  statute  and  regulations  of  department,  is  not  sustainable; 
Wadkins  v.  Producers'  Oil  Co.,  227  U.  S.  374,  57  L.  Ed.  556,  33  Sup.  Ct. 
380,  holding  while  entryman  acquires  inchoate  right  to  land  by  settle- 
ment after  marriage  and  patent  relates  back  to  date  of  settlement, 
he  acquires  no  vested  right,  and  wife  dying  before  issuance  of  patent 
has  no  vested  right  which  descends  to  her  children,  as  against  vendee 
of  patentee;  Stalker  v.  Oregon  Short  Line  R.  R.  Co.,  225  U.  S.  149, 151, 
152,  56  li.  Ed.  lOSl,  1082,  32  Sup.  Ct.  636,  holding  selection  and  loeation 
of  station  grounds,  under  act  of  1875,  filed  with  Secretary  of  Interior 
after  construction  of  road,  is  subject  to  approval  of  secretary,  but 
approval  relates  back  to  date  of  filing,  and  selection  is  superior  to  claim 
of  entryman  initiated  pending  approval;  Taggart  v.  Great  Northern 
By.  Co.,  211  Fed.  293,  129  C.  C.  A.  356,  holding  homestead  entryman 
takes  subject  to  railroad  right  of  way,  where  maps  of  final  location 
havo  been  filed  and  proceedings  for  approval  of  Secretary  of  Interior 
are  pending  at  time  of  entry;  Sawyer  v.  Gray,  205  Fed.  162,  166,  167, 
168,  holding  under  act  of.  1897,  selector  of  lien  lands  in  exchange  for 
those  within  forest  reserve,  by  filing  application  acquires  interest  in 
lands  which  will  supiK>rt  suit  to  charge  patentee  as  trustee,  where  Land 
Department,  tlirough  mistake  of  law  or  fact,  fails  to  act  on  his  appli- 
cation; United  States  v.  Wesely,  189  Fed.  278,  holding  patent  to  land 
under  Timber  and  Stone  Act  of  1878  is  not  absolutely  void  where  first 
application,  through  mistake  of  land  ofiicei*8,  is  noted  on  plat  as  for 
another  tract,  and  land  is  patented  to  subsequent  applicant;  Southern 
Pac.  R.  Co.  v.  Jackson  Oil' Co.,  164  Cal.  394,  129  Pac.  277,  holding 
selection  of  indemnity  lands  by  railroad  and  approval  by   Secretary 
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of  Interior  of  indenuiity  list  filed  is  conclusive  against  claimant  whose 
rights  were  initiated  thereafter;  Southern  Pac.  R.  Co.  v.  Arnold,  162 
Cal.  733,  124  Pac.  833,  holding  selection  by  railroad  of  public  lands 
free  from  other  claims  within  indemnity  limits  of  grant  vests  in  railroad 
right  to  land  against  third  persons  attempting  thereafter  to  initiate 
claims;  Morris  v.  Svor,  118  Minn.  349,  136  N.  W.  854,  holding  home- 
steader in  possession  of  land  when  selection  of  indemnity  land  was 
initiated,  but  making  no  effort  to  acquire  title  under  homestead  law  for 
more  than  twelve  years  after  such  selection,  is  barred  by  laches;  Morris 
V.  Svor,  114  Minn.  307,  131  N.  W.  325,  holding  evidence  insufficient 
to  show  filing  upon  land  in  possession  of  homestead  prior  to  date  of 
selection  of  indemnity  land  by  railroad. 

Distinguished  in  Svor  v.  Morris,  227  U.  S.  527,  528,  57  L.  Ed.  625, 
33  Sup.  Ct.  385,  holding  title  acquired  by  railroad  or  its  assignee  to 
lieu  lands  selected  after  homestead  right  had  attached,  is  held  in  trust 
for  settler;  Daniels  v.  Wagner,  205  Fed.  237,  238,  239,  125  C.  C.  A.  93, 
lidding  selector  of  lieu  lands  in  exchange  for  lands  within  forest  reser- 
vation under  act  of  1897  acquires  no  vested  rights  by  filing  deed  of 
relinquishment  and  selection  papers  in  land  office,  which  before  ap- 
proval by  land  commissioner  will  cut  off  intervening  and  subsequent 
rights;  Kinyon  v.  Christianson,  120  Minn.  339,  139  N.  W.  599,  holding 
land  entered  by  homesteader  within  indemnity  limits  of  railroad  grant 
and  resided  upon  until  rejection  of  railroad's  selection  is  not  subject 
to  second  selection  by  railroad. 

Bntry  of  lands  under  Timber  and  Stone  Act  is  not  saliocdinato  to  mere 
filing  by  railroad  of  list  of  selectioiis  of  Ueu  lands  witbln  indaniBity  limits 
of  grants  followed  by  HVroval  of  Secretary  of  Interior  and  patent^  althooch 
such  approval  was  not  given  nor  patent  issoed  to  railroad  until  many  years 
after  purchaser  received  his  certlflcato  from  government  (dissenting 
opinion). 

Cited  in  dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v.  Wass,  219 
U.  S.  433,  65  li.  Ed.  283.  31  Sup.  Ct.  321,  and  dissenting  opinion  in 
Campbell  v.  Weyerhaeuser,  219  U.  S.  425,  65  L.  Ed.  280,  31  Sup.  Ct. 
321,  both  citing  dissenting  opinion  and  dissenting  for  same  reasons. 

What   constitutes   '' dictum''   of   court.    Note,   Ann.   Cas.   19120, 
1248. 

219  U.  S.  424HL26,  55  L.  Ed.  279,  31  Sap.  Ot  821,  OAMPBBU.  ▼.  WETBB- 
HAEUSBB. 

While  no  vested  right  is  acquired  in  pablic  land  nntil  prerequisiteB  of 
acquisition  of  title  have  been  complied  with,  railroad's  rl^t  to  Uea  iMids 
sheeted  within  indenmity  limits  of  railroad  grant  is  snpefior  to  that  of  pur- 
chaser under  Timber  and  Stone  Act  whose  right  was  initiated  pending 
approval  by  Secretary  of  Interior  and  approval  relates  to  date  of  original 
selection. 
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Approved  in  Sawyer  v.  Gray,  205  Fed.  167,  168,  holding  ander  act  of 
1897,  selector  of  lieu  lands  in  exchange  for  those  within  forest  reserve, 
by  filing  application  acquires  interest  in  land  which  will  support  suit 
to  charge  patentee  as  trustee,  where  Land  Department,  through  mis- 
take of  law  or  fact,  fails  to  aet  on  his  application;  Sullivan  v.  Damon, 
202  Fed.  287,  holding  land  patented  to  State  for  benefit  of  railroad 
and  sold  to  defendant's  ancestor  by  railroad  prior  to  patent  to  it,  and 
patented  to  such  ancestor  under  Adjustment  Act  of  Congi*ess  of  1887,  is 
not  subject  to  homestead  entry;  Southern  Pac.  R.  Co.  v.  Arnold,  162 
Cal.  733,  124  Pac.  833,  holding  selection  by  raih*ond  of  public  lands 
free  from  other  claims  within  indemnity  limits  of  grant  vests  in  rail- 
road right  to  land  against  third  persons  attempting  thereafter  to 
initiate  claims. 

219  U.  a  42e-438,  55  L  Ed.  280,  31  Bop.  Ot.  321,  NOBTHEBN  PACIFIO 
BY.  CO.  T.  WAS& 

WliUe  no  Tetted  ziglit  is  afiimlred  in  pnblic  land  until  prerequisites  of 
acquisition  of  title  had  been  complied  with,  railroad's  right  to  Ueu  lands 
selected  within  indemnity  Units  of  grant  is  superior  to  that  of  purchaser 
under  Timber  and  Stone  Act  whose  right  was  initiated  pending  approval  of 
Secretary  of  Interior,  and  approval  of  secretary  relates  to  date  of  original 
selection. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Houston,  231  U.  S.  182, 
183,  68  L.  Ed.  177,  34  Sup.  Ct.  113,  following  rule ;  Morris  v.  Svor,  118 
Minn.  349,  136  N.  W.  854,  holding  homesteader  in  possession  of  land 
when  selection  of  indemnity  land  was  initiated,  but  making  no  effort  to 
acquire  title  under  homestead  law  for  more  than  twelve  years  after 
such  selection  is  barred  by  laches;  Moms  v.  Svor,  114  Minn.  307,  131 
N.  W.  325,  holding  evidence  insufficient  to  show  filing  upon  land  in 
'possession  of  homesteader  prior  to  date  of  selection  of  indemnity  land 
by  railroad. 

Distinguished  in  Svor  v.  Morris,  227  U.  S.  527,  528,  57  L.  Ed.  625, 
33  Sup.  Ct.  385,  holding  title  acquired  by  railroad  or  its  assignee  to 
lieu  lands  selected  after  homestead  right  had  attached  is  lield  in  trust 
for  settler;  Kinyon  v.  Christiansen,  120  Minn.  339,  139  N.  W.  599, 
holding  land  entered  by  homesteader  within  indemnity  limits  of  rail- 
road grant  and  resided  upon  until  rejection  of  railroad's  selection  is 
'  not  subject  to  second  selection  by  railroad. 

^19  U.  S.  433-452,  56  L  Ed.  2B3,  31  Sap.  Ot.  288,  S0X7THEBN  PACIFIC  CO. 

▼.  IKTEB8TATE  COMHEBCE  COMMISSION. 

Order  of  Interstate  Commerce  Commission  which  is  not  exercise  of  au- 
thority to  correct  unreasonable  rate,  but  is  assumption  of  power  not  con- 
ferred by  law,  is  void. 

Approved  in  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R, 
Co.,  227  U.  S.  92,  67  L.  Ed.  433,  33  Sup.  Ct.  185,  upholding  order  of 
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commission  restoring  local  rates  between  New  Orleans  and  neighboring 
cities  and  reducing  through  rates  to  sum  of  locals ;  Interstate  Commerce 
Commission  v.  Union  Pacific  R.  R.  Co.,  222  U.  S:  547,  66  L.  Ed.  311,  32 
Sup.  Ct.  108,  upholding  order  of  commission  establishing  rate  for  trans- 
portation of  lumber  by  interstate  carriers;  Louisville  &  N.  R.  Co.  v. 
United  States,  225  Fed.  579,  upholding  orders  of  commission  denying 
relief  to  carrier  from  provisions  of  long  and  short  haul  clauses  of  sec- 
tion 4  of  Act  to  R^ulate  Commerce;  Lehigh  Valley  R.  Co.  ▼.  Clark, 
207  Fed.  723,  125  C.  C.  A.  236,  holding  report  of  commission  award- 
ing damages  as  reparation  for  excessive  rates  does  not  contain  find- 
ings of  fact,  as  required  by  Interstate  Commerce  Act,  sufficient  to  con- 
stitute prima  facie  evidence  of  actual  damage  sustained  by  shipper; 
Russe  v.  Interstate  Commerce  Commission,  193  Fed.  681,  holding  com- 
merce commission  upon  finding,  on  complaint  of  shipper,  that  rates  are 
excessive  and  establishing  lower  rate,  must  give  shipper  reparation  for 
overpayments  not  barred  by  limitations,  and  right  to  reparation  can- 
not be  limited  to  that  accruing  after  filing  of  complaint;  Atchison  etc. 
Ry.  Co.  v.  Interstate  Commerce  Commission,  190  Fed.  592,  holding  void 
order  of  commerce  commission  reducing  blanket  rate  for  transporting 
lemons  from  Pacific  coast  to  points  cast  of  Rooky  MoBiitaaiia;  Heoker 
V.  Interstate  Commerce  Commission,  188  Fed.  248,  upholding  order  of 
1910  of  Interstate  Commerce  Commission  establishing  maximum  freight 
rates  between  Cincinnati  and  Chattanooga;  St.  Louis  etc.  Ry.  Co.  v. 
State,  31  Okl.  515,  122  Pac.  220,  where  corporation  commission  ordered 
railroad  to  construct  new  depot  on  site  of  old  one  and  railroad  peti- 
tioned to  construct  it  on  adjoining  block,  denial  of  petition  by  commis- 
sion Dn  ground  that  residents  objected  to  change  of  site  is  beyond  au- 
thority of  commission. 

Order  of  Interstate  Oommerce  Commission  based,  not  upon  Intrinsic  un- 
reasonableness of  new  rate  substituted  by  railroad,  but  upon  injury  that 
would  result  from  not  continuing  old  rate  maintained  by  railroads  for  con- 
siderable period  on  theory  that  railroads  are  estopped  to  advance  it  is  be- 
yond power  of  commission,  and  so  held  as  to  Willamette  lumber  rates. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  309,  68 
L.  Ed.  241,  34  Sup.  Ct.  48,  upholding  order  of  Kentucky  Railroad  Com- 
mission establishing  maximum  intrastate  freight  rates  on  distiller's 
raw  materials  from  three  points  of  origin  to  places  of  destination,  as* 
against  objection  that  order  discriminates  against  other  distilleries; 
Interstate  Commerce  Commission  v.  Union  Pacific  R.  R.  Co.,  222  U.  S. 
553,  554,  56  L.  Ed.  314,  32  Sup.  Ct.  108,  upholding  order  of  commis- 
sion establishing  rate  for  transportation  of  lumber  by  interstate  car- 
riers; Love  V.  Atchison  etc.  Ry.  Co.,  185  Fed.  333,  107  C.  C.  A.  403, 
holding  acquiescence  of  railroad  in  testing  rates  by  actual  operation  is 
no  reason  for  denying  injunction  against  continuance  of  rates  and  fares 
which  are  confiscatory. 
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DistisgDished  in  Southern  Pac.  Co.  v.  United  States,  197  Fed.  168, 
upholding  order  of  Interstate  Commerce  Commission  establishing  rates 
on  lumber  from  Willamette  Valley  points  in  Oregon  to  San  Francisco 
and  bay  points;  Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65 
Wash.  95,  AniL  Oas.  191SB,  763,  117  Pao.  748,  upholding  rate  order 
of  railroad  commission. 

219  U.  S.  463-467,  55  L.  Ed.  290,  31  Sop.  Ot  276,  CHIOAGO,  R.  I.  *  P.  B.  R. 
CO.  V.  ABKAH'SAB. 

Arkansas  statute  of  1907,  prescribing  namb«r  of  mnployees  to  be  nsed 
in  operation  of  freight  trains  and  providing  penalty  for  its  violation  is  not 
▼old  as  denial  of  equal  protection  of  law  because  it  does  not  apply  to  raU- 
roads  less  than  fifty  miles  ii^  length. 

Approved  in  Kansas  City  etc.  Ry.  Co.  ▼.  State,  116  Ark.  460,  174 
S.  W.  225,  followinij:  rule;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas,  240  U.  S. 
520,  60  Ik  Ed.  779,  36  Sup.  Ct.  444  (affirming  114  Ark.  490,  170  S.  W. 
582),  upholding  Arkansas  statute  of  1913,  regulating  switching  crew 
in  yards  or  terminals  in  mties^  and  imposing  penalty  for  its  violation ; 
Inte,mational  Hai-vester  Co.  v.  Missouri,  234  U.  S.  215,  52  L.  R.  A. 
(N.  S.)  525,  58  L.  Ed.  1283,  1284,  34  Sup.  Ct.  859,  upholding  MLasouri 
auti-trust  statutes  of  1899  and  1909,  embracing  vendoiB  of  commodities, 
but  not  vendors  of  labor  and  services;  Chesapeake  etc.  Ry.  Co.  v.  Con- 
ley,  230  U.  S.  523,  57  L.  Ed.  1604,  33  Sup.  Ct.  985,  upholding  West 
Virginia  rate  statute  of  1907,  exempting  railroads  under  fifty  miles  in 
length,  electric  lines  and  street  railways;  Consumers'  League  v.  Colo- 
rado etc.  Ry.  Co.,  53  Colo.  59,  64  Ann.  Oas.  1914A,  1158,  125  Pac.  578, 
580,  upholding  statute  of  1907  regulating  common  carriers  and  exclud- 
ing railroads  less  than  twenty  miles  in  length,  principal  traffic  of  which 
is  hauling  of  minerals  from,  and  supplies  to,  mines;  Davis  v.  Florida 
Power  Co.,  64  Fla.  270,  Aim.  Oaa.  1914B,  966,  60  South.  767,  5 
N.  C.  C.  A.  943,  upholding  statute  giving  right  of  action  for  death  of 
minor  child  against  corporations  and  associations,  but  not  against  in- 
dividuals ;  Pittsburgh  etc.  Ry.  Co.  v.  State,  180  Ind.  250,  L.  B.  ^.  1915D, 
458,  102  N.  E.  27,  upholding  act  of  1911,  xegulating  length  and  equip- 
ment of  cabooses;  Commonwealth  v.  Riley,  210  Mass.  394,  Ann.  Cas. 
1912D,  888,  97  N.  E.  370,  upholding  Statute  of  1902,  c.  435,  §  1,  as 
amended  by  Statute  of  1909,  §  48,  regulating  hours  of  labor  of  women 
and  children  in  manufacturing  and  mechanical  establishments. 

Validity  and  construction  of  ''Full  Crew  Act."    Note,  Ann.  Oas. 
1915B,  162,  163. 

Full  Crew  Acts.    Note,  49  L.  R.  A.  (N.  S.)  979. 

Validity  of  statute  subjecting  corporation  to  damages  but  not  in- 

/  eluding  individual.    Note,  Ann.  Cas.  1914B,  976. 

Willie  Congress  in  its  dlscreitlon  may  take  entire  diarge  of  whole  sub- 
ject of  equipment  of  interstate  cars,  untU  it  does  so  state  may  prescribe 
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proper  police  regulations  reUttng  tliereto,  and  "Full  threw**  Act  of  Arkansas 
is  not  void  under  commerce  clause  of  Federal  Oonstitation. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Arkansas,  240  U.  S.  520,  60 
L.  Ed.  779,  36  Sup.  Ct.  444,  upholding  Arkansas  statute  of  1913,  roo;ulat- 
ing  switching  ci*ew  in  yards  or  terminals  in  cities,  aad  imposing  penalty 
for  its  violation;  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S. 
292,  68  L.  Ed.  1S18,  34  Sup.  Ct.  829,  upholding  Georgia  statute  of  1908, 
Civil  Code,  §§  2697,  2698,  I'equiring  railroads  to  use  locomotive  head- 
lights of  specified  form  and  power;  Savage  v.  Jones,  225  U.  S.  525,  56 
L.  Ed.  1191,  32  Sup.  Ct.  715,  upholding  Indiana  statute  of  1907  requir- 
ing  disclosure  of  ingredients  of  concentrated  commercial  food  for  stock ; 
Swayne  v.  Barsch,  226  Fed.  587,  upholding  Oregon  Employers'  liability 
Act  of  1911  abolishing  defense  of  fellow-servant ;  Simpson  v.  G^eary,  204 
Fed.  612,  upholding  provision  of  Arizona  act  of  1912  requiring  flagmen 
on  railroad  trains  to  have  at  least  cme  year's  experience  as  brakemen; 
Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  736,  737,  745,  747,  holding 
Ohio  act  of  1910  for  inspection  of  equipment  of  locomotive  boilers  is 
superseded  by  Federal  act  of  1911  relating  to  same  subject,  as  applie<i 
to  railroad  whose  locomotives  used  in  interstate  commerce  enter  State 
from  another  State,  to  termini  in  Cincinnati;  In  re  Arkansas  Rate 
Cases,  187  Fed.  301,  holding  Arkansas  two-cent  passenger  law  of  1907, 
and  freight  rates  establis^hed  by  commission^  void  as  confiscatory;  State 
ex  rel.  Railroad  Commrs.  v.  Louisville  etc.  R.  Co.,  62  Fla.  364,  57  South. 
191,  upholding  order  of  commission  requiring  operation  of  separate 
passenger  trains  between  specified  intrastate  points,  instead  of  mixed 
trains;  Baltimore  etc.  R^  Co.  y.  Railroad  Commissicm  of  Indiana,  196 
Fed.  697,  and  Vandalia  R.  Co.  v.  Railroad  Commission,  182  Ind.  388, 
390,  101  N.  E.  87,  both  upholding  Indiana  act  of  1909  authorizing 
Indiana  Railroad  Commission  to  investigate  efiicieuey  of  locomotive 
headlights  and  to  require  inatallation  of  efficient  headlights;  Conmion- 
wealth  V.  Moore,  214  Mass.  25,  100  N.  E.  1075,  upholding  statute  of 
1912  prohibiting  sale  in  State  for  food,  of  animals  slaughtered  without 
State,  unless  inspected  in  specified  manner  at  time  of  slaughter;  Rosen- 
bush  V.  Bemheimer,  211  Mass.  155,  Ann.  Cas.  1913A,  1S17,  97  N.  E. 
988,  upholding  State  statutes  providing  for  attachment  of  goods  by 
trustee  process,  as  applied  to  goods  in  possession  of  interstate  carrier; 
Kansas  City  v.  Fee,  174  Mo.  App.  510,  160  S.  W.  540,  holding  fireman 
managing  boiler  cannot  defend  violation  of  ordinance  requiting  lieeneiC 
by  showing  that  he  was  engaged  by  school  district  to  manage  boiler; 
Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  323,  333,  42  L.  R.  A.  (N.  S.)  984, 
118  Pac.  368,  126  Pac.  738,  upholding  Oklahoma  Territorial  Act  of  1905, 
imposing  penalty  upon  carrier  for  failure  to  furnish  cars  within  speci- 
fied time;  Gulf  etc.  Ry.  Co.  v.  State,  33  Okl.  382,  125  Pac.  1105,  holdinj? 
Order  No.  148,  of  Corporation  Commission  relating  to  reports  on 'acci- 
dents is  valid  and  is  not  superseded  by  act  of  Congress  of  1910 ; 
Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  593,  Ann.  Oas.  1915B,  157,  49 
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L.  &  A.  (N.  S.)  977,  88  Atl.  779,  upholding  Full  Crew  Act  of  1911, 
relating  to  proper  manning  of  trains  for  safety  of  traveleors  and  em- 
I^oyees;  Varaville  Furniture  Co.  v.  Charlestmi  etc.  Ry.  Co.,  98  S.  C.  69, 
79  S.  E.  702,  holding  Carmack  Amendment  does  not  supersede  Civil 
Code  of  1912,  §  2573,  imposing  penalty  upon  oarrier  for  failure  to  pay 
claims  for  overchaiges  on  interstate  shipment;  Sabre  v.  Rutland  R.  Co., 
86  Yt.  364,  Ann.  Cas.  19150,  1269,  85  Atl.  700,  holding  State  Railroad 
Commission  has  authority  under  act  of  1906  to  investigate  conditions 
and  oirder  construction  of  gate  at  dangerous  railroad  crossing. 

Regulation  of  railroad  equipment  as  interference  with '  interstate 
commerce..  Note,  32  L.  R.  A.  (N.  S.)  22. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  R.  A.  (N.  S.)  268. 

Power  of  agent  to  bind  insurer  not  knowing  his  interest  in  prop- 
erty insured.    Note,  49  L.  R.  A.  (N.  8.)  974. 

Miscellaneous.  Cited  in  Pittsburgh  etc.  Ry.  Co.  v.  Indiana,  223  U.  S. 
713,  56  L.  Ed.  626,  32  Sup.  Ct.  520,  affirming  j\idgment  of  conviction  of 
railway  for  violating  Full  Train  Crew  Act. 

219  U.  S.  467-486,  65  L.  Ed.  297,  31  Sup.  Ot.  266,  LOUISVILLE  ft  NASH- 
■  VILLE  B.  B.  CO.  ▼.  M0RLE7. 

ProMbltion  in  amendment  of  1906  to  Interstate  Commeroe  Act  against 
charging  or  c<^ecting  greater  or  less  or  different  compeoaation  than  estab- 
lished rates  or  fares,  precludes  acceptance  of  service,  property,  or  other 
payment  In  lieu  of  amount  specified  in  published  schedules;  money  only  is 
receiYahle  for  interstate  transportation. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  112,  Ann.  Oas. 
1915D,  59S,  L.  B.  A.  1916B,  460,  58  L.  Ed.  876,  34  Sup.  Ct.  526,  holding 
provision  of  Carmack  Amendment  requiring  receipt  or  bill  of  lading  for 
interstate  shipment  does  not  require  other  receipt  than  check  for  pas- 
senger's ba^^age,  and  passenger  accepting  check  is  bound  by  limitation 
of  liability  in  published  schedules;  State  v.  Weatem  etc.  R.  Co.,  138. 
Ga.  851,  76  S.  £.  584,  contract  requiring  lessee  railroad  to  charge  no 
greater  rate  on  through  freight  than  local  rate  established  by  State 
commission  on  similar  freight,  in  so  far  as  it  relates  to  interstate  freight 
rates  conflicts  with  Hepburn  Act  of  1906;  Battle  v.  Atkinson,  9  Ga. 
App.  490,  491,  71  S.  E.  776,  allowing  plea  of  recoupment  for  damages 
to  inteistate  shipment  in  action  against  carrier  for  freight  charges; 
Evansville  etc.  Ry.  Co.  v.  Vanda,  57  Ind.  App.  419,  106  N.  E.  389,  con- 
tract to  furnish  transportation  for  transfer  of  land  for  right  of  wi^ 
is  violation  of  Statute  of  1914,  §  5540,  prohibiting  carrier  fnrni  char- 
ging different  rates,  as  statute  contemplates  cash  payment;  New  York 
etc.  R.  Co.  V.  York  &  Whitney  Co.,  215  Mass.  39,  102  N.  E.  368,  holding 
under  Interstate  Commerce  Act  prohibiting  discrimination  railroad  may 
recover  difference  between  rate  collected  and  that  fixed  by  publislied 
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schedule;  Illinois  etc.  R.  Co.  v.  Holman,  106  Miss.  453,  64  Sou/th.  8,  deny- 
ing recoveiy  of  damages  for  ejection  from  train,  where  publisher  at- 
tempted to  use  intrastate  mileage-book,  received  in  consideration  of 
advertising,  for  intrastate  part  of  interstate  trip  in  violation  of  con- 
tract; Li^n  V.  St.  Louis  etc.  R.  Co.,  184  Mo.  App.  196,  168  S.  W.  649, 
holding  under  Interstate  Commerce  Act  passenger  has  no  right  to  be 
transported  over  longer  route  at  tariff  applicable  to  shorter  route,  re- 
gardless of  arrangement  with  ticket  agent,  and  denying  recovery  in 
action  for  damages  for  ejectment;  Zoller  Hop  Co.  v.  Southern  Pac.  Co., 
72  Or.  269,  143  Pac.  933,  where  8hipi)er  seeks  to  recover  as  diamage  to 
iutei'state  shipment  of  hops  amount  in. excess  of  declared  value,  carrier 
is  entitled  to  show  that  filed  schedules  pro\4ded  for  limited  and  un- 
limited liability;  President  etc.  of  Village  of  Kilboum  City  v.  Southern 
Wisconsin  Power  Co.,  149  Wis.  182,  136  N.  W.  504,  contract  of  corpora- 
tion in  order  to  secure  property  needed  to  construct  dam  to  obtain 
electric  power,  to  pay  full  compensation  and  to  furnish  village  free 
power  annually  up  to  specified  amount  is  discrimination  in  violation  of 
PubUc  Utilities  Act  of  1898. 

Purpose  of  Oongress  in  onacting  act  of  1906  was  to  establish  aniform 
rates  for  transportation,  to  give  all  same  opportunity  to  know  what  rates 
were  as  well  as  to  have  equal  benefit  of  them;  to  that  end  carrier  was  re- 
quired to  prints  post  and  file  its  schedules  and  to  keep  them  open  to  public 
inspection. 

Approved  in  Fourche  River  Lumber  Co.  v.  Bryant  Lumber  Co.,  230 
U.  S.  323,  57  li.  Ed.  1601,  33  Sup.  Ct.  887,  holding  carriers,  whether  saw- 
mill companies  or  railroads,  cannot  purchajse  land  by  rebating  to  grantor 
part  of  freight  rate  on  interstate  shipment,  even  though  amount  of  re- 
bate is  less  than  value  of  land  acquired;  United  States  v.  Union  Stock- 
yard etc.  Co.,  226  U.  S.  307,  57  L.  Ed.  234,  33  Sup.  Ct.  83,  contract  of 
interstate  railroad  to  pay  bonus  to  shipper  constructing  packing  plant 
adjacent  to  its  line  and  agreeing  to  handle  only  goods  by  it  is  illegal 
discrimination  in  violation  of  Elkins  Act  of  1903;  Illinois  Cent.  R.  Co. 
V.  Hoopes  &  Sons,  233  Fed.  135,  holding  under  Elkins  Act  of  1903,  as 
amended  in  1906,  shipper  cannot,  in  action  by  interstate  carrier  for 
freight  charges,  counterclaim  for  injuries  to  goods;  Central  R;  R.  Co.  v. 
United  States,  229  Fed.  509,  143  C.  C.  A.  569,  holding  allowance  made 
by  carrier  to  mining  company  whose  road  it  leased  pursuant  to  lease 
of  1871,  is  violation  of  Hepburn  Act  of  1906 ;  Hocking  Valley  Ry.  Co. 
V.  United  States,  210  Fed.  741,  127  C.  C.  A.  285  (affirming  194  Fed.  242, 
243),  holding  extension  of  credit  to  one  shipper  while  other^  are  re- 
quired to  prepay  freight  charges  in  interstate  shipment  is  discrimina- 
tion in  violation  of  Elkins  Act  of  1903,  as  amended  in  1906;  American 
Sugar  Refining  Co.  v.  Delaware  etc.  R.  Co.,  207  Fed.  742,  125  C.  C.  A. 
251,  holding  Interstate  Commerce  Commission  has  no  power  to  change 
filed  schedule  of  railroad  except  by  formal  order  made  in  conformity  to 
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seetion  15  of  Interstate  Commerce  Act  as  amended  in  1906;  St.  Louis 
etc.  R.  Co.  V.  Miller,  103  Ark.  43,  89  L.  R.  A.  (N.  S.)  6S4,  145  S.  W.  891, 
under  Kirby'^  Digest,  §§6802-6804^  6813,  requiring  carriers  to  post 
schedules  of  ratefi  and  prohibiting  discriminations,  contract  to  transport 
freight  as  baggage,  is  void;  Eoonomio  Gas  Co.  v.  Los  Angeles,  168  Cal. 
451,  Ann.  Oas.  1916A,  931,  143  Pac.  718,  statute  of  1911,  authorizing 
city  to  establish  gas  rates,  is  not  limited  to  fixing  of  maximum  rates, 
but  includes  power  to  prohibit  lowering  of  rates  directly  or  indirectly, 
including  device  of  lowering  rate  to  customers  paying  bills  by  specified 
time;  Leonard  v.  American  Life  etc.  Co.,  139  Ga.  276,  77  S.  E.  42,  up- 
holding Act  of  1912,  §  20,  prohibiting  discriminatory  contracts  by  insur- 
ance companies ;  Hooker  v.  Boston  &  Me.  R.  R.  Co.,  209  Mass.  603,  Aim. 
Gas.  1912B,  669,  95  N.  E.  946,  in  absence  of  pcrovision  in  interstate  com- 
merce law  as  to  passengers'  baggage,  filing  and  posting  of  limitation  of 
liability  for  loss  of  baggage  to  certain  value  unless  greater  value  is  de- 
clared and  excess  charges  paid  is  not  binding  on  passenger  having  no 
knowledge  thereof;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co.,  77 
N.  H.  227,  Ann.  Gas.  1915B,  1195,  90  Atl.  865,  holding  in  action  to  re- 
cover freight  charges  on  interstate  shipment  in  excess  of  that  allowed 
by  State  statute,  defense  that  rates  charged  were  those  filed  in  accord- 
ance with  Interstate  Commerce  Act  is  valid ;  Elliott  v.  Atlantic  Coast 
Line  R.  Co.,  94  S.  C.  135,  75  S.  E.  888,  holding  Carmack  Amendment 
supersedes  provision  of  Virginia  Code  of  1904,  §  1294e,  invalidating 
bill  of  lading  for  interstate*  shipment  limiting  liability  to  specified 
amount  in  consideration  of  reduced  freight  rate. 

Ctongrem  before  enacting  act  of  1906  considerad  question  as  to  ezcep- 
tlons,  and  court  cannot  add  exception  based  on  equitable  igrounds  when  Oon- 
gresB  forbore  to  make  sncli  exception. 

Appiroved  in  Charleston  etc.  Ry.  Co.  ▼.  Thompson,  13  Ga.  App.  535, 
536,  80  S.  E.  1101,  allowing  recoverj'  for  injuries  by  wife  of  employee 
traveling  upon  pass  issued  in  accordance  with  provisions  of  Carmack 
Amendment  to  Hepburn  Act  of  1906. 

Power  granted  to  Congress  to  regulate  commerce  among  the  States  and 
with  foreign  nations  Is  complete  in  itself  and  is  unrestricted  except  by  limi- 
tations npon  its  anthority  in  Oonstitation. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  8.  363, 
60  L.  Ed.  689^  36  Sup.  Ct.  376,  upholding  Florida  statute  of  1913, 
imposing  license  tax  on  merchants  using  profit-sharing  coupons  and 
trading-stamps;  Chicago  etc.  IL  R.  Co.  v.  McGuire,  219  U.  S.  568, 
55  L.  Ed.  339,  31  Sup.  Ct.  259,  upholding  Iowa  statute  of  1898,  prbvid- 
ing  that  neither  contracts  limiting  liability  of  railroad  entered  into 
prior  to  injury  nor  acceptance  of  benefits  after  injury  shall  constitute 
bar  to  cause  of  action  for  injuries;  United  States  v.  Louisville  Bridge 
Co.,  233  Fed.  277,  279,  280,  holding  Act  of  1899,  §  18,  authorizing  Secre- 
tary of  War  to  require  removal  or  altei*ation  of  structures  inter  fearing 
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with  navigation  is  valid,  as  applied  to  bridge  across  Ohio  River  con- 
stmcted  under  authority  of  acts  of  1862  and  1865,  which  did  not  re- 
serve right  to  amend  them,  and  alteration  of  bridge  may  be  required 
without  compensation;  Union  Dry  Goods  Co.  v.  Georgia  Public  Service 
Corporation,  142  Ga.  844,  83  S.  E.  948,  rate  prescribed  ior  electric  light- 
ing and  power  companies  by  railroad  oommission  overrides  contractual 
rate  between  company  and  patrons;  Railroad  Commission  v.  Louisville 
etc.  R.  Co.,  140  Ga.  828,  Ann.  Oa«.  1915A,  1018.  L.  &.  A.  1915E,  902,  80 
S.  £.  332,  mileage  or  scrip  books  issued  by  railroad  are  subject  to  sub- 
sequent orders  of  railroad  commission ;  State  v.  Western  etc.  R.  Co.,  138 
Ga.  846,  76  S.  E.  582,  contract  requiring  lessee  railroad  to  ehaige  no 
greater  rate  on  through  freight  than  local  rate  established  by  State  com- 
mission on  similar  freight,  in  so  far  as  it  relates  to  interstate  freight 
rates,  conflicts  with  Hepburn  Act  of  1906;  Schulz  v.  Parker,  158  Iowa, 
54,  Ann.  Caa.  1915D,  553,  139  N.  W.  178,  upholding  Acts  32d  Gen. 
Assem.,  c.  112  (Code  Supp.  1907,  §§  2157f-2157j),  prohibiting  carriers 
from  issuing  free  passes  for  intrastate  transportation;  City  of  Owosso 
V.  Union  Tel.  Co.,  185  Mich.  356,  161  N.  W.  1031,  holding  city  cannot 
as  subscriber  and  for  resident  subscribers  maintain  bill  to  restrain  tele- 
phone company  from  claiming  right  to  charge  additional  sum  for  non- 
payment of  rental  on  or  before  designated  date;  dissenting  opinion  in 
Panx>tt  V.  Atlantic  etc.  R.  Co.,  165  N.  C.  318,  Ann.  Gas.  1915D,  265,  81 
S.  E.  357,  majority  holding  contract  of  railroad  to  establish  flag  station 
for  freight  of  grantor  of  right  of  way  and  his  heirs,  and  to  stop  passen- 
ger and  freight  trains  on  notice,  is  enforceable. 

Power  of  Congress  to  regulate  eommeroe  is  not  hampered  or  restricted 
liy  cMLtracts  prevlovsly  made  between  indlTidoals  or  corporatloDs,  but  sadi 
contracts  are  made  subject  to  possibility  that  Congress  may  at  some  fntiira 
time  BO  legislate  as  to  render  them  unenforceable  or  impair  their  valno. 

Approved  in  Interstate  Commerce  CK>mmission  v.  Atchison  etc.  Ry. 
Co.,  234  U.  S.  313,  58  L.  Ed.  1328,  34  Sup.  Ct.  814,  upholding  order  of 
commission  requiring  carriers  to  desist  from  making  switching  charge 
for  moving  interstate  carload  freight  to  industrial  spur  tracks  within 
switching  limits  of  Los  Angeles;  Portland  Ry.  Light  etc.  Co.  v.  Railroad 
Commission,  229  U.  S.  413,  57  L.  Ed.  1259,  33  Sup.  Ct.  827,  State  may 
prohibit  unjust  discrimination  by  domestic  railroad  against  localities 
upon  its  lines,  and  may  leave  it  to  oonmiission  to  determine  whether 
rates  are  confiscatory;  Murray  v.  City  of  Pocatello,  226  U.  S.  323,  57 
L.  Ed.  242,  33  Sup.  Ct.  107,  holding  Idaho  statute  establishing  method 
for  fixing  water  rates  does  not  impair  contract  with  water  company 
under  ordinance  establishing  different  method  of  fixing  rates;  Centi*al 
R.  R.  Co.  of  New  Jci^ey  v.  United  States,  229  Fed.  508,  509,  143  C.  C.  A. 
569,  holding  allowance  made  by  carrier  to  mining  company  whose  road 
it  leased  purenant  to  lease  of  1871,  is  violation  of  Hepburn  Act  of  1906; 
Elliott  Mach.  Co.  v.  Center,  227  Fed.  126,  holding?  Clayton  Anti-trust 
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Act  of  1914,  making  it  unlawful  to  lease  or  sell  machinery  on  condition 
tending  to  prevent  lessee  or  purchaser  irota  dealing  with  competitors , 
is  applicable  to  continuing  contract  entered  into  prior  to  passage  of  act ; 
Boyd  V.  New  York  etc.  R.  Co.,  220  Fed.  180,  fact  that  lease  creating 
control  or  unity  of  c(Mnpeting  interests  antedated  Sherman  Act  of  1890, 
does  not  render  that  act  inaj^licable;  Lewis,  Leonhardt  &  Co.  v.  South- 
em  Ry.  Co.,  217  Fed.  325,  133  C.  C.  A.  237,  dwiying  recovery  for  breach 
of  contract  for  milling  in  transit  privilege  of  interstate  shipments  of 
feed  violating  Elkins  Act  of  1903  prohibiting  concessions ;  Cleveland  etc. 
Ry.  Co.  v.  Hirsch,  204  Fed.  854,  123  C.  C.  A.  146,  holding  contract  of 
railroad  leasing  ground  to  dealer  in  scrap  iron  at  rental  of  one-tenth  of 
actual  rental  value  in  consideration  of  receiving  interstate  and  intra- 
state shipments  at  regular  rates  with  understanding  that  reduced  rental 
is  concession  on  freight  charges  is  violation  of  Elkins  Act  of  1903  and 
Hepburn  Act  of  1906 ;  Elwood  Grain  Co.  v.  St.  Joseph  etc.  Ry.  Co.,  202 
Fed.  847,  121  C.  C.  A.  163,  validity,  under  Elkins  Act  of  1903  or  Hep- 
bum  Act  of  1906,  of  contract  by  railroad  to  pay  elevator  company 
specified  amoont  per  car  for  all  grain  received,  not  allowed  to  all 
elevator  companies  nor  published  in  tariff  schedules,  is  to  be  determined 
as  of  date  of  performance,  not  as  to  time  of  making  contract;  Holt  v. 
Henley,  193  Fed.  1021,  113  C.  C.  A.  87,  holding  under  amendment  of 
1910  to  Bankruptcy  Act,  unrecorded  conditional  sale  contract  void  under 
Virginia  law  as  to  lien  creditor  or  subsequent  purchaser  without  notice, 
'  is  void  as  against  trustee  in  bankruptcy;  Pinney  and  Boyle  Co.  v.  Los 
Angeles  Gas  etc.  Corporation,  168  Cal.  18,  Ann.  Oas.  1915D,  471, 
L.  R.  A.  19150,  282,  141  Pac.  622,  holding  rate  ordinance  does  not  vio- 
late contract  between  public  service  corporation  and  company  furnish- 
ing gas  and  electricity  to  inhabitants  of  city;  Wolverton  v.  Mountain 
States  Tel.  etc.  Co.,  58  Colo.  66,  142  Pac.  167,  holding  court  cannot 
perpetuate  for  business  purposes  contract  for  telephone  service  at  resi- 
dence not  extending  for  definite  period  and  which  subscriber  could 
terminate  at  will;  City  of  Pooatello  v.  Murray,  21  Idaho,  206,  120  Pac. 
821,  appointment  of  commissioners  under  Rev.  Codes,  §  2837,  to  deter- 
mine water  rates  is  not  impairment  of  contract  right  nnder  prior  ordi- 
nance establishing  schedule  of  rates;  Charleston  Consol.  Ry.  etc.  Co.  v. 
City  Council  of  Charleston,  92  S.  C.  132,  75  S.  E.  391,  act  of  1912, 
amending  act  of  1910  creating  public  service  commission  authorized  to 
fix  ehaiges  for  gas  and  electricity,  did  not  abrogate  right  reserved  to 
city  council  to  establish  rates  in  franchise  of  public  service  corporation, 
in  absence  of  action  by  commission ;  Minneapolis  etc.  Ry.  Co.  v.  Menasha 
Wooden  Ware  Co.,  169  Wis.  136,  !■.  B.  A.  1916P,  7S2,  150  N.  W.  413, 
contract  between  carrier  and  business  concern  establishing  rate  to  con- 
tinue so  long  as  ooncem  is  in  business  is  terminated  by  filing  of  freight 
rates  pursuant  te  statute  of  1913. 
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Act  of  CongTMs  of  1906  re&dtiiaf  contracts  relatiJMT  to  Intontat*  com- 
mexco  Invalid  la  not  void  aa  interfodaff  idth  camititatiflnal  Ubec^  of  cltl- 
z«n  to  make  contracta,  Imt  ancli  contracta  are  aabject  to  power  of  Oongjceas 
to  regulate  commerce. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  614, 
616,  66  li.  Ed.  917,  32  Sup.  Ct.  589,  1  N.  C.  C.  A.  899,  allowing  i«oovery 
under  Federal  Employers'  Liability  Act  of  1908,  §6,  by  injured  em- 
ployee, who  was  member  of  relief  depai'tment,  where  stipulation  that 
acceptance  of  benefits  constituted  release  from  all  claims  for  dam- 
ages was  incorporated  in  application  for  membership;  Atlantic  Coast 
Line  R.  Co.  v.  Finn,  196  Fed.  690,  692,  117  C.  C.  A.  1,  holding 
railroad  is  not  released  from  liability  for  injuries  to  employee 
by  acceptance  of  benefits  under  contract  of  release  made  before  enacts 
ment  of  act  of  Congress  of  1906,  providing  acceptance  of  benefits 
shall  not  bar  recovery;  Washing^n  v.  Atlantic  Coast  Line  R.  Co.,  136 
Oa.  650,  3ft  L.  &.  A.  (N.  S.)  867,  71  S.  E.  1071,  upholding  nilroad 
Employers'  Liability  Act  of  1909,  providing  acceptance  of  benefits 
should  not  release  railroad  from  liability,  as  applied  to  employee  join- 
ing relief  department  before  passage  of  act;  City  of  Pocatello  v.  Mur- 
ray, 21  Idaho,  206,  206,  207,  120  Pac.  820,  821,  appointment  of  commis- 
sioners under  Rev.  Codes,  §  2837,  to  determine  water  rates,  is  not 
impairment  of  contract  right  under  prior  ordinance  establishing  schedule 
of  rates ;  Clark  v.  New  Jersey  Postal  Tel.  Co.,  82  N.  J.  Eq.  17,  87  Atl. 
641,  holding  contract  of  telegraph  company  to  issue  telegraph  frank, 
valid  when  made,  is  within  act  of  Congress  of  1906;  City  of  Benwood 
V.  Public  Service  Commission,  75  W.  Va.  134,  83  S.  E.  298,  where  rates 
are  established  by  ordinance,  without  express  delegation  of  power  by 
legislature,  change  of  rates  by  commission  does  not  impair  obligation 
of  contoract. 

Distinguished  in  Eberle  v.  Southern  Ry.  Co.,  98  S.  C.  93,  79  S.  E.  794, 
carrier  selling  mileage  ticket  under  schedule  filed  with  Interstate  Com- 
merce Commission  cannot,  by  filing  new  schedule,  change  contract  so  aa 
to  limit  time  of  use  of  tickets  issued  on  such  book;  dissenting  opinion 
m  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  148, 161,  Aim.  Obb.  1915D, 
593,  li.  &.  A.  1915B.  450,  58  L.  Ed.  890,  891,  34  Sup.  Ct.  526,  majority 
holding  provision  of  Carmack  Amendment  requiring  receipt  or  bill  of 
lading  for  interstate  shipment  does  not  require  other  receipt  then  check 
for  passenger's  baggage,  and  passenger  accepting  cheek  is  bonnd  by 
limitation  of  liability  in  published  schedules. 

Contracts  fixing  rates  other  than  those  established  in  aocordance 
with  Interstate  Commerce  Act.    Note,  38  L.  R.  A.  (N.  8.)  367. 

Etfect  of  passage  of  statute  rendering  performance  of  oontract  im- 
possible.   Note,  41  L.  R.  A.  (N.  S.)  560. 

Right  to  reduce  rates  of  public  service  corporation  fixed  bf  teQchise 
or  charter.    Note^  L.  &.  A.  19150,  283. 
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H^lmm  Act  of  1906  liiTalld*toB  ivior  contract,  yalid  when  made,  to 
iMQe  pan  for  intentate  transportation  as  componsation  for  injuries  re- 
cetFSd,  and  snch  contract  cannot  be  enforced  against  carrier. 

Approved  in  New  York  Cent.  etc.  Ry.  Co.  v.  Gray,  239  U.  S.  586,  60 
L.  Ed.  463,  36  Sap.  Ct.  177,  holding  anti-pass  provision  of  Hepburn 
Act  of  1906  applies  to  transportation  within  State  as  part  of  interstate 
journey ;  Chicago  etc.  Ry.  Co.  v.  United  States,  219  U.  S.  496,  66  h.  Ed. 
309,  31  Sup.  Ct.  272,  holding  carrier  cannot  accept  advertising,  instead 
of  cash,  for  interstate  transportation ;  Chicago  &  N.  W.  Ry.  Co.  v.  Wm. 
S.  Stein  Co.,  233  Fed.  716,  holding  in  action  by  interstate  carrier 
for  freight  charges,  shipper  cannot  set  off  claim  for  injuries  to  goods, 
as  under  Interstate  Commerce  Act,  carrier  can  accept  payments  for 
freight  only  in  cash;  United  States  v.  Louisville  Bridge  Co.,  233  Fed. 
276,  holding  Act  of  1899,  §  18,  authorizing  Secretary  of  War  to  require 
removal  or  iteration  of  structures  interfering  with  navigation  is  valid, 
as  applied  to  bridge  constructed  across  Ohio  River  under  acts  of  Con* 
gress  of  1862  and  1865,  which  did  not  reserve  right  to  amend  them, 
and  alteration  of  bridge  may  be  required  without  compensation;  United 
SUtes  V.  Hocking  Valley  Ry.  Co.,  194  Fed.  239,  240,  holding  railroad 
extending  credit  to  shipper  while  demanding  prex>ayment  from  another 
shipper  discriminates  in  violation  of  act  of  1906;  United  States  v. 
Merchants'  etc.  Transp.  Co.,  187  Fed.  366,  holding  in  prosecution  of 
interstate  carrier  for  shipping  freight  at  less  than  published  rate,  evi- 
dence of  publication  of  lower  rate,  though  not  filed,  is  inadmissible  as 
defense,  since  charging  of  less  than  filed  rate  is  as  matter  of  law,  con- 
cession to  shipper  in  violation  of  commerce  act;  State  v.  Western  etc. 
R.  Co.,  138  Ga.  845,  846,  76  S.  E.  582,  contract  requiring  lessee  railroad 
to  charge  no  greater  rate  on  through  freight  than  local  rate  established 
by  State  commission  on  similar  freight,  in  so  far  as  it  relates  to  inter- 
state freight  rates,  conflicts  with  Hepburn  Act  of  1906;  Louisville  etc. 
R.  Co.  V.  Crowe,  156  Ky.  28,  49  L.  R.  A.  (N.  S.)  848,  160  S.  W.  760, 
holding  Hepburn  Act  of  1906,  invalidated  contract  to  issue  pass  to 
grantor  of  right  of  way  so  that  he  could  not  compel  specific  perform- 
ance thereof,  but  railroad  should  pay  grantor  reasonable  sum  for  right, 
of  way;  Seaman  v«  Minneapolis  etc.  Ry.  Co.,  127  Minn.  185,  149  N.  W. 
136,  holding  contracts  made  prior  to  statutory  regulation  of  rates  do 
not  justify  departure  from  published  freight  tariffs,  which  is  discrim- 
ination against  plaintiff  shipper  paying  legal  rate;  Public  Service  etc. 
Co.  V.  PubHc  Utility  Commrs.,  87  W.  J.  L.  130,  93  Atl.  708,  Public 
Utilities  Act  of  1911  forbidding  discrimination  makes  unlawful  further 
performance  of  contract  of  lighting  company  to  light  city's  buildings 
free  of  charge  for  privilege  of  placing  and  maintaining  poles  and  wires 
in  streets;  Cowley  v.  Northern  Pac.  Ry.  Co.,  68  Wash.  560,  41  L.  &.  A. 
(N.  S.)  569.  123  Pac.  999,  holding  failure  of  railroad  to  perform  con- 
tract to  give  annual  passes  to  grantor  of  land  for  right  of  way  does  not 
give  rise  to  cause  of  action  for  rescission  of  contract  by  grantor, 
where  performance  was  prevented  by  act  of  Congress  of  1906;  State 
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ex  rel.  Webster  v.  Superior  Court,  67  Wash.  51,  52,  Ann.  Cas.  1D13D, 
t8,  L.  B.  A.  19150,  287,  120  Pac.  866,  PabUc  Utilities  Act  of  1911  creat- 
ing commission  with  power  to  regulate  public  service  corporations, 
authorizes  commission  to  increase  rates  for  telephone  service  above 
rates  fixed  by  city  ordinance,  where  increase  is  necessary  to  give  com- 
pany fair  return. 

Distinguished  in  State  ex  rel.  Raymond  Light  etc.  Co.  v.  Public  Ser- 
vice Commission,  83  Wash.  136,  145  Pac.  217,  holding  Laws  of  1911, 
p.  538,  prohibiting  discrimination  by  water  companies,  section  34  of 
which  provides  that  act  does  not  prevent  water  company  from  furnish- 
ing water  under  contract  in  force  at  date,  but  that  conmiission  may 
in  its  discretion  order  contract  terminated,  does  not  declare  void  con- 
tract of  water  company  to  furnish  water  to  certain  mills  for  period  of 
forty-nine  years. 

m 

Quaere,  wbether  without  enforcing  contract  of  carrier  to  Issue  passes 
for  interstate  transportation  for  injuries,  rendered  void  by  Hepburn  Act  of 
1906,  defendants  in  error  may,  by  soma  form  of  proceeding  against  railroad, 
recover  or  restore  rights  they  had  when  collision  occurred. 

Cited  in  New  York  Cent.  etc.  Ry.  Co.  v.  Gray,  239  U.  S.  587,  60  L.  Ed. 
453,  36  Sup.  Ct.  177,  holding  anti-pass  provision  of  Hepburn  Act  of 
1906  applies  to  transportation  within  State  as  part  of  interstate  jour- 
ney; Louisville  etc  R.  Co.  v.  Crowe,  156  Ky.  28,  30,  49  L.  R.  A.  (N.  S.) 
848,  160  S.  W.  760,  where  railroad's  contract  to  issue  pass  to  grantor 
of  right  of  way  is  invalidated  by  act  of  Congress  of  1906,  railroad 
should  pay  grantor  reasonable  sum  for  right  of  way. 

Constitutional  or  statutory'  provisions  against  gift  or  receipt  of  free 
railroad  transportation.     Note,  Ajul  Gas.  1915D,  559. 

Whether  pass  issued  as  part  of  consideration  for  contract  is  within 
statute  prohibiting  free  transportation  or  discrimination.  Note, 
81  L.  R.  A.  (N.  S.)  657. 

Rights  and  remedies  where  agreement  by  carriers  to  issue  passes 
is  impossible  of  perfonnanee  because  of  subsequent  legislation. 
Note,  49  L.  R.  A.  (N.  S.)  848. 

219  U.  B.  486-^97,  65  L.  Ed.  305,  31  Sup.  Ot.  272,  CHIOAGO,  I.  ic  I..  B.  B. 
CO.  V.  UNITED  STATES. 

Under  act  of  1906,  amending  Interstate  Commerce  Act,  carrier  can  only 
accept  cash  for  interstate  transportation  and  exchange  of  interstate  trans- 
portation for  advertising  is  violatioii  of  such  act. 

Approved  in  Chicago  &  N.  W.  Ry.  Co.  v.  Wm.  S.  Stein  Co.,  233 
Fed.  716,  holding  in  action  by  interstate  can*ier  for  freight  charges, 
shipper  cannot  set  off  claim  for  injuries  to  goods,  as  carrier,  under 
Interstate  Commerce  Act,  can  accept  payments  for  freight  only  in  cash ; 
Illinois  Cent.  R.  Co.  v.  Hoopes  &  Sons,  233  Fed.  135,  holding  under 
Elkins  Act  of  1903,  as  amended  in  1906,  shipper  cannot  counterclaim 
for  injuries  to  goods  in  action  by  interstate  carrier  for  freight  charges; 
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United  States  v.  Merchants'  etc.  Transp.  Co.,  187  Fed.  366,  holding  in 
prosecution  of  interstate  carrier  for  shipping  freight  at  less  than  pub- 
lished rates,  evidence  of  publication  of  lower  rate,  though  not  unfiled, 
is  inadmissible  as  defense,  since  charging  less  than  filed  rate  is,  as 
matter  of  law,  concession  to  shipper  in  violation  of  commerce  act; 
Battle  V.  Atkinson,  9  Ga.  App.  490,  71  S.  E.  776,  allowing  plea  of  re- 
coupment for  damages  to  interstate  shipment  in  action  a^rainst  carrier 
for  freight  charges;  Illinois  etc.  R.  Co.  v.  Holman,  106  Miss.  452,  64 
South.  8,  denying  recovery  of  damages  for  ejection  from  train,  where  pub- 
lisher attempted  to  use  intrastate  mileage-book,  received  in  considera- 
tion of  advertising,  for  intrastate  part  of  interstate  trip  in  violation  of 
contract;  State  ex  rel.  Webster  v.  Superior  Court,  67  Wash.  51,  Ann. 
Gas.  191SD,  78,  L.  R.  A.  1915G.  287,  120  Pac.  866,  Public  Utilities  Act 
of  1911  creating  commission  with  power  to  regulate  public  service  cor- 
porations, authorizes  commission  to  increase  rates  for  telcplione  service 
above  rates  fixed  by  city  ordinance,  where  increase  is  necessary  to  give 
company  fair  return. 

Whether  pass  issued  as  part  of  consideration  for  contract  is  within 
statute  prohibiting  free  transportation  or  discrimination.  Note, 
81  L.  9.  A.  (N.  S.)  667. 

Ko  State  act  can  arall  when  subject  haa  been  covered  by  act  of  Con- 
sress  wltliln  limits  of  its  constitutional  powers;  State  act  inconsistent  with 
act  of  Congress  must  glye  way. 

Approved  in  Western  Union  Tel.  Co.  v.  Superior  Court,  15  Cal.  App. 
700,  115  Pac.  1100,  holding  provision  of  Civil  Code  of  1905,  §  407,  does 
not  repeal  Civil  Code,  §  1001,  or  Civil  Code  of  Procedure,  §  1238,.  al- 
lowing right  of  eminent  domain  to  be  exercised  by  telegraph  and  tele- 
phone lines,  autho^zed  to  establish  lines  under  act  of  Congress. 

OOQgress  in  enacting  Hapburn  Act  of  1906  intended  that  aU  who  ob- 
tained traiuiKiftatliHi  on  interstate  lines  should  be  treated  aJike  in  matter  of 
rates,  and  that  all  who  availed  themselves  of  serviceB  of  railway  (with  cer- 
tain specifled  exceptions)  should  be  on  plane  of  equality. 

Approved  in  Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed.  741, 
127  C.  C.  A.  285  (affirming  194  Fed.  240),  holding  extension  of  credit 
to  one  shipper  while  others  are  required  to  prepay  freight  charges  on 
interstate  shipment  is  discrimination  in  violation  of  Elkins  Act  of 
1903,  as  amended  in  1906. 

Contracts  fixing  rates  other  than  those  establislied  in  accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  R.  A.  (N.  S.)  857. 

210  XT.  «.  498-527,  55  I..  Ed.  810,  31  Snp.  Ot.  279,  SOTJTttEBN  PAOIFIO 
TESMIKAL  CX>.  ▼.  INTBBSXATE  OOliMBBOE  COMMISSION. 

Case  is  not  moot  where  interests  of  public  character  are  asserted  by 
goyecnmeiit  under  conditions  that  may  be  immediately  repeated,  merely  be- 
eauoe  particular  order  inrolTsd  has  expired. 
XX^U 
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Approved  in  Southern  Pacific  Co.  ▼.  Interstate  Commerce  Commis- 
sion, 219^.  S.  452,  65  It.  Ed.  290,  31  Snp.  Ct.  288,  holding  qnestion  as 
to  validity  of  order  of  commission  fixing  rate  does  not  become  moot 
upon  expiration  of  period  for  which  rate  was  prescribed,  where  lia- 
bility for  reparation  remains ;  State  v.  Cox,  87  Ohio  St.  336,  101  N.  E. 
139,  holding  Gen.  Code,  §§  13,681-13,684,  confers  appellate  jurisdiction 
npon  State  Supreme  Court  in  criminal  case,  and  question  presented  by 
bill  of  exceptions  is  not  moot  question. 

Distinguished  in  United  States  v.  Hamburg,  Amerikanische  Packet 
etc.  Co.,  239  U.  S.  476,  60  L.  Ed.  891,  36  Snp.  Qt.  216,  dismissing  suit 
to  dissolve  corporation  as  illegal  under  Anti-trust  Act,  where  ease  has 
become  moot  because  of  European -war;  Southern  Pac.  Co.  v.  Eshelman, 
227  Fed.  932,  dismissing  bill  to  restrain  enforcement  of  California 
Public  Utilities  Act  of  1911,  where  order  of  commission  has  disposed 
of  subject  matter  of  immediate  controversy;  Great  Northern  Ry.  Co. 
V.  Public  Service  Commission,  69  Wash.  680,  682,  126  Pac.  949,  960, 
denying  writ  of  review  where  railroad,  ordered  by  Public  Service  Com- 
mission to  construct  spur-track  to  warehouse  at  owner's  expense,  did 
not  api)eal  or  apply  for  suspension  of  order  which  superior  oourt  is 
authorized  to  grant  pendente  lite  by  Laws  1911,  e.  117,  §  87,  but  did 
construction  work. 

Interstate  Commerce  Commiflsion  lias  Jurisdiction  to  regulate  duurges  of 
terminal  company  wliich  is  part  of  railroad*  and  steamship  system  and  oper- 
ates terminals  to  accommodate  export  and  inq^ort  tralllc 

Approved  in  Thomi)son  v.  Railroad  Commission  of  Louisiana,  198 
Fed.  694,  upholding  order  of  Louisiana  railroad  commission  annulling 
special  rate  given  to  single  shipper  of  gravel  and  establishing  charge 
to  be  made  for  sand  and  gravel  in  carload  lots,  but  holding  met  fur- 
ther order  fixing  rate  at  larger  sum  for  long  than  for  short  haol,  which 
was  not  based  on  hearing  or  investigation ;  dissenting  opinion  in  Hooker 
V.  Interstate  Commerce  Commission,  188  Fed.  266,  majority  upholding 
order  of  1910  of  Interstate  Commerce  Commission  establishing  maxi- 
mum first  class  freight  rates  between  Cincinnati  and  Chattanooga. 

Verbal  declarations  cannot  alter  facts;  and  mere  ehaxter  dedantion 
that  terminal  company  is  wharfage  company  and  railroad  is  holding  com- 
pany is  of  no  consequence  ii^ere  control  by  holding  OMnpany  of  railroads 
and  tenninal  company  has  united  them  into  one  system. 

Approved  in  Hubbard  v.  Galveston  etc.  Ry.  Co.,  200  Fed.  510,  118 
C.  C.  A.  608,  granting  equitable  relief  of  discovery  and  aooounting 
against  Southern  Pacific  Company  having  control  over  Galveerton  rail- 
way in  suit  on  mortgage  bonds,  whether  or  not  honAolden'  agreement 
with  respect  to  interest  was  valid  and  enforceable;  United  8tete6  v. 
North  Pac.  Wharves  etc.  Co.,  4  Alaska,  671,  upholding  indictneari  Q»der 
Sluuman  Act,   §   2,  for  monopolizing  wharfinger  busin^fis  m  Akeka, 
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wiiere  wharf  was  terminal  of  railroad  engaged  in  interstate  and  foreign 
commeree. 

What  is  railroad  '' terminal  company.''    Note,  Ann.  Cas.  1915D, 
1248.  . 

To  make  wharres  manufacturing  or  concentrating  points  for  one  shipper 
and  not  f  or  aU  is  to  glv«  that  shipper  preference  in  vlolatloii  of  Xnterstate 
Oommerce  Act,  where  such  mannfactmre  on  wharves  of  terminal  company 
is  but  incident  in  transshipment  of  prodncts  in  eacport  trade. 

Approved  in  United  States  v.  Pacific  etc.  NaT.  Co.,  4  Alaska,  542, 
holding  action  will  not  lie  for  recovery  of  excessive  freight  charges  in 
conformity  with  schedule  filed  with  Interstate  Commerce  Commission 
until  ruling  is  obtained  from  that  body;  St.  Louis  etc.  Ry.  Co.  v.  StatI, 
112  Ark.  154,  165  S.  W.  264,  holding  order  of  commission  requiring 
railroad  to  render  switching  service  at  same  rates  to  two  competing 
mannfactnring  companies  whose  plants  are  not  similarly  situated  with 
respect  to  railroad  tracks  is  void;  McNamara  v.  Washington  Terminal 
Co.,  37  App.  D.  C.  396,  holding  terminal  company  controlling  all  pas- 
senger traffic  entering  city  while  within  zone  occupied  by  its  station  and^ 
tracks,  is  engaged  in  interstate  commerce,  and  is  common  carrier  within 
Federal  Employers'  liability  Act;  Florida  Cent.  R.  ^Co.  v.  Cherokee 
Sawmill  Co.,  137  Ga.  821,  74  S.  E.  526,  enjoining  railroad  from  inter- 
fering with  sawmill  company  in  operating  logging  train  under  contract 
pei*mitting  sawmill  company  to  join  tramways  to  main  line  at  certain 
places,  but  enjoining  sawmill  company  from  tapping  line  at  other  places 
than  thoee  speeified  in  contract  or  acquiesced  in  by  railroad. 

Right  of  railroad  to  discriminate  as  to  wharf  privileges.    Note, 
48  L.  B.  A.  (N.  S.)  966. 

That  shipments  were  not  made  on  thronith  Mils  of  lading  makes  no  dlf  * 
ferrace^  where  they  were  destined  for  export;  and  sndi  shipments  are  in 
f<ttelgn  commerce  when  they  have  actually  started  in  course  of  transpor- 
tation. 

Approved  in  New  York  Cent,  etc.  Ry.  Co.  v.  Gray,  239  U.  S.  586, 
60  L.  Edv  45S,  36  Sup.  Ct.  177,  holding  anti-pass  provision  of  Hepburn 
Act  of  1906  applies  to  transportation  within  State  as  part  of  inter- 
state journey;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238 
U.  S.  466,  59  I..  Ed.  1410,  1411,  35  Sup.  Ct.  896,  holding  delivery  of  coal 
f.  o.  b.  at  mine  for  purpose  of  filling  contracts  of  purchasers  in  other 
States  is  interstate  commerce,  and  action  for  damages*  for  discrimina- 
tion in  distribution  of  cars  cannot  be  maintained  prior  to  action  by  in- 
terstate oommerce  commission;  Illinois  Central  R.  R.  Co.  v.  De  Fuentes, 
236  U.  S.  163,  59  L.  Ed.  520,  35  Sup.  Ct.  275,  holding  order  of  Louisiana 
Railroad  C'Ommission,  No.  295,  relating  to  use  of  terminals  and  switching 
of  cars  from  oonnection  with  comx)eting  interstate  railroad,  is  void  as  bur- 
den OB  interetate  commerce;  United  States  v.  Louisiana  etc.  Ry.  Co.,  234 
U.  S.  M,  58  L.  Ed.  1195,  34  Sup.  Ct.  741,  railroads  originally  built  as 
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mere  plant  facilities,  treated  as  common  carriers  by  Stat£  authorities,  en- 
gaged in  carrying  goods  for  hire,  exercising  right  of  eminent  domain, 
and  dealt  with  as  common  carriers  by  connecting  systems,  are  common 
carriers;  Railroad  Commission  v.  Texas  etc.  Ry.  Co.,  229  U,  S.  341, 
57  L.  Ed.  1219,  33  Sup.  Ct.  837,  holding  shipments  of  stoves  and  lot;s 
intended  for  export  on  local  bills  of  lading  to  seaport  are  foreign  com- 
merce subject  to  interstate  and  not  intrastate  rates;  Texas  etc.  K.  R. 
Co.  V.  Sabine  Tram  Co.,  227  U.  S.  123,  124, 125,  126,  127,  57  L.  Ed.  447. 
448,  449,  33  Sup.  Ct.  229,  shipments  of  lumber  intended  for  export  on 
local  bills  of  lading  between  intrastate  points  are  foreign  conmierce; 
United  States  v.  Union  Stock  Yard  etc.  Co.,  226  U.  S.  304,  67  L.  Ed, 
233,  33  Sup.  Ct.  83,  holding  stockyard  company  and  junction  railroad 
company  performing  services  in  relation  to  movement  of  interstate 
freight  are  engaged  in  interstate  commerce  and  contract  to 
pay  bonus  to  shipper  constructing  packing  plant  adjacent  to  rail- 
road and  agreeing  to  handle  only  goods  by  it,  is  illegal  discrimina- 
tion in  violation  of  Elkins  Act  of  1903;  Railroad  Commission  of  Ohio 
V.  Worthington,  225  U.  S.  110,  56  L.  Ed.  1008,  32  Sup.  Ct.  653,  rate  es- 
tablished by  Ohio  railroad  commission  upon  shipments  of  coal  on  local 
bills  of  lading  from  points  in  State  including  actual  placing  of  coal  on 
vessels  for  shipment  beyond  State,  is  void  as  burden  on  interstate  com- 
merce ;  Alabama  Great  Southern  R.  Co.  v.  Geoige  H.  McFadden  &  Bros., 
232  Fed.  1003,  holding  shipments  of  cotton  to  point  within  State  to  be 
compressed  and  thence  shipped  outside  of  State  are  interstate  ship- 
ments, although  not  billed  to  ultimate  destination;  Oneida  Farmers' 
Shipping  Assn.  v.  St.  Joseph  etc.  Ry.  Co.,  90  Kan.  273,  133  Pac.  887, 
allowing  recovery  by  shipper  of  penalty  for  delay  in  shipment  of  grain 
between  intrastate  points  under  State  statute,  though  by  agreement 
between  carrier  and  purchaser  grain  was  intended  for  interstate  ship- 
ment; American  Express  Co.  v.  Miller,  104  Miss.  250,  45  L.  R.  A.  (N.  S.) 
120,  61  South.  308,  holding  transportation  of  liquor  sold  in  Louisiana 
to  customers  in  Mississippi  is  interstate  commerce  and  express  com- 
pany could  not  refuse,  under  State  law,  to  accept  shipment;  Deardorff 
V.  Chicago  etc.  Ry.  Co.,  263  Mo.  76,  172  S.  W.  336,  holding  shipment  of 
stock  from  Missouri  point  to  Kansas  City  stockyards  located  in  Missouri 
and  Kansas,  and  unloaded  at  chutes  in  Kansas,  is  interstate;  Trow- 
bridge V.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App.  58,  179  S.  W.  779, 
holding  railroad  accepting  car  billed  from  point  outside  State  and  trans- 
porting it  to  point  in  State  is  engaged  in  interstate  commerce,  although 
car  was  billed  only  to  connecting  point  with  its  line,  and  allowing  re- 
covery under  Federal  act  by  employee  injured  while  coupling  empty 
car  on  its  line ;  Conley  v.  Chicago  etc.  R.  R.  Co.,  192  Mo.  App.  537,  183 
S.  W.  1112,  holding  shipment  of  horses  to  point  in  another  State  sub- 
ject to  stop-over  privilege  to  load  other  horses  is  interstate  commerce, 
regardless  of  whether  through  bill  of  lading  is  issued;  Potter  v.  Kan- 
sas City  Southern  Ry.  Co.,  187  Mo.  App.  60,  172  S.  W.  1154,  holding 
shipment  of  stock  from  Missouri  into  Kansas,  back  into  Missouri,  then 
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into  Kansas,  where  stock  is  nnloaded  is  interstate;  Bailey  v.  Missouri 
Pac.  Ry.  Co.,  184  Mo.  App.  463,  171  S.  W.  46,  holding  shipment  of 
commodity  delivered  to  carrier  for  continuous  transportation .  to  point 
outside  State  is  interstate,  regardless  of  whether  bill  of  lading  is 
through  or  local;  Service  &  Wright  Lumber  Co.  v.  Sumpter  Valley  Ry. 
Co.,  67  Or.  85,  135  Pac.  546,  holding  bill  of  lading  is  not  conclusive, 
and  question  whether  delivery  to  initial  carrier,  whose  line  is  wholly 
within  State,  is  interstate  or  intrastate,  is  for  jury ;  Clark  Bros.  Coal  Min. 
Co.  V.  Pennsylvania  R.  Co.,  241  Pa.  528,  88  Atl.  758,  fact  that  plaintiff 
shipper  has  secured  award  of  reparation  from  Interstate  Commerce 
Commission  does  not  bar  action  for  damages  under  State  statute  for 
discrimination  in  distribution  of  coal  cars,  where  discrimination  related 
to  intrastate  shipment;  Duluth-Superior  Milling  Co.  v.  Northern  Pac. 
Ky.  Co.,  152  Wis.  539,  540,  542,  140  N.  W.  1109,  1110,  holding  switching 
service  at  initial  carrier's  terminal  yard  is  part  of  interstate  transporta- 
tion, and  denying  recovery  of  charges  alleged  excessive;  dissenting 
opinion  in  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed.  744,  134 
0.  C.  A.  415,  majority  holding  logs  transported  by  mill  company  from 
forest  in  Washington  to  Pnget  Sound  had  not  started  on  ultimate  jour- 
ney, and  railroad  was  not  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act  of  1908. 

Distinguished  in  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed.  739, 
134  C.  C.  A.  415,  logs  transported  by  mill  company  over  its  own  road 
from  forest  in  Washington  to  Puget  Sound  had  not  started  on  ultimate 
journey,  and  railroad  is  not  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act  of  1908;  United  States  v.' Union  Stock- 
yard ft  Transit  Co.,  192  Fed.  342,  holding  stockyards  company  upon 
leasing  its  line  and  equipment  to  independent  company  for  term  of 
years  ceases  to  be  common  carrier  engaged  in  interstate  commerce 
within  meaning  of  Interstate  Commerce  Act;  Louisville  etc.  R.  Co.  v. 
Ohio  Valley  Tie  Co.,  148  Ky.  725,  147  S.  W.  424,  shipments  of  ties 
f.  o.  b.  Louisville  from  another  point  in  Kentucky  are  intrastate,  al- 
t>iough  consigned  to  nonresident  officials  of  purchasing  railroads  and 
sjiipped  to  other  States  without  unloading;  dissenting  opinion  in  United 
States  V.  Union  Stockyard  &  Transit  Co.,  192  Fed.  347,  majority  holding 
junction  railway  operating  as  lessee  stockyards  raili*oad  wholly  within 
State,  but  connecting  with  interstate  roads,  is  common  carrier  required 
to  file  schedules  within.  Interstate  Commerce  Act  as  amended  in  1906. 

219  U.  8.  627-087,  55  I*.  Ed.  820,  31  Bap.  OL  296,  MEBBIMAOK  BIVEB 
SAV.  BAUK  ▼.  OLAT  OBMTBB. 

Willie  Oircttit  Court's  contlnnanoe  of  injimction  operates  to  continue  Its 
julsdlctteii  oTer  snbjaet  matter  and  parties  so  as  to  enalile  tt  to  preeerre 
etatns  quo  pcmdinif  appeal,  indncUng  power  to  take  cognizance  of  Yidation 
of  ln^anctioii,  it  doeiri  not  follow  that  disobedieiice  of  injnnctioa  may  not  be 
regaided  aa  contempt  of  appellate  Jnrladictioii  of  Supreme  Ooort. 
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Approved  in  Alfred  v.  Alfired,  87  Vt  544,  90  Atl.  581,  holding  Su- 
preme Court  under  P.  S.,  1308-1310,  has  jurisdieiion  of  cfaanoellor  to 
make  interlocutory  order  to  enjoin  defendant  from  using  or  disposinic 
of  rents  and  products  of  real  estate  i)ending  appeal  in  action  involving 
rights  of  parties  in  such  real  estate. 

Winfnl  removal  beyond  reach  of  court  of  subject  matter  of  litl^tion  or 
itB  dCBtruction  pending  appeal  from  decree  praying  for  injunction  to  pre- 
Tent  sucb  removal  or  destruction  until  riglit  shaU  be  determined,  is^  in  and 
of  itself,  contempt  of  appellate  jurisdiction  of  Supreme  Court. 

Approved  in  Barz  .v.  Sawyer,  159  Iowa,  488,  141  N.  W.  322,  allowing 
bill  of  review  where  pending  action  by  land  owners  assessed  for  drain- 
age to  enjoin  payment  of  warrants,  such  payment  was  made  and  not  dis- 
covered until  after  entry  of  decree. 

» 

Fact  tliat  defendants  removing  property.  In  violation  of  order  of  in- 
junction, after  order  of  aifirmance  diamlsaing  comidaint  believed  case  was 
ended,  does  not  acquit  them  of  tedinical  contempt,  since  appeal  is  pending 
nntU  mandate  issues,  but  in  view  of  good  faith  of  defendants,  court  held 
to  have  been  vindicated  by  payment  of  coeta. 

Distinguished  in  In  re  Independent  Pub.  Co,.  228  Fed.  790,  holding 
contempt  proceeding  to  punish  publication  of  newspaper  article  read 
by  jurors,  making  discharge  of  jury  necessary,  is  both  civil  and  crim- 
inal, and  fine  should  be  imposed  to  reimburse  government  for  costs. 

^        Right  to  punish  violation  of  injunction  after  dissolution  thereof. 
Note,  Ann.  Oas.  1915D,  1010. 

Dissolution  of  preliminary  injunction  as  affecting  ri^ht  to  punish 
for  violation.    Note,  51  L.  &.  A.  (N.  S.)  978.         "^ 

Contempt   procedure   in  Federal  court.    Note,  Ann.   Caa.   1915D, 
1062. 

219  XT.  8.  5S7-«8,  56  L.  Bd.  326,  31  Sup.  Ot.  297,  ROUaHTON  v.  KNIGHT. 

Under  Forest  Reserve  Act  of  1807,  not  prescribing  method  for  exchange 
of  lands  within  reserve  for  equal  area  of  pubUc  land  elaewbere,  it  was  com- 
petent for  Land  Department  to  adopt  riUea  and  regulations  for  administra- 
tion of  act,  and  Supreme  Court  has  already  held  such  regulations  vaUd. 

Approved  in  United  States  v.  Grimaud,  220  U.  S.  520,  56  L.  Bd.  569, 
31  Sup.  Ct.  480,  regulation  of  Secretary  of  Ap'iculture  prohibiting  jpi-az- 
ing  of  sheep  on  forest-  reserve  without  permit  under  authority  of  acts 
of  1891,  1897  and  1905,  is  not  void  as  improper  delegation  of  legisla- 
tive power;  United  States  v.  11,150  Pounds  of  Butter,  188  Fed.  159. 
act  of  1902  requiring  confiscation  of  butter  containing  abnormal 
amount  of  moisture  and  authorizing  Secretary  of  Agriculture  to  make 
rules  and  regulations  to  carry  it  into  effect  did  not  authorize  Secretary 
to  make  rule  that  butter  containing  more  than  sixteen  per  cent  of 
moisture  should  be  confiscated. 


215  CHICAGO  ETC.  R.  B.  CO.  v.  McGUIRE.    219  U.  S.  549-675 

Person  not  foUoivliig  roles  and  regnlationB  adopted  by  Land  Depaxt- 
HMnt  under  Forest  Beserre  Act  of  1897  and  whose  reUnquishment  was  not 
accepted,  did  not  become  entitled  to  selection  and  exchange  of  land  after 
repeal  of  act.  by  act  of  1905. 

Approved  in  Daniels  v.  Wagner,  205  Fed.  238,  125  C.  C.  A.  93,  hold- 
ing selector  of  lieu  lands  in  exchange  for  lands  within  forest  reserve 
under  aet  of  1897,  acquires  no  vested  rights  by  filing  deed  of  relinquish- 
ment and  selection  papers  in  land  ofiice,  which  before  approval  by  Land 
Conunission  will  cut  oft  intervening  and  subsequent  rights. 

21»  U.  R.  549-576,  65  L.  Ed.  S28,  31  Snp.  Ot.  259,  CHICAGO,  B.  At  Q.  B.  B. 
CO.  ▼.  McOUIBE. 

Freedom  of  contract  is  qualified  and  not  an  absolute  right;  and  statute 
prohibiting  contracts  limiting  liability  for  injuries  made  in  advance  of  in- 
jury received  and  that  subsequent  acceptance  of  benefits  under  such  con- 
tracts shall  not  preclude  recovery  for  injuries  does  not  impair  liberty  of  con- 
tract guaranteed  by  Fourteentb  Afaendment. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  380,  L.  R.  A.  1915F,  829,  59 
Ifc  Ed.  630,  36  Sup.  Ct.  342,  upholding  California  statute  of  1911,  limit- 
ing hours  of  Vomen  employed  in  hotels  and  other  specified  occupations ; 
Coppage  V.  Kansas,  236  U.  S.  18,  L.  R.  A.  1915G,  960,  59  L.  Ed.  447, 
35  Sup.  Ct.  240.  holding  void  Kansas  statute  of  1909,  making  it  mis- 
demeanor for  employer  to  require  employee  to  agree  not  to  become  or 
remain  member  of  labor  union  during  term  of  employment ;  Bail  &  River 
Coal  Co.  V.  Yaple,  236  U.  S.  349,  59  h.  Ed.  615,  35  Sup.  Ct.  359,  uphold- 
ing Ohio  statute  of  1914,  prohibiting  screening  of  coal  as  basis  of  pay- 
ment of  miners'  wages;  Qerman  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S. 
413,  L.  R.  A.  19150,  1189,  58  L.  Ed.  1022,  34  Sup.  Ct.  612,  upholding 
Kansas  statute  of  1909,  regulating  rates  of  fire  insurance;  Erie  R.  R. 
Co.  V.  Williams,  233  U.  S.  699,  51  L.  R.  A.  (N.  S.)  1097,  58  L.  Ed.  1160, 
34  Sup.  Ct,  761,  upholding  New  York  Labor  Law  of  1907,  requiring 
semi-monthly  payments  of  wages  in  cash  of  employees  in  specified  in- 
dustries including  railroads;  Riley  v.  Massachusetts,  232  U.  S.  680,  58 
L.  Ed.  794,  34  Sup.  Ct.  469,  upholding  Massachusetts  Act  of  1909,  §  48, 
r^ulating  hours  of  employment  of  women  in  factories;  Rosenthal  v. 
New  York,  226  U.  S.  270,  Ann.  Cas.  1914B,  71,  67  L.  Ed.  216,  33  Sup.  Ct. 
27,  upholding  New  York  Penal  Code,  §  550,  as  amended  in  1903,  requir- 
ing junk  dealers  purchasing  wire  and  copper,  used  by  railroads,  tele- 
grraj^  and  telephone  ccnnpanies  to  ascertain  whether  seller  has  right  to 
sell;  Schmidinger  v.  Chicago,  226  U.  S.  590,  Ann.  Gas.  1914B,  284,  57 
L.  Ed,  369,  33  Sup.  Ct.  182,  upholding  Chicago  ordinance  of  1908  fixing 
standard  sizes  of  loaves  of  bread  and  prohibiting  sale  of  other  sizes; 
Burnett  v.  Atlantic  Coast  Line  R.  Co.,  163  N.  C.  190,  79  S.  E.  415,  and 
Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  609,  610,  56  L.  Ed. 
915,  32  Sup.  Ct.  589  (affirming  36  App.  D.  C.  668,  1  N.  C.  C.  A.  895), 
both  allowing  recovery  under  Federal  Employers'  Liability  Act,  §  5,  by 
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injured  employee,  who  was  member  of  relief  department,  where  stipula- 
tion that  acceptance  of  benefits  constituted  release  from  all  claim  for 
damages  was  incorporated  in  application  for  membership ;  St.  Louis  etc. 
Ry.  Co.  V.  Conley,  187  Fed.  952,  110  C.  C.  A.  97,  and  Mortdou  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  52,  38  L.  R.  A.  (N.  S.)  44.  56  L.  Ed.  347, 
32  Sup.  Ct.  169,  1  N.  C.  C.  A.  886,  botli  upholding  Employew'  Liability 
Act  of  1908,  as  amended  in  1910 ;  Mutual  Loan  Co.  v.  Martell,  222  U.  S. 
235,  Ann.  Gas.  1913B,  529,  56  L.  Ed.  179,  32  Sup.  Ct.  74,  upholding 
Massachusetts  statute  of  1908,  making  invalid  assignments  of  future 
Ava«*cs  less  than  two  hundred  dollars,  without  written  aooeptance  of  em- 
ployer, consent  of  wife,  and  filing  in  public  office ;  Northern  Pao.  Ry.  Co. 
V.  United  States,  213  Fed.  580,  130  C.  C.  A.  157,  and  Baltimore  etc. 
R.  R.  Co.  V.  Intei-state  Commerce  Commission,  221  U.  S.  619,  55  L.  Cd. 
883,  31  Sup.  Ct.  621,  both  upholding  act  of  Cofngress  of  1907  regulating 
hours  of  employees  of  interstate  railways;  Wiseman  v.  Tanner,  221  Fed. 
700,  upholding  Washington  Initiative  Act,  No.  8,  making  it  unlawful  to 
demand  or  receive  fees  for  furnishing  employment  to  workers  or  in- 
formation leading  thereto;  Hawkins  v.  Bleakley,  220  Fed.  381,  382,  up- 
holding Iowa  Workmen's  Compensation  Act  (Acts  35th  Gren.  Assem., 
c.  147),  §§  1-61;  Standard  Home  Co.  v.  Davis,  217  Fed.  918,  upholding 
Arkansas  Act  of  1913,  regulating  investment  companies;  Baltimore  etc. 
R.  Co.  V.  Qawinske,  197  Fed.  33,  34,  116  C.  C.  A.  579,  holding  release 
executed  by  railroad  employee  becoming  member  of  relief  department 
is  avoided  by  Fedei'al  Employers'  Liability  Act,  and  allowing  recovery 
for  injtiries;  Atlantic  Coast  Line  R.  Co.  v.  Finn,  195  Fed.  688,  692,  117 
C.  C.  A.  1,  holding  railroad  is  not  released  from  liability  for  injuries  to 
employee  by  acceptance  of  benefits  under  contract  of  release  made  be- 
fore enactment  of  act  of  Congress  of  1905,  providing  acceptance  of  bene- 
fits shall  not  bar  recovery;  United  States  v.  St.  Louis  etc.  Ry.  Co.,  189 
Fed.  961,  upholding  Hours  of  Service  Act  of  1907,  c.  2939,  §  3,  limiting 
bom's  of  employees  of  intei^tate  railroads;  Railroad  Commission  v. 
Louisville  etc.  R.  Co.,  140  Ga.  827,  Ann.  Gas.  1915A,  1018,  L.  R.  A. 
1915E,  902,  80  S.  E.  332,  upliolding  order  of  railroad  commission  of  1912 
relating  to  mileage  or  penny  scrip-books ;  Washington  v.  Atlantic  Coast 
Line  R.  Co.,  136  Ga.  649,  650,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1071, 
upholding  railroad  Employer's  Liability  Act  of  1909,  providing  that 
acceptance  of  benefits  should  not  release  railroad  from  liability,  as 
applied  to  railroad  employee  joining  relief  department  before  passage 
of  act;  St.  Louis  etc.  R.  Co.  v.  McWhirter,  146  Ky.  435,  140  S.  W.  676, 
allowing  recovery-  for  death  of  railroad  flagman  employed  more  than 
sixteen  hours  in  violation  of  Federal  Hours  of  Service  Act  of  1907; 
Commonwealth  v.  Karvonen,  219  Mass.  32,  Ann.  Gas.  19160,  846, 
L.  R.  A.  1915B,  706,  106  N.  E.  567,  upholding  Stats.  1913,  c.  678,  §  2, 
prohibiting  carrying  of  red  or  black  flags  in  parade;  Commonwealth  v. 
Libbey,  216  Mass.  357,  Ann.  Oas.  1915B,  659,  49  L.  R.  A.  (N.  S.)  879, 
103  N.  E.  924,  upholding  statute  of  1910,  requiring  employer  advertis- 
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ing  far  employees  during  Birike  to  mention  fact  that  strike  exists ;  Son- 
smith  V.  Pere  Marqnette  R.  Co.,  173  Mich.  78,  80,  89,  138  N.  W.  356, 
357,  360,  upholding  Public  Acts  1909,  No-  104,  withdrawing  from  carrier 
defenses  of  fellow-servant,  assumed  risk,  and  contributory  neglig^euce*; 
Lawson  v.  Halifax-Tonopah  Min.  Co.,  36  Nev.  604,  135  Pac.  615,  under 
Laws  of  1912,  §  5652,  providing  that  no  indemnity  contract  nor  accept- 
ance of  benefits  shall  be  defense  to  action  for  injuries  or  death, 
release  from  injuries  amounting  to  twelve  hundred  dollars  in  con- 
sideration of  thirty-six  dollars,  did  not  prevent*  recoveiy  of  damages ; 
Carter  v.  Craig,  77  N.  H.  205,  Ann.  Gas.  1914D,  1179,  52  L.  R.  A.  (N.  S.) 
211,  90  Atl.  600,  upholding  Laws  of  1907,  c.  68,  §  1,  imposing  tax  upon 
property  passing  by  will;  Sexton  v.  Newark  District  Tel.  Co.,  84  N.  J.  L. 
93,  86  AtL  464,  3  N.  C.  C.  A.  577,  upholding  Employers'  Liability  Act 
of  1911,  abolishing  defenses  of  fellow-servant  and  assumed  risk;  Her- 
ring v.  Atlantic  etc  R.  Co.,  168  N.  C.  556,  557,  84  S.  E.  863,  holding 
contract  of  railroad  employee  to  accept  benefits  void  under  Federal 
Employers'  Liability  Act  and  allowing  recovery  for  injuries  by  employee 
eompeUed  to  enter  relief  department;  King  v.  Atlantic  Coast  Line  R. 
Co.,  157  N.  C.  63,  73,  48  L.  R.  A.  (N.  S.)  450,  72  S.  E.  808,  812,  holding 
acceptance  of  benefits  after  injury  does  not  release  railroad  from  lia- 
bility for  injuries  to  employee;  Miller  v.  Atlantic  Coast  Line  R.  Co., 
90  S.  C.  258,  269,  73  S.  E.  74,  1  N.  0.  C.  A.  453,  upholding  act  of  1905 
providing  that  acceptance  of  benefits  by  injured  employee  does  not  bar 
recovery  for  injuries;  Hopkins  v.  Richmond,  117  Va.  720,  721,  86 
S.  E.  147,  upholding  Richmond  segregation  oi'dinance  of  1911,  as  applied 
to  rights  of  owners  accruing  since  passage  of  act;  dissenting  opinion 
in  Coppage  v.  Kansas,  236  U.  S.  27,  29,  42,  L.  R.  A.  1915G,  960,  59 
L  Ed.  451,  452,  457,  36  Sup.  Ct.  240,  majority  holding  void  Kansas 
statute  of  1909,  making  it  misdemeanor  for  employer  to  require  em- 
ployee to  agree  not  to  become  or  remain  member  of  labor  union  during 
term  of  employment;  dissenting  opinion  in  Nelson  v.  Atlantic  Coast 
Line  Ry.  Co.,  167  N.  C.  189,  190,  83  S.  E.  324,  325,  majority  allowing 
nonsuit  in  action  for  injuries,  .where  evidence  of  fraud  on  part  of 
advisory  committee  of  relief  department  was  insufficient;  State  v. 
Armour  &  Co.,  27  N.  D.  204,  145  N.  W.  1043,  upholding  Laws  of  1907, 
c.  196,  requiring  lard  to  be  put  up  in  pail  or  container  holding  one, 
three  or  five  pounds  net  weight,  or  some  whole  multiple  thereof. 

Distinguished  in  'dissenting  opinion  in  Railroad  Commission  v.  Louis- 
viUe  etc.  R.  Co.,  140  Ga.  841,  Aim.  Gas.  1915A,  1018,  L.  R.  A.  1915E, 
902,  80  S.  E.  338,  majority  upholding  order  of  railroad  commission 
of  1912  relating  to  mileage  or  penny  scrip-books. 

Validity  and  effect  of  agreement  limiting  liability  of  master  to 
servant  for  future  negligence.    Note,  Asul  Gas.  1912A,  1153. 

Constitutionality  of  statute  forbidding  avoidance  of  liability  to 
employee  or  reduction  of  damages  by  relief  or  indemnity  con- 
tract. *  Notes,  38  L.  R.  A.  (N.  8.)  706;  SB  L.  R.  A.  (N.  S.)  868. 
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Wbere  legUlatire  action  ia  not  arbitrary  and  there  ia  reaaonable  rela- 
tion to  object  witliin  governmental  authority,  execdae  of  legialatiye  discre- 
tion ia  not  subject  to  Judicial  review. 

Approved  in  Rast  v.  Van  Deman  A  Lewis  Co.,  240  U.  S.  365,  60 
L.  Ed.  690,  36  Sup.  Ct.  377,  upholding  Florida  statute  of  1913  imposing 
special  license  tax  upon  merchants  using  proRt-sharing  coupons  and 
trading-stamps;  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S,  414, 
L.  R.  A.  1915C,  1189,  58  L.  Ed.  1023,  34  Sup.  Ct.  612,  upholding  Kansas 
statute  of  1909  regulating  rates  of  fire  insurance;  Davis  v.  Florida 
Power  Co.,  64  Fla.  266,  Ann.  Gas.  1914B,  965,  60  South.  765,  5  N.  C.  C.  A. 
940,  upholding  Gen.  Stats.,  §  3147,  providing  remedy  to  parent  for 
wrongful  death  of  minor  child  against  corporation  or  private  associa- 
tion, but  not  against  individuals;  People  v.  Charles  Schweinler  Press, 
214  N.  Y.  407,  Ajin.  Oaa.  1916D,  1059,  108  N.  E.  642,  upholding  Labor 
Law  (ConsoL  Laws,  c.  31),  §  93b,  regulating  hours  of  employment  of- 
women  in  factories;  King  v.  Atlantic  Coast  Line  R.  Co.,  157  N.  C.  70, 
48  L.  E.  A.  (N.  S.)  450,  72  S.  E.  811,  holding  acceptance  of  benefits 
by  injured  employee  does  not  release  railroad  from  liability  for  in- 
juries; Pennsylvania  R.  Co.  v.  Ewing,  241  Pa.  589,  Ann.  Oaa.  1915B, 
157,  49  L.  R.  A.  (N.  S.)  977,  88  Atl.  777,  upholding  Full  Crew  Act  of 
1911  relating  to  proper  manning  of  trains  for  safety  of  passengers  and 
employees;  dissenting  opinion  in  People  v.  Crane,  214  N.  Y,  195,  Ann. 
Gas.  1915B,  1254,  108  N.  E.  441,  majority  upholding  Statute  of  1909, 
§  14,  requiring  State,  municipality,  or  contractors  to  employ  only  United 
States  citizens  in  construction  of  public  works,  and  to  give  preference 
to  State  citizens. 

Where  legislatoxe  has  power  to  eatablidi  regolatioiis,  it  haa  power  to  pro- 
hibit contracts  nulUMna  such  regolationfl. 

Approved  in  Philadelphia  R.  R.  Co.  v.  Schubert,  224  U.  S.  609,  56 
L.  Ed.  915,  32  Sup.  Ct.  589,  1  N.  C.  C.  A.  900,  allowing  recovery  under 
Federal  Employers'  Liability  Act,  §  5,  by  injured  employee  who  was 
member  of  relief  department,  where  stipulation  that  acceptance  of 
beneRts  constituted  release  from  all  claim  for  damages  was  incorporated 
in  application  for  membership;  Rodell  v.  Relief  Department,  118  Minn. 
463,  137  N.  W.  175,  holding  release  void  under  Federal  Employers' 
Liability  Act  of  1908,  §  5,  and  allowing  recovery  for  death  of  railroad 
emploj'ee. 

Distinguished  in  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
711,  majority  upholding  Washington  Initiative  Act,  No.  8,  making  it 
unlawful  to  demand  or  receive  fees  for  furnishing  employment  to  work- 
ers or  information  leading  thereto. 

Iowa  Code,  section  2071«  aa  amended  in  1898,  prohibiting  con- 
tracts limiting  right  of  railway  employees  to  recover  damages  at  common 
law  is  within  police  power  of  State,  has  reaaonable  relation  tj  matter  regu- 
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Utad,  and  is  not  yoid  imdMr  due  proc€M  or  equal  protection  clauses  of  Fed- 
eral 


Approved  in  Rast  t.  Van  Deman  A  Lewis  Co.,  240  U.  S.  367,  366, 
60  L.  Ed.  687,  690,  36  Sap.  Ct.  374,  upholding  Florida  statute  of  1913 
imposing  special  license  tax  upon  merchants  using  profit-sharing  coupons 
and  trading-stamps;  Miller  v.  Strahl,  239  U.  B.  435,  60  L.  Ed.  368, 
36  Sup.  Ct.  150,  upholding  Nebraska  statute  of  1913  requiring  keepei*s 
of  hotels  of  over  fifty  rooms  to  keep  night  watchman  to  guard  against 
fire  and  to  inform  guests  in  case  of  fire;  Price  v.  Illinois,  238  U.  S. 
452,  59  L.  Ed.  1405,  35  Sup.  Ct.  892,  upholding  Illinois  Pure  Food  Law 
of  1907  prohibiting  sale  of  food  preservatives  containing  boric  acid; 
Hendrick  v.  Maryland,  235  U.  S.  623,  59  L.  Ed.  391,  35  Sup.  Ct.  140, 
upholding  Maryland  statute  of  1910  licensing  and  regulating  motor  vehi- 
cles ;  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  289,  58  L.  Ed. 
1S17,  34  Sup.  Ct.  829,  upholding  Georgia  statute  of  1908,  Civil  Code, 
§§  2697,  2698,  requiring  railroads  to  use  locomotive  headlights  of  speci- 
fied form  and  power;  Stu:iges  etc.  M%.  Co.  y.  Beauchamp,  231  U.  S. 
325,  L.  R.  A.  1915A,  1196,  58  L.  Ed.  249,  34  Sup.  Ct.  60,  upholding 
niiiUMs  ehild  labor  law  of  1903;  Central  Lumber  Co.  v.  South  Dakota, 
226  U.  S.  162.  57  L.  Ed.  170,  33  Sup.  Ct.  66,  upholding  South  Dakota 
Laws  of  1907,  c.  131,  prohibiting  unfair  discrimination  in  sales  of 
commodity  in  different  sections  of  State  by  manufacturer  or  distributer; 
Selovcr,  Bates  &  Co.  y.  Walsh,  226  U.  S.  123,  67  L.  Ed.  161,  33  Sup. 
Ct.  69,  upholding  Minnesota  Laws  of  1897,  c,  223,  providing  that  vendor 
of  lands  cannot  cancel  contract  without  reasonable  written  notice  to 
vendee  to  comply  with  terms  of  contract;  Chicago  v,  Sturges,  222 
U.  S.  324,  Ann.  Oas.  1918B,  1849,  66  L.  Ed.  221,  32  Sup.  Ct.  92,  uphold- 
ing" Illinois  Act  of  1887  indemnifying  owners  of  prox>erty  for  damages 
by  mobs  and  riots,  which  imposes  absolute  liability  upon  city  or  county; 
Wiseman  v.  Tanner,  221  Fed.  700,  upholding  Washington  Initiative 
Act,  No.  8,  making  it  unlawful  to  demand  or  receive  fees  for  lumishing 
employment  to  workero  or  information  leading  thereto;  Alabama  etc. 
Transp.  Co.  v.  Doyle,  210  Fed.  176,  184,  holdii^  void  Public  Acts  of 
Michigan  of  1913,  No.  143,  regulating  investment  companies;  American 
Linseed  Oil  Co.  v.  Crumbine,  207  Fed.  337,  125  C.  C.  A.  82,  uphoidinp 
Kansas  statute  (Sess.  Laws  1911,  c.  179)  to  prevent  adulteration  of 
turpentine,  linseed  oil  or  flaxseed  oil;  Washington  v.  Atlantic  Coast 
Line  R.  Co..  136  Ga.  650,  653,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1072, 
upholding  Employers'  Liability  Act  of  1909,  providing  that  acceptance 
of  benefits  should  not  release  railroad  from  liability,  as  applied  to 
raiboad  employee  joining  relief  department  before  passage  of  act; 
Olson  V.  Idora  HiU  Mining  Co.,  28  Idaho,  512,  155  Pac.  293,  upholdinj? 
law  of  1911  providing  protection  for  employees  discharged  from  em- 
ployment without  receiving  compensation;  State  v.  Fairmont  Creamery 
Co.*  153  Iowa,  709,  711,  42  L.  R.  A.  (N.  S.)  821,  133  N.  W.  898.  nphold- 
insT  section   5028b  of  Code  Supplement,   as   amended   by  Act   of   33d 
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Assembly^  prohibiting  discrimination  between  diilerent  sections  of  State 
by  purchasers  of  milk,  cream  or  butter  fat  for  manufacture,  or  poultry, 
eggs  or  grain  for  sale  or  storage;  Toong  v.  Duncan,  218  Mass.  353, 
106  N.  E.  4,  upholding  Workmen's  Compensation  Act,  §  5,  providing 
that  employee  waives  common-law  right  of  action  for  injuries  unless 
he  gives  notice  at  time  of  contract  of  employment;  Sonsmitk  v.  Pere 
Marquette  R.  Co.,  173  Mich.  80,  138  N.  W.  356,  357,  upholding  PubUc 
Acts  of  1909,  No.  104,  withdrawing  from  cairier  defenses  of  fellow- 
servant,  assumed  risk  and  contributory  negligence;  Sexton  v.  Newark 
District  Telegraph  Co.,  84  N.  J.  L.  92,  86  Atl.  454,  3  N.  C.  C.  A.  576, 
upholding  Employers'  Liability  Act  of  1911,  abolishing  defenses  of 
fellow-servant  and  assumed  risk;  Wynne  v.  Seaboard  Air  Line  Ry.  Co., 
96  S.  C.  4,  Ajul  Gas.  1916B,  13S,  79  S.  E.  522,  upholding  provision 
of  Civil  Code  1912,  §  3812,  requiring  corporations  to  pay  wages  of  dis- 
charged employees  within  twenty-four  hours  after  demand;  Miller  v. 
Atlantic  Coast  Line  R.  Co.,  90  S.  C.  261,  73  S.  E.  75,  1  N.  C.  C.  A.  455, 
upholding  act  of  1905  providing  that  acceptance  of  benefits  by  injured 
employee  does  not  bar  recovery  for  injuries ;  Motlow  v.  State,  125  Tenn. 
591,  145  S.  W.  189,  upholding  Acts  1909,  c.  10,  prohibiting  manufacture 
for  sale  of  intoxicating  liquor,  except  alcohol  of  not  less  than  188  proof, 
for  chemical  and  other  specified  purposes. 

Validity    of    statute    abrogating    fellowwservant    rule.    Note,    47 
L.  B.  A.  (N.  S.)  87. 

V         Constitutionality  of  workmen's  compensation  and  industrial  insur- 
ance.   Note,  L.  B.  A.  1916A,  411. 

Constitutionality  of  statutes  limiting  length  of  day's  labor.    Note, 
Ann.  Oas.  1914D,  1266. 

Miscellaneous.  Cited  in  Halifax  etc.  Min.  Co.  v.  Lawson,  239  U.  S. 
632,  60  L.  Ed.  477,  36  Sup.  Ct.  220,  Atlantic  Coast  Line  R.  R.  Co.  v. 
Miller,  231  U.  S.  741,  58  L.  Ed.  462,  34  Sup.  .Ct.  318,  Missouri  etc.  Ry. 
Co.  V.  Bailey,  220  U.  S.  608,  55  L.  Ed.  607,  31  Sup.  Ct.  725,  and  Phila- 
delphia etc.  R.  R.  Co.  V.  Tucker,  220  U.  S.  608,  55  L.  Ed.  608,  31  Sup. 
Ct.  725,  all  affirming  judgment  on  authority  of  principal  case. 

219  U.  S.  575-^80,  55  L.  Ed.  341,  31  Snp.  Ot.  299,  NOBLE  STATE  BANK  ▼. 
HASKEIJ.. 

Oklahoma  Bank  Depositors'  Oaaranty  Fund  Acts  of  1907  and  1909  are 
within  police  power  of  State,  and  are  not  Toid  as  talcing  of  property  without 
due  process  of  law,  as  payment  can  be  avoided  by  going  out  of  banking 
business,  and  is  required  only  as  condition  for  keeping  on,  from  corporations 
created  by  State. 

Approved  in  Drucklieb  v.  Sam  H.  Harris,  209  N.  Y.  216,  102  N.  E. 
601,  as  to  power  of  State  over  corporations  in  action  by  stockholder  of 
corporation  to  comp^  corporation  to  restore  books  of  account  to  origi- 
nal  condition;    State   y.   Mountain    Timber   Co.,    75    Wash.   58S,   135 
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Pac.  648,  4  N.  C.  C.  A,  816,  upholding  industrial  insurance  law  (Laws 
1911,  c.  74),  to  provide  more  certain,  speedy  and  adequate  compensa- 
tion to  injured  employees. 

Distinguished  in  diii^ehting  opinion  in  Western  Indemnity  Co.  v.  Pills- 
bnrj,  170  Cal.  718/l51  Pac.  411,  10  N.  C.  C.  A.  43,  majority  upholding 
Workmen's  Compensation  Act  of  1913. 

Constitutionality  of  bank  guaranty  law.    Note,  82  L.  R.  A.  (N.  S.) 
1066. 

219  U.  8.  581,  55  L.  Ed.  345,  31  8np.  Ot  472,  BUCK'S  STOVE  BTO.  00.  T. 
AMBBIOAN  FEDEBATIOK  OF  IiABOR. 

Cited  in  Gompers  v.  Buck 's  Stove  etc.  Co.,  221  U.  S.  451,  S4  L.  R.  A. 
(N.  S.)  874,  55  L.  Ed.  810,  31  Sup.  Ct.  492,  lisman  v.  Knickerbocker 
Trust  Co.,  211  Fed.  417,  128  C.  C.  A.  85,  Post  v.  Buck's  Stove  etc.  Co., 
200  Fed.  919,  43  L.  R.  A.  (N.  S.)  498,  119  C,  C.  A.  214,  Brown  v.  Detroit 
Trust  Co.,  193  Fed.  625,  113  C.  C.  A.  490,  and  Phelps  v.  Cape  Girardeau 
Water  Works  etc.  Co.,  165  Mo.  App.  463,  147*  S.  W.  133. 

L^ality  of  ''secqpdary  boycott'^  by  labor  union.    NotOi  82  L.  R.  A. 
(N.  S.)  749. 

219  U.  S.  582,  66  Xi.  Ed.  346,  31  Sup.  Ot  469,  lAINNESOTA  EZ  BEL.  LAB- 
SEN  ▼.  80OTT. 

Cited  in  State  ex  rel.  Nordin  y.  Erickson,  119  Minn.  155,  137  N.  W. 
386. 
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220  U.   8.   l-36»  65  L.  Ed.   863,  81  Blip.  Ot.  880,   YIBOHIIA  T.  WEST 
VIBOnilA. 

When  State  may  invoke  original  jnrisdietion  of  United  States  Sii« 
preme  Court.    Note,  Amt  Oai.  19120,  581, 

Miscellaneous.  Cited  in  Vii^ginia  v.  West  VLi^niay  222  U.  S.  18, 
56  L.  Ed.  71,  32  Sup.  Ct.  4,  another  phase  of  same  litigation. 

220  U.  8.  87-^,  65  L.  Ed.  361,  81  Sop.  Ct.  362»  UNITBD  STATES  T.  ATCHI- 
SON, T.  ft  S.  F.  R.  R.  00. 

In  dstermiiiiiig  idieUiar  oAee  la  continiUHialy  operated,  trifling  inter* 
mptton  win  not  be  considered;  quaere,  wlMiher  railroad  station  which  was 
diut  from  twelTs  to  three  by  day  and  by  night,  but  was  open  rest  of  time 
was  place  '^continuously  operated  night  and  day"  within  meaning  of  Hours 
of  Service  Act  of  1007,  sections  2  and  3. 

Approved  in  United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed.  669, 
670,  672,  673,  140  C,  C.  A.  177,  holding  telegraph  offices  operated  from 
4:30  A.  M.  to  9 :30  P.  H-  and  from  6 :30  A.  M.  to  11  P.  M.,  subject  to  neg- 
ligible intermissions,  are  offices  operated  continuously  during  day  and 
night  within  Hours  of  Service  Act  of  1907,  and  railroad  violated  act  by 
imposing  service  upon  telegraph  operators  in  excess  of  nine  honrs ;  United 
States  V.  Atlantic  Coast"  Line  R.  Co.,  211  Fed.  899,  902,  128  C.  C.  A. 
27.5,  holding  local  telegraph  office  open  from  6:30  A.  M.  to  10:15  P.  M. 
is  office  continuously  operated  night  and  day  and  within  nine  hour  re- 
quirement of  Hours  of  Service  Act;  Spokane  etc.  R.  Co.  v.  United 
States,  210  Fed.  246,  127  C.  C.  A.  61,  holding  words  "used  on  street 
railways''  in  Safety  Appliance  Act  of  1903,  c.  976,  §  1,  exempting  cars 
so  used  from  operation  of  act,  does  not  include  cars  of  interurban  line 
used  in  interstate  commerce,  though  they  are  run  for  short  distance 
over  street  railway  track  to  terminal  in  center  of  city;  United  Staters 
V.  Missouri  etc.  Ry.  Co.,  208  Fed.  969,  holding  telegraph  office  of  iiiter- 

(223) 
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state  railroad  open  twenty-two  hours  daily  is  oi>erated  day  and  night 
within  meaning  of  Hours  of  Service  Act  and  requiring  operator  to  re- 
main on  duty  ten  hours,  although  not  continuously  is  violation  of  act; 
Washington  etc.  Ry.  Co.  v.  Magmder,  196  Fed.  229,  holding  void  act 
of  Maryland  1910,  requiring  railroad  to  run  two  trains  per  day  each 
way  under  penalty  of  fifty  dollars  for  each  day  it  refuses  to  comply 
with  act,  where  operating  expenses  would  exceed  gross  revenue;  United 
States  V.  Denver  etc.  R.  Co.,  107  Fed.  632,  holding  under  Hours  of  Ser- 
vice Act,  §  2,  period  of  waiting  for  fifty-five  minutes  upon  siding  for 
another  train  to  pass  does  not  hreak  continuity  of  service  of  train 
crew;  United  States  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  628,  629,  hold- 
ing in  action  to  recover  penalties  under  Hours  of  Service  Act  fact 
that  employees  were  given  hrief  periods  for  meals,  not  exceeding  one 
hour,  did  not  break  continuity  of  service,  nor  did  laying  off  of  train 
crew  while  waiting  for  helper  engine  for  indefinite  time,  which  proved 
to  be  about  three  hours;  St.  Louis  Southwestern  Ry.  Co.  v.  United 
SUtes,  199  Fed.  990,  117  C.  C.  A.  666  (affii-ming  189  Fed.  968,  964), 
holding  in  action  to  recover  penalties  under  Hours  of  Service  Act,  office 
closed  four  times  each  day  for  period  of  one  hour  is  office  operated 
continuously  night  and  day,  and  railroad  does  not  avoid  violation  of 
act  by  dividing  hours  of  service  of  telegraph  operator  into  two  periods, 
where  aggregate  is  more  than  nine  hours;  Osborne's  Admr.  v.  Cincin- 
nati etc.  Ry.  Co.,  158  Ky.  185,  Ann.  Oas.  1915D,  449,  164  S.  W.  822, 
holding  under  Hours  of  Service  Act,  period  of  duty  does  not  begin  until 
employee  has  reported  at  prox>er  place  for  duty,  and  does  not  begin  from 
time  he  was  called  nor  while  he  was  en  route  to  railroad  yards. 

Under  proviso  of  section  2  of  Hours  of  Service  Act,  ttiegravb  operator 
working  six  hoars  and  then  after  interval,  for  three  boors,  is  not  emiilojred 
for  longer  pedod  than  nine  conaecotiTe  hooKs. 

Approved  in  United  States  v.  Atchison,  T.  ft  S.  F.  Ry.  Co.,  232  Fed. 
197,  holding  under  Hours  of  Service  Act  of  1907,  hour  at  noon  given 
by  railroad  to  its  telegraph  operator,  during  wfiich  period  operator  is 
not  subject  to  call,  except  in  emergencies,  is  not  to  be  counted  as  part 
of  time  he  is  engaged;  Southern  Pac.  Co.  v.  United  States,  222  Fed. 
50,  137  C.  C.  A.  584,  holding  in  action  for  penalties  under  Hours  of 
Service  Act  of  1907,  release  or  lay-off  of  train  crew  during  period  of 
delay  en  route  breaks  continuity  and  should  be  deducted,  where  re- 
lease is  for  substantial  period  of  rest. 

Construction  of  Federal  Hours  of  Service  Act.    Note,  Ann.  Oaa. 
1915D,  460,  461,  462. 

Hours  of  service  laws.    Note,  L.  R.  A.  1915D,  418. 

220  17.  a  45-60,  56  Ll  Bd.  364,  31  8up.  Ot  364,  HZPOIITB  BOO  00.  T. 
UNITED  STATES. 

Poipoee  of  Food  and  Drugs  Act  of  1906  is  to  keep  adnlteffated  artlciea 
out  of  channels  of  Interstate  commerce,  or  if  they  enter  rach  commezce  to 
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coiidaiiin  tbem  while  being  tnntported  or  when  they  have  reaidied  their  des- 
tinatioii,  inrovided  they  remain  nnaold  in  original  packages.  Provision  of 
flection  10  applies  to  article  of  food  not  shipped  for  pale,  bvt  for  nae  in  mann- 
f aetore  of  some  other  food  prodnct. 

Approved  in  United  States  v.  Thirteen  Crates  of  Frozen  Eggs,  208 
Fed.  953,  holding  interstate  shipment  of  canned  decomposed  eggs,  not 
denatured,  is  violation  of  Food  and  Drugs  Act  of  1906;  Dr.  J.  L. 
Stephens  Co.  v.  United  States,  203  Fed.  819,  820,  824,  122  C.  C.  A.  135, 
holding  interstate  shipment  to  patient  of  misbranded  medicine  by  com- 
pany operating  sanatorium  for  curing  persons  addicted  to  drug  and 
liquor  habit  is  violation  of  Food  and  Drugs  Act,  and  it  ia  no  defense  that 
shipment  was  incident  of  defendant's  employment,  primary  object  of 
which  was  diagnosis  of  patient's  ailment,  and  prescription  for  par- 
ticular case;  Philadelphia  Pickling  Co.  v.  United  States,  202  Fed.  151, 
152,  120  C.  C.  A.  429,  holding  in  prosecution  for  interstate  shipment  of 
adulterated  food,  it  is  no  defense  that  articles  were  not  8hipx>ed  for 
sale,  but  to  be  used  as  raw  material  in  manufacture  of  another  jxro- 
duct;  United  States  v.  300  Cans  of  Frozen  Eggs,  189  Fed.  353,  111 
C.  C.  A.  83,  holding  libel  for  interstate  shipment  of  decomposed 
eggs  in  violation  of  Food  and  Drugs  Act  is  not  fatally  defective  for 
failure  to  charge  eggs  had  been  transported  for  sale;  United  States  ▼. 
One  Hundred  Barrels  of  Vinegar,  188  Fed.  475,  ordering  condemnation 
of  adulterated  and  misbranded  vin^ar  shipped  in  interstate  commerce 
and  seized  while  stored  in  unbroken  original  packages;  United  States 
V.  Two  Barrels  of  Desiccated  Eggs,  185  Fed.  307,  308,  holding  provision 
of  Food  and  Drugs  Act  authorizing  proceedings  to  forfeit  adulterated 
food  shipped  in  interstate  commerce  applies  to  interstate  shipment  of 
eggs  to  be  used  solely  for  raw  material  in  manufacture  of  other 
products. 

Distinguished  in  United  States  v.  300  Cans  of  Frozen  Eggs,  189  Fed. 
355,  111  C.  C.  A.  83,  holding  fact  that  interstate  shipment  of  frozen 
eggs  is  consigned  to  shipper  does  not  indicate  that  shipment  was  not 
interstate,  in  libel  for  condemnation  of  eggs  under  Food  and  Drags 
Act. 

Oongreee  has  power  not  merely  to  prerent  physical  movement  of  adnlr 
terated  articleB  in  interstate  commerce^  hot  to  prerent  trade  in  them  be- 
tween States  by  denying  to  them  facilities  of  interetate  cononerce,  and 
appropriate  means  to  that  and  are  eslsore  and  condemnation  of  articles  at 
their  point  of  destination  in  original  nnhroken  packages. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  515,  60  L.  Ed. 
415,  36  Sup.  Ct.  192,  upholding  amendment  of  1912  to  Food  and  Drugs 
Act  of  1906,  under  which  amendment  misbranding  includes  false  and 
fraudulent  statements  regarding  curative  effect  of  drugs;  Price  t. 
Illinois,  238  U.  S.  453,  59  L.  Bd.  1405,  35  Sup.  Ct.  892,  upholding  pro- 
vision of  Dlinbis  pore  food  law  prohibiting  sale  of  food  preservatives 
XX— 15 
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containing  hoiie  acid;  McDermott  v.  WisconBin,  228  XT.  S.  128,  Ann. 
Gas.  1»16A,  89.  47  L.  B.  A.  (N.  8.)  984,  57  L.  Ed.  764,  33  Sap.  Ct.  431, 
holding  statute  of  Wisconsin  of  1907  prescribing  label  for  com  symp 
and  prohibiting  all  other  labels  is  void  as  in  conflict  with  Federal  Food 
and  Drugs  Act  of  1906;  Hoke  v.  United  States,  227  U.  S.  323,  Amt  Caa. 
1913E,  905,  4S  L.  B.  A.  (N.  S.)  906,  57  L.  Ed.  527,  33  Sup.  Ct.  281. 
upholding  act  of  1910^  prohibiting  transiMrtation  in  interstate  and 
foreign  commerce  of  women  and  girls  for  immoral  purposes;  Savage 
V.  Jones,  225  U.  6.  529,  56  L,  Ed.  1193,  32  Sup.  Ct.  715,  upholding  In- 
diana statute  of  1907  regulating  sale  of  concentrated  commercial  food 
for  stock  and  requiring'  disclosure  of  ingredients  but  not  of  formula; 
Weber  v.  Freed,  224  Fed.  368,  140  C.  C.  A.  41,  and  United  States  v. 
Johnston,  232  Fed.  976,  both  upholding  act  of  Congress  of  1913,  pro- 
hibiting introduction  into  United  States  or  transportation  between 
States  of  films  showing  prizefights;  Gottstein  v.  Lister,  88  Wash.  515, 
153  Pac.  614,  and  West  Virginia  v.  Adams  Express  Co.,  219  Fed.  802, 
135  Cu  C.  A.  464,  both  upholding  Webb-Kenyon  Act  of  1913,  prohibit- 
ing shipments  of  liquor  into  State  for  use  in  violation  of  State  pro- 
hibition law;  Commonwealth  v.  Moore,  214  Mass.  22,  100  N.  E.  1073, 
holding  act  of  Congress  of  1906  relating  to  meat  inspection  does  not 
preclude  State  legislation  upon  same  subject  and  upholding  State  Stat- 
ute of  1912,  c.  248,  §  1;  concurring  opinion  in  State  v.  Cardwell,  166 
N.  C.  317,  81  S.  E,  632,  majority  holding  Webb-Kenyon  Act  is  not  in- 
volved in  case  and  accused  owning  whisky,  which  was  in  State  or  in 
another  State,  making  contract  of  sale,  receiving  price,  and  through 
express  company  delivering  whisky  in  State,  is  guilty  of  making  il- 
legal sale ;  dissenting  opinion  in  First  Nat.  Bank  of  Anamoose  v.  United 
States,  206  Fed.  385,  46  L.  R.  A.  (N.  8.)  1139,  124  C.  C.  A.  256;  ma- 
jority holding  collection  by  bank  of  sight  draft  attached  to  bill  of 
lading  for  interstate  shipment  of  liquor,  and  delivery  of  bill  of  lading 
to  consignee,  does  not  subject  bank  to  fine  under  Penal  Code,  §  239; 
dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
824,  majority  holding  void  amendment  subjecting  owners  of  interstate 
oil  pipe-lines  to  provisions  of  Interstate  Commerce  Act,  as  applied  to 
owners  using  pipe-lines  for  their  own  private  business. 

Distinguished  in  Steinfeldt  v.  United  States,  219  Fed.  880,  135 
C.  C.  A.  549,  upholding  act  of  1909,  making  punishable  receiving,  con- 
cealing, buying  or  selling  of  opium  prepared  for  smoking,  with  knowl- 
edge of  its  importation  in  violation  of  law. 

Federal  Pure  Food  and  Drugs  Act.    Note,  21  Ann.  Oas.  1323,  1324. 

Police  r^ulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  R.  A.  (N.  S.)  876. 

E20  U.  S.  61-83,  66  Zi.  Ed.  369,  81  Sop.  Ct  337,  LIMB8LET  T.  NATIONAI. 
OABBOinO  OA8  CO. 

Construction  of  State  statute  by  Ughest  State  court  must  be  accepted 
by  courts  of  the  United  States  and  be  regarded  as  part  of  provlston  wbero 
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thef  axe  called  upon  to  determine  vhether  it  ylolatee  any  ri^rbt  secured  by 
Federal  Oonatitiitlon. 

Approved  in  Price  v.  IlUnoia,  238  U.  S.  451,  59  L.  Ed.  1405,  35  Sup. 
Ct.  892,  following  State  court's  construction  and  upholding  Illinois  pure 
food  law  of  1907;  Gulf  etc.  Ry.  Co.  v.  State  ex  rel.  Caldwell,  28  Okl. 
763,  35  L.  R.  A.  (N.  8.)  456,  116  Pac.  179,  holding  State  court  cannot 
enjoin  interstate  carrier  from  receiving  at  point  without  State  ship- 
ment of  liquor  for  delivery  to  consignee  within  State. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  action  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  419. 

Statate  of  Kew  York  protecting  mineral  springs^  as  construed  by  highest 
State  court,  la  not  void  as  depriving  owners  of  their  property  without  due 
procees  of  law. 

Approved  in  Davis  t.  Florida  Power  Co.,  64  Fla.  270,  Ann.  Oai. 
1914B,  966,  60  South.  767,  5  N.  C.  C.  A.  943,  upholding  Gen.  Stats. 
1906,  §  3147,  giving  right  of  action  for  death  of  minor  child  against 
corporations  and  private  associations. 

Distinguished  in  West  v.  Kansas  Natural  Gas  Co.,  221  U.  S.  252,  257, 
258,  259,  85  L.  R.  A.  (N.  8.)  1193,  55  L.  Cd.  725,  727,  728,  31  Sup.  Ct. 
564,  holding  void  Oklahoma  statute  prohibiting  foreign  corporations 
from  building  pipe-lines  across  State  highways  to  transport  natural 
gas  to  points  outside  of  State. 

Equal  protection  clause  of  Fourteenth  Amendment  does  not  take  from 
State  power  to  classify  In  adoption  of  police  laws^  but  admits  of  exercise  of 
wide  discretion,  and  only  avoids  classiflcatlon  which  is  without  reasonable 
basis  and  purely  arbitrary;  claselflcation  is  not  arbitrary  merely  because  it 
Is  not  made  with  mathematical  nicety  or  because  In  practice  it  results  In 
some  inequality. 

Approved  in  Reagan  t.  District  of  Columbia,  41  App.  D.  C.  415,  up- 
holding act  of  Congress  of  1913  making  it  unlawful  to  engage  in  busi- 
ness of  loaning  money  upon  security  at  more  than  six  per  cent  in 
District  of  Columbia  without  license,  and  exempting  national  banks  and 
others  specified  from  its  operation;  Dntton  Phos.  Co.  v.  Priest,  67  Fla. 
383,  65  South.  286,  upholding  Gen.  Stats.,  §§  3152,  3153,  imposing 
doable  damages  upon  person  or  company  leaving  open  pit  or  hole 
outside  of  inclosure,  excepting  companies  engaged  in  actual  mining 
operations;  Taylor  v.  Prairie  Pebble  Phosphate  Co.,  61  Fla.  458,  54 
South.  905,  holding  provisions  of  Gen.  Stats.,  §§  3148-3160,  modifying 
common-law  rules  regulating  employer's  liability  for  injuries  to  em- 
ployee caused  by  negligence  do  not  apply  to  corporation  engaged  in 
phosphate  mining  and  operating  engines  and  cars  for  hauling  phos- 
phate; Peninsula  Industrial  Ins.  Co.  v.  State,  61  Fla.  383,  55  South. 
400,  upholding  provision  of  Act  1907,  c.  5597,  §  8,  imposing  tax  of  two 
per  cent  of  gross  receipts  of  premiums  from  policy-holders  upon  com- 
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panies  or  associations  enga<?ed  in  business  of  sick  and  funeral  benefit 
insurance;  Commonwealth  v.  Goldburg,  167  Ky.  107,  180  S.  W.  73,  up- 
holding Kentucky  Stats.,  §  1279,  prohibiting  use  of  milk  bottles  and 
other  containei*s  by  persons  other  than  those  whose  names  are  branded 
thereon,  applying  only  to  those  brands  which  are  registered;  Com- 
monwealth V.  Riley,  210  Mass.  394,  Ann.  Gas.  1912D,  888,  97  N.  E.  370, 
upholding  Stats.  1902,  c.  435,  §  1,  as  amended  by  Stats.  1909,  §  48, 
regulating  hours  of  labor  of  women  and  children  in  manufacturing 
and  mechanical  establishments;  Sonsmith  v.  Pere  Marquette  R.  Co., 
173  Mich.  79,  138  N.  W.  356,  upholding  Public  Acts  1909,  No.  104, 
withdrawing  from  railroads  in  State  defenses  of  fellow-servant,  as- 
sumed risk,  and  contributory  n^ligence,  and  exempting  private  rail- 
roads from  its  operation;  Hawkins  v.  Smith,  242  Mo.  696,  147  S.  W. 
1044,  upholding  Rev.  Stats.  1909,  §§  5440-5444,  abolishing  fellow- 
servanti'  rule  as  defense  to  action  for  injury  to  miner;  State  v.  Davis, 
157  N.  C.  651,  89  L.  R.  A.  (N.  S.)  136,  73  S.  E.  132,  upholding  Revisal 
1908,  §  3712a,  prohibiting  loans  at  greater  rate  than  six  per  cent  on 
household  furniture;  Steele,  Hopkins  &  Meredith  Co.  v.  Miller,  92  Ohio 
St.  127,  110  N.  E.  651,  upholding  act  of  1913,  amending  section  11102 
et  seq..  Gen.  Code,  relating  to  transfer  of  stock  and  fixtures,  other  than 
in  usual  course  of  trade;  Porter  v.  Hopkins,  91  Ohio  St.  83,  109  N.  E. 
632,  9  N.  C.  C.  A.  844,  upholding  Workmen's  Compensation  Law  of 
1913,  §§  15-20;  Thomas  v.  Spartanburg  Ry.  etc.  Co.,  100  S.  C.  483,  85 
S.  E.  51,  upholding  provision  of  Civil  Code  of  1912,  §  3960,  requiring  cars 
operating  north  of  line  ten  miles  north  of  and  parallel  to  thirty-first 
meridian  be  equipped  with  fenders;  Stewart  y.  Western  Union  Tel.  Co., 
93  S.  C.  122,  76  S.  E.  112,  upholding  provision  of  Civil  Code  1902, 
§  2223,  as  amended  in  1909,  providing  for  recovery  of  damages  for 
mental  anguish  for  negligence  of  telegraph  company  relative  to  risk 
or  death  messages;  State  ex  rel.  Lyon  v.  McCown,  92  S.  C.  90,  75 
S.  E.  396,  holding  State  Warehouse  Act  (Laws  1912,  p.  707),  making  no 
provision  for  storage  of  other  commodity  except  lint  cotton  does  not 
deny  equal  protection  of  laws  guaranteed  by  Constitution,  Art.  I,  §  5, 
but  act  is  so  incomplete  after  void  sections  are  stricken  out  as  to  render 
whole  act  void;  State  v.  Hertz<^,  92  S.  C.  20,  75  S.  E.  376,  upholding 
provision  of  Criminal  Code  of  1902,  §  338,  giving  laborers  subcontract- 
ors and  materialmen  lien  on  money  furnished  to  contractor  for  erection 
or  repairing  of  building,  and  declaring  contractor  expending  such  money 
for  purpose  other  than  paying  loans  upon  contract,  guilty  of  misde- 
meanor; Drennan  v.  Southern  Ry.  Co.,  91  S.  C.  518,  75  S.  E,  49, 
upholding  provision  of  Civil  Code  1902,  §  2139,  regulating  liability  of  rail- 
road for  collisions  at  crossings  resulting  from  neglect  in  giving  statu- 
tory signals;  Motlow  v.  State,  125  Tenn.  559,  145  S.  W.  180,  uphold- 
ing Acts  1909,  c.  10,  prohibiting  manufacture  for  sale  of  liquor,  except 
alcohol  of  not  lees  than  188  proof  for  chemical  and  other  specified  pur- 
poses ;  Polglaise  v.  Commonwealth,  114  Va.  864,  76  S.  E.  901,  upholdins: 
r( '^iilatiou  of  county  board  of  supervisors  as  to  use  of  highways,  classi- 
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fying  haulers  of  lumber,  ties  and  wood  in  class  separate  from  other  per- 
sona. 

Burden  of  showing  that  classiflcation  does  not  rest  upon  reasonable 
hasia,  but  Is  essentially  arbitrary,  rests  upon  party  assatllng  it. 

Approved  in  Union  Oil  Co.  v.  Portland,  198  Fed.  444,  upholding  or- 
dinance changing  storage  districts  for  fuel  oil  after  oil  company,  rely- 
ing on  former  ordinance,  bought  tract  of  land  in  storage  district  which 
later  ordinance  left  in  restricted  district;  Memphis  v.  State,  133  Tenn. 
89,  179  S.  W.  633,  upholding  Acts  1915,  c.  60,  regulating  jitneys  as  com- 
mon earners. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordin- 
ance.   Note,  Ann.  Oaa.  19150,  68. 

New  York  Mineral  Springs  Act  directed  against  pumping  from  wells 
bored  or  drilled  in  rock,  but  not  against  pumping  from  w^lls  not  pmetratlng 
rock,  and  directed  against  pumping  for  purpose  of  collecting  gas  and  Tend- 
ing it  apart  from  waters,  but  not  against  pumping  for  other  purposes  is  not 
arbitrary  in  its  classiflcation. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  357,  60  L.  Ed, 
687,  36  Sup.  Ct.  374,  upholding  Florida  statute  of  1913  imposing  special 
license  tax  on  merchants  using  profit-sharing  coupons  and  trading- 
stampa ;  Price  v.  Illinois,  238  U.  S.  453,  59  L.  Ed.  1406,  35  Sup.  Ct.  892, 
upholding  provisions  of  Illinois  pure  food  law  of  1907,  prohibiting 
sale  of  food  preservatives  containing  boric  acid;  Miller  v.  Wilson,  236 
U.  S.  384,  L.  E.  A.  1916r,  829,  59  L.  Ed.  632,  35  Sup.  Ct.  342,  uphold- 
ing California  statute  of  1911  limiting  hours  of  women  in  specified 
occupations,  including  employment  in  hotels;  Jeffrey  Mfg.  Co.  v.  Blai^g, 
235  U.  S.  '577,  59  L.  Ed.  369,  36  Sup.  Ct.  167,  7  N.  C.  C.  A.  .574, 
upholding  x>i'ovision  of  Ohio  workmen's  compensation  law  abolishing 
defense  of  contributory  negligence  as  to  employers  of  more  than  five 
employees  not  accepting  State  plan  provided  by  act;  Atlantic  Coast 
Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  289,  58  L.  Ed,  1817.  34  Sup.  Ct. 
829,  upholding  Georgia  statute  of  1908,  Civil  Code,  §§  2697,  2698,  re- 
quiring railroads  to  use  locomotive  headliglits  of  specified  form  and 
power;  Keokee  Consolidated  Coke  Co.  v.  Taylor,  234  U.  S.  227,  58 
L.  Ed.  1290,  34  Sup.  Ct.  856,  upholding  Virginia  Law  of  1888,  c.  391, 
§  3,  prohibiting  certain  classes  of  employers  from  issuing  merchandise 
orders  in  payment  of  labor  unless  such  orders  are  redeemable  in  lawful 
United  States  money;  International  Harvester  Co.  v,  Missouri,  234 
U.  S.  215,  52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  up- 
holding Missouri  anti-trust  statutes  of  1899  and  1909,  embracing 
vendors  of  commodities,  but  not  vendors  of  labor  and  services ;  Missouri 
etc.  Ry.  Co.  v..  Cade,  233  U.  S.  650,  58  L.  Ed.  1138.  34  Sup.  Ct.  678, 
upholding  Texas  statute  of  1909  imposing  attorney's  fee  on  defeated 
defendant  in  certain  classes  of  cases;  Hawley  v.  Walker,  232  U.  S.  718. 
58  L.  Ed.  813,  34*  Sup.  Ct.  479,  affirming  judgment  on  authoiity  of  prin- 
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eipal  case;  Patsone  v.  Pennsylvania,  232  U.  S.  144,  68  L.  Ed.  543,  34 

Sup.  Ct.  281,  upholding  Pennsylvania  Act  of  1909,  declaring  it  unlaw- 
ful for  unnaturalized  foreign-bom  residents  to  kill  wild  game,  except 
in  defense  of  person  or  property,  and  making  x>ossession  of  shotguns 
and  rifles  to  that  end  unlawful;  Stnrges  &  Bum  Mfg.  Co.  v.  Beauchamp, 
231  U.  S.  326,  L.  B.  A.  1916A,  1196,  58  L.  IML  250,  34  Sup.  Ct.  60,  up- 
holding child  labor  law  of  Illinois  of  1903;  Chesapeake  etc.  Ry.  Co.  v. 
Conley,  230  U.  S.  523,  57  L.  Ed.  1604,  33  Sup.  Ct.  985,  upholding  West 
Virginia  rate  statute  of  1907,  exempting  railroads  under  fifty  miles  in 
length,  electric  lines  and  street  railways;  Denver  ▼.  New  York  Trust 
Co.,  229  U.  S.  143,  57  L.  Ed.  1124,  33  Sup.  Ct.  657,  upholding  city  char- 
ter adopting  scheme  of  municipal  ownership  as  to  single  public  utility 
and  prohibiting  franchises  for  that  purpose;  Barrett  v.  Indiana,  229 
U.  S.  29,  57  L.  Ed.  1052,  33  Sup.  Ct.  692,  uphc^ding  Indiana  statute 
requiring  entries  in  coal  mines  to  be  of  specified  width,  excepting 
block  coal  mines  from  its  operation;  Darnell  v.  Indiana,  226  U.  S. 
398,  57  L.  Ed.  272,  33  Sup.  Ct.  120,  upholding  Indiana  statate  taxing 
shares  in  foreign  corporations  except  national  banks  owned  by  inhab- 
itants of  State,  and  all  shares  in  domestie  corporations  when  property 
of  such  corporations  is  not  exempt  or  is  not  taxable  to  corporation  it- 
self; Rosenfhal  v.  New  York,  226  U.  S.  270,  Ann.  Oas.  1914B,  71,  57 
L.  Ed.  217,  33  Sup.  Ct.  27,  upholding  New  York  Penal  Code,  §  550,  as 
amended  in  1903,  requiring  junk  dealers  purchasing  wire  and  copper 
used  by  railroads,  telegraph  and  telephone  companies  to  ascertain 
whether  seller  has  right  to  sell;  Toyota  v.  Territory  of  Hawaii,  226 
U.  S.  192,  57  L.  Ed.  184.  33  Sup.  Ct.  47,  upholding  Revised  Laws  of 
Hawaii,  §  1343,  imposing  license  fee  of  six  hundred  dollars  for  auction- 
eers in  district  of  Honolulu  and  fifteen  dollars  in  other  districts,  in 
view  of  fact  that  bulk  of  business  of  Hawaii  is  done  at  Honolulu; 
Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  160,  57  L.  Ed.  169,  33 
Sup.  Ct.  66,  upholding  South  Dakota  Laws  of  1907,  c.  131,  prohibiting 
unfair  discrimination  by  person  manufacturing  or  distributing  com- 
modity by  making  sales  at  lower  rate  in  one  section  of  State  than  in 
another,  after  equalization  for  distance;  Mondou  v.  New  York  etc. 
R.  R.  Co.,  223  U.  S.  53,  38  L.  R.  A.  (N.  8.)  44,  56  L.  Ed.  347,  32  Sup. 
Ct.  169,  1  N.  C.  C.  A.  886,  upholding  Federal  Employers*  Liability  Act 
of  1908;  United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed.  671, 
140  C.  C.  A.  177,  upholding  Hours  of  Service  Act  of  1907;  Central 
Tmst  Co.  V.  George  Lueders  &  Co.,  221  Fed.  831,  137  C.  C.  A.  387, 
upholding  Kentucky  Statutes,  §  2487,  providing  that,  on  distribution 
among  creditors  of  property  of  public  service  corporation  or  manufac- 
turing establishment,  employees  and  persons  furnishing  materials  shall 
have  lien  on  property;  Patterson  v.  State,  7  Okl.  Cr.  507,  124  Pac.  946, 
upholding  provisions  of  article  VH,  chapter  67,  Snyder's  Statutes  of 
1909,  prescribing  general  rules,  regulations  and  safeguards  for  protection 
of  miners ;  State  v.  Coyle,  7  Okl.  Cr.  79,  122  Pac.  256,  upholding  Anti- 
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trust  Aet  of  1908;  dissenting  opinion  in  People  ▼.  Crane,  214  N.  T.  198, 
Ann.  Oas.  1915B,  1254,  108  N.  E.  442,  majority  npholding  Labor  Law 
(Consol.  Laws,  e.  31),  §  14,  providing  that  in  constmetion  of  public 
works  by  State,  municipality  or  contractors,  only  United  States  citizens 
shall  be  employed  and  citizens  of  State  shall  be  given  preference. 

Validity  of  statute  subjecting  corporation  to  damages  but  not  in- 
eluding  individual.    Note,  Ann.  Gas.  1914B,  976, 

Each  State  poBsesses  j^ower  to  prescribe  ervldence  tliat  shall  be  recelyed, 
and  effect  it  shall  be  givon  in  courts,  and  may  provide  that  proof  of  par- 
ticular f act^  ot  seTeral  taken  collectiTely,  diall  be  prima  facie  evidence  of 
another  fact. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  430,  Ann. 
Gas.  1916B,  691,  59  L.  Ed.  657,  35  Sup.  Ct.  328,  upholding  provision  of 
Act  to  Regulate  Commerce,  §  16,  making  findings  and  reparation  order 
of  Interstate  Commerce  Commission  prima  facie  evidence  of  facts 
therein  stated;  Easterling  Lumber  Co.  v.  Pierce,  235  U.  S.  382,  59  L.  Ed. 
282,  35  Sup.  Ct.  133,  upholding  Mississippi  statute  (Miss.  Laws  of  1912, 
c.  215)  making  proof  of  happening  of  accident  prima  facie  presumption 
of  ne^li^ence;  Luria  v.  United  States,  231  U.  S.  26,  58  L.  Ed.  107,  34 
Sup.  Ct.  10,  upholding  Act  of  1906,  §  15,  providing  that  taking  up  resi- 
dence in  foreign  country  within  five  years  of  naturalization  is  prima 
facie  evidence  of  lack  of  intention  of  alien  to  become  permanent  citizen 
of  United  Statee  at  time  of  filing  of  application  for  citizenship,  which 
presumption  is  rebuttable  by  proof;  Reitler  v.  Harris,  223  U.  S.  442,  66 
L.  Ed.  500,  32  Sup.  Ct  248,  upholding  Kan.  Stats.  1907,  e.  373,  making 
entries  upon  official  record  of  forfeiture  of  school  lands  for  default  of 
purchaser  prima  facie,  but  not  conclusive  evidence  that  preliminary 
steps  to  valid  forfeiture  were  taken;  Wilmington  City  Ry.  Co.  v. 
Taylor,  198  Fed.  177,  presumption  that  former  rate  charged  by  street- 
car company  was  reasonable  is  rebuttable,  and  in  proceeding  before 
public  utility  board  to  compel  resumption  of  such  rate,  traction  com- 
pany was  entitled  to  make  full  defense  on  law  and  facts;  Ex  parte 
Woodward,  181  Ala.  102,  103,  105,  107,  61  South.  296,  297,  298,  uphold- 
ing Act  of  1909,  §  4,  providing  that  keeping  of  liquors  prohibited  to  be 
manufactured  or  sold,  in  building  not  used  exclusively  for  dwelling, 
shall  be  prima  facie  evidence  that  they  are  kept  for  sale  contrary  to 
law;  Goldstein  v.  Maloney,  62  Fla.  203,  57  South.  344,  upholding  statute 
regulating  sale  of  goods  in  bulk  and  providing  that  sale  made  without 
complying  with  statute  is  presumed  to  be  fraudulent,  as  presumption  is 
only  prima  facie  and  may  be  rebutted;  Brinkley  v.  State,  125  Tenn.  384, 
143  S.  W.  1123,  upholding  Acts  of  1903,  c.  355,  providing  that  pa3nnent 
of  United  States  internal  revenue  special  tax  as  retail  liquor  dealer 
shall  be  prima  facie  evidence  of  sales  of  intoxicating  liquor  within 
meaning  of  law  prohibiting  sack  sales  within  four  miles  of  schoolhouse. 
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Validity  of  statutes  making  certain  facts  prima  facie  evidence. 
Note,  Ann.  Gaa.  1012A»  465. 

Fedeial  Employers'  Liability  Act.    Note,  47  L.  R.  A.  (K.  8.)  44. 

Miscellaneous.     Cited  in  United  Railways  Co.  t.  St.  Louis,  241  U.  8. 
648,  60  L.  Ed.  1220,  36  Sup.  Ct.  550,  dismissing  for  want  of  jurisdiction. 

220  U.  &  9S-99,  56  L.  Ed.  879,  SI  Sup.  Ot.  S7S,  MATTEB  OF  EA8TEBN 


Applicability  of  statute  of  limitations   or  doctrine   of  laches  to 
mandamus  proceeding.    Note,  20  Ann.  Oas.  1114. 

220  U.  &  90-03,  55  I*.  Ed.  382,  81  Sop.  Ot.  871,  TAYLOB  ▼.  LEE8NITZEE. 

When  iMnieal  is  taken  In  open  court,  f  ormalitiee  to  indicate  it  is  against 
all  advene  interests  are  not  necessary;  all  parties  are  present  in  fact  or  in 
law  and  hare  ootlee  without  citation. 

Approved  in  Williams  v.  City  Bank  etc.  Co.,  186  Fed.  421.  108  C.  C.  A. 
341,  applying  rule  on  appeal  from  order  granting  injunction  pendente 
lite;  Hutchins  v.  Dante,  40  App.  D.  C.  44,  denying  motion  for  leave  to 
intervene  and  to  dismiss  general  appeal  prayed  in  open  court  on  gpnound 
that  petitioners  were  not  made  imrties  to  appeal,  since  such  appeal 
brings  up  all  adverse  parties  without  citation. 

Although  too  late  for  appeal  to  he  ^r^^'^  becaoss  of  informalities  in 
bond,  if  proper  parties  ave  before  omirt^  leave  may  he  given,  to  tlla  addi- 
tional bond. 

Approved  in  Browning  v.  Boswell,  209  Fed.  791,  126  C.  C.  A.  512, 
granting  apx)ellant'8  motion  for  citation  against  creditors  as  additional 
parties  in  suit  to  administer  assets  of  insolvent  corporation  and  to  de- 
termine existence  and  priorities  of  alleged  lien,  where  appellee  moves 
to  dismiss  appeal  because  creditors  as  parties  in  interest  were  not  made 
parties  to  appeal.  ^ 

220  U.  &  94-106,  56  I..  Ed.  384,  31  Blip.  Ot.  368,  BAI«TIMOBB  ft  a  a  W. 
R.  S.  OO.  V.  UJNiVKD  STATES. 

Act  of  1906  to  preivent  cnielty  to  tirimals  in  transit  by  prohlMting  con- 
tinnons  confinement  beyond  period  of  twsnty-ei^t  hours,  is  not  for  benefit 
of  shippers,  and  violations  are  not  to  he  measorad  by  nnmber  of  shippers, 
but  as  to  time  when  duty  is  to  he  performed.  Separate  failures  to  unload 
shipments  made  at  diiferent  times  constitate  separate  oifenses> 

Approved  in  Missouri  etc.  Ry.  Co.  v.  United  States,  231  XJ.  S.  118,  68 
L.  Ed.  147,  34  Sup.  Ct.  26,  heading  under  Hours  of  Service  Act  of  1907, 
penalty  is  incurred  for  retention  of  each  employee  by  delay  of  same 
train;  United  States  v.  Philadelphia  etc.  Ry.  Co.,  223  Fed.  210,  holdini; 
carrier  not  subject  to  penalty  imposed  by  act  of  1906,  for  failure  to 
unload  and  feed  animals  within  time  specified,  where  it  delivered  cars 
on  consignee's  private  track  at  time  when  latter 's  place  of  business  was 
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closed  and  stormy  weather  prevented  unloading;  United  States  v. 
Oregon  Short  line  R.  Co.,  218  Fed.  868,  870,  holding  confinement  of  sheep 
in  cars  b^ond  lawful  limit,  and  afterward  unloading  them  into  improp- 
erly eqnipped  pens,  constitutes  one  offense,  but  unloading  oP  two  cars 
simultaneously  that  were  shipped  at  different  times  constitutes  two 
separate  offenses;  United  States  v.  Northern  Pac.  Terminal  Co.,  186 
Fed.  953,  holding  terminal  company  controlled  by  associated  railroads 
is  not  relieved  from  violation  of  Twenty-eight  Hour  Act  by  fact  that 
railroad  delivering  shipment  to  it  was  convicted  for  violation  of  such 
act,  bat  shipment  is  not  integer  and  terminal  company  was  liable  only 
for  tvo  offenses;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  104,  102 
N.  E.  41,  holding  in  action  for  damages  to  interstate  shipment  of 
animals  provisions  of  twenty-eight  hour  law  are  not  for  benefit  of 
shipper  and  cannot  be  waived. 

Validity  and  construction  of  Federal  twenty-eight  hour  law.     Note, 
21  Ann.  Caa.  824,  827.  ^ 

Recovery  of  cumulative  penalties  under  penal  statute.    Note,  Ann. 
Gas.  1912A,  821. 

Where  conaigmnenta  of  anlmala  by  one  ownmr  to  one  dealer  w«re  loaded 
Into  four  can,  and  twenty-eight  hours  of  lawful  conflnement  expired  at 
same  time,  linuiltaneoas  f ailore  to  unload  four  can  was  one  offense  under 
twenty-eight  hour  law. 

Approved  in  United  States  v.  New  York  Cent.  etc.  R.  Co.,  191  Fed. 
938,  940,  holding  failure  of  carrier  to  unload  cattle  constitutes  one  viola- 
tion of  twenty-eight  hour  law,  where  cars  were  consigned  at  different 
points  at  same  time  and  consolidated  into  one  train  and  so  received  by 
connecting  carrier. 

220  ~^U.    a   107-177,  65  L.   Ed.   389,  81   Sup.   Ot   342,   FUNT  T.   STONE 
TBACY  OO. 

Corporation  tax  impoaed  by  Taiiff  Act  of  1909  on  corporations.  Joint 
stock  companiee,  associations  organized  for  profit  and  having  CH>ital  stock 
represented  by  shares,  and  insurance  oompaaiea,  measured  by  income,  is  not 
tax  upon  franchises  or  property  of  corporation,  but  upon  doing  of  corporate 
baaineas  with  advantages  which  inhere  in  peculiarities  of  corponte  or  Joint 
stock  organizations. 

Approved  in  United  States  v.  Whitridge,  231  U.  S.  147,  58  L.  Ed.  l&l, 
M  Sup.  Ct.  24,  holding  corporation  tax  law  of  1909,  enacted  before  rati- 
fication of  sixteenth  amendment,  imposed  excise  or  privilege  tax  meas- 
ured by  net  income  and  is  not  tax  upon  property  or  income  merely  as 
income;  McCoach  v.  Minehill  etc.  R.  R.  Co.,  228  U.  S.  305,  306,  57 
L.  Ed.  846,  847,  33  Sup.  Ct.  419,  holding  railroad  corporation  not  operat- 
ing road,  but  collecting  rents  from  lessee  and  distributing  dividends  is 
not  doing  business  within  meaning  of  corporation  tax  law  of  1909,  and 
was  not  taxable  with  respect  to  railroad  business;  Waterbury  Gaslicrht 
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Co.  v.  Walsh,  228  Fed.  58/  holding  gaslight  company  leasing  plimt  to 
another  eompeay,  but  retaining  charter  and  corporate  organization 
with  right  to  receive  and  disburse  income,  is  not  doing  business  within 
meaning  of  corporation  tax  law  of  1909;  United  States  v.  Military 
Const.  Co.,  204  Fed.  156,  holding  under  corporation  tax  law  of  1909, 
corporations  organised  for  pn^t  and  engaged  in  business  were  bound 
to  file  returns  thoagh  net  profits  were  not  sufficient  to  render  them 
liable  to  tax;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198 
Fed.  777,  117  C.  C.  A.  556  (affirming  193  Fed.  287),  holding  receivers 
of  corporation  not  transacting  business  at  time  of,  or  since,  enactment 
of  corporation  tax  law  of  1909,  are  not  required  to  make  returns  or  pay 
tax  on  incomes;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  378,  65  South. 
284,  uphi^ding  provision  of  Gen.  Stats.  1906,  §§  3152,  3153,  imposing 
double  damages  upon  company  or  individual  leaving  open  and  unindosed 
pits  in  which  domestic  animals  may  perish  and  exempting  company  or  in- 
dividual engaged  in  actual  mining  operations;  People  v.  Sohmer,  217 
N.  T.  450,  112  N.  E.  182,  183,  holding  domestic  railroad  corporation 
which  leases  properties  to  foreign  corporation  operating  railroad  and 
which  merely  maintains  corporate  existence  to  preserve  franchises,  is 
not  subject  to  tax  imposed  by  Tax  Law,  §  182. 

Distingnished  in  Biyant  v.  Scott,  226  Fed.  877,  holding  foreign  cor- 
poration selling  its  timber  lands  and  match  factory  with  retention  of 
title  until  price  is  paid,  and  surrendering  possession,  but  retaining  attor- 
ney to  look  after  its  interests,  is  not  subject  to  corporation  tax  law  of 
1909. 

Coiporatl<m  tax  imposed  by  act  of  Oongress  of  1909  is  not  direct  tax, 
which  most  be  apportioned,  bnt  is  excise  tax  within  power  of  (Xmgnu  rmder 
article  I,  section  8,  clause  1,  of  Oonstitation. 

Approved  in  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  189,  55  L.  Ed. 
480,  31  Sup.  Ct.  361,  following  rule ;  McCoaoh  v.  Minehill  etc.  R.  R.  Co., 
228  U.  S.  300,  301,  57  L.  Ed.  844,  845.  33  Sup.  Ct.  419,  holding  railroad 
corporation  not  operating  road,  but  collecting  rents  from  lessee  and  dis- 
tributing dividends,  is  not  taxable  under  Corporation  Tax  Act  of  1909; 
Blalock  V.  Geoi^a  Ry.  etc.  Co.,  228  Fed.  298,  142  C.  C.  A.  588,  uphold- 
ing tax  imposed  by  Comp.  Stats.  1913,  §  6300  et  seq.,  on  net  income  of 
corporations  organized  for  profit  and  engaged  in  business;  Ohio  River 
etc.  Ry.  Co.  v.  Dittey,  203  Fed.  540,  546,  upholding  Ohio  statute  of  1911 
(l02  Ohio^Liaws,  pp.  224-260),  imposing  excise  tax  on  railroads,  meas- 
ured by  gross  intrastate  earnings ;  S.  S.  White  Dental  Mfg.  Co.  v.  Com- 
monwealth, 212  Mass.  40,  45,  Ann.  Gas.  19130,  805,  98  N.  E.  1059,  1061, 
and  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566,  567, 
Ann.  Gas.  19160,  214,  106  N.  E.  313,  314,  both  upholding  foreign  Cor- 
poration Tax  Law  (Stat.  1909,  c.  490,  pt.  3)  §  56  et  seq.,  imposing  excise 
tax  on  foreign  corporations;  Rhode  Island  Hospital  Trust  Co.  v.  Rhodes, 
37  R.  I.  157,  91  Atl.  54,  55,  foreign  holding  company  acquiring  stock  of 
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street  railwuys  and  railroads  in  State,  and  collecting  rents  on  property 
is  transacting  business  in  State,  and  is  subject  to  tax  imposed  by  Tax 
Aet  (Laws  1912,  c.  769) ;  dissenting  opinion  in  McCoach  v.  Minehill  etc. 
R.  R.  Co.,  228  U.  S.  309,  57  L.  Ed.  848,  33  Sup.  Ct.  419,  majority  holding 
railroad  not  operating  road,  but  collecting  rents  from  lessee  and  dis- 
tributing dividends,  is  not  taxable  under  Corporation  Tax  Act  of  1909. 

Corporation  tax  imposed  by  act  of  1909  is  not  direct  tax,  but  tax  on 
prtrllege  of  doing  business  in  corporate  capacity. 

Approved  in  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  190,  55  L.  Ed. 
4S0,  31  Sup.  Ct.  361,  and  Eliot  v.  Freeman,  220  U.  S.  185,  55  L.  Ed.  428, 
31  Sup.  Ct.  360,  both  following  rule;  Wilkes-Barre  etc.  Traction  Co.  v. 
Davis,  214  Fed.  512,  holding  street  railways  leasing  lines  for  long  term, 
but  maintaining  corporate  existence  to  collect  rents,  is  not  taxable 
under  corporation  tax  law  of  1909 ;  Anderson  v.  Morris  etc.  R.  Co.,  216 
Fed.  89,  132  G.  C.  A.  327,  holding  railroad  leasing  lines  for  full  term 
of  franchise,  and  giving  lessee  entire  control  of  operation  of  such  lines, 
but  retaining  corporate  existence  is  not  subject  to  corporation  tax  law 
of  1909 ;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed.  776, 
117  C.  C.  A.  656  (aflSrming  193  Fed.  287),  holding  receivers  of  corpora- 
tion not  transacting  business  at  time  of,  or  since,  enactment  of  corpora- 
tion tax  law  of  1909,  are  not  required  to  make  returns  or  pay  tax  on 
income;  United  States  y.  General  Inspection  &  Loading  Co.,  192  Fed 
226,  holding  under  Corporation  Act  of  New  Jersey,  §§  53-^55  making 
directors  trustees  to  settle  business  of  dissolved  corporation,  officers  of 
eorporation  dissolved  after  corporation  became  subject  to  tax  under  cor- 
poration tax  law  of  1909  are  under  duty  to  make  returns  required  by 
that  act;  Rhode  Island  Hospital  Trust  Co.  v.  Rhodes,  37  R.  I.  157,  91 
Atl.  54,  55,  foreign  holding  company  acquiring  stock  of  street  railways 
and  railroads  in  State,  and  collecting  rents  on  property  is  transacting 
business  in  State,  and  is  subject  to  tax  imposed  by  tax  law  (Laws  1912, 
e.  769). 

Explained  in  Saiigent  Land  Co.  v.  Von  Baumbach,  207  Fed.  431,  hold- 
ing royalties  received  under  mining  leases  were  not  income  taxable 
under  corporation  tax  law  of  1909. 

Distinguished  in  Emery,  Bird,  Thayer  Realty  Co.  v.  United  States, 
198  Fed^250,  251,  holding  realty  corporation  which  leases  lands  to  dry 
goods  company  owned  by  it  and  collects  and  distributes  rents  therefrom, 
is  not  taxable  under  corporation  tax  law  of  1909. 

Tha  COBstitiitloa  contalBS  only  two  HwitatUms  on  xlslit  of  Ctangreti  to 
UfTf  eouiio  tazss;  tiiey  rnnst  \%  levied  for  imUle  wetf are  and  are  required  to 
be  anlf  orm  tliroiifl^ioiit  tlie  Unltad  BtatesL 

Approved  in  In  re  Opinion  of  the  Justices,  211  Mass.  616,  98  N.  E.  341, 
upholding  statute  providing  for  gratuity  to  each  civil  war  veteran,  not 
consciipt  or  substitute,  and  not  receiving  boiinty  from  State,  city  or 
town^  as  testimonial  for  meritorious  service. 
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ZSxemption  of  State  agencies  and  instxumei&talitiefl  from  nafional  taxa- 
tion is  limited  to  those  of  strictly  goTenuneiital  character,  and  does  not  ex- 
tend to  thoee  used  "by  State  in  carrying  on  bnatness  of  priTate  character. 

Approved  in  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  908,  upholding 
Act  of  1914,  §  5,  imxM>sing  stamp  tax,  as  applied  to  deed  execnted  by 
referee  in  action  to  foreclose  mortgage. 

Oonstitntional  requirement  of  uniformity  for  indirect  taxes  does  not  re- 
quire equal  application  of  tax  to  all  persons  or  corporations  who  may  oome 
within  its  operation,  but  is  limited  to  geographical  uniformity  throughout 
United  States. 

Approved  in  Billings  v.  United  States,  232  U.  S.  282,  58  L.  Ed.  606, 
34  Sup.  Ct.  421,  upholding  Tariff  Act  of  1909,  §  37,  imposing  tax  on  use 
of  foreign-built  yachts  owned  or  chartered  for  more  than  six  months  by 
citizens  of  United  States. 

EreQ  if  principles  of  Fourteenth  Amendment  were  applicable  to  present 
case,  it  cannot  be  said  that  there  is  no  substantial  difference  between  carry- 
ing on  of  business  by  corporations  taxed,  and  same  business  when  conducted 
by  individuals. 

Approved  in  New  York  v.  Sohmer,  237  U.  S.  284,  69  L.  Ed.  955,  35 
Sup.  Ct.  649,  holding  exemption  from  taxation  in  New  York  subway 
franchise  does  not  extend  to  tax  on  privilege  to  operate  as  corporation 
under  charter  from  State  and  upholding  tax  levied  under  Consolidated 
Tax  Laws  of  1909,  §§  182,  184. 

Congress  having  power  to  levy  excise  tax  upon  exercise  of  franchise  or 
privilege  of  doing  business  in  corporate  capacity,  it  is  no  objection  that 
measure  of  taxation  is  found  in  income  produced  in  part  from  property 
which  is  not  subject  to  direct  tax. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  233, 
60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  upholding  Kansas  Laws  of  1913, 
C 135,  imposing  tax  on  domestic  corporation  for  privilege  of  being  cor- 
poration which  tax  is  measured  by  capital  stock  part  of  which  is  not 
subject  to  taxing  i>ower  of  State;  Anderson  v.  Forty-two  Broadway  Co., 
239  U.  S.  72,  60  L.  Ed.  154,  36  Sup.  Ct.  19,  holding  provision  of  Corpora- 
tion Tax  Act  of  1909,  limiting  interest  deduction  to  so  much  of  in- 
debtedness as  does  not  exceed  capital  is  not  arbitrary  classificatiou ; 
Equitable  Life  Assur.  Soc.  v.  Pennsylvania,  238  U.  S.  147,  59  L.  Ed. 
1242,  35  Sup.  Ct.  829,  holding  Pennsylvania  statute  of  1895,  imposing 
tax  of  two  per  cent  on  gross  premiums  of  life  insurance  policies  issued 
within  State,  as  applied  to  foreign  corporation  transacting  business 
within  State;  Stratton's  Independence  v.  Howbert,  231  U.  S.  414,  416, 
58  L.  Ed.  291,  293,  34  Sup.  Ct.  136,  holding  corporation  tax  law  of  1909, 
is  not  income  tax,  but  excise  tax  measured  by  gross  income,  and  pro- 
ceeds of  ores  mined  by  corporation  from  its  own  premises*  are  part  of 
gross  income  of  corporation;  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S. 
83,  58  L.  Ed.  133,  34  Sup.  Ct.  15,  upholding  excise  tax  imposed  by  Stats. 
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1909,  e.  490,  pt.  Ill,  §  64  et  seq.,  on  foreign  corporations,  which  tax  is 
iueasui-ed  by  authorized  capital  stock  of  such  corporations,  but  limited 
to  specified  sum ;  McCoach  v.  Minehill  etc.  R.  R.  Co.,  228  U.  S.  306,  307, 
57  It.  E^i.  847,  33  Sup.  Ct.  419,  holding  railroad  corporation  not  operat- 
ing rostd,  but  collecting  rents  from  lessee  and  distributing  dividends  is 
not  t&3cable  under  Corporation  Tax  Act  of  1909 ;  United  States  Express 
Co.  ir.    Minnesota,  223  U.  S.  344,  56  L.  Cd.  464,  465,  32  Sup.  Ct.  211, 
^upholfJing  Minnesota  statute  Rev.  Laws  1905,  c.  11,  imposing  tax  of  six 
per  cex&t  on  gross  receipts  within  State  of  express  companies  engajjed 
IB  iQt^irstate  commerce,  where  tax  is  in  lieu  of  all  other  taxes ;  Meyer  v. 
Wells  Paigo  ft  Co.,  223  U.  S.  301,  66  L.  Ed.  447.  32  Sup.  Ct.  218,  hold- 
^^  voi^J  Oklahoma  statute  of  1910,  imposing  gross  revenue  tax  on  cor- 
pont^ions,  as  applied  to  tax  on  gross  receipts  of  express  compan}'  in- 
elndiri^    receipts  from  interstate  commerce;  Northern  Pac.  Ry.  Co.  v. 
Giffoxr<i,  25  Idaho,  205,  207,  136  Pac.  1134,  upholding  provision  of  Ses- 
sion  Tgg^-yg  1912,  imposing  graduated  license  tax  upon  domestic  and  for- 
eign   ^oxT^orations  transacting  business  within  State,  measured  by  author- 
ized     oci^pital  stock,  as  applied  to  railway  engaged  in  both  local   and 
inter^s-fc«t.te  business;  State  ex  rel.  Dawson  v.  Sessions,  95  Kan.  276,  147 
Pac.    V30y  upholding  provisions  of  Corporation  Act  of  1913  (Laws  1913, 
^'  ^^^ )  y  requiring  foreign  corporation  to  file  annual  statements  and  pay 
aimn.^,X    fees  measured  by  intrastate  business,  as  applied  to  corporation 
^"^K^^Ti^^in  both  local  and  interstate  business;  Farr  Alpaca  Co.  v.  Com- 
moci^virealth,  212  Mass.  164,  98  N.  £.  1080,  upholding  Stats.  1909,  c.  490, 
^^'  ^9    §  41,  imposing  excise  tax  on  domestic  corporations  based  on  value 
of  ixiQr'^andise,  which  would  be  nontaxable  if  owned  by  individual; 
Atla^    I>owder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  upholding 
.    ^   X909,  0.  504,  imposing  on  foreign  corporation  transacting  business 
^  ^^^►'te  privilege  tax  measured  by  authorized  capital  stock,  as  applied 
a  ^"^srcdgn  corporation  engaged  in  local  and  interstate  business;  United 
a  h^^    Glue  Co.  v.  Town  of  Oak  Creek,  161  Wis.  221  222, 153  N.  W.  245, 
^     ^^^^ing  Stats.  1911, 1 1087m2,  subd  3,  imposing  tax  on  income  arising 
^    '^^    ^^cransaction  of  business  within  State,  though  such  business  involves 

^^'^^^tions  in  interstate  commerce. 

jj  ^^^t>lained  in  Sargent  Land  Co.  v.  Von  Baumbach,  207  Fed.  426,  430, 

J^*^^^  royalties  received  under  mining  leases  were  not  income  taxable 

-^/^^^     corporation  tax  law  of  1909. 

-^-^  ^^^-inguished  in  Gauley  Mountain  Coal  Co.  ▼.  Hays,  230  Fed.  112, 

^^«  C.  A.  408,  where  corporation  purchased  stock  in  1902  and  sold 

^         '^  ^lai^  profit  in  1911,  that  portion  of  profit  in  proportion  to  time 

^  /^^^^"Hg  between  taking  effect  of  corporation  tax  law  of  1909  and  time 

**     ^^*1^,  is  not  income  taxable  for  year  in  which  sale  was  made;  Strat- 

^^*^  Independence  v.  Howbert,  207  Fed.  422,  423,  holding  in  determin- 

YP^  ^^t  income  of  mining  corporation  under  corporation  tax  law  of  1909, 

^^^^VoTation  is  not  entitled,  under  provision  of  act  authorizing  ^'reason- 


220  U.  S.  107-177       NOTES  ON  U.  S.  REPORTS.  238 

able  allowance  for  the  depreciation  of  property/'  to  Kave  deduction 
made  for  ore  in  plaee  that  may  be  eztmeted  therefrom. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Caa.  1913C,  1008. 

POMeeaton  of  large  aaaeta  la  bnsiiiees  advaiita^  of  great  Talne;  it  may 
gl^e  credit  wbich  will  reenlt  in  more  economical  boataeea  metJiodi;  it  may 
glTe  standing  wMch  shall  facilitate  purchases;  it  may  enable  corporation  to 
enlarge  field  of  its  activities  and  in  many  ways  give  it  business  standing 
and  prestige. 

Approved  in  United  States  v.  United  States  Steel  Corporation,  223 
Fed.  104,  holding  methods  used  by  steel  corporation  in  building  up 
export  trade  were  not  in  violation  pf  Sherman  Act. 

Corporation  tax  of  1909  is  not  void  as  lacking  in  due  process  of  law. 
Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  21,  24,  25,  60 
L.  Ed.  503,  504,  36  Sup.  Ct.  244,  upholding  income  tax  provisions  of 
Tariff  Act  of  1913;  State  v.  Mountain  Timber  Co.,  75  Wash.  590,  135 
Pac.  649,  4  N.  G.  C.  A.  818,  upholding  industrial  insurance  law  (Laws 
1911,  c.  74). 

Corporations  organised  for  purpose  of  doing  bustness  and  actually  en- 
gaged in  sacb  activities  as  leasing  property,  collecting  rents,  iw^wagiwg  office 
buildings,  investing  profits,  leasing  ore  lands  and  collecting  royalties,  man- 
aging wharves,  dividing  profits,  and  in  wome  cases  Investing  surplus,  are 
engaged  in  business  within  meaning  of  Corporation  Tax  Act  of  1900. 

Approved  in  Zonne  v.  Minneapolis  Syndicate,  220  U.  S.  190,  55  Ii,  Ed. 
430,  31  Sup.  Ct.  361,  holding  corporation  leasing  its  property  and  going 
out  of  business  in  respect  to  property,  but  collecting  and  distributing 
rents,  is  not  taxable  under  Corporation  Tax  Act  of  1909 ;  Laurentide  Co. 
V.  Durey,  231  Fed.  229,  holding  Canadian  corporation  making  newspaper 
paper  was  transacting  business  within  United  States  within  meaning  of 
Corporation  Tax  Law  of  1909,  c.  6,  §  38,  and  Income  Tax  Law  of  1913, 
c.  16,  §  2;  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  907,  144  C.  C.  A. 
184,  holding  lessor  corporations  leasing  property  and  reserving  only 
nondelegable  powers  of  franchises  which  they  exercise  f6r  benefit  of 
lessee,  are  not  doin^  business  within  meaning  of  corporation  tax  law  of 
1909;  Miller  v.  Snake  River  Valley  R.  Co.,  223  Fed.  949,  139  C.  C.  A. 
426,  and  State  Line  etc.  R.  Co.  v.  Davis,  228  Fed.  250,  both  holding  rail- 
road leasing  its  mines,  railroad,  and  other  property,  but  collecting  rents 
and  distributing  dividends,  is  not  taxable  under  corporation  tax  law  of 
1909;  Traction  Cos.  v.  Collectors  of  Internal  Revenue,  223  Fed.  988,  139 
C.  C.  A.  360,  holding  street  railways  leasing  lines  for  full  terms  of  fran- 
chises, but  maintaining  organization  to  collect  and  disburse  rentals,  are 
not  subject  to  corporation  tax  law  of  1909;  Sargent  Land  Co.  v.  Von 
Baumbach,  207  Fed.  426,  429,  430,  holding  corporations  leasing  mining 
lands,  distributing  rent  and  royaltieS|  making  sales  and  leases,  and  ex- 
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ploring  properties  for  ore,  were  transacting  business  within  meaning  of 
Corporation  Tax  Act  of  1909,  and  it  was  their  duty  to  make  returns; 
Greenfield  Savings  Bank  v.  Commonwealth,  211  Mass.  210,  97  N.  £.  928, 
holding  savings  bank  whose  property  is  in  possession  of  bank  commis- 
sioner under  Stats.  1910,  c.  399,  on  ground  of  unsafe  condition  of  bank, 
is  not  liable  to  excise  tax  imposed  by  Stats.  1909,  c.  490,  pt.  3,  §  21 ; 
Rhode  Island  Hospital  Trust  Co.  v.  Rhodes,  37  R.  L  156,  157,  158,  160, 
163,  165,  166,  91  Atl.  54,  55,  56,  57,  foreign  holding  company  acquiring 
stock  of  street  railways  and  railroads  within  State,  holding  directors' 
meetings  in  State,  and  collecting  rents  on  property,  is  transacting  busi< 
ness  in  State  within  meaning  of  Tax  Act  (Laws  1912,  e.  769) ;  dissent- 
ing opinion  in  MeCoaeh  v.  Min^ill  etc.  R.  R.  Co.,  228  U.  S.  308,  310, 
311,  312,  57  L.  Ed.  848,  849,  33  Sup.  Ct.  419,  majority  holding  railroad 
not  operating  road,  but  collecting  rents  from  lessee  and  distributing 
dividends,  is  not  taxable  under  Corporation  Tax  Act  of  1909. 

Distinguished  in  Abrast  Realty  Co.  v.  Maxwell,  206  Fed.  335, 
United  States  v.  Emeiy  etc.  Realty  Co.,  237  U.  S.  32,  59  L.  Ed.  827,  35 
Sup.  Ct  499  (affirming  198  Fed.  250,  251,  253),  holding  realty  cor- 
poration leasing  lands  owned  by  it  to  dry  goods  company  and  collecting 
and  distributing  rent,  is  not  doing  business  within  meaning  of  Corpora- 
tion Tax  Act  of  1909;  McCoach  v.  Minehill  etc.  R.  R.  Co.,  228  U.  S. 
302,  303,  57  L.  Ed.  845,  846,  33  Sup.  Ct.  419,  holding  railroad  corpora- 
tion not  operating  road,  but  collecting  rents  from  lessee  and  distribut- 
ing dividends,  is  not  taxable  under  Corporation  Tax  Act  of  1909;  Eliot 
V.  Freeman,  220  U.  S.  184,  185,  55  L.  Ed.  427,  428,  31  Sup.  Ct.  890, 
holding  tax  cannot  be  levied  under  corporation  tax  law  of  1909  upon 
real  estate  trusts  formed  for  purpose  of  holding  and  selling  property, 
which  trusts  do  not  derive  benefit  from  and  are  not  organized  under 
statutory  law  of  Massachusetts;  Bryant  v.  Scott,  226  Fed.  878,  holding 
foreign  corporation  selling  its  timber  lands  and  match  factory  with 
retention  of  title  until  price  is  paid,  surrendering  possession,  but 
retaining  attorney  to  look  after  its  interests  is  not  subject  to  corpora- 
tion tax  law  of  1909 ;  Lewellyn  v.  Pittsburgh  etc.  R.  Co.,  222  Fed.  179, 
180,  181,  137  C.  C.  A.  617,  holding  lessor  railroad  retaining  title  to 
property  and  power  to  exercise  eminent  domain  after  leasing  road  to 
lessee  assuming  entire  control  of  road,  is  not  subject  to  corporation  tax 
law  of  1909;  Straus  v.  Abrast  Realty  Co.,  200  Fed.  329,  holding  stock 
holder  cannot  maintain  suit  to  restrain  corporation  from  paying  tax 
assessed  under  act  of  1909,  since  corporation  has  adequate  remedy  to 
recover  tax  under  Rev.  Stats.,  §§  3224,  3226;  Von  Baumbach  v.  Sargent 
Land  Co.,  219  Fed.  41,  42,  134  C.  C.  A.  649,  holding  corporations  leas- 
ing mining  property  and  not  engaging  in  mining  or  trading,  but  merely 
exercising  power  necessary  to  protect  property  and  to  convert  it  into 
money,  are  not  taxable  under  corporation  tax  law  of  1909  upon  royal- 
ties received  under  leases. 
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PiOTiolon  of  Corporatioa  Tax  Act  reqnixlni^  tax  retnnis  does  not  violate 
f ourtli  amoadment  proMMtlag  nnroasoiiAblo  seajxlies  and  sainrea. 

Approved  in  National  Safe  Deposit  Co.  v.  Stead,  250  III  610,  611, 
Ajul  Caa.  1912B.  430.  95  N.  E.  983,  upholding  Inheritance  Tax  Act 
prohibiting  safety  deposit  companies  from  delivering,  without  notice 
to  State,  property  of  owner  since  deceased,  and  if  pro|>€rty  is  subject 
to  inheritance  tax,  prohibiting  deliyci'y  without  State's  consent. 

Penaltiea  are  clearly  separate  part  of  act»  and  whetber  collectible  or  not, 
may  be  determined  in  caae  involving  attempt  to  enforce  tbem. 

Approved  in  Ohio  Jfliver  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases), 
232  U.  S.  594,  68  L.  Ed.  746,  34  Sup.  Ct.  372,  upholding  Ohio  statute 
of  1911  imposing  excise  tax  of  four  per  cent  on  gross  interstate  earn- 
ings of  railroad  without  determining  validity  of  separable  penalty 
provisions;  Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  99,  upholding  Ore- 
gon water  law  (Laws  1909,  p.  319),  providing  for  hearing  of  contested 
claims  to  water  by  State  water  board ;  Ohio  River  etc.  Ry.  Co.  v»  Dittey, 
203  Fed.  549,  holding  penalty  provisions  of  Ohio  statute  of  1911,  impos- 
ing excise  tax  on  railroafds  are  separable,  and  whether  collectible  or  not 
may  be  determined  in  case  involving  attempt  to  enforce  them;  Rail  etc. 
Coal  Co.  V.  Yaple,  214  Fed.  282,  arguendo. 

Distinguished  in  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed. 
128,  holding  city  ordinance  regulating  fares  and  requiring  charge  of 
three  cents  instead  of  five  for  standing  room,  which  provides  for  for- 
feiture of  franchise  and  removal  of  tracks  from  streets  for  its  viola- 
tion without  pix)viding  for  liearing,  is  void. 

220  U.  a  178-187,  65  I..  Sd.  424,  31  Sap.  Ct.  360.  ELIOT  v.  FBEEMAK. 

It  was  the  Intention  of  Ck>ngre88  to  embrace  within  the  corporation  tax 
statute  (Tariif  Act  of  1909)  only  such  corporations  and  joint  stock,  com- 
panies at  are  organized  under  some  statute,  or  derive  from  that  source  some 
qoality  or  benefit  not  existing  at  common  law. 

Approved  in  Emery,  Bird,  Thayer  Realty  Co.  v.  United  States,  198 
Fed.  250,  holding  corporation  organized  to  take  over  realty  of  dry 
goods  conipan}',  leasing  property  to  such  company  and  collecting  rents 
is  not  subject  to  tax  under  corporation  tax  law  of  1909,  although  it 
was  organized  under  provision  of  law  relative  to  organization  of  busi- 
ness and  manufacturing  corporations  for  profit. 

Distinguished  in  Roberts  v.  Anderson,  226  Fed.  10,  11,  141  C.  C.  A. 
121,  holding '  unincorporated  joint-stock  company  cngasjed  in  express 
business  enjoyed  such  privileges  under  New  York  statutes  as  to  be 
taxable  under  Federal  corporation  tax  law  of  1909 ;  Anderson  v.  Morris 
etc.  R.  Co.,  216  Fed.  89,  132  C.  C.  A.  327,  holding  lessor  railroad,  or- 
ganized under  New  Jersey  laws,  leasing  lines  with  full  control  of 
operation  of  roads  to  another  railroad,  but  retaining  corporate  exis- 
tence, is  not  subject  to  corporation  tax  law  of  1909. 

Taxable  personal  income  under  income  tax  statute.    Note,  Ann. 
Oai.  19130,  1008. 
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220  U.  S.  187-491,  56  L.  Sd.  428,  81  Sup.  Ot  361,  ZONNE  y.  MINNBAPOLIS 
SYNDICATE. 

Corporation  ownin^^  ollice  bnUdiiig  whote  uol<t  antliority  iA  to  hold  title 
sabjed  to  lease  and  to  receive  and  dlstrlbnte  reiite  accmiag  under  terms  of 
lease,  or  proceeds  of  land,  if  sold.  Is  not  doing  business  within  meaning  of 
corporation  tax  law  of  1909. 

Approved  in  United  States  v.  Emery  etc.Jflealty  Co.,  237  U.  S.  .32, 
59  L.  Ed.  827,  35  Sup.  Ct.  499,  and  McCoaeh  v.  Minehill  etc.  R.  R.  Co., 
228  U.  S.  302,  303,  308,  57  L.  Ed.  845,  846,  848,  33  Sup.  Ct.  419,  both 
following  rule;  United  States  v.  Whitridge,  231  U.  S.  148,  58  L.  Ed.  162. 
34  Sup.  Ct.  24,  holding  corporation  tax  law  of  1909,  does  not  impos(> 
tax  upon  income  from  property  of  street  railway  corporation  in  hands 
of  receivers  acting  as  officers  of  court;  Miller  v.  Snake  River  Valley 
B.  Co.,  223.  Fed.  949,  139  C.  C.  A.  426,  and  State  Line  etc.  R.  Co.  v. 
DaviSy  228  Fed.  250,  both  holding  railroad  leasing  mines,  railroad  and 
other  property,  but  maintaining  corpoi-ate  existence  to  collect  rents 
and  distribute  dividends,  is  not  subject  to  corporation  tax  law  of  1909; 
Waterbury  Gaslight  Co.  v.  Walsh,  228  Fed.  58,  holding  gaslight  com- 
pany leasing  plant  to  another  company,  but  retaining  charter  and  cor- 
porate organization  with  right  to  receive  and  disburse  income,  is  not 
doing  business  within  meaning  of  corporation  tax  law  of  1909;  Br>^ant 
V.  Scott,  226  Fed.  877,  holding  foreign  corporation  selling  its  timber 
lands  and  match  factory  with  retention  of  title  until  price  is  paid  and 
surrendering  possession,  but  retaining  attorney  in  State  to  look  after 
its  interests,  is  not  subject  to  corporation  tax  law  of  1909;  Cambria 
Steel  Co.  V.  McCoach,  225  Fed.  282,  holding  iron  company  leasing  manu- 
facturing plant,  mines,  roads  and  lands  to  another  company,  but  re- 
taining corporate  existence  to  receive  rents,  is  not  doing  business  within 
meaning  of  corporation  tax  law  of  1909;  Traction  Cos.  v.  Collectors 
of  Internal  Revenue,  223  Fed.  988,  139  C.  C.  A.  360,  holding  street 
railways  leasing  lines  for  full  terms  of  franchise,  but  maintainintr 
organization  to  collect  and  disburse  rentals,  are  not  subject  to 
corporation  tax  law  of  1909;  Lewellyn  v.  Pittsburgh  etc.  R.  Co., 
222  Fed.  180,  181,  137  C.  C.  A.  617,  holding  lessor  railroad  retain- 
ing title  to  property  and  power  to  exercise  eminent  domain  after 
leasing  property  to  lessee  assuming  entire  control  of  road,  is  not  subject 
to  corporation  tax  law  of  1909;  Von  Baumbach  v.  Sargent  Laud  Co., 
219  Fed.  44,  134  C.  C.  A.  649,  holding  corporations  leasing  mining  prop- 
erty and  not  engaging  in  mining  or  trading,  but  merely  exercising  power 
necessary  to  protect  property  and  to  convert  it  into  money,  are  not 
doing  bn^ess  within  meaning  of  corporation  tax  law  of  1909,  and  are 
not  taxable  on  royalties  received  under  mining  leases;  Maxwell  v. 
Abrast  Realty  Co.,  218  Fed.  458,  134  C.  C.  A.  255,  holding  corporation 
renting  property  occupied  by  department  store  and  collecting  rents 
from  which  it  pays  interest  on  mortgage  liencr  and  dividends  is  not 
XX— 16 
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transacting  business  within  meaning  of  corporation  tax  law  of  1909; 
Anderson  v.  Morris  etc.  R.  Co.,  216  Fed.  90,  132  C.  C.  A.  327,  holding 
railroad  leasing  lines  for  full  term  of  franchise  and  giving  lessee  entire 
control  of  operation  of  roads,  but  retaining  corporate  existence  is  not 
taxable  under  corporation  tax  law  of  1909;  Wilkes-Barre  etc.  Traction 
Co.  y.  Davis,  214  Fed.  512,  holding  street  railways  leasing  lines  for  term 
of  eight  hundred  years,  but  maintaining  corporate  existence  to  collect 
rents,  is  not  taxable  under  act  of  1909 ;  In  re  Thomas  McNally  Co.,  208 
Fed.  293,  holding  corporation  not  having  engaged  in  business  within 
district  for  more  than  three  years  because  of  appointment  of  receivers 
is  not  subject  to  adjudication  in  bankruptcy  in  district  from  mere  fact 
of  its  filing  of  certificate  designating  place  within  district  as  its  place 
of  business^  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198 
Fed.  776,  117  C.  C.  A.  556,  holding  receivers  of  corporation  not  trans- 
acting business  at  time,  or  since,  enactment  of  corporation  tax  law 
of  1909,  are  not  required  to  make  returns  or  pay  tax  on  income;  Abrast 
Realty  Co.  v.  Maxwell,  206  Fed.  335,  and  Emery,  Bird,  Thayer  Realty 
Co.  V.  United  States,  198  Fed.  250,  251,  252,  253,  both  holding  realty 
company  which  leases  lands  owned  by  it  to  department  store  and  col- 
lects and  distributes  rents  is  not  subject  to  tax  under  Corporation  Tax 
Act  of  1909;  Mine  Hill  etc.  R.  Co.  v.  McCoach,  192  Fed.  673,  holding 
railroad  leasing  property  for  999  years,  but  maintaining  corporate 
existence  to  collect  and  distribute  rents,  is  subject  to  tax  under  corpor- 
ation tax  law  of  1909 ;  People  v.  Sohmer,  217  N.  Y.  451,  112  N.  E.  183, 
holding  domestic  railroad  corporation  leasing  properties  to  foreign 
corporation  which  operates  road,  and  merely  maintaining  corporate 
existence  to  preserve  franchises,  is  not  subject  to  tax  imposed  by  Tax 
Law,  §  182. 

Distinguished  in  Blalock  v.  Geoigia  Ry.  etc.  Co.,  228  Fed.  298,  142 
C.  C.  A.  588,  holding  corporation  carrying  on  business  part  of  year  is 
subject  to  tax  imposed  for  that  year  by  corporation  tax  law  of  1909; 
Sargent  Land  Co.  v.  Yon  Baumbach,  207  Fed.  427,  holding  eorporations 
leasing  mining  lands,  distributing  rents  and  royalties,  making  sales  and 
leases,  and  exploring  properties  for  ores,  were  transacting  business 
within  meaning  of  corporation  tax  law,  and  it  was  their  duty  to  make 
returns,  but  royalties  received  under  mining  leases  were  not  taxable; 
Straus  v.  Abrast  Realty  Co.,*  200  Fed.  328,  329,  holding  corporation 
lias  adequate  remedy  under  Rev.  Stats.  §§  3224,  3226,  to  recover  tax 
assessed  under  Corporation  Tax  Act  of  1909,  and  stockholder  cannot 
maintain  suit  to  restrain  corporation  from  paying  tax;  Rhode  Island 
Hospital  Trust  Co.  v.  Rhodes,  37  R.  I.  160,  161,  164,  166,  91  A*l.  56,  67, 
foreign  holding  company  acquiring  stock  of  street  railways  and  rail- 
roads within  State,  holding  directors'  meetings  in  State  and  collecting 
rents  on  property  in  State,  is  transacting  business  in  State  within 
meaning  of  Tax  Act  (Laws  1912,  c.  769) ;  dissentiing  opinion  in  McCoach 
v.  Minehill  etc.  R.  R.  Co.,  228  U.  S.  310,  311,  57  L.  Ed.  848,  849,  33  Sup. 
Ct.  419,  majority  holding  railroad  corporation  not  operating  road,  but 
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eoUectin^  rents  from  its  lessee  and  distributing  dividends,  is  not  en- 
gaged in  business  within  Corporation  Tax  Act  of  1909. 

Taxable  peraonal   income  under  income  tax  statute.    Note,  AniL 
Oas.  1913C,  1008. 

220  U.  a  191-210,  56  L.  Ed.  431,  31  Sup.  Ot.  426,  EZ  PABTB  OKX.AHOMA. 
Mandamus  cannot  be  used  to  pegform  offlce  of  sppeal  or  writ  of  error. 
Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L,  Ed.  1218,  34  Sup. 
Ct.  722,  denying  mandamus  to  compel  Federal  court  to  remand  case  to 
State  court  as  one  arising  under  Federal  Employers'  Liability  Act; 
City  of  Guthrie  v.  Stewart,  45  Okl.  606,  146  Pac.  586,  denying  manda- 
mus to  compel  city  treasury  to  pay  to  city  certain  {Mnalties  wiiich  had 
accrued  upon  delinquent  taxes. 

Granting  of  writ  of  proUbltion  is  discretionary  wliera  there  Is  legal 
Tomedy  by  appeal  or  otl&erwlso^  or  where  Jurisdiction  of  court  is  doubtful,  or 
depends  uptm  facts  not  made  matters  of  record. 

Approved  in  Ex  parte  Oklahoma,  220  U.  S.  211,  214,  55  L.  Ed.  437, 
31  Sup.  Ct  431,  denying  writ  of  prohibition  to  restrain  judge  of  Fed-^ 
eral  court  from  proceeding  further  in  actions  brooght  by  railroads  and 
by  shippers  relating  to  interstate  shipments  of  liquor;  Spradling  v. 
Hudson,  45  Okl.  769,  146  Pac.  589,  denying  writ  of  prohibition  to  pre- 
vent enforcement  of  order  of  District  Court  in  divorce  suit  making 
allowance  of  alimony  pendente  lite  and  attorney's  fees,  and  enjoin- 
ing defendant  from  encumbering  or  alienating  his  property;  Pendley 
V.  Allen,  45  Okl.  512,  145  Pac.  1157,  denying  writ  of  prohibition  to  pre- 
vent Justice's  Court  from  proceeding  further  in  case  after  refusal  of 
justice  of  peace  to  discharge  attachment  for  failure  to  require  at? 
taehment  bond. 

Prohibition  as  process  for  review  and  correction  of  errors.    Note, 
Ann.  Oas.  1918D.  604,  596. 

220  U.  8.  210-214,  65  Ifc  Bd.  496,  31  Sup.  Qi.  431,  BX  PAB.TB  OKLAHOMA. 

Gnating  of  writ  of  prohlMtioa  Is  discretionary  where  there  is  legal 
remedy  by  appeal  or  otlierwise^  or  Jurlsdietloii  of  court  is  doubtful,  or  de- 
pends upon  facts  not  made  matter  of  record. 

Approved  in  Pendley  v.  Allen,  45  Okl.  512,  145  Pac.  1157,  denying 
writ  of  prohibition  to  prevent  Justice's  Court  from  proceeding  further 
in  case  after  refusal  of  justice  to  discharge  attachment  for  failure  to 
require  attachment  bond. 

220  V.  8.  214-224,  55  Ifc  Ed.  438,  31  Sup.  Ot.  408,  MABTDIEZ  ▼.  INTEBKA. 
TIONAIi  BANKIKa  OORP. 

Value  of  matter  in  dispute  is  test  of  Jurisdiction. 
Approved  in  Export  etc.  Lumber  Co.  v.  Port  Banga  Lumber  Co., 
237  U.  S.  389,  59  L.  Ed.  1010,  35  Sup.  Ct.  604,  holding  under  Act  of 
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1902,  §  10,  Supreme  Court  has  no  jurisdiction  of  appeal  from  Supremo 
Court  of  Philippine  Islands,  where  amount  in  controversy  docs  not  ex- 
ceed twenty-five  thousand  dollars. 

220  U.  8.  224-232,  66  L.  Ed.  443,  31  Sap.  OL  412,  PEBEZ  T  FERNANDEZ 
T.  FERNANDEZ  T  PEREZ. 

Wliere  District  Oonrt  of  United  States  for  Porto  Rico  has  genoral  Joria- 
diction  under  act  of  1901,  its  power  to  award  relief  because  of  aftoation  of 
property  within  court's  Jurisdiction  against  nonresidflnt  defendants  not 
found  within  district  depends  upon  Act  of  1875,  section  8;  zight  of  absent 
parties  defendant  to  have  case  reopened  and  duty  of  court  to  penult  them 
to  make  defense  depends  upon  proviso  to  that  aection. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co., 
201  Fed.  943,  120  C.  C.  A.  257,  holding  eminent  domain  proceeding 
under  State  statutes  to  condemn  right  of  way  for  telegraph  line  is  not 
suit  to  enforce  legal  or  equitable  claim  to  property  within  Judicial 
Code^  §  57,  and  is  not  removable  from  State  to  Federal  court  as  one 
arising  under  Federal  Constitution  or  laws,  where  none  of  defendants 
are  inhabitants  of  district,  unless  plaintiff  waives  objection  thereto. 

Words  of  proviso  to  section  8  of  Act  of  1876,  "actually  personally  noti- 
fied/' exacts  actual  personal  notice  resulting  from  service  on  party  outside 
of  district;  and  where  actual  personal  notice  has  not  been  made  and  publi- 
cation has  been  resorted  to,  party  has  right  to  appear  within  year  and  case 
must  be  reopened. 

Approved  in  Brooks  v.  Orchard  Land  Co.,  21  Idaho,  220,  121  Pac. 
104,  holding  ''personally  served"  in  Rev.  Codes,  §  4229»  means  ser- 
vice upon  defendant  personally,  and  service  by  leaving  notice  at  last 
place  of  abode  is  not  personal  service,  but  substituted  service. 

Absolute  right  of  defendant  not  personally  served  to  have  judg- 
ment opened  and  to  defend.    Note,  Ann.  Oas.  1912A,  1164,  1165. 

Miscellaneous.  Cited  in  Blanco  v.  Hubbard,  220  U.  S.  233,  55  L.  Ed. 
447,  31  Sup.  Ct.  4li5,  reversing  dismissal  of  bill  to  enjoin  sale  of  property 
under  execution  in  principal  case. 

220  U.  S.  233-234,  55  Z..  Ed.  447,  31  Sup.  Ot.  416,  BLANCO  v.  HUBBABD. 

Absolute  right  of  defendant  not  personally  served  to  have  judg- 
ment opened  and  to  defend.    Note,  Ann.  Cas.  1912A,  1164,  1165. 

220  XT.  S.  235-256,  55  K  Ed.  448,   81  Sup.  Ot.  392,  INTEBSTATB  COM- 
MEBCE  COMMISSION  v.  DELAWABE,  L.  ft  W.  B.  B.  CO. 

Carrier  cannot  make  ownership  of  goods  tendered  to  him  for  cacxiafs 
test  of  duty  to  receive  and  carry,  or  czitezlon  by  which  his  charge  foe  car- 
riage is  to  be  measured. 

Approved  in  Qreat  Northern  Ry.  Co.  v.  O'Connor,  232  U.  S.  614, 
58  L.  Ed.  706,  34  Sup.  Ct.  380,  8  N.  C.  C.  A.  62,  holding  in  action  to 


246    INTEB,  COMMERCE  COM.  v.  RAILROAD  CO.    220  U.  S.  235-256 

recover  for  loss  of  interstate  shipment,  carrier  is  bound  to  accept  for- 
warder's classification  and  valuation  without  regard  to  private  in- 
structions given  by  shipper  to  forwarder;  Interstate  Commerce  Com- 
missi<m  v.  Baltimore  etc.  R.  R.  Co.,  225  U.  S.  342,  Ann.  Caa.  1914A,  504, 
56  L.  Sd.  1112,  32  Sup.  Ct  742,  holding  railroad  cannot  be  given  lower 
rate  on^-coal  than  individual  shippers;  Cleveland  etc.  R.  Co.  v.  Blind, 
182  Ind.  407,  105  N.  E.  487,  holding  owner  of  horse  shipped  by  servant 
tinder  special  contract  in  latter 's  name  is  bound  by  limitation  of  lia- 
bility, in  absence  of  fraud,  unreasonableness  or  want  of  opportunity 
to  ship  at  higher  rate  with  unlimited  liability,  regardless  of  whether 
he  authorized  execution  of  contract;  Hooker  v.  Boston,  209  Mass.  603, 
Ann.  Gas.  1912B,  669,  95  N.  E.  946,  holding  in  absence  of  provision  in 
Interstate  Commerce  Act  as  to  passenger's  baggage,  filing  and  posting 
as  part  of  tariff  schedules  limitation  of  liability  for  interstate  trans- 
portation of  baggage,  does  not  make  such  limitation  part  of  rate 
charged,  so  as  to  be  binding  upon  passenger  without  actual  knowledge 
of  such  limitation;  Donovan  v.  Wells,  Faigo  &  Co.,  265  Mo.  312.  316, 
177  S.  W.  846,  847,  upholding  contract  limiting  liability  for  interstate 
shipment,  though  carrier  knew  actual  value  was  greatly  in  excess  of 
declared  value,  where  there  was  no  collusion  between  carrier  and 
shipper's  agent  for  purpose  of  procuring  preferential  rate;  dissenting 
opinion  in  Pennsylvania  R.  R.  Co.  v.  International  Coal  Min.  Co.,  230 
U.  S.  210,  Ann.  Caa.  1916A.  315,  67  L.  Ed.  1466,  33  Sup.  Ct.  893,  ma- 
jority holding  carrier  cannot  allow  rebate  to  shipper  pursuant  to  con- 
tract entered  into  prior  to  Hepburn  Act  of  1906,  but  damages  must  be 
proved  and  are  not  to  be  measured  merely  by  difference  between  pub- 
lished rate  and  lower  rate  given  to  favored  shipper;  dissenting  opinion 
in  Baltimore  etc.  R.  Co.  v.  United  States,  200  Fed.  795,  majority  holding 
fact  that  sugar  refiners,  who  are  owners  of  terminals,  were  paid  for 
lig^htering  their  own  product  after  it  had  become  property  of  pur- 
chasers by  delivery  to  carrier  at  terminal,  was  not  giving  of  rebate 
within  meaning  of  Act  to  Regulate  Commerce  of  1887. 

ProviaUm  of  section  2  of  Act  to  Begalate  Commerce  was  substantially 
taken  from  section  90  of  English  Railway  Olaaaea  Consolidation  Act  of  1846, 
known  as  tlie  Equality  Clause. 

Approved  in  Goldberg  &  Lewis  v.  Stone,  10  Ala.  App.  489,  65  South. 
454,  holding  under  negotiable  instruments  law   (Code  1907,  §  4958  et 
scq.)^  ba&ed  on  English  Bills  of  Exchange  Act  of  1882,  payee  named  in 
negotiable  note  cannot  be  holder  in  due  course  as  against  maker  or 
^  surety;  Public  Service  Ry.  Co.  v.  Board  of  Public  Utility  Commrs.,  81 

^  N.  J.  L.  365,  80  Atl.  27,  holding  adoption  in  State  statute  of  part  of 

Federal  statute  does  not  require  court  to  give  statute  same  construction 
^  as  given  to  it  by  interstate  commerce  conmiission,  which  is  adminis- 

trative and  not  judicial  body;  dissenting  opinion  in  Pennsylvania  R.  R. 
Co.  v.  Intei-national  Coal  Min.  Co.,  230  U.  S.  224,  238,  Ann.  Cas.  1916A, 
315,  57  It.  Ed.  1462,  1467,  33  Sup.  Ct.  893,  arguendo. 


I 
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FMt  that  canter  luui  light  to  fix  imtet  does  not  give  it  right  to  dis- 
crlminato  as  to  tliooo  who  aball  bo  entltlod  to  avail  of  tbani. 

Approved  in  Pennsylvania  Co.  v.  United  States,  214  Fed.  449,  holding 
railroad  is  entitled  to  switching  service  upon  same  terms  as  other  rail- 
roads. 

Finding  of  fact  by  interstate  commgroe  eommissloa  that  ezdnaion  of 
forwarding  agent  ftom  eatablished  rates  would  create  discrimination  is  not 
reviewable  by  courts. 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  361,  59 
L.  Ed.  628,  35  Sup.  Ct.  370,  upholding  order  of  Interstate  Comberee 
Commission  requiring  interstate  carrier  to  receive  and  transport  over 
its  terminals  carload  interstate  freight  from  carrier  having  physical 
connection  with  its  lines  on  same  terms  that  it  performs  such  service  for 
other  carriers  similarly  situated;  United  States  v.  Louisville  etc.  R.  R. 
Co.,  235  U.  S.  320,  69  L.  Ed.  251,  35  Sup.  Ct.  113,  finding  of  fact  hy 
Interstate  Commerce  Commission  of  undue  discrimination  between 
localities,  based  on  undisputed  evidence,  is  not  reviewable  by  commerce 
court;  Interstate  Commerce  Commission  v.  Atchison  etc.  Ry.  Co.,  234 
U.  S.  312,  58  Ii,  Ed.  1828,  34  Sup.  Ct.  814,  findings  of  commission  as  to 
character  and  manner  of  use  of  industrial  spur-tracks  in  Los  Angeles, 
and  that  sudi  tracks  were  part  of  carrier^s  terminals,  are  conclusions  of 
fact,  not  reviewable  by  court;  Interstate  Commerce  Commission  v. 
V  Louisville  etc.  R.  R.  Co.,  227  U.  S.  92,  57  L.  Ed.  434.  33  Sup.  Ct.  185, 
liolding  findings  of  Interstate  Commerce  Commission,  based  on  evidence 
that  new  rates  were  excessive,  and  that  through  rate  exceeding  sum  of 
locals  should  have  been  lowered,  instead  of  raising  locals  to  equal 
through  rates,  was  proper,  and  upholding  order  restoring  local  rates; 
Louisville  etc.  R.  Co.  v.  United  States,  216  Fed.  679,  upholding  rate 
order  of  commission  and  order  requiring  two  railroads  to  permit  inter- 
switching  of  carload  lots  of  coal  to  and  from  tracks  of  third  railroad  at 
same  rates  as  between  tracks  of  each  other;  Sabre  v.  Rutland  R.  Co., 
86  Yt.  365,  Ann.  Gas.  19150,  1269,  85  AtL  701,  upholding  Laws  of  1906, 
No.  126,  creating  railroad  commission  and  defining  its  powen^  and  P.  S^ 
§  4611,  authorizing  commission  to  investigate  necessity  of  gates  at 
crossing  near  station,  and  to  require  erection  of  gates,  if  found 
necessary. 

Distinguished  in  Lehigh  Valley  R.  Co.  v.  Clark,  207  Fed.  723,  125 
C.  C.  A.  235,  holding  report  of  commission  awarding  damages  as  repara- 
tion for  excessive  rates  does  not  contain  findings  of  fact,  as  required  by 
Interstate  Commerce  Act,  sufficient  to  constitute  prima  facie  evidence 
of  actual  damage  sustained  by  shipper;  Atchison  etc.  Ry.  Co.  v.  Inter- 
state Commerce  Commission,  188  Fed.  237,  238,  holding  findings  of  com- 
mission that  industrial  track  is  terminal  facility  and  not  plant  facility, 
and  that  aervice  performed  ia  same  as  that  performed  in  delivering 
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freight  at  depot  or  team  track8|  baaed  ui)on  admitted  facts,  do  not  pre- 
clude commerce  court  from  reaching  conclusionB  of  its  own. 

CttTing  of 'lesser  proportional  rate  for  carload  tlian  for  lass  than  carload 
waa  not  prohlUtod  by  Act  to  Begnlate  Oommorce. 

Approved  in  United  Fuel  Gas  Co.  t.  Public  Service  Commission, 
73  W.  Va.  586,  80  S.  E.  937,  upholding  order  of  commission  requir- 
ing public  service  corporation  to  desist  from  furnishing  natural  gas  at 
lower  rate  to  term  contract  customers. 

Bnstness  of  forwarding  agent  la  to  collect  leas  than  carload  aliipmants 
from  consignor,  combine  aach  ahipmanta,  and  ship  in  name  of  forwarding 
agents  or  owner  of  one  of  ahipmenta^  to  one  conaignoe,  who  may  be  forward- 
ing agent  bimaelf ,  or  anotbar  forwarding  agents  who  receiyea  and  distribntea 
property. 

Approved  in  United  States  v.  Lehigh  Valley  R.  Co.,  222  Fed.  685, 
holding  payment  of  commission  by  railroad  to  forwarder  for  freight 
shipped  over  its  line  is  rebate  in  violation  of  Elkins  Act  of  1903,  as 
amended  by  Hepburn  Act  in  1906. 

220  V.  S.  257-274,  55  L.  Ed.  458,  31  8up.  Ct  887,  UNITED  STATES  ▼. 
I^BBiaa  VAUiET  B.  B.  OO. 

Amendment  to  original  bill  in  commodities  case  alleging  facts  to  sbow 
absolnfte  control  by  defendant  railroad,  tJirongti  stock  ownersliip^  of  coal 
company  wlioae  prodact  it  txaoaported,  is  gazmana  to  original  Ml. 

Approved  in  United  States  v.  Delaware  etc.  R.  Co.,  213  Fed.  243,  244, 
referring  to  amendment  of  cause  of  action  in  case  for  violation  of  com- 
modities clause  to  show  railroad's  absolute  contract  over  coal  company 
through  stock  ownership. 

WbUe  railroad  baa  zlgbt  aa  atockboldar  to  use  its  atock  ownerabip  for 
purpose  of  aeparate  adminiatration  of  affairs  of  corporation  in  which  it  has 
atock  interest,  nee  of  madti  atock  ownerahip  to  deatroy  eoDtity  of  producing 
corporaltoi  and  of  commingling  its  affairs  in  administration  witb  thoae  of 
railroad,  ao  aa  to  make  two  corporationa  practically  one,  brings  railroad 
witliin  probibitlons  of  commodities  clause  of  Hepburn  Act. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  529, 
59  L.  Ed.  1443, 35  Sup.  Ct.  873,  holding  contract  restricting  coal  company 
from  buying  from  others  and  thereby  prohibiting  it  from  competing  with 
railroad  for  purchase  of  coal  mined  on  railroad  lines  is  violation  of 
commodity  dause  of  Hex>bum  Act  of  1906  and  also  of  Sherman  Anti- 
trust Act;  Pourche  River  Lumber  Co.  v.  Bryant  Lumber  Co.,  230  U.  S. 
323,  57  L.  Ed.  1501,  33  Sup.  Ct.  887,  holding  carriers,  whether  sawmill 
companies  or  railroads,  cannot  purchase  land  by  rebating  to  grantor 
part  of  freight  rate  on  interstate  shipments,  even  though  amount  of  re- 
bate ia  less  than  value  of  land  acquired;  United  States  v.  Reading  Co., 
226  Fed.  282,  'holding  railroad  did  not  mine  or  produce  coal  transxx>rted 
for  coal  company,  nor  have  any  interest  therein,  which  rendered  trnnf!- 
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porta tion  of  such  coal  violation  of  commodities  elaose  of  Hepburn  Act; 
Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  734, 132  C.  C.  A. 
387,  holding  petition  and  proof  made  case  under  Rev.  Stats.  Ohio, 
§  3373-1,  that  defendant  railroad  denied  switch-track  connection  to  one 
shipper  whieh  it  granted  to  another,  and  it  is  immaterial  that  case  was 
tried  under  second  clause  containing  additional  element  that  railroad  was 
interested  in  freights  of  other  shipper;  United  States  v.  Delaware  etc. 
R.  Co.,  213  Fed.  244,  246,  248,  253,  holding  railroad,  owning  and  holding 
as  lessee  extensive  coal  lands  at  time  of  enactment  of  Hepburn  Act, 
which  in  good  faith  organized  separate  coal  company  to  lease  its  out- 
side equipment  and  buy  product  of  mines  at  breakers,  in  which  coal 
company  it  owned  no  stock,  is  not  prohibited  by  commodities  clause 
from  carrying  coal  from  mines  after  it  has  passed  into  ownership  of  coal 
company;  dissenting  opinion  in  United  States  v.  Lake  Shore  etc.  Ry. 
Co.,  203  Fed.  319,  majority  holding  contract  betiv^een  two  trunk  line  rail- 
roads dividing  controlling  interest  in  railroad  extending  into  coal  fields 
and  coal  companies  was  combination  in  violation  of  Sherman  Act. 

Commodities  clause  of  Hepburn  Act  of  1906  wu  within  power  of  Oon- 
grese  to  enact. 

Approved  in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  315, 
upholding  commodities  clause  of  Hepburn  Act  of  1906. 

Miscellaneous.  Cited  in  United  States  v.  Pennsylvania  R.  R.  Co.,  220 
U.  S.  276,  55  L.  Ed.  465,  31  Sup.  Ct.  392,  companion  case ;  United  States 
V.  Lehigh  Valley  R.  Co.,  226  Fed.  399,  reciting  history  of  litigation. 

220  U.  S.  275-276,  55  L.  Ed.  464,  31  Sup.  Ct.  392,  UNITED  STATE6  ▼.  EBIB 
EY.  CO. 

Where  United  States  in  commodities  clause  case,  remanded  to  Circuit 
Court  without  ofteriiig  to  show  further  facts  or  withdrawing  stipulation  to 
submit  cause  on  bill  and  answer,  moves  for  dismissal  of  case  without  preju- 
dice, and  Circuit  Court,  upon  being  informed  after  denial  of  motion  that  gov- 
emment  does  not  intend  to  proceed  further,  dismisses  cause  absolutely,  de- 
cree may  be  considered  to  be  in  conformity  with  opinion  of  Supreme  Court, 
and  whatever  may  be  its  effect  as  res  Judicata,  Circuit  Court  committed  no 
error  in  refusing  to  qualify  decree. 

Approved  in  United  States  v.  Reading  Co.,  226  Fed.  283,  dismissing, 
without  prejudice,  cliarge  against  Central  Railroad  Company  of  violat- 
ing commodities  clause,  but  also  without  affecting  right  of  railroad  to 
set  up  defense  of  res  judicata  in  such  subsequent  proceeding;  United 
States  V.  Reading  Co.,  226  Fed.  284,  arguendo. 

220  tJ.  a  277-289,  56  L.  Ed.  466,  31  Sup.  Ot  484,  OKLAHOMA  T.  ATCHI- 
SOK,  T.  ft  S.  F.  B.  R.  CO. 

When  Oklahoma  was  admitted  as  State,  rate  laws  of  Kansas  referred  to 
in  act  of  1884  ceased  to  he  operative  within  Its  limits,  and  State  could  pre- 
scribe maTimum  intrastate  rates,  subject  to  constitutional  rights  of  railroad. 
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Approved  m  Oklahoma  v.  Chicago  etc.  Ry.  Co.,  220  U.  S.  306,  55 
L  Sd.  476,  31  Sup.  Ct.  442,  following  rule;  Simpson  v.  Shepard,  230 
U.  S.  423,  Ann.  Oas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1161,  57  L.  Ed.  1651, 
33  Sup.  Ct.  729,  holding  State  may,  in  absence  of  congressional  action, 
prescribe  maximum  intrastate  rates  for  interstate  carrier,  althoup^li 
existing  relations  between  intei'state  and  intrastate  rutes  are  thereby 
disturbed. 

State  cannot  inToke  original  jnrladiction  of  Supreme  Ooort  of  United 
States  to  enforce  penal  statnte  or  suit^  primary  purpose  of  wtddi  is  to  pro- 
tect its  dtisena  generally  against  "violation  of  law  by  coffporation  or  persons 

sued. 

Approved  in  Oklahoma  y.  Gulf  Ry.  Co.,  220  U.  S.  301,  Ann.  Oas. 
19120,  524,  55  L.  £d.  474,  31  Sup.  Ct.  437,  dismissing  suit  to  enforce 
penal  statute  of  State  by  enjoining  carrier  from  introducing  intoxicat- 
ing liquor  into  State;  State  v.  Chicago  &  Alton  R.  R.  Co.,  265  Mo.  685, 
178  S.  W.  137,  holding  State  may  not,  pending  determination  by  United 
States  Supreme  Court  of  validity  of  State  rate  statute,  sue  by  attorney 
general  for  accounting  and  to  impound  for  individuals,,  excessive  rates 
chaiged. 

Distinguished  in  dissenting  opinion  in  State  v.  Chicago  &  Alton  R.  R. 
Co.,  265  Mo.  710,  178  S.  W.  146,  majority  holding  State  may  not  sue 
for  accounting  and  to  impound  for  individuals  excessive  rates  charged, 
pending  determination  by  Supreme  Court  of  United  States  of  validity 
of  State  rate  statnte. 

When    State   may   invoke   original   jurisdiction   of  United   States 
Supreme  Court.    Note,  Ann.  Oas.  19120,  532. 

220  U.  8.  290-301,  56  L.  Ed.  469,  31  Sup.  Ct.  437,  OKLAHOMA  EX  BEL. 
WE8T  ▼.  aXTLF,  0.  ft  8.  F.  R.  R.  CO. 

Not  cited 

220  V.  a  302-306,  55  L  Ed.  474,  31  8up.  Ct.  442,  OKLAHOMA  EZ  BEL 
WEST  ▼.  CHICAGO,  B.  L  ft  P.  B.  B.  CO. 

Provision  of  act  of  1887  prohibiting  charging  of  inhabitants  of  teiri- 
torj  of  Oklahoma  higher  rates  than  those  allowed  in  Kansas  ceased  to  be 
operative  when  Oklahoma  was  admitted  as  State,  and  latter  could  prescribe 
reasonahle  maTlmnm  Intrastate  rates. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  423,  Ann.  Oas.  1916A,  18, 
48  L  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1551,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  prescribe  maximum  intrastate 
rates  for  interstate  can*ier,  although  relations  between  interstate  and 
intrastate  rates  are  thereby  disturbed. 

220  U.  8.  307-SlO,  55  L.  Ed.  476,  31   8np.   Ct   423,  ENBXQXJSE  T.  CK>- 
TIONQCO. 

Not  cited. 
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220  U.  S.  811-320,  65  Z..  Bd.  477,  31  Sup.  Ot.  425,  ABKBTT  ▼.  EEADE. 

under  New  Mexico  Uw  of  leoi,  reqnirixiff  hasbMid  and  wife  to  Join  In 
conTeyance  of  real  estate  acquired  during  coverture,  deed  of  Imaband  In 
which  wife  does  not  Join  la  Ineffectual  to  conrey  oommunlty  property,  though 
acquired  prior  to  act. 

Approved  in  Mutual  Loan  Co.  v.  Martell,  222  U.  8.  234,  Ann.  Oas. 
1913B,  529,  56  L.  Ed.  179,  32  Sup.  Ct.  74,  upholding  Massachusetts  stat- 
ute making  invalid  assignments  of  wages  to  be  earned  as  security  for 
debts  of  less  than  two  hundred  dollars  without  written  consent  of  em- 
ployer, and  of  wife,  if  assignor  is  married;  Cleveland  ete.  Ry.  Co.  v. 
Marshall,  182  Ind.  287,  105  N.  E.  572,  upholding  Acts  of  1909,  c  34, 
§  4,  prohibiting  assignment  of  wages  by  married  man  without  wife's 
consent. 

Under  law  of  Kew  Mexico  of  1901,  wife  has  greater  Interesl  in  com- 
munity property  than  mere  poeslblllty  of  expectant  heir. 

Approved  in  La  Tourette  v.  La  Tourette,  15  Ariz.  208,  Ann.  Oas. 
1915B,  70,  137  Pac.  429,  holding  under  Arizona  Civil  Code  1901,  pars. 
2124,  2125,  3102,  3104,  3106-3110,  interest  of  wife  is  not  mere  expec- 
tancy of  heir,  and  wife  upon  death  of  husband  may  control  and  dispose 
of  her  share ;  Kohny  v.  Dunbar,  21  Idaho,  267,  Ann.  Oas.  191SD,  492,  39 
L.  R.  A.  (N.  S.)  1107,  121  Pac.  548,  holding  wife  not  liable,  under  Rev. 
Codes,  §  1873,  upon  death  of  husband  for  inheritance  tax  upon  her  share 
of  community  property. 

220   U.   B.   921-328,   65  L.   Ed.   481,   31   Sup.   Ot.   406,   UIHTED   STATES 
V.  O'BRIEN. 

Government  contract  making  right  of  contractor  to  proceed  depend  upon 
approval  of  engineer  does  not,  In  absence  of  e^reaa  provlaloa  to  that  effect, 
make  engineer's  diBM>Proval  conclusive  of  breach. 

Approved  in  United  States  v.  Normile,  239  U.  S.  348,  60  L.  Ed.  321,  36 
Sup.  Ct.  124,  holding  United  States  is  not  chargeable  with  cost  of  un- 
successful temporary  dams  erected  by  contractor  upon  site  designated  by 
government  engineer,  where  contract  was  silent  as  to  temporary  struc- 
tures, and  site  was  not  shown  to  be  worse  than  any  other;  Smoot  v. 
United  States,  237  U.  S.  41,  59  L.  Ed.  830,  35  Sup.  Ct.  540,  holding  letter 
from  government  engineer  in  charge  to  contractor  stating  that  larger 
amount  of  material  would  probably  be  required  is  not  modification  of 
original  contract;  National  Surety  Co.  v.  St.  Louis,  200  Fed.  389,  118 
C.  C.  A.  539,  construing  municipal  lighting  conti^ct. 

Where  government  work  might  have  been  finished  within  spedfled  time 
but  for  prohibition  of  govwmment,  United  States  cannot  claim  breach  en- 
titling It  to  annul  contract  and  recover  differenoe  In  oo0t  of  completion. 

Distinguished  in  Stone  etc.  Gravel  Co.  v.  United  States,  234  U.  S.  275, 
277,  279,  58  L.  Ed.  1310.  1311.  1312,  34  Sup.  Ct.  865  (reversing  195  Fed. 
69,  115  C.  C.  A.  252),  holding  government  availing  itself  of  provision 
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for  annulment  of  contract  and  for  liquidated  damages  is  limited  to  re- 
covery of  liquidated  damages,  and  cannot  recover  damages  for  differ- 
ence in  cost  of  reletting  for  failure  to  complete  work ;  Board  of  Commrs. 
of  Plaquemines  Parish  v.  Dowdle,  136  La.  454,  67  South.  326,  holding 
reletting  of  contract  for  construction  of  levees  vacated  original  contract, 
and  board  of  levee  district  was  not  authorized  by  contract  to  .relet  at ' 
expense  of  original  contractors. 

Ill-chosen  word  "annul"  in  goFemmeat  contract  means  to  refuse  to  per- 
form further,  not  rescind  or  arold. 

Appix)ved  in  United  States  v.  McMullen,  222  U.  S.  471,  56  L.  Ed.  273, 
32  Sup.  Ct.  128,  applying  rule  in  suit  upon  government  contract  for 
dredging  and  bond  made  part  of  contract;  Wolfe  v.  International  Fire 
Ins.  Co.,  197  Fed.  192,  applying  rule  in  suit  for  breach  of  contract  by 
which  plaintiff  became  general  agent  of  defendant. 

220  T7.  8.  329-338,  56  L.  Ed.  485,  31  Snp.  Ot.  402,  HILLS  *  00.  T.  ROOVEK. 

BeiTised  Statntes,  section  914,  requiring  Federal  practice  on  law  side  of 
eoszt  to  conform  "as  near  as  may  be"  to  practice  in  State  court  'in  like ' 
casas,"  does  not  require  adoption  of  State  practice  wliidi  is  inconsistent  with 
terms  or  which  would  defeat  purpose  of  Federal  legislation. 

Approved  in  United  States  v.  O'Neill,  198  Fed^  682,  holding  power 
of  Secretary  of  Interior  under  Reclamation  Act  of  1902  to  condemn  land 
for  ditches  is  not  limited  by  State  statutes  relating  to  eminent  domain. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  453. 

In  Circuit  Court  of  United  States  within  State  of  PennsylTsnia,  owner 
of  eopyrlght  for  engravings  is  restricted  to  sln^e  action  to  find  and  seize 
Infringing  copies  and  to  recorer  money  penalty  therefor. 

Approved  in  Hills  ft  Co.  v.  Hoover,  211  Fed.  242,  244,  127  C.  C.  A 
609,  holding  amendment  to  declaration  in  action  of  replevin  to  recover 
copies  of  copyrighted  engraving  setting  up  additional  claim  for  penal- 
ties was  new  and  different  cause  of  action  and  was  barred  by  limitations.** 

Distinguished  in  American  Lithographic  Co.  v.  Werckmeister^  221 
U.  S.  608,  55  L.  Ed.  877,  31  Sup.  Ct.  676,  Iiolding  under  section  4965, 
Rev.  Stats.,  action  may  be  brought  for  penalties  on  copies  of  copy- 
righted painting  sold  by  infringer  and  not  included  in  those  recovered 
in  former  action  of  replevin. 

220  U.  S.  838-346,  56  Z..  Ed.  489,  31  Sup.  Ct.  421,  OAVIEBES  T.  TJKITED 


Provision  against  double  jeopardy  in  Philippine  Civil  Ctoremment  Act 
of  1902,  section  5,  Is  restricted  to  instances  where  second  Jeopardy  is  for 
same  offense  and  does  not  apply  where  separate  offenses  arise  from  same 
transaction. 
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• 
Approved  In  Diaz  v.  United  States,  223  U.  S.  448,  Ann.  Oas.  1913C, 
1138,  56  L.  Ed.  508,  32  Sup.  Ct.  250,  holding  charge  of  homicide  made 
after  death  of  person  assaulted  is  not  same  offense  as  assault  and  bat- 
tery for  which  accused  was  tried. 

Single  act  may  be  offense  againat  two  statntet;  and  if  each  statute  re- 
«  quires  proof  of  additional  fact  wmdi  oUier  does  not,  acquittal  or  conviction 
under  either  statute  does  not  exempt  defendant  from  prosecution  and  punish- 
ment under  other. 

Approved  in  Morgran  v.  Devine,  237  U.  S.  641,  59  L.  Ed.  1157,  35  Sup. 
Ct.  712,  holding  under  Penal  Code,  §§  190  and  192,  separate  offenses 
were  committed  by  breaking  into  postoffice  and  committing  larceny 
therein ;  Ebeling  v.  Moi^an,  237  U.  S.  630,  59  L.  Ed.  1158,  35  Snp.  Ct. 
710,  holding  under  Criminal  Code,  §  189,  successive  cuttings  of  different 
mail-bags,  with  criminal  intent,  were  separate  offenses;  Ryan  v.  United 
States,  216  Fed.  38,  132  C.  C.  A.  257,  overruling  assig:nment  of  enor 
for  consolidation  of  indictments  charging,  in  several  counts,  conspiracy 
against  United  States  in  transportation  of  dynamite  stnd  nitroglycerin 
in  passenger-cars  in  interstate  commerce  and  in  other  ctfunts  charging  de- 
fendants as  principals  or  aiders  and  abettors  in  transfwrtin^  dynamite 
and  nitroglycerin  in  interstate  commerce  in  such  cars; United  States  v. 
Komie,  194  Fed.  568,  liolding  issuing  of  money  order  in  violation  of 
Penal  Code  1909,  §  210,  is  not  same  offense  as  issuing  money  orders  in 
violation  of  section  218,  and  denying  plea  of  former  conviction ;  Stout  v. 
State  ex  rel.  Caldwell,  36  Okl.  768,  Ann.  Oas.  1916E,  858,  45  L.  B.  A. 
(N.  S.)  884,  130  Pac.  562,  holding  fact  that  Constitution  prescribes 
penalty  for  sale  of  intoxicating  liquor  does  not  prevent  loj^slature  from 
imposing  different  penalty  for  using  or  permitting  use  of  one 's  premises 
for  sale  of  such  liquor,  and  upholding  Compiled  Laws  1909,  §  4191. 

220  U.  8.  845-^63,  55  L.  Ed.  491,  31  Sup.  Ct.  416^  VII«A8  Y.  MA19II.A. 

Municipality  is  dual  in  character,  ezerciaing  powers  which  are  govem- 
mental  and  powers  which  are  private  or  of  business  character;  in  one  char- 
acter it  is  governmental  subdivision,  eizercising  by  delegation  part  of  sov- 
ereignty of  State,  in  the  other  character  it  is  mere  legal  entity  or  juristic 
person. 

Approved  in  Higginson  v.  Slattery,  212  Mass.  585,  42  L.  R.  A.  (N.  S.) 
216,  99  N.  E.  525,  holding  park  established  under  act  of  1875  by  city  of 
Boston  acquiring  fee  to  land  is  taken  by  city  as  agency  of  government, 
not  as  private  corporation,  and  State  may  appropriate  it  to  another 
public  use  without  consent  of  city. 

New  charter  granted  to  Manila  in  1901  by  Philippine  Commission  did 
not  extluguish  its  corporate  identity  and  corporate  liability,  but  present  city 
is  in  every  legal  sense  successor  of  old  city,  and  as  such  is  entitled  to  prop- 
erty and  property  rights  of  predecessor  corporation,  and  is,  in  law,  subject 
to  aU  of  its  liabilities. 
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Approved  in  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  663, 
56  L.  Ed.  940,  32  Sup.  Ct.  572,  holding  grant  to  telephone  company  to 
nse  streets  of  city  made  prior  to  adoption  of  present  Kentucky  Constitu- 
tion was  in  perpetuity,  was  assignable,  and  not  revocable  by  subsequent 
ordinance  of  city,  as  against  assignee  of  original  corporation;  Denver  v. 
Mercantile  Tnist  Co.,  201  Fed.  806,  120  C.  C.  A.  100,  holding  Constitu- 
tion of  Colorado,  art.  XX,  creating  city  and  county  of  Denver  from  city 
of  Denver,  with  some  added  territory,  to  succeed  to  ri«rhts  and  liabilities 
of  city,  did  not  terminate  franchise  granted  to  street  railway  for  in- 
definite term. 

Distinguished  in  State  v.  Des  Moines  City  Ry.  Co.,  150  Iowa,  300,  140 
N.  W.  454,  holding  grant  of  franchise  to  street  railway  was  not  in 
perpetuity,  but  was  for  thirty  years,  or  ambiguous  and  subject  to  ex- 
planation by  parol. 

220  XT.  8.  364-372,  56  L.  Bd.  498,  31  Sop.  Ot.  399,  WEBTEBN  XTMION  TEL. 
CO.  ▼.  CBOVO. 

Where  Mghest  State  court  refuses  writ  ot  error  because  ''Judgment  was 
lOainly  right*"  writ  of  error  from  Federal  Buprems  Court  lies  to  liighest 
State  court. 

Approved  in  Stratton  v.  Stratton,  239  U.  S.  57,  60  L.  Ed.  143,  36 
Sup.  Ct.  27,  judgment  of  intermediate  appellate  court  of  State  is  not 
final  within  meaning  of  Judicial  Code,  §  237,  where  highest  State  court 
has  discretionary  power  to  review  which  was  not  invoked;  Norfolk  etc. 
Turnpike  Co.  v.  Virginia,  226  U.  S.  269,  66  L.  Ed.  1086,  32  Sup.  Ct. 
828,  holding  Supreme  Court  after  present  term  will  regard  refusal  of 
highest  State  court  to  allow  writ  of  error  to  review  judgment  of  lower 
eonrt  as  refusal  to  take  jurisdiction  and  not  as  affirmance  unless  latter 
plainly  appears  on  face  of  record. 

Distinguished  m  Norfolk  etc.  Turnpike  Co.  v.  Virginia,  225  U.  S.  268, 
269,  56  L.  Ed.  }b85,  1086,  32  Sup.  Ct.  828,  holding  judgment  was  on 
merits  and  writ  of  error  runs  to  highest  State  court,  where  refusal  of  writ 
of  error  was  based  on  opinion  that  judgment  was  right,  although  doubt 
exists  as  to  whether  it  was  refusal  to  take  jurisdiction  or  exercise  of 
jurisdiction  and  affirmance. 

Btatute  of  Virginia  imposing  penalty  on  telegraph  company  for  failure 
to  receive  and  traasmlt  message  without  unreasonalde  delay,  as  applied  to 
telegram  reeelTed  for  transmission  to  another  State,  delay  being  in  State, 
is  valid  exercise  of  power  of  State,  in  absence  of  congressional  action. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417,  L.  R.  A. 
1916E,  942,  68  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  reasonable  attorney's  fee  as  x>art  of  costs  in  suits  on 
contested  claims  of  less  than  two  hundred  dollars,  as  applied  to  claim 
for  loss  on  interstate  shipment;  Gardner  v.  Western  Union  Tel.  Co.,  231 
Fed.  410,  holding  provision  of  Oklahoma  Constitution,  art.  XXIII,  §  9, 
prohibiting  stipulation  for  notice  other  than  statutory  notice  as  con- 
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dition  precedent  to  claim  or  demand,  is  superseded  by  act  of  Congress 
of  1910,  as  applied  to  claim  for  delay  in  delivery  of  interstate  telegraph 
message;  Mobile  etc.  R.  Co.  v.  Greenwald,  104  Miss.  419,  420,  61  South. 
427,  428,  upholding  Laws  1908,  c.  196  prescribing  penalty  for  failure 
of  railroad  to  settle  claims  of  shipper  within  prescribed  time;  Hewitt 
V.  Western  Union  Tel.  Co.,  172  Mo.  App.  276,  277,  157  S.  W.  828,  829, 
upholding  Rev.  Stats.  1909,  §  3330,  imposing  penalty  on  telegraph  com- 
panies for  failure  to  receive,  transmit  and  deliver  messages  promptly, 
as  applied  to  interstate  message;  Adcox  v.  Western  Union  Tel.  Co.,  171 
Mo.  App.  336,  157  S.  W.  990,  holding  Rev.  Stats.  1909,  §  3330,  impos- 
ing penalty  for  failure  to  transmit  telegram,  applies  to  delay  in  trans- 
mission of  interstate  message,  where  delay  occurs  in  receiving  office 
withih  State;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  323,  42  L.  E.  A. 
(N.  S.)  984,  118  Pac.  368,  upholding  act  of  1905  imposing  upon  rail- 
roads penalties  of  special  sum  per  day  for  failure  to  furnish  cars  within 
four  days  after  request  is  made,  and  excusing  company  for  specified 
causes;  Western  Union  Tel.  Co.  v.  State,  31  Okl.  428,  121  Pac.  1075, 
upholding  order  of  corporation  commission  prohibiting  extra  chains 
for  delivery  of  telegraphic  messages  in  cities  and  towns  within  two 
miles  radius  from  office,  as  applied  to  delivery  of  interstate  messages; 
Stewart  v.  Western  Union  Tel.  Co.,  93  S.  C.  122,  76  S.  E.  112,  upholding 
mental  anguish  statute  (Civ.  Code  1902,  §  2223),  as  amended  by  act  of 
1909,  allowing  recovery  for  mental  anguish  for  delay  in  receipt,  trans- 
mission or  delivery  of  telegraph  message  relating  to  sickness  or  death, 
as  applied  to  interstate  message;  Western  Union  Tel.  Co.  v.  Bilisoly^ 
116  Va.  564,  82  S.  E.  92,  holding  act  of  Congress  of  1910  rendered  in- 
applicable to  interstate  business  of  telegraph  companies.  State  statutes 
imposing  penalties  for  failure  to  deliver  messages  promptly;  Western 
Union  Tel.  Co.  v.  White,  113  Va.  425,  74  S.  E.  176,  fact  that  tele^ 
gram  sent  from  point  in  State  to  another  point  in  State  is  lost  at  re- 
lay station  outside  of  State,  does  not  prevent  application  of  Code  of 
1904,  §  1294h,  imposing  penalty  for  failure  to  ti'ansmit  and  deliver 
messages  promptly;  dissenting  opinion  in  Traynham  v.  Charleston  etc. 
Ry.  Co.,  92  S.  C.  55,  75  S.  E.  385,  majority  holding  interstate  ship- 
ment was  not  subject  to  act  of  1907  imposing  penalty  on  carriers  for 
delay. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Davis,  114  Va.  156,  75 
S.  E.  767,  holding  provision  of  Code  1904,  §  1294-h  (6),  prescribing  pen- 
alty for  delay  in  delivering  telegram,  does  not  apply  to  neglect  of  com- 
pany to  deliver  in  State  telegram  sent  to  office  just  outside  State,  al- 
though company  customarily  delivered  telegrams  from  such  office  to 
adjoining  town  within  State. 

State  law  affecting  telegrama  as  regulation  of  interstate  commerce. 
Note,  36  L.  R.  A.  (N.  S.)  220. 

Miscellaneous.  Cited  in  Valley  Steamship  Co.  v.  Wattawa,  241  U.  8. 
642,  60  L.  Ed.  1217,  36  Sup.  Ct.  447^  dismissing  for  want  of  jurisdiction. 


256         MILES  MED.  CO.  v.  JOHN  D.  PARK  CO.    220  U.  S.  373-413 

220  n.  8.  37S-413,  55  L.  Ed.  502»  31  Sup.  Ot.  376^  I>R.  MILES  BCBD.  00.  T. 
JOHN  D.  PABK  ft  SONS  00. 

An  actioiiable  'wrong  is  committed  by  oifto  irho  maUciotuly  Intorf ores 
with  a  contract  lietween  two  partlM  and  indnoea  one  of  tbem  to  break  that 
ctuLtnct,  to  tbe  injury  of  tbe  otbier. 

Approved  in  American  Malting  Co.  y.  Keitel,  209  Fed.  358,  126 
C.  C.  A.  277,  enjoining  pendente  lite  publication  of  circulars  inducing 
eustomers  to  break  contracts  for  purchase  of  mcrchSndise;  Lewis  ▼. 
Bloede,  202  Fed.  16,  120  C.  C.  A.  336,  holding  action  in  tort  lies  for 
inrrongfully  inducing  ink-maker  of  Bureau  of  Engraving  to  deprive 
bidder  of  contract  to  furnish  material  to  government. 

Civil  liability  for  interference  with  contract  relations.    Note,  Ann. 
Oas.  1916E,  610. 

Right  of  action  for  inducing  breach  of  contract.    Note,  L.  R.  A. 
1915P,  1077. 

Agreements  between  manufacturers  and  wholesale  and  retail  merchants 
l>y  which  maauf acturen  attempt  to  control  pric0s  at  which  products  are  sold, 
not  only  by  agents,  but  by  purchasers  or  subpnrcfiasers,  invalid  at  com- 
mon law  wider  Sherman  Act,  are  not  rendered  valid  by  fact  that  they 
relate  to  proprietary  medicine  manufactured  under  secret  process  but  not 
nnder  letters  patent. 

Approved  in  American  Graphophone  Co.  v.  Boston  Store,  225  Fed. 
788,  holding  patentee  upon  sale  of  patented  article  may  by  contract  re- 
quire immediate  viudee  to  observe  price  restrictions  upon  resale; 
Robert  H.  IngersoU  &  Bro.  v.  McColl,  204  Fed.  148,  holding  sale  of 
watches  in  boxes  containing  notice  of  price  restriction,  where  other 
watches  under  same  patent  are  sold  without  restriction  is  not  for  pro- 
teetion  of  patent,  and  purchaser  having  no  contractual  relations  with 
manufacturer  makiitg  original  sale  is  not  bound  by  such  restrictions; 
Waltham  Watch  Co.  v.  Keene,  202  Fed.  233,  235,  holding  manufacturer 
of  patented  watch  movement,  selling  article  to  jobbers  and  receiving 
full  payment,  cannot  attach  condition  to  contract  of  sale  fixing  price  for 
resale  hy  dealers. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  39,  Ann.  Oa*. 
191SD.  880,  56  L.  Ed.  660,  32  Sup.  Ct  364,  holding  sale  of  ink  to  be 
used  with  patented  mimeograph,  sold  under  license  restriction  to  use 
only  ink  supplied  by  patentee,  is  contributory  infringement. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
Note,  Aiin.  Oas.  1916A,  82,  84. 

Validity  fif  regulation  fixing  iiinimum  rate  to  be  charged  by  pub- 
lie  service  corporation.    Note,  Aain.  Oas.  1916A,  983. 

Validity  of  sale  contract  provision  seeking  to  eontrol  price  for  re- 
Bale.    Note,  51  L.  R.  A.  (N.  8.)  522»  525. 
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Maanf  acturer  of  uniwitmitfld  mrticU  cannot  by  role  and  notloe,  in 
absanco  of  contract  mr  statutory  xl|^t»  otco  tlunuli  reatvlctloa  be  lEnown  to 
piircbaoon,  flz  prices  for  fatnre  salesw 

Approved  in  Bauer  ▼.  O'Donnell,  229  XT.  S.  12,  AmL  Oas.  1915A,  160, 
50  L.  R.  A.  (K.  S.)  1185,  57  L.  Ed.  1044,  33  Sup.  Ct  610,  holding 
patentee  having  made  full  and  complete  transfer  of  patented  article 
to  jobber  cannot  by  notice  limit  price  at  which  future  retail  sales  may 
be  made;  Sperry  A  Hutchison  Go.  v.  Fenster,  219  Fed.  757,  holding 
Clayion  Act  of  1914,  does  not  prohibit  contract  of  trading-stamp  con- 
cern -restricting  redemption  privileges  to  subscribers  and  bindii^  sub- 
scribers to  distribute  stamps  only  to  customers;  Universal  Film  Mfg. 
Co.  V.  Copperman,  218  Fed.  579,  134  C.  C-  A.  305,  holding  seller  of 
positive  film  in  England  could  not  restrict  purchaser's  right  by  con- 
dition that  film  should  not  be  resold  or  hired  for  use  except  in  England, 
nor  sold  for  exportation,  where  owner  of  scenario  and  photoplay  had 
no  copyright  in  England;  Kellogg  Toasted  Com  Flake  Co.  ▼.  Buck, 
208  Fed.  384,  holding  manufacturing  patentee  cannot  enforce  price 
restriction  to  prevent  competition  against  retailer;  WalUiam  Watch 
Co.  V.  Keene,  202  Fed.  234,  237,  242,  holding  void  contract  of  sale  of 
patented  article  attempting  to  fix  price  of  resale;  Mishawaka  Woolen 
Mfg.  Co.  V.  Westveer,  191  Fed.  469,  112  C.  C.  A.  109,  holding  under 
Michigan  law,  contract  for  sale  of  merchandise  to  retail  dealer  with 
provision  for  retention  of  title  by  vendee  until  payment  but  without 
requiring  proceeds  of  goods  sold  to  be  accounted  for,  is  not  conditional, 
but  absolute  sale,  with  retention  of  title  as  security,  ineffective  against 
subsequent  mortgagee  for  value  and  without  notice;  Thomas  A.  Edison 
V.  Ira  M.  Smith  Mercantile  Co.,  188  Fed.  926,  enjoining  resale  of  pat- 
ented phonograph  records  in  violation  of  price  restrictions  of  original 
sale ;  Ingersoll  v.  Goldstein,  84  N.  J.  Eq.  447,  93  AtL  194,  holding  notice 
of  price  restriction  in  Ingersoll  watch  void  under  act  of  1913. 

With  respect  to  contracti  in  rcstraiat  of  trade^  eazUer  doctrine  of  com* 
mon  law  has  been  modified  in  adi^ptlon  to  modem  conditions^  tat  public  in- 
tercet  Is  still  first  consideration;  and  to  sustain  restraint^  It  mnst  be  found 
to  be  reasonable  with  respect  to  pnUic  and  to  parties^  and  limited  to  what 
is  necessary,  in  drcamstaaoes  of  particular  case,  for  piotectioa  of  cove- 
nantee, otherwise  reatraints  of  trade  are  void  as  against  public  policy. 

Approved  in  D.  Ghiradelli  Co.  v.  Hunsicker,  164  Cal.  361^  128  Pac 
1044,  upholding  agreement  of  manufacturer  imposing  price  restriction 
upon  resale  as  cocndition  of  original  sale,  where  such  manufacturer's 
product  does  not  control  market;  Fisher  Flouring  Mills  Co.  v.  Swan- 
son,  76  Wash.  659,  61  L  &.  A.  (N.  8.)  522,  137  Pac.  148,  upholding  con- 
tract fixing  resale  prioe  of  flour,  where  restriction  under  facts  of  ease 
is  reasonahle. 

Agreements  or  eomUnatlona  between  dealers,  having  for  their  sole  pur- 
pose destmctioii  of  competition  and  fixing  of  prices,  axe  mjnrtons  to  public 
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Interest  and  TOld;  and  tkej  an  not  aared  }ff  advaatafaa  irUdi  particiyaiita 
azpact  to  dMtf^  turn  anhanead  vrlca  to  eoasmiMr. 

Approved  in  United  States  v.  Eastman  Kodak  Co.,  228  Fed.  77,  hold- 
ing: methods  by  which  corporation  obtained  control  of  from  aeventy-flTe 
to  ei«:hty  per  cent  of  entire  interstate  trade  in  articles  in  which  it 
dealt  were  in  vi<^ati(m  of  Sherman  Act;  Coca-Cola  Co.  v.  Bennett,  226 
Fed.  432,  holding  real  purpose  of  suit  to  enjoin  bottling  company 
from  infringement  of  trademark  is  to  establish  complainant's  mono- 
poly in  violation  of  Sherman  Act  and  denying  injunction;  Ford  Motor 
Co.  V.  Union  Motor  Sales  Co.,  225  Fed.  375,  380,  holding  contract  for 
sale  of  patented  machine  to  dealers,  attempting  to  limit  price  of  resale, 
void  and  unenforceable;  United  States  v.  Kellogg  Toasted  Com  Flake 
Co.,  222  Fed.  728,  731,  AmL  Oaa.  1916A,  78,  holding  system  of  contracts 
to  restrict  prices  for  resale  of  food  product  in  patented  carton  void 
under  Sherman  Act;  United  States  v.  Whiting,  212  Fed.  473,  holding 
question  of  whether  combination  of  three  classes  of  persona  and  agree- 
ment to  pay  no  more  than  specified  price  for  milk  for  resale  in  inter- 
state commerce  is  void  as  unreasonable  restraint  of  trade  under  Sher- 
man Act  is  for  jury;  Kellogg  Toasted  Com  Flake  Co.  v.  Buck,  208  Fed. 
384,  holding  manufacturing  patentee  cannot  enforce  price  restriction 
to  prevent  competition  against  retailer;  Robert  H.  Ingersoll  ft  Bro.  v. 
McColl,  204  Fed.  148,  holding  purchaser  of  patented  watch  movement 
with  notice  of  price  restriction,  but  having  no  contractual  relations 
with  manufacturer  selling  with  restrictions,  ia  not  bound  by  such  re- 
8tricti<»is,  where  other  watches  und^  siune  patent  ara  sold  without  re- 
stricticm ;  Waltham  Watch  Co.  v.  Keene,  202  Fed.  238,  242,  holding  void, 
contract  of  sale  of  patented  watch  movement  to  jobbccrs  attempting 
to  fix  price  for  resale  by  dealers;  United  States  v.  Standard  Sanitary 
Mfg.  Co.,  191  Fed.  182,  191,  heading  combination  of  oorporationa  aad 
agreements  to  sell  wares  at  prices  and  on  terms  of  attached  achedulea,  and 
to  sell  only  to  jobbers  signing  resale  contract,  are  void  under  Sherman 
Act;  United  Shoe  Mach  Co.  v.  La  Chapelle,  212  Maaa.  480,  Ann.  Oaa 
19131),  715,  99  N.  £.  291,  holding  void  combination  of  corporatums 
establishing  monopoly  of  shoe  maehinexy;  Jackson  v.  State,  2  Ala. 
App.  231,  57  South.  Ill,  holding  contract  between  person  accused  of 
embezzlement  and  fertilizing  o<»npany,  although  providing  accused  was 
agent  of  company  did  not  make  accused  agent  of  company,  but  vendee; 
dissenting  opinion  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  8..  64,  68,  71 
Ann.  Oaa.  1913D,  880.  56  L.  Ed.  666,  671.  672,  32  Sup.  Gt  364,  majority 
holding  sale  of  ink  to  be  used  with  pategated  mimeograph,  sold  under 
license  restriction  to  use  only  ink  supplied  by  patentee,  ia  eontributoiy 
infringement. 

Distinguished  in  CocsrCoU  Co.  t.  J.  G.  Butler  ft  Sons,  229  Fed.  232, 

holding  manufacturer  of  ingrediant  used  in  beverage,  guaranteeing 

purity  and  quality  by  topa  and  labela  on  bottles,  refusing  to  sell  axoept 

to  licensed  bottlersi  and  maintaining  system  of  inspectioii  of  plants  of 

XX— IT 
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licensed  bottlers,  is  aot  violating  Sherman  Act  of  1890,  nor  Clayton  Act  of 
1914;  Prest-O-Lite  Go.  v.  Davis,  215  Fed.  351, 131  C.  C.  A.  491  (aflSrming 
209  Fed.  919),  holding  selling  of  gas-tanks  trademarked  onder  name  of 
''Prest-O-Ldte,"  filled  with  gas  of  competing  manufacturer,  is  unfair 
competition ;  Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.  726, 119  C.  C.  A.  164, 
holding  fact  that  manufacturer  sells  product  through  system  of  contracts 
tending  to  maintain  monopoly  does  not  preclude  it  from  maintaining  suit 
for  infringement  of  patent ;  D.  Ghirardelli  Co.  v.  Hunsicker,  164  Cal.  357, 
359,  360,  128  Pac.  1042, 1043,  upholding  agreement  of  manufacturer  im- 
posing, as  condition  of  sale  to  wholesale  jobber,  price  restriction  for  re- 
sale at  wholesale  or  retail,  where  only  object  was  to  enable  manu- 
facturer to  conduct  business  at  reasonable  profit,  where  such  manu- 
facturer's product  does  not  control  market;  Fisher  Flouring  Mills  Co. 
V.  Swanson,  76  Wash.  664,  666,  668,  51  L.  &.  A.  (N.  S.)  522, 137  Pac.  150, 
151,  holding  fixing  of  resale  price  of  flour  was  ancillary  to  main  contract 
of  sale  and  not  void  as  tending  to  restrict  competition. 

What   are  illegal   combinations  within   Sherman  Anti-trust  Act. 
Note,  Ann.  Oas.  1912D,  769,  770,  772,  775. 

Condition  imposed  by  manufacturer  as  to  retail  price,  as  binding 
retailer  purchasing  from  middleman.    Note,  8  B.  B.  0.  801. 

220  U.  B.  413-427,  55  L.  Ed.  521,  31  flop.  Ot  460,  OHICAGO,  B.  «(  Q.  B.  B. 
00.  V.  WILLABB. 

On  every  wilt  of  error  or  appeM,  first  and  fundamental  iinestton  is  that 
of  Juxiadletlon,  first  of  Sapreme  Court,  theo  of  court  from  wbich  record 
comes.  Tliis  iinestlon  court  is  bound  to  adc  and  answer  for  itself,  even 
when  not  otherwise  suggested,  and  witbout  relation  of  parties  to  it. 

Approved  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  919,  47  L.  B.  A. 
(N.  8.)  21,  123  C.  C.  A.  240,  holding  right  of  removal  is  not  vested 
right,  and  provision  added  to  Federal  Employers'  Liability  Aot  of  1908, 
§  6,  by  Amendment  of  1910,  §  1,  that  no  ease  arising  under  act  brought 
in  State  court  of  competent  jurisdiction  shall  be  removed  to  Federal 
court,  applies  to  all  subsequent  actions,  whether  cause  of  action  arose 
before  or  after  amendment,,  and  without  regard  to  grounds  of  removal ; 
Rife  V.  Lumber  Underwriters,  204  Fed.  34,  122  C.  C.  A.  346,  applying 
rule  in  action  against  Lloyds  association  removed  to  Federal  court, 
where  allegations  were  insufftceint  to  show  diverse  citizenship;  In  re 
Martin,  201  Fed.  33,  119  C.  0.  A.  363,  taking  jurisdiction  and  dismiss- 
ing appeal,  although  appellees  were  slow  in  raising  jurisdictional  ques- 
tion in  bankruptcy  case;  R.  J.  Darnell  v.  Illinois  Cent.  R.  Co.,  190  Fed. 
659,  denying  jurisdiction  of  claim  for  damages  against  interstate  carrier 
for  excessive  rates  charged  and  collected,  where  claim  has  not  been 
submitted  to  Interstate  Commerce  Commission  as  required  by  Inter- 
state Commerce  Aot;  Enos  v.  Kentucky  Distilleries  etc.  Co.,  189  Fei. 
347,  111  C.  C.  A.  74,  holding  complaint  against  nonresident  corporation 
and  resid^it  employee,  under  Kentucky  law  authorizing  joinder  of  em- 
ployee whose  negligent  acts  cause  injuryj  does  not  show  fraudulent 
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joiuder  authorizing  removal  to  Federal  court;  The  Dalles  etc.  Ferry 
Co.  v.  Hendryx,  189  Fed.  268,  applying  rule  and  remanding  cause  to 
State  court;  dissenting  opinion  in  McFarland  v.  Hammond,  106  Tex. 
6k)0,  173  S.  W.  666,  majority  denying  jurisdiction  to  review  by  writ  of 
error  judgment  of  Court  of  Civil  Appeals  made  conclusive  on  appeal 
from  interlocutory  decree  granting  temporary  injunction  to  restrain 
BeiKore  and  sale  of  p^ersonal  property  claimed  exempt. 

I        Consent  of  parties  can  nerer  confer  jurisdiction  upon  Federal  court. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229 
Fed.  579,  dismissing  patent  infringement  suit  for  want  of  jurisdiction; 
Garrett  v.  Louisville  etc.  R.  Co.,  197  Fed.  717,  117  C.  C.  A.  109,  3 
N.  C.  C.  A.  772,  arguendo. 

Distinguished  in  Toledo  etc.  R.  Co.  v.  Perenchio,  205  Fed.  475,  123 
C.  C.  A.  540,  holding  in  action  for  injuries  asjainst  resident  street  rail- 
way and  nonresident  railway,  where  latter  removed  cause  to  Federal 
court,  whereupon  plaintiff  filed  new  declaration  against  railroad  alone 
and  latter  proceeded  to  trial  on  merits,  railroad  cannot  on  appeal  from 
jadgment  for  plaintiff  claim  that  there  was  no  separable  controversy 
and  that  cause  was  improperly  removed. 

By  settled  law  of  niinols,  lessor  railroad,  although  it  had  ceased  to  oper- 
tte  nilioad,  remained  liahle  with  lessee  in  action  for  tort  arising  out  of 
operation  of  road,  and  wliere  action  ia  brought  Jointly  against  lessor  and 
lOBsee,  it  cannot  be  said  that  Joinder  was  fraudulent  to  prevent  removal  to 
Fedoral  court. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Mentzer,  214  Fed.  15,  130 
C.  C.  A.  404,  holding  in  action  against  lessor  railroad  and  lessee  run- 
ning trains  over  its  tracks  under  trackage  agreement,  liability  is  joint, 
and  cause  is  not  removable  as  separable  controversy ;  Goede  v.  Colorado 
Springs,  200  Fed.  103,  104,  holding  cause  of  action  for  injuries  from 
defective  sidewalk  against  city  and  abutting  property  owner  is  not  re- 
movable as  separable  controversy  by  nonresident  property  owner; 
Reynolds  v.  New  York  Trust  Co.,  188  Fed.  616,  89  L;  R.  A.  (N.  S.)  391, 
110  C.  C.  A.  409,  holding  liability  of  joint  tort-feasors  is  not  both  joint 
and  several,  and  owner  of  property  having  proved  claim  against  part- 
nership estate  cannot  prove  it  against  individual  estate  of  one  partner; 
Carter  Coal  Co.  v.  Prichard's  Admr.,  166  Ky.  783,  179  S.  W.  1041,  hold- 
ing under  Const.,  §  241,  and  Kentucky  Statutes,  §  6,  action  may  be 
brought  against  employer  and  servants  whose  n^ligence  caused  death; 
Western  Coal  etc.  Co.  v.  Osborne,  30  Okl.  240,  119  Pac.  975,  holding  in 
snit  against  foreign  corporation  and  resident  employee  for  joint  neg- 
ligence, upon  filing  of  removal  petition  for  fraudulent  joinder,  re- 
moval should  be  allowed  leaving  question  for  determination  of  Federal 
court;  Jones  r.  Postal  Telegraph  Cable  Co.,  91  S.  C.  279,  74  S.  E.  494, 
denying  removal  to  Federal  court  of  cause  of  action  against  telegraph 
company  and  pole  inspector  who  are  jointly  liable  for  negligence  of 
inspector. 
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Distinguished  in  Hough  y.  Socidt^  Electriqne  Westiaghonae  De 
Russie,  232  Fed.  637,  holding  liability  of  corporation  for  breaeb  of 
contract  and  liability  of  liquidator  arising  from  his  appointment  and 
acceptance  of  assets  are  several  and  not  joint,  and  cause  is  removable  by 
corporation  where  diversity  of  citizenship  exists;  Pennsylvania  Steel 
Co.  V.  New  York  City  Ry.  Co.,  229  Fed.  369,  143  C.  C.  A.  487,  holding 
lease  of  its  system  by  street  railway  company  to  another  company  under 
N.  T.  Railroad  Law,  §  148,  is  valid,  and  lessor  is  not  jointly  liable  for 
torts  of  lessee  in  operation  of  system;  McAllister  v.  Chesapeake  etc. 
Ry.  Co.,  198  Fed.  661,  663,  holding  cause  of  action  for  death  against 
resident  lessor  and  nonresident  lessee  operating  trains  is  removable 
as  to  nonresident  lessee,  where  under  law  of  Kentucky  lessor  of  rail- 
road is  not  liable  to  trespasser  on  track  for  negligence  of  lessee's  em- 
ployees in  operating  trains. 

Liability  of  lessor  of  raili'oad  for  negligent  or  illegal  operation  by 
lessee.    Note,  Ann.  Oaa.  1915D,  996. 

Defendant  has  no  right  to  say  that  action  shall  be  several  which  plaln- 
tiir  seeks  to  make  Joint.  Separate  defense  may  defeat  joint  recovery,  but 
It  cannot  deprive  plaintiff  of  his  right  to  pcosecnte  suit  to  Unal  decision  in 
hia  own  way.  Oauae  of  action  is  subject  matter  of  controversy,  and,  tliat  la 
for  all  purposes  of  suit,  whatever  plaintiff  declares  it  to  be  in  hia  pleading. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Mentzer,  214  Fed.  17,  130 
C.  C.  A.  404,  holding  in  action  for  tort  against  lessor  and  lessee  rail- 
roads, cause  is  not  removable  as  separable  controversy;  Trivette  v. 
Chesapeake  etc.  R.  Co.,  212  Fed.  .645,  129  C.  C.  A.  177,  holding  in  action 
for  deatb  against  nonresident  railroad  and  resident  engineer,  petition 
did  not  state  joint  or  concurring  operation  of  n^ligent  acts,  and  contro> 
versy  being  separable  is  removable  to  Federal  court  by  railroad. 

Distinguished  in  Sears  v.  Atchison  etc.  Ry.  Co.,  163  Mo.  App.  716,  147 
S.  W.  861,  allowing  removal  of  cause  of  action  for  injuries  against  non- 
resident railroad  and  resident  employee,  where  removal  petition  alleges 
fraudulent  joinder  to  defeat  Federal  jurisdiction  and  alleges  facts  in  full. 

Preferences  or  motives,  not  fraudulent  or  unnatural,  are  immaterial  in 
determining  whether  plaintiff  had  legal  right  to  bring  joint  action  against 
lessor  and  lessee  and  to  carry  it  on  in  that  form  to  conclnsioa. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Schwyhart,  227  U.  S.  193,  57 
L.  Ed.  478,  33  Sup.  Ct.  250,  holding  motive  of  plaintiff  in  joining  de- 
fendants does  not  affect  right  to  remove  cause  to  Federal  court  and 
cause  is  not  removable  where  there  is  joint  liability  under  State  law 
and  joinder  was  not  fraudulent ;  Price  v.  Southern  Power  Co.,  206  Fed. 
498,  holding  joinder  of  resident  lessor  was  not  fraudulent  in  action  for 
death  against  lessor  and  nonresident  lessee,  and  cause  was  not  remov- 
able to  Federal  court;  McGarvey  v.  Butte  Miner  Co.,  199  Fed.  672,  re- 
manding cause  of  action  for  libel  i^inst  two  defendants,  where  local 
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'ar  is  unsettled  and  fraudulent  joinder  is  not  shown ;  Stevenson  v.  Illi- 
nois Cent.  R.  Co.,  192  Fed.  963,  964,  965,  966,  folding  chaiige  of  fraud- 
ulent joinder  in  removal  petition  is  insufficient  to  support  Federal  juris- 
dietion,   where  complaint  in  action  for  tort  against  resident  and  non- 
resident defendant  states  cause  of  action  against  resident  employees; 
Eno«    V.  Kentucky  Distilleries  etc.  Co.,  189  Fed.  347,  111  C.  C.  A.  74, 
lH)llizig^    complaint   against  nonresident  corporation   and   resident  em- 
ploj^ee,    under  Kentucky  law  authorizing  joinder  of  employee,  whose 
i^^ligent  acts  cause  injury,  does  not  show  fraudulent  joinder  author- 
izin":  I'enioval  to  Federal  court;  Tyson's  Admx.  v.  Illinois  Cent.  R.  Co., 
151  Ky.  187,  151  S.  W.  405,  holding  judgment  of  Federal  court  cannot 
w  att&cked  collaterally  in  State  court  as  void  for  want  of  jurisdiction ; 
^iteaker  v.  Chicago  etc.  R.  Co.,  252  Mo.  451,  160  S.  W.  1012,  holding 
P^^itioxx  in  action  against  railroad  and  conductor  alleged  joint  liability, 
^nd  denying  removal;  Smith  v.  Harris  Granite  Quarries  Co.,  164  N.  C. 
'^->   80   S.  E.  393,  denying  removal  to  Federal  court  of  cause  of  action 
^loat    resident  and  nonresident  defendants,  where  removal  petition 
^^  iiot  state  facts  to  show  fraudulent  joinder. 

^^*^l«tined  in  Clark  v.  Chicago  etc.  Ry.  Co.,  194  Fed.  510,  512,  holding 
.  .  ^    ^legation  in  removal  petition  of  fraudulent  joinder  of  resident 
:   „^^*tnt  to  prevent  removal  to  Federal  court  by  resident  defendant  is 
*^int  to  sustain  removal  of  cause. 

^^^Btion  of  removability  depends  upon  state  of  pleadings  and  record  at 
ttS^l^  ^f  application  for  removal. 

Approved  in  Trana  v.  Chicago  etc.  Ry.  Co.,  228  Fed.  825,  denyinjr 
motion  to  remand  cause  to  State  court  where  causes  of  action  could  not 
be  joined  under  Washington  statute  (Rem.  &  Bal.  Code,  §296),  one 
being  ex  contractu  and  other  ex  delicto ;  Bradshaw  v.  Bowden,  226  Fed. 
326,  holding  cause  not  removable,  where  plaintiff  sues  defendants  jointly 
for  malicious  prosecution  and  complaint,  wliich  is  only  pleading  filed, 
shows  no  separable  controversy;  Chicago  etc.  Ry.  Co.  v.  Stephens,  218 
Fed.  538,  134  C.  C.  A.  263,  holding  in  action  for  injuries  against  rail- 
road, declaration  alleging  that  plaintiff  is  citizen  of  Tennessee  and  de« 
fendant  is  corporation  existing  and  doing  business  in  States  of  Arkansas 
and  Tennessee,  does  not  show  diverse  citizenship;  Anderson  v.  Western 
Union  Tel.  Co.,  218  Fed.  79,  holding  cause  not  removable,  where  plain- 
tiff by  amendment  as  authorized  by  Kirby  's  Digest  Arkansas,  §  6143, 
reduces  his  claim  below  three  thousand  dollars  for  express  purpose  of 
preventing  removal;  Davey  v.  Yolo  Water  etc.  Co.,  211  Fed.  346,  deny- 
ing removal  of  cause  as  to  nonresident  defendant  in  joint  action,  under 
California  Code  Civ.  Proc.,  §  379,  against  several  defendants  to  quiet 
title  to  waters  of  stream  for  irrigation  purposes ;  Armstrong  v.  Kansas 
City  Southern  Ry.  Co.,  192  Fed.  612,  holding  complaint  in  action  for  in- 
juries against  railroad  and  engineer  whose  ne,&:ligence  caused  collision 
does  not  show  separable  controversy  removable  to  Federal  court ;  Lake 
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Erie  etc.  R.  Co.  y.  Huffman,  177  Ind.  143,  Ann.  Om.  1914C,  1272,  97 
N.  E.  439,  denying  removal  where  original  complaint  in  action  against 
nonresident  demanded  judgi&ent  for  more  than  two  thousand  dollars, 
and  plaintiff  amended  by  reducing  demand  to  less  than  two  thousand 
dollars  prior  to  filing  of  removal  petition;  Munnss  v.  American  Agricul- 
tural Chem.  Co.;  216  Mass.  425,  103  N.  E.  860,  holding  cause  was  not 
removable,  where  on  same  day  petition  and  bond  for  removal  were  filed 
plaintiff  reduced  ad  damnum  of  his  writ  to  three  thousand  dollars. 

Mascellaneous.  Cited  in  Lindsay-Bitten  live  Stock  Co.  v.  Justice,  191 
Fed.  164,  111  C.  C.  A.  526,  denying  jurisdiction  where  plaintiff  fails  to 
sustain  burden  of  proof  of  diversity  of  citizenship  allied  and  put  in 
issue  by  general  denial  under  Comp.  Laws  Utah  1907,  c.  12,  §  2968  et  seq. 

220  U.  8.  428-446,  65  L.  Ed.  627,  31  Bop,  Ot.  444,  DIAMOND  BUBBEB  Oa 
T.  OOKSOUDATED  BUBBES  TIBE  OO. 

Device  pamM&mg  tuch  amount  of  chaagie  tnm  prior  avt  aa  to  liaTo  xo- 
eeived  an^roiral  of  patent  ottoo  is  eotiaod  to  ptnniHipilon  of  inanition  ifUcb 
attaches  to  patent. 

Approved  in  New  York  Scaffolding  Co.  t.  Whitney,  224  Fed.  467,  140 
C.  C.  A.  138,  upholding  Henderson  patent  for  improved  aeaffold  support- 
ing means. 

Fact  that  tipping  capacity  of  Grant  tire  was  not  recited  in  specifica- 
tions does  not  deprive  inventor  of  all  that  his  patent  fairly  covers. 

Approved  in  Jackson  Fence  Co.  v.  Peerless  Wire  Fence  Co.,  228  Fed. 
697,  143  C.  C.  A.  213,  holding  Hoxie  patent  for  staple  forming  and  dis- 
charging mechanism  valid,  and  claims  2,  3,  7  and  12  infringed;  Kenni- 
cott  Co.  V.  Holt  etc.  Co.,  230  Fed.  161, 144  C.  C.  A.  455,  Bruce  patent  for 
water-softening  apparatus,  claim  5,  is  valid,  and  infringed;  Safety  Car 
Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229  Fed.  435,  upholding  Thomp- 
son patent  for  electric-car  lighting  system;  Wayne  Mfg.  Co.  v.  Coffield 
Motor  Washer  Co.,  227  Fed.  990,  142  C.  C.  A.  445,  upholding  Coffield 
reissue  patent  for  water  motor  for  operating  washing-machines;  Con- 
rader  v.  Judson  Governor  Co.,  226  Fed.  210,  upholding  Conrader  patent 
for  pump  governor;  Philadelphia  Rubber  W.  Co.  v.  United  States 
Rubber  R.  Wks.,  225  Fed.  790,  upholding  Marks  patent  for  process  for 
devulcanizing  rubber  waste;  General  Electric  Co.  v.  Hoskins  Mfg.  Co., 
224  Fed.  471,  140  C.  C.  A.  150  (affirming  212  Fed.  431),  Marsh  patent 
for  electric  resistance  element  is  valid  and  infringed;  Benthall  Mach. 
Co.  V.  National  Mach.  Corp.,  222  Fed.  925,  Ferguson  and  Benthall  patent 
for  x>eanut-picker  and  Benthall  patent  for  peanut-stemmer  are  valid; 
Economic  Engineering  etc.  Co.  v.  Aurora  etc.  Ry.  Co.,  216  Fed.  638,  639, 
Bassler  patent  for  pneumatic  conveyor  for  conveying  coal  ashes  is  valid, 
and  infringed;  Prank  Holton  &  Co.  v.  Pepper,  216  Fed.  373,  upholding 
Holton  patent  for  improvement  in  comets;  Horton  Mfg.  Co.  v.  White 
Lily  Mfg.  Co.,  213  Fed.  475,  130  C.  C.  A.  117,  holding  Victor  patent  for 
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gearing  for  washii^  maciiines  valid  and  infringed  by  device  oi  Van 
Wormer  x>atent ;  Stromberg  Motor  Devices  Co.  v.  Parker,  212  Fed.  422, 
129  C.  C.  A.  106 f  Perkins  patent  for  vaporizer  for  internal  combustiooi 
conceding  its  validity',  is  not  infringed;  Safety- Armorite  Conduit  Co.  v. 
Mark,  207  Fed.  348,  125  C.  C.  A.  16,  upholding  Garland  &  Garland 
patent  for  process  of  treating  and  enameling  metal  surfaces;  Coffield 
Motor  Waslier  Co.  v.  A.  D.  Howe  Mach.  Co.,  190  Fed.  44,  upholding 
Coffield  reissue  patent  for  water  motor. 

Distinguished  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  472, 
146  C.  C.  A.  462,  applicant  for  patent  acquiescing  in  limitation  of  claims 
by  patent  office  ia  estopped  from  broadening  daima,  though  examiner 
may  have  been  wrong  in  making  limitation. 

l*w  baa  otber  testa  of  InyentLon  than  suhtle  conjectures  of  wbat  might 
have  been  seen  and  yet  waa  not.  It  regards  change  aa  evideiice  of  novelty, 
accei»tanoe  and  ntlUty  of  change  aa  further  eivldenee^  even  aa  demonstration. 

Approved  in  Bishop-Babcock-Becker  Co.  v.  Am'holt  etc.  Brewing  Co., 
220  Fed.  680,  Champ  patent  for  bottle  filling  machine  for  filling  beer 
bottles  covers  true  combination  and  is  valid;  Wright's  Automatic 
Tobacco  Packing  Mach.  Co.  v.  American  Tobacco  Co.,  220  Fed.  167, 
upholding  Rose  patent  for  machine  for  forming  tobacco  into  packages; 
Frank  Holton  &  Co.  v.  Pepper,  216  Fed.  373,  upholding  Holton  patent 
for  improvement  in  cornets;  Hohlfeld  v.  Patterson,  216  Fed.  185, 
upholding  Hohlfeld  patent  for  settee  hammock. 

Grant  tire,  although  only  step  beyond  prior  art.  having  attained  degree 
of  ntULty  beyond  anything  in  prior  art  that  haa  aecnred  almost  univeraal 
acceptance  and  employment  of  it,  la  entitled  to  patent. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
226  Fed.  462,  and  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
215  Fed.  106,  131  C.  C.  A.  414,  both  following  rule;  Hurd  v.  Seim,  191 
Fed.  833,  112  C.  C.  A.  346,  Consolidated  Rubber  Tire  Co.  v.  B.  F.  Good- 
rich Co.,  195  Fed.  765,  Hurd  v.  Seim,  189  Fed.  592,  and  Seim  v.  Hurd, 
232  U.  S.  426,  58  L.  Ed.  669,  670,  34  Sup.  Ct.  406,  all  reciting  history 
of  Grant  for  rubber  tire  patent;  Rubber  Tire  Wheel  Co.  v.  Goodyear 
Tire  etc.  Co.,  232  U.  S.  415,  416,  58  L.  Ed.  666,  666,  34  Sup.  Ct.  403,  in- 
fringer of  patent  eoml)ination  is  not  immune  from  prosecution  because 
he  purchases  one  element  from  party  immune  under  court  decree ;  Kaw- 
neer  Mfg.  Co.  v.  Toledo  Plate  etc.  Glass  Co.,  232  Fed.  366,  Plym  patent 
for  structure  for  holding  heavy  plate  glass  is  valid  and  infringed;  Tate 
V.  Baltimore  &  0.  R.  Co.,  229  Fed.  144,  143  C.  C.  A.  417,  holding  Tate 
patent  for  improvement  in  locomotives,  claim  2,  is  void  as  too  broad  i 
Gas  Mach.  Co.  v.  United  Gas  Improvement  Co.,  228  Fed.  690,  143 
C.  C.  A.  206,  holding  void  Rusby  patent  for  water-gas  apparatus ;  Cadil- 
lac Motor  Co.  v.  Austin,  225  Fed.  991,  141  C.  C.  A.  105,  upholding 
Austin  patent  for  change -speed  gearing  for  automobiles;  New  York' 
Scaffolding  Co.  v.  Whitney,  224  Fed.  456,  140  C.  C.  A.  138,  upholding 
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Henderson  patent  for  improved  scaffold  supporting  means;  Railroad 
Supply  Co.  V.  Hart  Steel  Co.,  222  Fed.  274,  138  C.  C.  A.  23,  Wolhaupter 
patent  for  railway  tie  plate,  claim  8,  is  for  true  combination,  and  is 
valid ;  Akron  v.  Bone,  221  Fed.  946,  137  C.  C.  A.  514,  upholding  Bone 
patent  for  reinforced  concrete  retaining  wall;  James  Clark  Jr.  Electric 
Co.  V.  United'  States  Electrical  Tool  Co.,  217  Fed.  263,  Willey  patent  for 
portable  drill,  claim  2,  narrow  and  specific  as  required  by  prior  art,  is 
valid,  but  not  infrinp:cd;  Oliio  Varnish  Co.  v.  Qlidden  Varnish  Co.,  215 
Fed.  904, 132  C.  C.  A.  140,  holding  void  Clapp  patent  for  process  of  wood 
graining  void  in  view  of  prior  art;  Motion  Picture  Patents  Co.  v. 
Laemmle,  214  Fed.  797,  holding  Edison  i*eissue  patent  for  kinetoscope 
or  motion  picture  camera,  claims  1,  2,  3,  and  5  valid  and  infringed,  and 
claim  4,  if  valid,  not  infringed;  Minerals  Separation  v.  Hyde,  207  Fed. 
961,  upholding  Sulnian,  Picard  and  Ballot  patent  for  process  of  ore 
concentration;  Kurd  v.  James  Goold  Co.,  203  Fed.  999,  122  C.  C.  A. 
298,  fact  that  Grant  patent  has  been  adjudged  invalid  in  one  circuit 
and  owner  enjoined  from  bringing  infringement  suit,  does  not  deprive 
prior  licensee  having  exclusive  right  to  vend  in  limited  territory'  in 
another  circuit  in  wliich  patent  has  been  sustained  from  maintaining 
suit  to  protect  his  rights;  Hnrd  v.  James  Goold  Co.,  197  Fed.  757,  758, 
759,  holding  decision  of  Federal  court  in  certain  circuit  holding  Gi-ant 
patent  void,  cannot  protect  purchasers  of  infringing  article  vending 
same  in  another  circuit  after  Supreme  Court  has  held  patent  valid,  as 
against  exclusive  licensee  acquiring  rights  before  such  decision;  Com- 
bustion Utilitiea  Corp.  v.  Worcester  Gaslight  Co.,  190  Fed.  159,  163, 
upholding  Doherty  patent  for  process  of  regulating  temperature  of  com- 
bustion in  gas  producers;  Re  Harbeck,  39  App.  D.  C.  564,  upholding 
Harbeck  patent  for  paper  vessel,  walls  of  which  are  fused  together  with 
cement. 

Distinguished  in  Karl  Kiefer  Macli.  Co.  v.  Union werke,  A.  G.,  218 
Fed.  856,  holding  Kiefer  patent  No.  1,015,326,  claims  14  to  17,  inclu- 
sive, and  19  to  25,  inclusive,  for  filter  for  straining  beer,  void  for  lack 
of  description. 

Utility  of  device  may  be  attested  by  litigation  over  it  measoring  exist- 
eiice  of  public  demand  for  its  vae,  axid  ntility  is  attested  by  tribute  of  its 
imitation. 

Approved  in  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449,  127 
C.  C.  A.  175,  upholding  Pope  patent  for  time  limit  transfer  for  use 
by  street  railways;  Ferro  Concrete  Const.  Co.  v.  Concrete  Steel  Co., 
206  Fed.  669,  124  C.  C.  A.  466,  upholding  Nolte  patent  for  process  of 
constructing  concrete  floor;  F.  D.  Cummer  &  Son  Co.  v.  Atlas  Dryer  Co., 
193  Fed.  997,  113  C.  C.  A.  611,  holding  patent  for  dryer  for  drying  , 
paint,  powder,  and  drugs,  and  other  materials  claims  7,  8,  9  and  10, 
void,  claim  11,  valid  and  infringed,  and  claims  12,  21,  23  and  28, 
not  infringed;  CoflBeld  Motor  Washer  Co.  v.  A.  D.  Howe  Mach  Co., 
190  Fed.  44,  upholding  Coffield  reissue  patent  for  water  motor. 
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WUQe  adrertisiiig  niglit  brine  tire  into  noUce  and  giye  It  oerutn  uat^ 
ottnalTe  hm^  and  more  oartainly  ezclnatra  use  whicb  It  attained,  ceold  only 
have  lM«B  result  of  ita  essential  excellence^  indeed,  its  yrononnced  sape- 
ilozity  oTer  lUl  otber  forms. 

Approved  in  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe  Mach.^Co., 
190  Fed.  44,  upholding  Coffield  reissue  patent  for  water  motor;  New 
York  Scaffolding  Co.  v.  Whitney,  224  Fed.  456,  457,  140  C.  C.  A.  138, 
upholding  Henderson  patent  for  improved  sca^ld  supporting  means; 
H.  J.  Heine  Co.  v.  Cohn,  207  Fed.  560,  125  C.  C.  A.  197,  upholding 
Cohn  patents  for  one-piece  envelope  with  wittdow  in  face  rendered 
transparait  by  oily  preparation,  and  with  colored  border  to  conceal 
irregularity  of  outline;  Faultless  Rubber.  Co.  ▼.  Star  Rubber  Co.,  202 
Fed.  930,  121  C.  C.  A.  285,  upholding  Miller  patent  for  nipple  for  nurs- 
ing bottles;  Orever  v.  United  States  Hoffman  Co.,  202  Fed.  926,  121 
C.  C.  A.  281,  upholding  Hoffman  patent  for  clothes-pressing  apparatus. 

Elemwts  of  combination  may  all  be  old,  for  Sh  making  combination  in- 
ventor has  whole  Add  of  mechanics  to  draw  fkom. 

Approved  in  New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  456,  140 
C.  C.  A.  138,  upholding  Henderson  patent  for  improved  scaffold  sup- 
porting means. 

Improvement  in  rubber  tires  which  posseeoos  atfcribote  of  force, 
wUcb  did  not  exist  before-HM>mething  which  is  law  of  Its  organization 
and  fnnctioB,  and  raises  it  above  mere  aggregation  of  el«neiits  to  pat- 
entable combination,  and  which  company  defines  as  tipping  and  reseating 
power,  held  no*  resnlt  of  diance  or  hapbasacd  stfectlon  of  parts,  ba^  to 
have  besn  achieved  by  careful  study  of  sdentifte  and  mechanical  problems 
to  overcome  defects  in  prior  azticlee  of  that  daas^ 

Approved  in  Jackson  Fence  Co.  v.  Peerless  Wire  Fence  Co.,  228  Fed. 
695,  143  C.  C.  A.  213,  upholding  Hoxie  patent  for  staple  forming  and 
discharging  apparatus;  Re  Harbeck,  39  App.  D.  G.  564,  upholding  Har- 
beck  patent  for  paper  vessel,  walls  of  which  are  fused  together  with 
cement. 

Distinguished  in  Weir  Frog  Co.  T.  Porter,  206  Fed.  076, 124  G.  C.  A. 
470,  Porter  patent  for  derailing  switch  is  void  for  lack  of  invention  in 
view  of  prior  art  and  of  Martel  patent. 

220  XX.  8.  446^62,  56  L.  Ed.  536,  31  Sup.  Ot  466^  BTANDAXD  PAINT  OO.  Y. 
TSnnDAD  ASFHAI.T  MFQ.  00. 

Tcnn  '%ademark"  means  distinctlYe  mark  of  anthentioity,  through 
which  product  of  particnlar  manufacturers  may  be  disttngnished  ftom  those 
of  oClifln,  and  no  sign  or  form  of  words  may  be  appropciated  aa  trademark, 
nUdi  tnm  natsre  of  fact  conveyed  by  its  i^tmary  meaning,  otlMni  may 
comply  wiUi  equal  truth,  and  with  equal  xlglht  for  same  purpose. 

Approved  in  Sears,  Roebuck  ft  Co.  v.  Elliott  Varnish  Co.,  232  Fed. 
590,  146  C.  C.  A.  546,  holding  name  ''Roof  Leak"  as  trademark  for 
roof  paint  is  not  infringed  by  words  "Never  Leak,"  used  for  similar 


220  U.  S.  44&-462       NOTES  ON  U.  S.  REPORTS.  266 

paint;  Duplex  MetaU  Co.  ▼.  Standard  Undeifpronnd  Cable  Co.,  220 
Fed.  992,  holding  term  ^'copper-elad/'  as  applied  to  iron  or  steel  wire 
coated  with  copper,  is  descriptive,  and  denying  injunction  to  restrain 
its  use  as  unfair  competition;  S.  R.  Feil  Co.  v.  John  E.  Robbins  Co., 
220  Fed.  661,  136  C.  C.  A.  268,  holding  trademark  "Sal- Vet"  not  in- 
fringed by  word  ''Sal-Tone";  Hughes  v.  Alfred  H.  Smith  Co.,  205 
Fed.  309,  311,  holding  word  ''Ideal"  valid  trademark  as  applied  to 
hair  brushes ;  Coca-Cola  Co.  v.  l^ashville  Syrup  Co.,  200  Fed.  160,  hold- 
ing Coca-Cola  valid  statntoi-y  trademark;  Bristol  Co.  v.  Graham,  199 
Fed.  414,  117  C.  C.  A.  644,  holding  patentee,  on  expiration  of  patent  for 
steel  belt  lacing,  cannot  by  registering  it  as  trademark  secure  right  to 
continued  exclusive  use;  In  re  Meyer  Bros.  Coffee  &  Spice  Co.,  38  App. 
D.  C.  521,  denying  registration,  as  trademark  for  coffee  representation 
of  loving-cup  with  word  "Tropliy" ;  C.  A.  Briggs  Co.  v.  National  Wafer 
Co.,  216  Mass.  103,  Ann.  Oas.  1914C,  926,  102  N.  £.  88,  holding  manu- 
facturer has  no  right  to^use  words  "Boston  Wafers"  as  trademark. 

Distinguished  in  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  894,  135  C.  C.  A. 
551,  enjoining  as  unfair  competition  use  of  name  "Easy  Emptying" 
for  grass-catcher  on  lawn-mower. 

Bnberold  belnc  merely  descriptiya,  and  not  Indicatitve  of  origin  or  own- 
erBhip  of  goods,  cannot,  even  tbougli  nilsq[MiUed,  be  appropriated  as  trade- 
mark. 

Approved  in  Rubber  etc.  Harness  Trimming  Co.  v.  Devoe  &  C.  T. 
Reynolds  Co.,  233  Fed.  154, 156, 157, 159,  enjoining  unfair  competition  in 
use  of  words  "set  in  rubber"  on  brushes,  as  against  manufacturer  who 
had  adopted  name  "rubberset"  for  its  brushes;  Ungles-Hoggette  Mfg. 
Co.  V.  Farmers'  H<^  etc.  Powder  Co.,  232  Fed.  118,  146  C.  C.  A.  308, 
denying  injunction  to  restrain  infringement  of  word  "dridip"  as  trade- 
mark, as  such  word  is  merely  desciiptive  and  not  valid  trademark; 
Thei-m<^ene  Co.  v.  Thermozine  Co.,  225  Fed.  448,  holding  registered 
trademark  ' '  Thermogene, ' '  meaning  to  produce  heat,  is  merely  descrip- 
tive, and  is  not  infringed  by  use  of  word  "Thermozine";  Hughes  v. 
Alfred  H.  Smith  Co.,  205  Fed.  309,  holding  word  "Ideal,"  as  applied 
to  hair  brush,  is  valid  trademark. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S. 
624,  59  L.  Ed.  1151,  35  Sup.  Ct.  708,  dismissing  appeal  from  Circuit 
Court  of  Appeals  in  suit  to  enjoin  use  of  trade  name,  where  attempt  tb 
register  and  obtain  statutoiy  trademark  upon  proper  name,  was  long 
after  expiration  of  copyright;  Standard  Paint  Co.  v.  Rubberoid  Roof- 
ing Co.,  224  Fed.  695,  697,  140  C.  C.  A.  235,  enjoining  unfair  competi- 
tion in  use  of  name  "Rubberoid"  with  intent  to  palm  off  goods  as 
"Ruberoid"  of  another  company;  Nashville  Syrup  Co.  v.  Coca-Cola 
Co.,  215  Fed.  533,  Ann.  Caa.  1915B,  858,  132  C.  C.  A.  39,  holding  name 
Coca-Cola  registered  as  trademark  for  syrup  for  carbonated  drinks  in- 
fringed by  use  of  name  Fletcher's  Coco-Cola  used  on  similar  product. 


2ff7         STANDAJID  PAINT  CO.  v.  TRINIDAD  CO.    220  U.  S.  446-462 

WbUe  Circuit  Court  hM  no  jnrladlctlon  of  suit  for  unfair  competition 
^  AbMuoe  of  dlyenity  of  dtlseasliip,  and  in  case  In  wtaich  Jurisdiction  is 
^ued  on  trademark  alone  Jurisdiction  of  Circuit  Court  of  Appeals  is  final, 
^ore  OlTeraity  of  dtisendilp  exists  and  requisite  amount  is  in  controversy, 
JBd^nieiit^  in  suit  for  infringement  of  trademark  and  unfair  trade,  may  be 
'^eiv^ed  on  question  of  unfair  competition  independently  of  question  of 


A^Pl>xoved  in  Jacobs  v.  Beecham,  221  U.  S/  274,  55  L.  Ed.  732,  31 
oDp.  Ct.  556,  upholding  jurisdiction  of  Circuit  Court  in  suit  to  restrain 
vse  o:f  trade  name  registered  as  trademark  under  Federal  statute;  Bag- 
^^  V.  Cusenier  Co.,  221  U.  S.  591,  65  L.  Ed.  869,  31  Sup.  Ct.  669,  holding 
tirciii-t  Court  h'as  jurisdiction  of  suit  to  enjoin  infringement  of  trade- 
•^^r-fc  ^,j^  unfair  comjietition  between  foreign  subjects  and  New  York 
^^'pox'^tion,  also  asserting  rights  under  Federal  statute  relating  to 
J^^tr-«tion  of  trademark;  Schiebel  Toy  &  Novelty  Co.  v.  Clark,  217 
.  '^74,  133  C.  C.  A.  490,  denying  jurisdiction  to  determine  ques- 

,\^^   *>^  unfair  competition  in  view  of  invalidity  of  patents  and  lack  of 


o,^  — iy  of  citizenship;  Electric  Boat  Co.  v.  Lake  Toi'pedo  Boat  Co., 
^^«d.  383y  denying  jurisdiction  of  counterclaims  based  on  unfair 
g^  ■^^'fcition  and  malicious  prosecution  in  infringement  suit  between 
jlj^^^^  of  same  State;  Samson  Cordage  Works  v.  Puritan  Cordage 
diri^»    211  Fed.  608,  L.  E.  A.  1915P,  1107,  128  C.  C.  A.  203,  holding 


Co^J^^^^  citizenship,  in  connection  with  amount  involved,  gave  District 
.  K/*  jurisdiction  of  suit  for  unfair  competition,  as  well  as  action  for 
^S^ATV^^jgement  of  common-law  trademark. 

Essence  of  unfair  competition  ia  in  sale  of  goods  of  one  manufacturer 
or  veodor  for  those  of  another,  and  such  wrong  cannot  be  predicated  upon 
use  of  similar  trade  name  where  that  of  plaintiff  ia  void  as  trademark,  where 
such  use  does  not  amount  to  fraud  on  public. 

Approved  in  Keystone  Oil  &  Mfg.  Co.  v.  Buzby,  219  Fed.  476,  135 
C.  C.  A.  185,  refusing  to  enjoin  use  of  ''Keystone''  in  corporate  name, 
but  requiring  labels  on  packages  of  lubricants  to  show  they  are  not 
product  of  original  Keystone  company;  Samson  Cordage  Wks.  v.  Puri- 
tan Cordagv  Mills,  211  Fed.  608,  L.  B.  A.  1915F,  1107.  128  C.  C.  A. 
203,  enjoining  unfair  competition  by  marking  sash-cord  to  resemble  that 
of  complainant. 

Distinguished  in  Standard  Paint  Company  v.  Rubberoid  Roofing  Co., 
224  Fed.  696,  697,  140  C.  C.  A.  235,  enjoining  unfair  competition  in 
use  of  name  '' Rubberoid"  with  intent  to  palm  oft  goods  aa  "Ruber- 
oid"  of  another  company. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Oas.  1915B,  852. 

Circuit  Court  of  Appeals  Act  of  1891,  section  6,  makes  Judgment  of  Cir- 
cuit Court  of  Appeals  final  in  all  cases  in  which  Jurisdiction  of  Circuit  Court 
is  dependent  entirely  upon  opposite  parties  being  aliens  and  citizens  of 
^ited  States^  or  dtisens  of  different  States;  also  in  cases  arising  under  pat- 
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ent  laws,  reveaue  laws,  criminal  lawB»  and  in  admiralty  cases.  In  all  otb^ 
cases  there  is  right  ot  review  by  Supreme  Ckmrt  of  United  States  if  mutter 
in  controversy  exceeds  one  thousand  dollars. 

Approved  in  Railroad  Coniniissiou  of  Ohio  v.  Worthington,  225  U.  S. 
105,  66  L.  Ed.  1007,  32  Sup,  Ct.  653,  holding  appeal  lies  to  Supreme 
Court  from  judgment  of  Circuit  Court  of  Appeals  in  suit  by  receiver 
invoking  jurisdiction,  not  only  as  ancillary  to  receivership  suit  de- 
pending upon  diversity  of  citizenship*  but  upon  grounds  involving  rights 
secured  by  Federal  Constitution,  and  in  which  suit  amount  in  dispute 
exceeded  five  thousand  dollars. 

220  U.  S.  462-472,  55  L.  Ed.  544,  31  Snp.  Ot.  452,  SHAWNEE  SEWERAOB 
ft  DBAINAOE  CO.  ▼.  STEARNS. 

Breacli  of  conlxact  ia  neitlier  oonflacation  of  proper^  nor  taking  of 
property  wltlioat  due  process  of  law. 

Approved  in  Manila  Investment  Co.  ▼.  Trannell,  239  U.  8.  33,  60 
L.  Ed.  131,  36  Sup.  Ct.  12,  holding  allegation  of  breach  of  contract 
by  State  officers  relied  on  to  give  jurisdiction  to  Federal  court  does  not 
present  controversy  involving  construction  or  effect  of  Federal  Con- 
stitution, and  Federal  court  has  no  jurisdiction;  McCormiek  v.  Okla- 
homa, 236  U.  S.  660,  59  L.  Ed.  778,  35  Sup.  Ct.  455,  allegation  of  im- 
pairment of  contract  by  resolution  of  city  council  does  not  import  Fed- 
eral question  into  case,  and  diversity  of  citizenship  only  being  basis  of 
Federal  jurisdiction,  decision  of  Circuit  Court  of  Appeals  is  final;  San 
Francisco  v.  United  Railroads,  190  Fed.  513,  111  C.  C.  A.  339,  denying 
Federal  jurisdiction  of  suit  to  restrain  municipality  from  violating 
franchise  ordinance  and  Cal.  Civil  Code,  §  499. 

220  U.  S.  472-180,  65  L.  Ed.  548,  31  Sup.  Ot.  466,  J.  W.  PEBBY  CO  T.  NOB- 
FOLK. 

Perpetoal  leaseholder  la  in  effect  virtual  owner  of  property  and  subject 
to  taxation,  thoogli  legal  tittle  ia  in  city. 

Approved  in  dissenting  opinion  in  Wright  v.  Central  of  Georgia  Ry. 
Co.,  236  U.  S.  685,  59  L.  Ed.  787,  35  Sup.  Ct.  471,  majority  holding 
lessee  of  railroad  built  under  special  charter  exempting  railroad  prop- 
erty from  taxation  at  higher  than  specified  rate  on  annual  income  there- 
from is  not  subject  to  ad  valorem  tax  as  owner  of  such  property. 

Taxation  of  land  under  perpetual  lease.    Note,  46  L.  B.  A.  (N.  S.) 
285. 

Covenants  in  lease,  sublease  or  assignment  of  lease  to  pay  taxes 
and  assessments.    Note,  L.  B.  A.  1915A,  349. 

Provision  in  lease  of  public  property  as  to  payment  of  taxes.    Note^ 
L.  B.  A.  1915C,  698. 

Wliere  one  relies  upon  exemption  ftom  taxation,  both  power  to  exempt 
and  contract  of  exemption  must  be  clear;  any  ambiguity  must  be  resolved  in 
favor  of  public 
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Approved  in  Trimble  v.  Seattle,  231  U.  S.  689,  68  L.  Ed.  438»  34  Sup. 
Ct  218,  holding  assessments  for  benefits  by  eity  on  leaseholds  of  tide- 
lands  of  State  is  not  impairment  of  implied  covenant  in  lease  that  les- 
sor will  pay  assessments. 

Qnestions  of  State  law  as  to  which  State  eonrt  decisions  mast  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  coui-ts. 
Note,  40  L.  K.  A.  (N.  8.)  882. 

229  17.  a  481-491,  66  L.  Bd.  662,  81  Sop.  Ct.  47di  BAJO  ft  FOX  INDIANS  IN 
IOWA  Y.  8A0  9t  FOX  INDIANS  IN  OKLAHOMA. 

« 

Ajct  of  1907  giving  Oonrt  of  Claims  "legal  and  equitable*'  jurisdiction  to 

mmtlcate,  •«  justice  and  eiiuity  may  roanire,  claims  for  money  alleged  to  be 

doo  to  Indiaiis  as  their  proportionate  shares  of  appropriatioiis  to  foliill  treaty 

*'>il0Mr'tlons^  does  not  make  merely  moral  claim  foundation  of  recovery. 

'^I>X>roved  in  United  States  v.  Mille  Lac  Band  of  Chippewa  Indians, 

22»    TJ.  S.  600,  67  L.  Ed.  1802,  33  Sup.  Ct.  811,  applying  mle  in  suit 

^de^r    act  of  1909  authorizing  Court  of  Claims  to  hear  und  determine 

>^ta     l)rought  by  and  on  behalf  of    Mille  Lac  Band  of  Chippewa  In- 

^^iis    on  account  of  losses  sustained  by  opening  reservation  to  public 

Mtt;lei3ient  under  general  laws  of  United  States. 


payment  of  annuities  to  Indians  under  treaties,  government  did  not 
*^^  ^^^Ith  todlviduals,  but  with  tribes. 


/    — A-'iJroved  in  United  States  v.  Gardner,  189  Fed.  698,  holding  act  of 

.    ''^^S^K'ess  of  1906  providing  for  allotment  of  lands  in  Indian  reservation 

^    ^^«  simple  was  not  grant  in  praesenti,  and  prior  to  approval  of 

^^o-tucients  and  delivery  of  patents,  Federal  jurisdiction «of  crime  com- 

^^^ci  on  reservation  continued. 


22o 


.  S.  491-497,  55  L.  £d.  567,  31  Sup.  Ct.  478,  BIPLET  y.  UNITED 


•  ^^^scellaneous.  Cited  in  Ripley  v.  United  States,  222  U.  S.  146,  66 
^  ^^  1^2,  32  Sup.  Ct.  60,  and  Ripley  v.  United  States,  223  U.  S.  700, 
Ed.  616,  32  Sup.  Ct.  352,  other  phases  of  same  litigation. 


r.  &  497-601,  56  U  Ed.  669,  81  Sup.  Ot  488,  HENA  Y.  AMBSIOAN 
^^UBQUOISE  00. 

IVhere  both  parties  moved  for  directed  verdict,  and  it  was  admitted 

^iKt  ttiere  was  no  question  of  fact  to  prevent  such  ruling  being  made, 

potions  amounted  to  request  that  court  find  facts  necessary  to  make  ruling, 

tad  where  court  directs  verdict,  both  parties  are  concluded  as  to  facts  found, 

and  judgment  must  stand  unless  ruling  is  wrong  as  matter  of  law. 

Approved  in  City  of  Colorado  v.  Harrison,  228  Fed.  894,  143 
C.  C.  A.  292,  following  rule;  Wilson  v.  Ejiowles,  213  Fed.  783,  130 
C.  C.  A.  440,  applying  mle  in  action  on  contract;  Crescent  Mfg.  Co. 
V.  Patterson  Mfg.  Co.,  195  Fed.  383,  115  C.  C.  A.  284,  applying  rule  in 
action  to  recover  amounts  due  under  contract  of  sale  of  goods ;  Lawton 
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V.  Carpenter,  195  Fed.  364,  115  C.  C.  A.  264,  applying  rule  in  action 
against  surety  on  note. 

Distinguished  in  Eweit  ▼.  Fulierton,  225  Fed.  760,  141  C.  G.  A.  24, 
holding  it  was  not  error  to  refuse  requests  of  both  parties  in  ejectment 
for  directed  verdict,  since  waiver  of  jury  trial  did  not  deprive  court  of 
right  to  determine  questions  were  for  jury;  dissenting  opinion  in  Law- 
ton  V.  Carpenter,  195  Fed.  373,  115  C.  C.  A.  264,  majority  applying  rule 
in  action  against  surety  on  note. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Note, 
Ann.  Cas.  1913C,  1342,  1344. 

220  V.  8.  502-^05,  65  L.  Ed.  661,  81  Blip.  Ot.  490,  SPEBBY  ft  HUTCHINSON 
OO.  T.  BH0DB8. 

Foorteetttli  Amendment  does  not  forbid  statutes  and  Btatutory  cbaiiges 
to  have  a  beginning  and  thus  to  discriminate  between  the  rights  of  an  eariler 
and  later  time. 

Approved  in  Williams  v.  Walsh,  222  U.  S.  421,  56  L.  Ed.  256,  32 
Sup.  Ct.  137,  upholding  Kansas  statute  (Laws  1907,  c.  250),  regulating 
sales  of  black  powder,  and  excepting  from  its  operation  existing  con- 
tracts; People  V.  Griswold,  213  N.  Y.  97,  L.  R.  A.  1915D,  688,  106 
N.  E.  931,  upholding  Public  Health  Law,  §  194,  permitting  practice  of 
dentistry  only  by  those  licensed  within  State  prior  to  its  enactment 
and  those  subsequently  licensed  thereunder. 

220  U.  S.  606-623,  66  L.  Ed.  663,  31  Sup.  Ct.  480,   UIHITED  STATES  T« 
OBIMAUD. 

Begnlatlons  of  Secretary  of  Agriculture  ivrohlbltlng  gracing  of  sheep  on 
forest  reserves  without  permit,  made  under  authority  of  acts  of  1891,  1897 
and  1906,  providing  for  establlshmmt  and  Improvement  of  forest  reserves^ 
and  act  of  1807  providing  that  violation  of  act  or  of  rules  and  regulations 
shall  be  pnnlshable  as  preecrlbed  In  section  6388,  Revised  Statutes,  are  not 
▼old  as  Improper  delegation  of  legislative  power. 

Approved  in  Light  v.  United  States,  220  U.  S.  534,  65  L.  Ed.  678,  31 
Sup.  Ct.  485,  following  rule;  United  States  v.  Smull,  236  U.  S.  408, 
409,  411,  59  L.  Ed.  642,  648^  35  Sup.  Ct.  349,  holding  charge  of  perjury 
may  be  based  upon  section  125  of  Criminal  Code  for  false  swearing  in 
affidavit  required  by  Land  Department  from  applicant  for  homestead 
entry ;  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  542,  58  L.  Ed,  718, 
34  Sup.  Ct.  359,  upholding  statute  of  Pennsylvania  requiring  owners  of 
adjoining  coal  properties  to  leave  barrier  pillars  of  sufficient  width  and 
establishing  administrative  tribunal  to  determine  width;  United  States 
V.  Antikamnia  Chemical  Co.,  231  U.  S.  665,  Ann.  Cas.  1915A,  49,  58 
L.  Ed.  424,  34  Sup.  Ct.  222,  upholding  Food  and  Drugs  Act,  §  3,  giving 
power  to  heads  of  departments  to  make  regulations  for  its  enforce- 
ment, and  regulation  No.  28  requiring  labels  to  state  not  only  what 
drugs  contaiui  but  derivatives  ot  contents  j  Interstate  Commerce  Com- 
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iQission  V.  Goodrich  Tranait  Co.,  224  U.  S.  215,  56  L.  Ed.  787,  32  Sup. 
Cl   436,  upholding  provisions  of  Act  of  1906,  §  20,  authorizing  Inter- 
sta,te  Oommerce  Commission  to  require  accounts  to  be  kept  by  carriers  in 
unifox-m  manner  specified  by  commission;  Western  Union  Tel.  Co.  v. 
HieHmond,  224  U.  S.  167,  56  L.  Ed.  715,  32  Sup.  Ct  449,  upholding 
provisions  of  ordinance  permitting  use  of  streets  by  public  service 
corpc>jr:stion  in  manner  satisfactory  to  city. officers;  Red  "C"  Oil  Mfg. 
Co.    ^.    Board  of  Agriculture,  222  U.  S.  394,  56  U  Ed.  246.  32  Sup.  Ct. 
1^^>     -capholding  North  Carolina  oil  inspection  law  of  1909  establishing 
priTTi  y^  :gy  standard,  and  delegating  to  board  of  agriculture  determina^ 
tion    o:£  what  oils  measure  up  to  this  standard;  Estes  v.  United  States, 
227    f^«d.  821,  142  C.  C.  A.  342,  holding  indictment  for  importing  cattle 
frona      [Mexico  "contrary  to  law"  without  inspection  at  poort  of  entry 
was      sufficient  to  bring  charge  within  Rev.  Stats.,  §  3082;  Standard 
HMia«    Co.  V.  Davis,  217  Fed.  917,  upholding  Act  of  Arkansas  1913 
(^^^'^CR  1913,  p.  904),  providing  for  regulation  of  investment  companies 
co^:fcsjrfing  power  ux>on  bank  commissioners  to  examine  business  of  such 
^'^P^^jiies;  St.  Louis  Independent  Packing  Co.  v.  Houston,  215  Fed. 
^^    X32  C.  C.  A.  65,  holding  void  Regulation  18,  §  16,  of  Secretary  of 
T^^^^^^Tilture,  relating  to  excess  of  cereal  and  of  water  in  sausage  adopted 
p^     ¥>wpoBe  of  enforcing  Meat  Inspection  Act  of  1906;   Williams  v. 
^^^^^^y  210  Fed.  325,  upholding  rule  5,  subdivision  7,  of  regulations 
^^^  by  board  of  supervising  inspectors  of  steam  vessels,  under  author- 
£^  ^^f  Rev.  Stats.,  §  4406,  requiring  applicant  for  pilot's  license,  denied 
•q^^^    examination  by  local  inspectors,  to  wait  year  before  another  exam- 
^^^^^^n;  Curtice  Bros.  Co.  v.  Barnard,  209  Fed.  595,  126  C.  C.  A.  411, 
^^^.^^^^ng  Laws  of  Indiana,  1907,  c  104,  §  2,  par.  7,  declaring  food 
,^*^^ning  antiseptic  or  preseorvative,  other  than  specified,  adulterated, 
^^^    authorizing  board  of  health  to  establish  minimum  standard;  United 
^^tes  V.  Utah  Power  etc.  Co.,  209  Fed.  559,  126  C.  C.  A.  376,  holding 
under  Act  of  1896,  c.  179,  §  2,  rights  in  pi^lic  lands  can  only  be  ac- 
qoiied  by  electrical  power  company  by  grant  from  Secretary  of  Interior, 
and  not  under  State  statute  of  eminent  domain ;  Bruce  v.  United  States, 
202  Fed.  104, 120  C.  C.  A.  370,  holding  Toid  Postoffice  Department  Order 
No.  2923,  relating  to  mailing  of  poisons;  United  States  v.  Nelson,  199 
Fed.  472,  holding  falsity  of  statements  in  affidavit  of  applicant  to  set- 
tle agricultural  lands  within  forest  reserve,  required  by  regulations  of 
Land  Department  is  basis  for  prosecution  for  perjury  under  Rev.  Stats., 
§  5392;  United  States  v.  Van  Wert,  195  Fed.  977,  holding  indictment 
ehaiging  special  officer,  appointed  by  Indian  Commissioneir  to  suppress 
liquor  traffic,  with  acceptance  of  bribe  to  influence  him  in  official  action  to 
recommend  to  his  superior  officer  that  sentence  be  changed  does  not 
chaise  offense  under  Penal  Code,  §  117,  since  no  aet  of  Congress  or 
regalation  of  Secretary  of  Interior  imposed  duty  on  such  official  to 
nuike  recommendations  to  superior  officer;  State  v.  McCarty,  5  Ala. 
App.  228,  59  South.  548,  upholding  Acts  1907,  p.  413  (Code  1907,  §§  757- 


220  U.  S.  506-523       NOTES  ON  U.  S.  REPORTS.  272 

770),  establisrhing  State  Livestock  Sanitary  Board  with  power  to  make 
rules  and  regulationa  relating  to  cattle  tick  eradication;  In  re  Potter, 
164  Cal.  740,  130  Pac.  723,  holding  void  regulation  of  State  board  of 
pharmacy  prohibiting  sale  of  ant  poison  except  by  licensed  pharma- 
cists, as'  amendment  of  1911  to  Poison  Act  of  *1907  did  not  repeal  by 
implication  Pharmacy  Act  of  1905;  as  amended  in  1909,  authorizing 
sale  of  ant  poison  in  original  packages  by  grocers;  Connecticut  Ck>.  v. 
€ity  of  Nprwalk,  89  Conn.  532,  94  Atl.  994,  upholding  Act  of  1913,  §  4, 
authorizing  Public  Utilities  Commission  to  determine  number  of  tracks, 
not  exceeding  two,  tg  be  laid  across  street  railway  bridge,  and  order 
of  commission  requiring  two  tracks  to  be  laid;  Zuber  v.  Southern  Ry. 
Co.,  9  Ga.  App.  545,  546,  548,  71  S.  E.  940,  941,  holding  storage  rule  9 
of  railroad  commission  imposing  civil  punitory  liability  valid,  as 
commission  was  specifically  authorized  to  determine  amount  of  penalty, 
but*  rules  1,  10,  and  12,  imposing  such  liability,  other  than  penalty 
mentioned  in  section  4,  are  void  as  to  matter  occurring  prior  to  act 
of  1907;  People  v.  Brady,  271  111.  105, 110  N.  E.  866,  upholding  Federal 
Reserve  Act  of  1913,  c.  6,  §  Ilk,  authorizing  Federal  i*eserve  board  to 
grant  to  national  banks  applying  therefor,  where  not  in  contravention 
of  State  law,  right  to  act  as  trustee,  executor,  administrator  or  r^is- 
trar  of  stocks  and  bonds,  under  such  rules  and  regulations  as  board 
may  prescribe;  New  Orleans  v.  Stein,  137  La.  657,  69  South.  46, 
holding  peiison  prosecuted  for  violating  ordinance  of  board  of  health, 
authorized  and  made  punishable  by  Act  of  1898,  §  7,  as  amended  by 
act  of  1912,  is  punishable  as  for  violation  of  statute,  and  prosecution 
cannot  be  maintained  in  Recorder's  Court;  State  v.  Syas,  136  La.  630, 
67  South.  522,  upholding  Act  No.  173  of  1912,  amending  Act  No.  192  of 
1898,  §  7,  authorizing  municipal  boards  of  health  to  pass  sanitary  ordi- 
nances for  disposition  of  fecal  matter,  and  prescribing  penalty  for 
violation  of  such  ordinances;  Clark  v.  Harford  Agricultui*al  etc.  Assn., 
118  Md.  622,  623,  85  Atl.  608,  509,  upholding  Act  1912,  c.  132,  providing 
for  licensing  of  racehorses  in  certain  county  and  for  commission  to 
supervise  races  and  betting  according  to  specified  rules;  Commonwealth 
v.  Fox,  218  Mass.  500,  106  N.  E.  138,  upholding  Statute  of  1907,  c.  584, 
§  9,  authorizing  police  commissioner  of  Boston  to  designate  streets  or 
sections  of  city,  and  days  and  hours  within  which  hawker  or  peddler 
may  stand  to  sell  merchandise;  Abbott  v.  State,  106  Miss.  351,  63  South. 
669,  upholding  Laws  1908,  c.  106,  §  3,  authorizing  livestock  sanitary 
board  to  make  and  enforce  rules  to  prevent  introduction  and  spread 
of  contagious  diseases  among  animals;  Green  v.  State  Civil  Service 
Commission,  90  Ohio  St.  256,  107  N.  E.  532,  upholding  provisions  of 
Civil  Service  Act  (103  Ohio  Laws  698),  §§  486-7,  par.  1,  authorizing 
commission  to  prescribe  rules  and  section  486-14,  paragraph  2,  under 
certain  cii'cumstances  to  omit  competitive  examinations;  Buffalo  etc. 
Film  Corp.  V.  Breitinger,  260  Pa.  St.  237,  242,  96  Atl.  436,  438,  uphold- 
ing act  of  1911  creating  board  of  censora  to  regulate  operation  and 
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exhibition  of  motion  picture  films;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  366, 
AniL  Gas.  19150,  1269,  85  AH.  701^  upholding  law  of  1906  creating 
railroad  commission  with  power  to  make  rules  and  regulationSi  and 
order  of  commission  requiring  gate  at  highway  crossing  near  station. 

Distinguished  in  United  States  y.  Eleven  Thousand  One  Hundred  and 
Fifty  Pounds  of  Butter,  195  Fed.  664,  665,  666,  667,  115  C.  €.  A.  463 
(affirming  188  Fed.  157,  159)^  holding  void  regulation  of  Secretary  of 
Treasury  that  butter  having  sixteen  per  cent  or  more  of  moisture  should 
be  classed  as  adulterated,  since  secretary,  under  act  of  1902,  had  no 
authority  to  promulgate  general  regulation  deRning  and  construing 
terms  of  statute;  United  States  v.  Antikamnia  Chemical  Co.,  37  App. 
D.  C.  353,  holding  void  that  part  of  regulation  No.  28,  made  by 
heads  of  departments  under  authority  of  Food  and  Drugs  Act  of  1906, 
requiring  labels  of  drugs  containing  derivative  of  enumerated  drugs 
to  name  drug  from  which  substance  is  derived;  Armour  ft  Co.  v.  Rich- 
mond, 118  Va.  220,  87  S.  E.  610,  holding  ordinance  attempting  to  im- 
pose license  tax  upon  certain  occupations,  naming  some  of  them,  is 
void  in  so  far  as  it  authorizes  finance  committee  to  determine  objects 
of  taxation;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  377, 
378,  Ami.  Oas.  19150,  1269,  85  Atl.  706,  majority  upholding  law  of  1906 
creating  railroad  commission  with  power  to  make  rules  and  regulations, 
and  order  of  commission  requiring  gates  at  highway  crossing  near  sta- 
tion. 

• 

Froviston  of  act  of  CNugress  of  1906  as  to  use  of  mooegr  received  from 
forest  reservation  rvvenoe  Inrti rates  that  Secretary  of  Agriculture  was  au- 
thorised to  make  cbarges  out  of  whlcb  revenue  from  forest  resonroes  was  ex- 
pected to  arise. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  334, 
342, 144  C.  C.  A.  470^  holding  acts  of  1898  and  1905  conferred  no  rights 
up<m  pow^  company  which  had  entered  as  trespasser  ui>on  public  land 
Pfrior  thereto,  appropriated  water,  and  constructed  electrical  plant,  and 
United  States  is  entitled  to  recover  as  damages  reasonable  value  of  use 
of  such  lands. 

220  XX.  S.  52^-688»  55  Xi.  Ed.  570,  31  Sup.  Ot  486»  UGBT  Y.  UNITED 


BegnlatloDs  of  Secretaxy  of  Agtieultiire,  made  under  authority  of  act  of 
1887,  problUting  gnudng  of  tfieep  on  forest  reserves  without  pennit,  axe  not 
void  as  delegation  of  legislatlvB  power. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  559,. 
126  C.  G.  A.  376,  holding  under  provision  of  Constitution,  Art.  IV, 
§  3,  title  to  public  land  cannot  be  acquired  by  power  company  nndor 
State  statute  of  ^ninent  domain,  but  only  by  grant  from  Secretary 
of  Interior  under  Act  of  1896,  chapter  179,  §  2;  State  v.  8yas,  136 
La.  630,  67  South.  522|  upholding  Act  No.  173  of  1912,  amending  Act 
XX— IS 
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No.  192  of  1907,  §  7,  authorizing  mnnicipal  boards  of  health  to  pass 
sanitary  ordinances  for  disposition  of  fecal  matter,  and  prescribing 
penalty  for  violation  of  such  ordinances;  Sabre  y.  Rutland  R.  Co.,  86 
Vt.  372,  Ann.  Cas.  19150,  1269,  85  AU.  704,  upholding  law  of  1906  cre- 
ating railroad  commissioii  with  power  to  make  rules  and  regulations, 
and  order  of  commission  requiring  g^tes  at  highway  crossing  near  sta- 
tion. 

ITVhUe  United  States  cannot  bold  property  m  monarch  for  priTate  and 
penon%l  purposes,  provision  of  Constitution,  article  IV,  sectioii  3,  author- 
izing "needful  rules  and  regulations,**  is  grant  of  power  to  United  States  to 
control  Its  property  held  In  trust  for  people  and  to  exercise  rights  incident 
to  proprietorship. 

Approved  in  United  States  v.  Midwest  Oil.  Co.,  236  U.  S.  474,  59 
L.  Ed.  681,  35  Sup.  Ct.  309,  upholding  order  of  1909  of  President  with- 
drawing oil  lands  of  California  and  Wyoming  from  private  acquisition, 
and  holding  location  made  after  withdrawal  was  not  validated  by  act 
of  1910;  Hallowell  v.  United  States,  221  U.  S.  324,  55  L.  Ed.  758,  31 
Sup.  Ct.  587,  upholding  act  of  1897  prohibiting  introduction  of  intoxi- 
cating liquor  into  Indian  countiy ;  Utah  Power  etc.  Co.  v.  United  States, 
230  Fed.  336,  337,  144  C.  C.  A.  470,  holding  private  rights  cannot  be 
acquired  in  public  lands  in  Utah  by  power  company  under  State's 
power  of  eminent  domain,  but  only  by  grant  from  Secretary  of  Interior 
by  virtue  of  Act  of  Congress  of  1896,  c.  179,  §  2;  United  States  v. 
Shauver,  214  Fed.  156,  holding  void  act  of  1913  protecting  migratory 
birds  and  game;  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  557, 
126  C.  C.  A.  376,  holding  rights  in  public  lands  in  Utah  cannot  be  ac- 
quired by  power  company  by  virtue  of  State  statute  of  eminent  domain, 
but  such  rights  can  only  be  acquired  by  grant  from  Secretary  of  Inte- 
rior under  Act  of  Congress  of  1896,  c.  179,  §  2;  United  States  v.  Van 
Horn,  197  Fed.  615,  upholding  provision  of  Act  of  1890,  c.  837,  §  1, 
reserving  right  of  way  in  grants  of  public  lands  west  of  one  hundredth 
meridian  for  irrigation  ditches  of  United  States,  and  holding  subsequent 
entrymen  took  subject  to  right  of  United  States  to  construct  ditches  to 
carr>'  out  reclamation  project. 

Distinguished  in  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  161,  138 
Pac.  987,  holding  State  lands  within  national  forest  reserve  may  be 
condemned  by  public  service  corporation  under  Code  Civ.  Proc,  §  1240, 
subd.  2. 

Congress  has  power  to  detennins  conditions  for  use  of  public  lands  and 
*  Congress  establishes  forest  resarre  for  what  it  decides  to  be  national  and 
public  purposes. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  293, 
134  C.  C.  A.  84,  holding  exception  in  proviso  of  section  5  of  Act  of 
1875,  granting  right  of  way  for  railroads  over  public  lands,  applies 
to  forest  reservations  established  under  act  of  1891  and  subsequent 
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aets,  and  right  of  way  over  forest  reservation  can  only  be  acquired 
by  approval  of  Secretary  of  Interior  under  Act  of  1899,  §  1. 

Untted  States  can  probibit  alMolutely  or  flz  terms  under  triiicli  its  ]^p- 
erty  may  be  used;  and,  as  It  can  withhold  or  reeerve  land,  it  can  do  so  indefi- 
nitely. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  560, 
126  C.  C.  A  376,  and  Utah  Power  etc.  Co.  v.  United  States,  230  Fed. 
337,  144  C.  C.  A.  470,  both  holding  power  company  cannot  acquire 
private  rights  in  public  lands  in  Utah  under  State's  power  of  eminent 
domain,  but  can  only  acquire  such  rights  by  grant  from  Secretary  of 
Interior  under  Act  of  Congress  of  1896,  c.  179,  §  2. 

Implied  license  to  use  public  laada  left  open  grew  up  by  government's 
tadt  consent  to  use  of  such  lands  for  pasturage,  but  failure  to  object  did 
not  confer  Tested  right  upon  cattle  owner  or  deprive  United  States  of  power 
of  recalling  Implied  license. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  558,  126 
C.  C.  A.  376.  and  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  340, 140 
C.  C.  A.  470,  both  holding  power  company  can  only  acquire  riglits  in  public^ 
lands  of  forest  reservation  by  g^ant  from  Secretary  of  Interior  under  Act 
of  1896,  c.  179,  §  2,  and  not  by  virtue  of  State  statute  of  eminent  domain. 

OoogreM  liae  power  to  eetablisli  forest  reseorves  and  to  prohibit  grazing 
of  cattle  on  lands  within  such  reserves,  and  fence  laws  do  not  authozlie  wan- 
ton treqMss  upon  such  lands. 

Approved  in  United  States  v.  Buchanan,  232  U.  S.  74,  58  L.  Ed.  513, 
34  Sup.  Ct.  237,  holding  under  Act  of  1885,  c.  149,  §  3,  prohibiting 
unlawful  inclosures  of  public  land,  term  '^  public  land  subject  to  set- 
tlement or  entry"  does  not  include  lands  entered  as  homestead  for 
which  certificate  has  been  issued. 

Distinguished  in  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  152,  138 
Pae.  983,  holding  State  lands  within  national  forest  reserve  may  be 
condemned  by  public  service  corporation  under  Code  of  Civil  Proc., 
§  1240,  8ubd.*2. 

United  States  is  entitled  to  protection  against  willful  trespasses  upon 
lands  of  f oreet  reserves  by  owner  of  cattle  turning  them  out  for  purpose  of 
having  tliem  go  upon  reserve  and  refusing  to  obtain  permit  for  pa4rtnrage. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed.  629, 
holdii^  Federal  equity  court  has  jurisdiction  of  suit  by  United  States 
to  enjoin  trespasses  by  extracting  oil  from  public  lands  in  California 
withdrawn  from  private  acquisition  by  President's  order  of  1909,  and 
will  retain  suits  for  accounting;  United  States  v.  Hodges,  218  Fed.  88, 
holding  United  States  may  maintain  suit  to  enjoin  trespass  ux)on  public 
land  withdrawn  from  sale  for  use  in  connection  with  forest  reservation ; 
United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  556,  126  C.  C.  A.  376, 
upholding  jurisdiction  of  suit  by  United  States  to  enjoin  power  com- 
pany from  maintaining  possession  of  public  lands  in  Utah. 
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220  XX.  S.  5a»-64e,  56  K  Ed.  675,  SI  Snpi  Ct  600,  EX  PASTE  BfETBO- 
POUTAK  WATER  OO. 

Pzoylsloiis  of  Act  of  1910,  section  17,  that  no  interlocalonr  injunction 
restraining  enforcement  of  State  statute  on  ground  of  its  unconstitutional- 
ity shall  he  Issued  unless  itf^pUcation  for  same  Is  presented  to  and  detennised 
hy  three  Judges,  applies  to  appUca^Um  tor  interlocutory  Injunction  whether 
claim  of  unconstitutionality  is  tenable  or  not. 

Distinguished  in  Calhoun  v.  Seattle,  215  Fed.  230,  holding  word 
** statute"  in  Judicial  Code,  §  266,  prohibiting  single  judge  from  srraut- 
ing  interlocutory  injunction  to  i-estrain  enforcement  of  State  statute 
as  unconstitutional,  does  not  apply  to  city  ordinance,  and  Federal 
District  Court  presided  over  by  single  judge  may  eujoin  enforcement 
of  ordinance  attempting  to  repeal  railroad  franchise. 

Distinguished  in  Seaboard  Air  Line  Ry.  v.  Railroad  Commission,  213 
Fed.  29,  129  C.  C.  A,  613,  holding  in  suit  to  enjoin  order  of  commission 
requiring  railroad  to  make  physicial  connection  with  another  line, 
where  complainant  waives  injunction  pendente  lite,  district  judge  alone 
may  try  case  on  merits. 

Number  of  judges  necessary  to  transact  business  of  court.    Note, 
Ann.  Oas.  1912A,  1254. 

220  U.  8.  547-548,  55  L.  Ed.  578,  81  Sup.  Ot  69«,  TJHITED  STATES  ▼. 


Certiorari  to  Circuit  Court  of  Appeals^  granted  on  application  of  the 
United  States,  upon  ground  that  decision  of  court  below  InvolTed  principle 
of  far-reaching  Importance,  will  be  dismissed  where  Federal  Sapreme  Court 
is  convinced,  after  final  hearing,  that  action  of  court  below  did  not  iuYolye 
that  principle. 

Approved  in  Brown  v.  Fletcher,  237  U.  S.  587,  588,  59  L.  Ed.  1130, 
35  Sup.  Ct.  750,  where  District  Court  takes  jurisdiction  on  ground  of 
diversity  of  citizenship  and  decides  case  on  merits,  and  Circuit  Court 
of  Appeals  reverses  with  directions  to  dismiss  for  want  of  jurisdiction, 
but  not  on  merits,  Supreme  Court,  upon  finding  that  diversity  of  citi- 
zenship exists,  remands  case  to  Circuit  Court  of  Appeals  for  decision 
on  merits;  Anderson  v.  Moyer,  193  Fed.  506,  holding  Supreme  Court's 
refusal  to  issue  writ  of  certiorari  to  review  decision  of  Circuit  Court  of 
Appeals  does  not  imply  affirmance. 

220  U.  S.  549-^56,  55  L.  Ed.  579,  31  Sup.  Ct.  597,  WISE  V.  MILIiS. 

Fact  that  order  requiring  production  of  books  and  papeca  involves  con- 
stitutional question  does  not  establish  that  constitutional  question  was  in- 
volved in  another  and  different  order  of  commitment  for  contempt  in  refns- 
ing  to  obey  first  order,  and  Supreme  Court  has  no  juris'Uctlon  of  direct  va- 
view  of  such  order  on  writ  of  error  to  Circuit  Court. 
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Approved  in  Wise  y.  Henkel,  220  U.  S.  557,  558,  56  L.  Ed.  582,  31 
Sup.  Ct  599|  holding  direct  appeal  under  Judiciary  Act  of  1891,  §  5, 
does  not  lie  from  denial  of  writ  of  habeas  corpus  to  release  person  com- 
mitted for  contempt  for  refusing  to  obey  order  to  return  books  and 
papers,  which  order  court  had  power  to  make,  irrespective  of  constitu- 
tional question  raised. 

Contempt  procedure  in  Federal  court.    Note,  Ann.   Oas.   1915D, 
1060. 

220  U.  8.  556-^58,  65  K  Ed.  581,  31  Sup.  Ot.  599,  -WISE  T.  HENKEL. 

Court  has  power  to  compel  district  attorney  or  other  offlcert  of  court 
subject  to  its  authority,  to  xetnm  hooks  and  papers  In  their  possession  which 
were  seized  in  violatipn  of  rights  of  accused  under  fourth  and  fifth  amend- 
njents  of  Federal  ConstitutiOtt. 

Approved  in  Weeks  v.  United  States,  232  U.  S.  398,  Ann.  Oas.  19160, 
1177.  L.  R.  A.  1915B,  8S4,  58  L.  Ed.  657,  34  Sup.  Ct.  341,  holding  preju- 
dicial error  was  committed  by  using  at  trial  letters  taken  from  house 
of  accused  by  United  States  official  acting  under  color  of  office  but 
without  search-warrant,  in  violation  of  fourth  amendment. 

Distinguished  in  United  States  v.  Hee,  219  Fed.  1020,  holding  reve- 
nue officers  are  not  officers  of  court,  and  court  cannot  in  summary  pro- 
ceeding order  return  of  property  ill^ally  seized,  but  remedy  is  by  ple- 
nary action. 

220  XX.  &  559-579,  56  I..  Ed.  582,  31  Sup.  Ot.  812,  CHIOAOO,  B.  ft  Q.  B.  E. 
00.  T.  UNITED  STATES. 

Safety  Appliance  Acts  of  1893,  1896  and  1903,  impose  absolute  duty  on 
interstate  carriers  to  equip  can  with  automatic  couplers,  and  penalties  can- 
not be  evaded  by  proof  of  ordinary  care. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  United  States,  191  Fed  310, 
112  C.  C.  A.  46,  United  States  v.  Pere  Marquette  R.  R.  Co.,  211  Fed. 
222,  and  Delk  v.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  582,  587,  589,  55 
If.  Ed.  598,  595,  596,  31  Sup.  Ct.  617,  all  following  rule;  Spokane  etc. 
R.  R.  Co.  v.^Campbell,  241  U.  S.  505,  60  L.  Ed.  1134,  36  Sup.  Ct.  683, 
holding  under  Safety  Appliance  Act,  question  whether  defective  cc6i- 
dition  of  brakes  was  attributable  to  negligence  or  not  is  immaterial, 
and  allowing  recovery  by  engineer  for  injuries  received  in  collision; 
Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  43,  60  L.  Ed.  879,  36  Sup.  Ct. 
482,  holding  Safety  Appliance  Act  of  1893,  as  amended  in  1910,'  im- 
poses absolute  duty  on  interstate  carrier  to  provide  safety  appliances, 
irrespective  of  use  of  car  at  particular  time,  and  whether  defective 
condition  of  car  was  due  to  negligence  or  not  is  immaterial;  Great 
Northern  Ry.  Co.  v.  Otos,  239  U.  S.  351,  60  L.  Ed.  323,  36  Sup.  Ct.  125, 
holding  section  4  of  Safety  Appliance  Act  of  1910,  relieving  interstate 
carrier  from  liability  for  statutory  penalties  while  hauling  car  with 
defective  appliances   to   nearest  point  available  for  repairs   does  not 
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relieve  it  from  liability  for  injury  to  emf^oyee  in  eonnection  with  haul- 
ing of  ear;  United  States  v.  Erie  R.  R.  Co.,  237  U.  S.  408.  59  L.  EcL 
1028,  35  Sap.  Ct.  821,  holding  trains  moving  between  yards  of  same 
railroad  several  miles  apart  are  engaged  in  transportation  witbin 
meaning  of  air-brake  provision  of  Safety  Applianee  Act;  Chicago  etc. 
Ry.  Co.  ▼.  Brown,  229  U.  S.  320,  67  L.  Sd.  1S06,  33  Sup.  Ct.  840,  3 
N.  C.  C.  A.  832,  holding  in  action  for  injuries  under  Safety  Appliance 
Acts,  failure  of  coupler  to  work  sustains  charge  of  neeli^nce  against 
carrier;  Citak  v.  Erie  R.  Co.,  230  Fed.  483,  holding  Safety  Appliance 
Act  imposes  on  railroad  absolute  duty  to  equip  cars  with  automatic 
couplers,  and  doctrine  of  assumption  of  risk  is  inapplicable  in  action 
under  Federal  Employers'  Liability  Act  for  injuries  resulting  from 
defective  coupler;  United  States  v.  Trinity  etc  Ry.  Co.,  211  Fed.  452, 
128  C.  C.  A.  120,  and  Chesapeake  etc.  Ry.  Co.  v.  United  States,  226 
Fed.  686,  141  C.  C.  A.  439,  both  holding  movement  of  ear  with  defec  tive 
coupler  in  commercial  service  \fi  violation  of  Safety  Appliance  Act 
of  1893  and  not  within  amendment  of  1910,  e.  160,  §  4,  permitting  trans- 
fer to  nearest  available  point  for  repairs;  United  States  v.  Atlantic 
Coast  Line  Co.,  224  Fed.  163,  bolding  detention  in  court  of  telegraph 
operator  subpoenaed  as  witness  for  longer  time  than  was  expected,  result- 
ing in  another  operator's  working  more  than  nine  hours,  was  ease  of 
emergency  within  exception  of  section  2  of  Hours  of  Serviee  Act; 
United  States  v.  Oregon-Washington  R.  R.  ft  Nav.  Co.,  213  Fed.  690, 
and  United  States  v.  Oregon-Washington  R.  R.  ft  Nav.  Co.,  218  Fed. 
928,  both  holding  Hours  of  Service  Act  of  1907,  limiting  hours  of  tele- 
graph operators  of  interstate  carriers,  imposes  absolute  duty  on  car- 
rier, and  reasonable  care  or  want  of  knowledge  of  violation  of  act 
is  no  defense;  Smith  v.  Atlantic  Coast  Line  R.  Co.,  210  Fed.  765,  127 
C.  C.  A.  311,  holding  in  action  by  employee  under  Federal  Employei-s' 
Liability  Act  for  injuries  resulting  from  defective  coupler,  failure  of 
railroad  to  provide  cars  with  couplers  as  required  by  Safety  Appliance 
Act  of  1893,  is  negligence  per  se ;  Wheeling  Terminal  Ry.  Co.  v.  Russell, 
209  Fed.  799,  126  C.  C.  A.  619,  upholding  instruction  relating  to  equip- 
ment of  cars  with  automatic  couplers  in  action  for  injuries  from  failure 
of  cars  to  couple  automatically;  Grand  Trunk  Western  Ry.  Co.  v. 
Lindsay,  201  Fed.  841,  120  C.  C.  A.  166,  holding  in  action  for  injuries 
resulting  from  defective  coupler,  refusal  of  instruction  as  to  effect  of 
contributory  negligence  was  not  prejudicial  error,  where  jury  found 
on  evidence  justifying  such  finding  that  plaintiff  was  not  chiugeable 
with  negligence;  Gray  v.  Louisville  etc.  R.  Co.,  197  Fed.  875,  holding 
movement  of  car  engaged  in  interstate  commerce  from  yards  at  point 
of  destination  to  private  switch  track  to  be  unloaded  without  repairing 
defective  coupler  and  thence  to  repair  tracks  was  in  violation  of  Safety 
Appliance  Act  of  1893,  and  allowing  recovery  for  death  of  employee; 
St.  Louis  etc.  R.  Co.  v.  Conarty,  106  Ark.  429,  155  S.  W.  95,  holding 
defective  automatic  coupler  was  proximate  cause  of  death  of  employee 
engaged  in  interstate  commerce;  Atlantic  Coast  line  R.  Co.  v.  Whitney, 
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62  Fla.  126,  66  South.  937,  holding  employee  injured  hy  failure  of  rail- 
rwid  to  comply  with  provision  of  Federal  Safety  Appliance  Act,  re- 
quiring automatic  couplers,  may  recover  compensation  in  State  court 
in  action  under  Federal  Employers'  Liability  Act;  Indiana  Union  Trac- 
tion Co.  T.  Abrams,  180  Ind.  60,  101  N.  E.  3,  holding  Acts  1907,  c.  118, 
imposes  absolute  duty  on  interurban  electric  railway  to  equip  cars  with 
improved  power  air  brake  in  good  condition,  and  under  Burns'  Ann. 
Stats.,  §  6291,  employee  injured  by  car  used  in  violation  of  act  is 
absolved  from  contributory  negligence  and  assumption  of  risk;  Thom- 
bro  V.  Kansas  City  etc.  Ry.  Co.,  92  Kan.  687,  142  Pac.  252,  allowing 
recovery  for  death  of  brakeman  eAgaged  in  interstate  commerce  result- 
ing from  use  of  car  with  defective  coupler  in  violation  of  Safety  Appli- 
ance Act;  Nashville  etc.  Ry.  v.  Henry,  158  Ky.  92,  164  S.  W.  312,  313, 
holding  under  Safety  Appliance  Act  of  1893,  §  2,  failure  of  automatic 
coupler  to  work  is  sufficient  to  sustain  charge  of  negligence,  and  evi- 
dence was  not  only  sufficient  to  take  case  to  jury,  but  sustains  finding 
that  coupler  was  not  in  workable  condition;  St.  Louis  etc.  R.  Co.  v. 
McWhirter,  145  Ky.  436,  439,  140  S.  W.  676,  678,  upholding  Hours 
of  Service  Act  of  1907,  and  allowing  recoveiy  for  death  of  flagman 
compelled  to  work  more  than  sixteen  hours ;  La  Mere  v.  Railway  Trans- 
fer Co.,  125  Minn.  166,  Ann.  Oa«.  19160,  667,  146  N.  W.  1071,  holding 
failure  of  railroad  to  have  air-brakes  in  operation  in  interstate  move- 
ment of  trains  makes  it  liable  to  employee  proximately  injured,  re- 
gardless of  its  actual  negligence;  Burho  v.  Minneapolis  etc.  Ry.  Co., 
121  Minn.  330,  141  N.  W.  302,  holding  defective  coupler  was  not  eom- 
plianee  with  Safety  Appliance  Act,  and  proximate  cause  of  injuries 
to  brakeman  in  action  under  Federal  Employers '  Liability  Act ;  Parker 
T.  Atlantic  <^ty  R.  R.  Co.,  87  N.  J.  L.  161, 162,  93  Atl.  676,  allowing  re- 
covery for  injuries  to  brakeman  coupling  engine  tender  to  car,  where 
ooapler  refused  to  work  on  curve;  Montgomery  v.  Carolina  etc.  R.  Co., 
163  K.  C.  698,  699,  80  S.  E.  84,  holding  under  State  or  Federal  Employ- 
ers' Liability  Aet,  failure  of  railroad  to  have  self -coupling  devices  is 
negligence,  and  contributory  negligence  is  no  defense;  Variety  Iron 
etc.  Works  Co.  v.  Poak,  89  Ohio  St.  308,  106  N.  E.  27,  holding  in  action 
for  injuries  from  operating  machinery  not  protected  as  required  by 
General  Code,  §  1027,  court  must  instruct  jury  that  such  failure  is 
negligence  per  se;  Virginian  Ry.  Co.  v.  Andrews,  Admx.,  118  Va.  487, 
87  S.  E.  579,  denying  recovery  under  Federal  Boiler  Act  of  1911  for 
death  of  engineer  from  boiler  explosion,  where  boiler  was  inspected 
three  days  prior  to  accident  by  government  inspectors. 

Distinguished  in  United  States  v.  Erie  R.  Co.,  212  Fed.  859,  129 
C.  C.  A.  307,  holding  movement  of  trains  between  switch-yards,  al- 
thoi^h  yards  are  several  miles  apart  and  separated  by  natural  barriers 
and  independent  railroads,  is  switching  operation,  and  railroad,  under 
Safety  Appliance  Act  of  1893,  as  amended  in  1903,  is  not  compelled 
to  use  air-brakes;  Berdos  v.  Tremont  &  Suffolk  Mills,  209  Mass.  495, 
Am  Oa«.  1912B,  797,  96  N.  E.  878,  holding  Statute  1909,  o.  614,  §§  56, 
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61,  prohibiting  employment  of  child  under  fourteen  in  certain  employ- 
ments, does  not  change  ordinary  rules  of  n^ligence,  and  plaintiff  must 
prove  due  care. 

Duty  and  liability  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (K.  8.)  49. 

Safety  Appliance  Acts.    Note,  8  K.  0.  0.  A.  829. 

Supreme  Court  will  adhere  to  its  preylous  interpretation  of  Safety 
Appliance  Act,  which  has  been  widely  accepted  and  acted  upon  hy  courts, 
that  absolute  duty  Is  imposed  upon  carrier  and  penalty  cannot  be  escaped  by 
exercise  of  reasonable  care. 

Approved  in  dissenting  opinion  in  Standard  Oil  Co.  v.  United  States, 

221  U.  S.  101,  Ann.  Caa.  1912D,  784,  84  L.  R.  A.  (K.  8.)  884,  55  L.  Ed. 
661,  31  Sup.  Ct.  502,  majority  holding  Anti-trust  Act  of  1890  does  not 
prohibit  all  contracts  in  restraint  of  interstate  commerce,  but  only  such 
as  are  unreasonable. 

Single  decision  as  basis  for  doctrine  of  stare  decisis.    Note,  Ann. 
Gas.  1914A,  1084. 

Action  for  penalties  for  violation  of  Safety  Api^iaaoe  Act  is  civil,  not 
criminal,  and  is  not  governed  by  rules  controlling  in  prosecution  of  criminal 
offenses. 

Approved  in  United  States  v.  Regan,  232- U.  S.  46,  68  L  Ed.  498, 
34  Sup.  Ct.  213,  holding  in  action  under  Alien  Immigration  Act  of 
1907,  §  5,  to  recover  penalties,  evidence  need  not  establish  violation  of 
act  beyond  reasonable  doubt,  but  mere  preponderance  of  proof  is 
enoiijjh;  United  States  v.  St.  Louis  etc.  Ry.  Co.,  189  Fed.  962,  Hours 
of  Service  Act  of  1907  is  not  penal  statute  requiring  rule  of  strict 
construction,  and  section  2  is  not  ambiguous  because  proviso  limits 
hours  of  telegraph  operators  to  shorter  period  than  that  prescribed  for 
other  employees  in  other  parts  of  section  2. 

Congress  has  power  to  declare  an  offense,  and  to  exclude  elements  of 
knowledge  and  due  diligence  from  inquiry  as  to  its  commlsBion. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Interstate  Conmierce  Com- 
mission, 221  U.  S.  618,  55  L.  Ed.  888,  31  Sup.  Ct.  621,  upholding  act 
of  Congress  of  1907  regulating  hours  of  service  of  employees  of  railroads 
engaged  in  interstate  commerce;  United  States  v.  St.  Louis  etc.  Ry.  Co.. 
189  Fed.  960,  upholding  Hours  of  Service  Act  of  1907,  c.  2939,  §  2, 
liniitini^  hours  of  employees  of  interstate  railroads;  Atlantic 'Coast  Line 
K.  Co.  v.  Whitney,  62  Fla.  125,  56  South.  937,  holding  Federal  Employ- 
ers' Liability  Act  of  1908  is  valid  and  confers  rights  enforceable  in 
State  courts. 

220  U.  S.  580-^89,  55  I..  Ed.  590,  31  Sap.  Otw  617,  DELK  y.  ST.  LOUIS  % 
S.  F.  B.  E.  00. 

Safety  Appliance  Act  applies  to  car  with  defective  couiiler  moved  about 
in  connection  with  other  cars  in  yards  before  reaching  destination  and  whose 
Interstate  cargo  is  not  yet  ready  for  deUvery  to  consignee. 
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Approved  in  Great  Nortlieim  By.  Ca  v.  Otoe,  239  U.  S.  351,  60  L.  Ed. 
328,  36  Sap.  Ct.  126,  allowing  recovery  for  injuries  to  employee  re- 
eeived  while  switching  defective  car  engaged  in  interstate  commerce 
to  repair-track  under  Safety  Appliance  Act  of  1910,  §  4 ;  United  States 
V.  Erie  R.  R.  Co.,  237  U.  S.  408,  69  K  Ed.  1023,  36  Sup.  Ct.  621,  holding: 
trains  moving  between  yards  of  same  railroad  several  miles  apart  are 
engaged  in  interstate  commerce  within  meaning  of  air-brake  provision 
of  Safety  Appliance  Act;  Chesapeake  etc.  Ry.  Co.  v.  United  States, 
226  Fed.  686,  141  C.  C.  A.  439,  holding  movement  of  car  with  defective 
coupler  in  commercial  service  is  violation  of  Safety  Appliance  Act  of 
1893,  and  not  within  amendment  of  1910,  permitting  transfer  to  near- 
est available  point  for  repairs;  United  States  v.  Pcre  Marquette  R.  R. 
Co.,  211  Fed.  222,  holding  transportation  by  interstate  carrier  of  train 
of  cars  by  switch  engine  over  main  line  from  one  railroad  yard  to 
another  with  coupling  apparatus  out  of  repair  and  inoperative,  is  vio- 
lation of  Safety  Appliance  Act  of  1893,  as  amended  in  1903;  Gray  v. 
Louisville  etc.  R.  Co.,  197  Fed.  875,  holding  removal  of  interstate  car 
with  defective  coupler  from  private  switch-track  to  which  it  had  been 
taken  for  unloading  from  yards,  at  point  of  destination  without  mak- 
ing repairs  was  in  violation  of  Safety  Appliance  Act  of  1893,  and  allow- 
ing recovery  for  death  of  employee;  Otos  v.  Great  Northern  Ry.  Co., 
128  Minn.  285,  150  N.  W.  923,  holding  car  in  transit  from  one  State 
to  another  and  being  switched  at  intermediate  yard  with  other  inter- 
state cars,  although  for  purpose  of  taking  to  repair- track  for  repair 
of  defective  coiipler  is  engaged  in  interstate  commerce  within  Safety 
Appliance  Act  and  Employers'  Liability  Act. 

Safety  Appliance  Acts  of  1893  and  1903,  impose  absolute  duty  on  inter- 
state canler  to  eanip  can  witb  automatic  couiAers. 

Approved  in  United  States  v.  Pere  Marquette  R.  R.  Co.,  211  Fed. 
222,  and  Norfolk  etc.  Ry.  Co.  v.  United  States,  191  Fed.  310, 112  C.  C.  A. 
46,  both  following  rule;  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  39,  43, 
60  L  Ed.  871,  879,  36  Sup.  Ct.  482,  holding  Safety  Appliance  Act  of 
1893,  as  amended  in  1910,  imposes  absolute  duty  upon  interstate  carrier 
to  provide  safety  appliances,  irrespective  of  use  of  car  at  particular 
time,  and  whether  defective  condition  of  car  was  due  to  negligence  or 
not  is  immaterial;  Virginia  Ry.  Co.  v.  United  States,  223  Fed.  752, 
139  C.  C.  A.  278,  holding  Safety  Appliance  Act  is  mandatory  and  abso- 
lute and  railroad  cannot  justify  use  of  hand-brakes  by  fact  that  one 
hundred  car  train  at  slow  speed  cannot  be  kept  under  control  witli 
power-brake  only,  where  railroad  can  comply  with  law  by  making  up 
trains  of  smaller  number  of  cars ;  United  States  v.  Oregon- Washington 
R.  &  Nav.  Co.,  213  Fed.  690,  and  United  States  v.  Oregon- Washington 
R.  R.  &  Nav.  Co.,  218  Fed.  928,  both  holding  act  of  1907  limiting  hours 
of  service  of  telegraph  operators  of  interstate  carriers  imposes  abso- 
lute duty  on  carrier,  and  reasonable  care  or  want  of  knowledge  of 
violation   of  statute  ja   no   defense;    Wheeling   Terminal   Ry.    Co.   v. 
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Russell,  209  Fed.  799,  126  C.  G.  A.  519,  upholding  instractions  relating 
to  equipment  of  can  with  automatic  couplers  in  action  for  injuries 
to  brakeman  resulting  from  failure  of  oars  to  couple  automatically; 
Nichols  Y.  Chesapeake  etc.  Ry.  Co.,  196  Fed.  917,  115  C.  C.  A.  601, 
holding  action  against  railroad  for  injuries  caused  by  violation  of 
Safety  Appliance  Act  is  one  upon  liability  created  by  statute  within 
meaning  of  Kentucky  Stats.,  §  2516,  limiting  time  for  bringing  such 
actions  to  five  years,  and,  in  absence  of  Federal  statute  of  limitations, 
is  governed  by  that  section  where  action  is  in  State;  Nichols  v.  Chesa- 
peake etc.  Ry.  Co.,  195  Fed.  917,  115  C.  C.  A.  601,  holding  in  action 
tor  injuries  received  while  uncoupling  car,  although  there  was  some 
evidence  to  show  coupler  was  afterward  found  in  working  order,  in 
view  of  strict  requirements  of  Safety  Appliance  Act,  questions  of  neg- 
ligence and  contributory  negligence  were  for  jury;  St.  Louis  etc.  R.  Co. 
V.  Couarty,  106  Ark.  429,  155  S.  W.  95,  holding  defective  automatic 
coupler  was  proximate  cause  of  death  of  employee  engaged  in  inter- 
state commerce;  Thombro  v.  Kansas  City  etc.  Ry.  Co.,  92"  Kan.  687, 
142  Pac.  262,  allowing  recovery  fdr  death  of  brakeman  engaged  in  inter- 
state commerce  resulting  from  use  of  car  with  defective  coupler  in 
violation  of  Safety  Appliance  Act;  Nashville  etc.  Ry.  v.  Henry,  158 
Ky.  92,  164  S.  W.  312,  holding  under  Safety  Appliance  Act  of  1893, 
§  2,  failure  of  automatic  coupler  to  work  is  sufficient  to  sustain  charge 
of  negligence,  and  evidence  was  not  only  sufficient  to  take  case  to  jury, 
but  sustained  finding  that  coupler  was  not  in  workable  condition; 
St.  Louis  etc.  R.  Co.  v.  McWhirter,  146  Ky.  437,  439,  140  S.  W.  677, 
678,  upholding  Hours  of  Service  Act  of  1907,  and  allowing  recovery 
for  death  of  flagman  compelled  to  work  more  than  sixteen  hours; 
Burho  V.  Minneapolis  etc.  Ry.  Co.,  121  Minn.  330,  141  N.  W.  .302,  hold- 
in<r  defective  coupler,  in  violation  of  Safety  Appliance  Act,  was  proxi- 
mate cause  of  injuries  to  brakeman  in  action  under  Federal  Employers' 
Liability  Act;  Montgomery  v.  Carolina  etc.  R.  Co.,  163  N.  C.  599,  80 
S.  E.  84,  holding  in  action  for  death  of  brakeman,  whether  under  State 
or  Federal  Employers'  Liability  Act,  failure  of  railroad  to  have  self- 
coupling  devices  is  negligence,  and  contributory  negligence  is  no  defense; 
Virginian  Ry.  Co.  v.  Andrews'  Admx.,  118  Va.  487,  87  S.  E.  679,  deny- 
ing recovery  under  Federal  Boiler  Act  of  1911  for  death  of  engineer 
from  boiler  explosion,  where  boiler  was  inspected  three  days  prior  to 
nocident  by  government  inspectors;  Calhoun  v.  Great  Northern  Ry.  Co., 
162  Wis.  270,  156  N.  W.  201,  holding  Safety  Appliance  Act  of  1910 
requirin<r  railroads  to  equip  cars  with  secure  running-boards  imposes 
absolute  duty  and  precludes  railroad  from  relying  on  defense  of  inspec- 
tion in  action  for  death  of  employee  restdting  from  defective  running- 
board. 

Distinguished  in  United  States  v.  Erie  R.  Co.,  212  Fed.  855,  859, 
129  C.  C.  A.  307,  holding  movement  of  trains  between  switch-yards, 
although  yards  are  several  miles  apart  and  separated  by  natural  barncrs 
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and  independent  railroads,  ie  switching  operation,  and  railroad  is  not 
compelled  to  use  air-brakes  by  Safety  Appliance  Act  of  1893,  as 
amended  in  1903. 

Liability  to  employee  for  injnry  sustained  in  coupling  ears  not 
properly  equipped  with  couplers  as  required  by  State  or  Federal 
statute.    Note,  4  K.  0.  0.  A.  488. 

Duty  and  liability  under  Federal  and  State  railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (N.  S.)  49,  66. 

Safety  Appliance  Acts.    Note,  8  N.  0.  0.  A.  829. 

Prior  to  amendmfiot  of  Safety  AppUance  Act  in  1908,  eontadlmtory 
negligeBice  of  party  injured,  where  it  was  proximate  cause  of  injury,  was 
▼alid  defense  for  interstate  carrier. 

Approved  in  Lyddy  v.  Louisville  etc.  Ry.  Co.,  197  Fed.  528, 117  C.  C.  A. 
20,  denying  recovery  in  action  for  death  where  defects  of  cars  were 
not  proximate  cause  of  injury  and  employee  was  negligent  in  going 
between  moving  cars;  Berdos  ▼.  Tremont  A  Suffolk  Mills,  209  Mass. 
498,  Ann.  Cas.  191^B,  797,  95  N.  E.  870,  holding  in  action  for  injuries 
t<*  child  under  fourteen  years  of  age  employed  in  mill  in  violation  of 
Stats.  1909.  c.  514,  §§  56,  61,  defense  of  assumption  of  risk  based  on 
illegal  contract  of  employment  is  not  available  to  employer,  but  statute 
did  not  abolish  defense  of  contributory  negligence;  Wiles  v.  Great 
Northern  .Ry.  Co.,  125  Minn.  352,  147  N.  W.  429,  5  N.  C.  C.  A.  69, 
bolding  in  action  for  death  of  brakeman  in  rear-end  collision  of  two 
interstate  trains,  doctrine  of  comparative  negligence  is  applicable  under 
Federal  Employers'  Liability  Act,  where  injury  resulted  in  concurring 
negligence  of  employee  failing  to  warn  approaching  train,  and  of  rail- 
road in  failing  to  furnish  proper  safety  appliance;  La  Mere  v.  Railway 
Transfer  Co.,  125  Minn.  167,  Ann.  Oas.  19160,  667,  145  N.  W.  1072, 
holding  contributory  negligence  was  no  defense  in  action  for  injuries 
under  Federal  Employers'  Liability  Act,  where  failure  to  have  air- 
brakes in  operation  on  interstate  train  was  proximate  cause  of  injury. 

Where  cause  depeiuls  upon  weight  or  effect  of  testimony,  it  is  for  con- 
itdvation  and  detannination  of  jury  under  proper  instructions  as  to  prin- 
ciples of  law  involved,  and  in  case  where  evidence  is  by  ne  means  all  one 
way  and  tliere  is  fair  ground  for  difference  of  opinion,  court  cannot  direct 
verdict. 

Approved  in  William  Sebald  Brewing  Co.  v.  Tompkins,  221  Fed.  898, 
137  C.  C.  A.  465,  holding  questions  of  negligence  and  contributory  negli- 
gence were  properly  submitted  to  jury  in  action  for  injuries  to  employee 
of  brewing  company  falling  through  skylight  while  cleaning  steam  con- 
densers on  roof  of  building. 

Question  of  contxibatory  nsgligfuice  is  for  Jury  uider  proper  instmc- 
tions. 
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Approved  in  Chicago  etc.  Ry.  Co.  v.  Nelson,  226  Fed.  711, 141  C.  C.  A. 
464,  refusal  of  directed  verdict  for  railroad  was  proper,  in  action  for 
death  ef  employee  of  city  constmeting  sewer  nnder  track,  where  train 
was  backed  without  warning  over  track  upon  which  laborers  were  work- 
ing  nnder  agreement  between  city  and  railroad ;  Parsons  v.  Trowbridge, 
226  Fed  18,  140  C.  C.  A.  310,  refusal  of  directed  verdict  in  action  for 
breach  of  marriage  promise  by  defendant's  intestate  is  not  error  wher*) 
it  cannot  be  said  that  all  reasonable  men  must  have  drawn  same  con- 
clusions in  favor  of  plaintiff  from  evidence;  Grand  Trunk  Western  Ry. 
Co.  V.  Lindsay,  201  Fed.  841,  120  C.  C.  A.  166,  holding  in  action  for 
injuries  from  defective  coupler,  refusal  of  instructions  as  to  effect  of 
contributory  negligence  was  not  prejudicial  error,  where  finding  of  jury, 
justified  by  evidence,  is  that  plaintiff  was  not  n^ligent;  Gunn  v.  City 
of  Jacksonville,  67  Fla.  44,  64  South.  436,  reversing  directed  verdict 
in  action  for  injuries  to  employee  in  electric  light  .plant,  w4iere  injury 
resulted  from  failure  to  insulate  ends  of  electric  wires;  Jacksonville 
Term.  Co.  v.  Smith,  67  Fla.  13,  54  South.  355,  holding  in  action  for 
injuries  resulting  from  defective  coupling  appliance^  case  was  for  jury. 

220  U.  8.  690>69Q,  55  L.  Bd.  696,  81  Sup.  Ot.  561,  aOHTiEMMIgl  ▼.  BUFFALO 
B.  ft  P.  Bw  Bw  CO. 

Shovel-car  in  course  of  trangportation  betweem  points  of  diffefmit  States 
is  being  used  in  interstate  eonmiarce,  and  is  within  eontMnplation  of  Safety 
Ai^ance  Act,  section  2. 

Approved  in  United  States  v.  Erie  R.  R.  Co.,  237  U.  S.  408,  59  L.  Ed. 
1023,  35  Sup.  Ct.  621,  holding  trains  moving  between  yards  of  same 
railroad  several  miles  apart  are  engaged  in  interstate  commerce  within 

meaning  of  airbrake  provision  of  Safety  Appliance  Act. 

« 

Safety  Appliance  Act  of  1893,  as  amended  in  1903,  to<*  away  defense 
of  assumption  of  risk,  but  did  not  deal  witli  defense  of  contxlbatory  negli- 
gence. 

Approved  in  Minneax>olis  etc.  Ry.  Co.  v.  Popplar,  237  U.  S.  372, 59  L.  Ed. 
1001,  35  Snp.  Ct.  609,  following  rule ;  San  Antonio  etc.  Ry.  Co.  v.  Wagner, 
241  U.  S.  481,  60  L.  Ed.  1116,  36  Sup.  Ct.  626,  holding  under  Federal 
Employers'  Liability  Act  of  1908,  violation  of  Safety  Appliance  Act 
is  negligence  per  se,  and  allowing  recovery  by  brakenian  on  road  en> 
gaged  in  interstate  and  intrastate  commerce  for  injuries  resulting  from 
defective  coupler;  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  39,  60  K  Ed. 
877,  36  Sup.  Ct.  482,  holding  Safety  Appliance  Act  of  1893,  as  amended 
in  1910,  imposes  absolute  duty  upon  interstate  carrier  to  provide  safety 
Appliances,  irrespective  of  use  of  car  at  particular  time,  and  whether 
defective  condition  of  car  was  due  to  negligence  or  not  is  immaterial ;  Delk 
V.  St.  Louis  etc.  R.  R.  Co.,  220  U.  S.  587,  55  L.  Ed.  595,  31  Sup.  Ct.  617, 
lioldinc:  prior  to  amendment  of  1908  to  Safety  Appliance  Act,  carrier 
l;ad  defense  of  contributory  negligence,  but  upholding  court's  refusid 
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to  instruct,  as  matter  of  law,  that  evidence  established  oontribntoi^' 
negligence,  and  instructions  given;  Clark  v.  Erie  R.  Co.,  230  Fed.  483, 
holding  doctrine  of  assumption  of  risk  has  no  application  in  action 
under  Federal  Employers'  Liability  Act  of  1908  for  injuries  result- 
ing  from  defective  coupler,  where  employer  failed  in  absolute  duty 
imposed  by  Safety  Appliance  Act  to  equip  cars  with  automatic  couplers 
in  workable  order;  Southern  Ry.  Co.  v.  Snyder,  205  Fed.  871,  124 
C.  C.  A.  60,  holding  under  section  8  of  Safety  Appliance  Act  of  1803, 
foreman  of  switching  crew  injured  while  attempting  to  remove  to  re- 
pair track  ear  with  defective  coupler,  left  on  transfer  track  with  other 
cars  in  commercial  use,  did  not  assume  risk;  St.  Louis  etc.  R.  Co.  v. 
McWhirter,  145  Ky.  440,  140  S.  W.  678,  upholding  Hours  of  Service 
Act  of  1907,  and  allowing  recovery  for  death  of  flagman  compelled  to 
work  mmne  than  sixteen  hours;  Wiles  v.  Great  Northern  Ry.  Co.,  125 
Minn.  352,  147  N.  W.  429,  5  N.  C.  C.  A.  69,  holding  in  action  for  death 
of  brakeman  is  rear-end  collision  of  two  interstate  trains,  resulting; 
from  concurring  n^ligence  of  brakeman  in  failing  to  warn  approach- 
ing train  and  of  raibnoad  in  failing  to  furnish  proper  drawbar,  doctrine 
of  comparative  negligence  is  applicable  imder  Federal  Employers'  Lia- 
bility Act;  La  Mere  v.  Railway  Transfer  Co.,  125  Minn.  167,  Ann.  Oas. 
1915C,  667,  145  N.  W.  1072,  holding  in  action  under  Federal  Employers' 
Liability  Act,  contributory  negligence  wf»  no  defense,  where  failure 
to  have  air-brakes  in  operation  on  interstate  train  was  proximate  canse 
of  injury  to  employee;  Montgomery  v.  Carolina  etc.  R.  Co.,  163  N.  C. 
600,  80  S.  E.  85,  holding  in  action  for  death  of  brakeman  under  State 
or  Federal  Employers'  Liability  Act,  failure  of  railroad  to  have  self- 
coupling  devices  is  negligence,  and  contributory  negligence  is  no  defense; 
dissenting  opinion  in  Horton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  C. 
454,  78  S.  E.  506,  majority  upholding  instructions  in  assumption  of  risk 
in  aetion  under  Federal  Employers'  liability  Act  for  injuries  to  en- 
gineer from  explosion  of  unguarded  water-glass. 

Duty  and  liability  under  Federal  and  State  railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (K.  8.)  57. 

Contributory  negligence  as  defense  under  Federal  Safety  Appliance 
Act.    Note,  Ann.  Oas.  1914D,  386. 

Liability  to  employee  for  injury  sustained  in  coupling  cars  not 
properly  equipped  with  couplers  as  required  by  State  or  Fed- 
eral statute.    Note,  4  N.  .0.  0.  A.  498. 

Aasomption  of  risk  shades  into  negUi^ence^  bat  there  is  practical  and 
dear  dtstlnclion  between  thorn;  in  abaonea  of  sUtate  taking  away  defense, 
enq^loyee  assumes  ordinary  dangen  of  occt^Mtion  he  is  about  to  enter,  and 
also  those  risks  and  dangers  which  are  known,  or  so  plainly  obsttrvable  that 
enqdoyee  is  presumed  to  know  them;  but  contributory  negUgenee  is  emla- 
aion  of  employee  to  use  those  precautions  for  his  own  safety  which  ordlnaiy 
prudence  requires. 
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Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  379,  59  L.  Ed. 
279,  35  Sup.  Ct.  130,  holding  in  action  for  death  of  employee  under 
Federal  Employers'  Liability  Act,  assumption  of  risk  cannot  be  de- 
duced from  facts  of  case;  Seaboard  Air  line  Ry.  Co.  v.  Horton, 
233  U.  S.  504,  Ann.  Oaa.  1915B,  475,  L.  B.  A.  19150,  1,  58  L  Ed.  1070, 
34  Sup.  Ct.  635,  8  N.  C.  C.  A.  862,  denying  recovery  under  Federal 
Employers'  liability  Act  of  1908  for  injuries  to  engineer  engaged  in 
Interstate  commerce,  where  injuries  resulted  from  defective  water-o^auge 
not  covered  by  Safety  Appliance  Acts;  Texas  etc.  Ry.  Co.  v.  Harv^, 
228  U.  S.  322,  57  L  Ed.  855,  33  Sup.  Ct.  518,  holding  under  Texas  stat- 
ute of  1905,  qualifying  common-law  rule  of  assumed  risk  so  that  em- 
ployee is  relieved  from  giving  notice  of  defects  where  person  o€  ordi- 
nary care  would  have  continued  in  service  with  knowledge  of  defect, 
instruction  was  as  favorable  as  railroad  was  entitled  to  in  action  for 
injuries  to  roundhouse  employee;  Benson  Lumber  Go.  v.  BfcCann,  223 
Fed.  7,  138  C.  C.  A.  415,  holding  questions  of  assumption  of  risk  and 
of  cdhtnbutory  negligence  were  for  jury  in  action  for  injuries  to  em- 
ployee in  sawmill;  McMyler  Mfg.  Co.  v.  Mehnke,  209  Fed.  7,  8,  126 
C.  C.  A.  147,  4  N.  C.  C.  A.  694,  holding  under  Page  A  Adams,  Gen.  Code 
Ohio,  §  6245,  in  action  for  injuries  to  machinist  resulting  from  negli- 
^nce  of  other  employees  working  under  immediate  orders  of  employer, 
act  of  remaining  at  work  was  not  contributory  negligence,  but  at  most 
assumed  risk,  and  employer  was  not  entitled  to  instruction  that  con- 
tributory negligence  might  be  bar;  Dolese  Bros.  Co.  v.  Kahl,  203  Fed. 
630, 122  C.  C.  A.  23,  holding  employee  injured  by  explosion  while  cutting 
and  capping  fuses  for  blasting  Operations  in  quarry  was  not  neofli^ent 
as  matter  of  law;  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  201  Fed. 
841,  120  C.  C.  A.  166,  holding  in  action  for  injuries  resulting  from 
defective  coupler,  refusal  of  instruction  as  to  effect  of  contributory 
negligence  was  not  prejudicial  error,  where  juiy  found  no  evidence  jna- 
tifying  finding  that  plaintiff  was  not  chaigeable  with  negligence;  Lyddy 
v.  Louisville  etc.  R.  Co.,  197  Fed.  528, 117  C.  C.  A.  20,  denying  recovesy 
in  action  for  death  where  defects  of  cars  were  not  proximate  sanse 
of  injury  and  employee  was  negligent  in  going  between  moving  cars; 
Wright  V.  Yazoo  etc.  R.  Co.,  197  Fed.  96,  holding  in  action  under  Fed- 
eral Employers'  Liability  Act  of  1908,  locomotive  engineer  does  not 
assume  risk  of  being  injured  by  employer's  negligence  in  leaving  cars 
on  siding  within  striking  distance  of  engineer's  train;  Republic  Elevator 
Co.  v.  Lund,  196  Fed.  749,  45  K  B.  A.  (N.  S.)  707,  116  C.  C.  A.  373, 
holding  elevator  company  liable  in  action  for  injuries  to  employee  re- 
sulting from  defective  brake  of  car  received  from  railroad;  Chicago 
etc.  R.  Co.  V.  Ponn,  191  Fed.  688,  112  C.  C.  A.  228,  holding,  in  action 
fbr  death,  boy,  seventeen,  assisting  in  operating  turntable,  who  had  been 
employed  but  ten  days,  was  not  chargeable  with  assumption  of  risk 
as  matter  of  law;  Wheeler  v.  Chicago  etc.  R.  Co.,  267  III.  319,  108  N.  E. 
336,  holding  in  action  for  injuries  resulting:  from  defective  mat'hinery, 


287        SCHLEMMER  v.  BUFFALO  ETC.  R.  B.  CO.    220  U.  S.  690-599 

master  may  rely  upon  defense  of  afisninption  of  risk  or  of  contributory 
negligence,  where  servant  continues  to  work  knowing  of  defect ;  Spinden 
V.  Atchiscm  etc.  Ry.  Co.,  95  Kan.  477,  148  Pac.  748,  holding  in  action 
under  Federal  Employeirs'  Liability  Act,  instruction  that  defense  of 
assumption  of  risk  can  only  be  established  by  showing  danger  of  task 
was  so  glaring  that   person   of   ordinary   prudence    would   not   have 
attempted  it,  was  erroneous;  Barker  v.  Kansas  City  etc.  Ry.  Co.,  88 
Kan.  781,  43  L.  B.  A.  (K.  S.)  1121,  129,  Pac.  1156,  holding  assumption 
of  risk  is  good  defense  in  action  under  Federal  Employers '  Liability  Act, 
except  in  cases  in  which  violation  of  Safety  Appliance  Act  contributed  to 
injury  or  death ;  Berdos  v.  Tremont  &  Suffolk  Mills,  209  Mass.  498,  Ann. 
Oas.  1912B,  797,  95  N.  E.  879,  holding  in  action  for  injuries  to  child  under 
fourteen  years  of  age  employed  in  mill  in  violation  of  Stats.  1909,  c.  514, 
§§56|  61,  defense  of  assumption  of  risk  based  on  illegal  contract  is  not 
open  to  employer,  but  defense  of  contributory  negligence  is  not  abolished 
by  statute;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  207,  177  S.  W. 
1129,  holding  in  action  far  injuries  to  roundhouse  employee  under  Fed- 
eral Employers'  Liability  Act  leaving  assumption  of  risk  in  force  ex- 
cept in  case  of  violation  of  Safety  Appliance  Act,  servant  injured  by 
stepping  off  ladder  on  hose  left  on  ground  assumed  risk  where  he  knew 
of  its  location  and  danger  arising  therefrom;  Maloney  v.  Cunard  Steam- 
ship Co.,  217  N.  Y.  283,  111  N.  E.  837,  holding  under  Laws  1902,  c.  600, 
§3,  employee  engaged  in  unloading  ship,  and  injured  in  using  "Jacob's 
ladder,"  not  lashed  at  bottom,  did  not  assume  risk ;  Fandek  v.  Bamett 
k  Record  Co.,  161  Wis.  64,  65,  150  N.  W.  540,  holding  Stats.  1911. 
§2394-1,  abolishing  defense  of  assumption  of  risk  relates   to  risks 
within  field  of  ordinatry  care,  and  when  assumption  of  risk  amounts  to 
negligence,  defense  of  contributoiy  negligence  is  available. 

Distinction  between  assumption  of  risk  and  contributory  negligence. 
Note,  8  N.  0.  0.  A.  545,  671. 

Assumption  of  risk  on  failure  of  employer  to  perform  statutory 
duty.    Note,  Ann.  Oas.  19130,  212. 

State  court  in  dismissing  comj^aint  in  action  for  death  of  employee  on 
gnand  of  contributory  negligence  denied  plaintiff  no  Federal  right. 

Approved  in  Strait  v.  Yazoo  etc.  R.  Co.,  209  Fed.  162,  49  L.  R.  A. 
(N.  8.)  1068,  126  C.  C.  A.  105,  holding  failure  of  i-ailroad  to  observe  re- 
quirements of  Code  Miss.  1906,  §  4053,  relating  to  construction  and 
maintenance  of  railroad  crossings  over  highway,  is  negligence  per  se, 
and  railroad  is  liable  for  death  of  traveler  using  crossing;  Charleston 
etc.  Ry.  Co.  v.  Sylvester,  17  Ga.  App.  90,  86  S.  E.  277,  holding  employee 
injured  while  crossing  defective  roadbed  assumed  risk,  where  danger 
was  obvious. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  ▼.  Bradbury,  223  U.  S. 
711,  56  L.  Ed.  625,  32  Sup.  Ct.  520,  dismissing  for  want  of  jurisdiction. 
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220  U.  ft.  601,  66  Ik  Ed.  60S,  81  ftop.  Ot  716,  MI880UBI  BIC.  BT.  OO.  T. 
RI0HABD80N. 

Cited  in  Kreps  v.  Bi-ady,  37  Okl.  757,  47  L.  R.  A.  (N.  8.)  106, 133  Pao. 

218. 

220  U.  &  608,  66  L.  Ed.  604,  81  Sup.  Ct  716,  HOME  FOB  DB8TITUTB 
CHILDBSN  ▼.  PETEB  BENT  BBIOHAM  HOSPITAIfc 

Cited  in  Hubbard  ▼.  Worcester  Art  Mueeum,  220  U.  S.  606,  55  L.  Ed. 
606,  31  Sup.  Ct.  718. 

220  U.  8.  607,  55  L.  Ed.  607,  31  B09.  Ot.  722,  UNITED  BT&  OO.  T.  8T. 
I/>UI8. 

Cited  in  St.  Louis  v.  United  Rys.  Co.,  263  Mo.  420,  174  S.  W.  83. 

290  U.  8.  608,  55  L.  Ed.  607,  81  ftvp.  Ot.  725,  PHUiADELPHIA  ETO.  B.  B. 
00.  ▼.  TUOKBB. 

Cited  in  Brownell  Improvement  Co.  v.  Sweeney,  223  Fed.  513,  139 
C.  C.  A.  68,  Central  Vermont  Ry.  Co.  v.  B^hune,  206  Fed.  875,  124 
C.  C.  A.  528,  and  Grow  v.  Oregon  Short  Line  R.  Co.,  44  Utah,  180,  Ann. 
Gas.  1915B,  481,  138  Pac.  405. 

220  U.  &  614,  56  L.  Ed.  610,  81  Sop.  Ot  718,  WILSON  ▼.  UNITED  BTATE& 

Cited  in  State  v.  Unsworth,  85  N.  J.  L.  242,  88  Atl.  1100. 

220  U.  8.  622,  56  I^  Ed.  613,  81  Sap.  Ot.  724,  BUEHBCSTED  Y.  FABBEN- 
FABBIKEN  OF  ELBEBFEU>  OO. 

Cited  in  Smith  v.  Farbenfabriken  of  Elberfeld  Co.,  203  Fed.  478,  121 
C.  C.  A.  598. 
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821  V.  a  1-106,  Ann.  Oas.  1912D,  734,  34  L.  Bw  A.  (K.  a)  834,  56  Ik  Ed.  619, 
31  Sup.  OL  602,  STANDABD  OIL  CO.  v.  UNITED  STATES. 

Although  debates  may  not  be  lued  ae  means  for  Interpreting  statute, 
they  may  be  resorted  to  as  means  of  ascertaining  environment  at  time  of  en- 
actment of  partienlar  law. 

Approved  in  Rockefeller  v.  O'Brien,  224  Fed.  553,  holding  under 
Ohio  statutes  as  construed  by  Ohio  Supreme  Court,  tangible  personal 
property  within  State  is  taxable,  although  belonging  to  nonresident; 
United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  477,  holding  Judicial 
Code,  §  268,  does  not  exempt  publishers  and  editors  from  attachment 
for  contempt  for  publications  affecting  pending  case;  Central  Building, 
Loan  etc.  Co.  v.  Bowland,  216  Fed.  532,  holding  building  association 
with  power  to  borrow  and  loan  money  to  nonmembers  is  subject  fo  tax 
imposed  by  Corporation  Tax  Act  of  1909,  c.  6,  §  38;  United  States  v. 
International  Harvester  Co.,  214  Fed.  995,  holding  consolidation  of 
harvester  companies  is  violation  of  Sherman  Act;  The  African  Prince, 
212  Fed.  554,  holding  steamship  clearing  from  Yokohama  with  proper 
health  and  clearance  papers  for  Boston  and  New  York,  putting  into 
Kobe  and  thereafter  touching  other  Asiatic  ports  from  which  she 
received  proper  clearance  papers,  did  not  clear  at  Kobe  within  meaning 
of  Act  of  1893,  c.  114,  §  2;  United  States  v.  Winslow,  195  Fed.  584, 
holding  combination  of  corporations  selling  and  leasing  noncompeting 
shoe  machinery  did  not  tend  to  suppress  competition  and  to  create 
monopoly  in  violation  of  Sherman  Act;  Symonds  v.  St.  Louis  etc.  Ry. 
Co.,  192  Fed.  355,  holding  provision  of  Employers'  Liability  Act, 
§  6,  as  amended  in  1910,  giving  concurrent  jurisdiction  to  State  courts, 
withdraws  cases  thereunder  from  operation  of  removal  act,  regardless 
of  amount  in  controversy  or  citizenship;  United  States  v.  £.  I.  Du  Pont 
De  Nemours  &  Co.,  188  Fed.  150,  holding  combination  of  seven  of 
largest  manufacturers  of  powder  and  explosives  is  violation  of  Sher- 
man  Act;  Foumier  v.  Commissioners  of  Aroostook  County,  109  Me. 
XX— 19  (289) 
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SI,  82  AtL  546,  Mmstniiiig  Pub.  Aets  I9II9  e.  52,  relating  to  change  of 
boondsries  of  regMry  district  and  for  removal  of  registry  office; 
Washed  Sand  etc.  Co.  ▼.  Great  Northern  Ry.  Co.,  130  Minn.  275,  1S3 
N,  W.  610,  holding  Laws  1913,  c.  90,  requiring  railroad  tariffs  to  l>e 
bajsetfl  on  distance  does  not  apply  to  switching  movements  within  ship- 
ping pointy  Wooilcott  V.  Shubert,  217  N.  T.  221,  Ann.  Cas.  1916B,  726/ 
111  N.  £.  831,  holding  statute  of  1913,  prohibiting  exclusion  of  persons 
from  theaters  and  other  specified  places  upon  grounds  of  race,  creed 
or  color,  does  not  prevent  theater  from  excluding  newspaper  reporter 
for  criticism  of  its  productions. 

Antl-tmat  Act  of  1890,  not  specifying  Init  conten^latlng  and  requiring 
standard,  intended  tbat  connnon-Iaw  standard  of  reason  should  be  applied  in 
determining  wbether  particular  acta  hronght  about  wrongs  prohibited. 

Approved  in  D.  R.  Wilder  Mfg.  Co.  v.  Com  Products  Refining  Co., 
236  U.  S.  174,  Ann.  Oas.  1916A,  118,  59  L.  Sd.  525,  35  Sup.  Ct.  398 
(affirming  U  Ga.  App.  593,  599,  75  S.  E.  920,  923),  holding  fact  that 
company  is  illegal  combination  under  Sherman  Act  is  no  defense  to 
action  by  it  for  price  of  goods  under  contract  not  inherently  illegal; 
Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United  States,  234 
U.  8.  609,  610,  L.  R.  A.  1915A,  788,  58  L.  Ed.  1498,  34  Sup.  Ct.  951, 
holding  circulation  of  official  report  among  members  of  retail  lumber 
dealers'  association  calling  attention  to  fact  that  listed  wholesalers  sell 
directly  to  consumers,  tending  to  prevent  members  from  dealing  with 
such  wholesalers,  is  unreasonable  restraint  of  trade  under  Sherman 
Act ;  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  84,  57  L.  Ed. 
182,  33  Sup.  Ct.  53,  holding  purchase  by  Union  Pacific  railroad  of  forty- 
Hix  ]9er  cent  of  stock  of  Southern  Pacific  with  resulting  control  of 
latter 'r  system  is  illegal  combination  under  Sherman  Act;  United  States 
V.  Reading  Co.,  226  U.  S.  370,  57  L.  Ed.  259,  33  Sup.  Ct.  90,  holding 
gcn(>ral  combination  of  railroads  and  coal  companies  through  iron  com- 
pany, to  prevent  construction  of  independent  competing  railway  into 
<'oal  region,  and  series  of  sixty-five  per  cent  contracts  to  control  sale 
of  independent  output  at  tide  water,  are  both  violations  of  Sherman 
Act;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  155,  178,  179, 
180,  181,  55  L.  Ed.  684,  693,  694,  31  Sup.  Ct.  632,  construing  Sherman 
Auti-trurtt  Act  of  1890  in  light  of  rule  of  reason  and  holding  combination 
is  in  roHtraint  of  interstate  trade  in  tobacco;  Marienclli  V.  United 
Hooking  OfficcH,  227  Fed.  171,  holding  combination  between  vaudeville 
tlicatcrM  and  booking  agents  refusing  to  allow  performers  to  act  if  they 
act  in  other  theaters,  or  refusing  to  allow  theaters  to  have  their  per- 
formers if  they  employ  other  performers,  is  void  under  Sherman  Act; 
United  States  v.  Eastman  Kodak  Co.,  226  Fed.  65,  holding  corporation 
acfiiiiritig  competing  concerns,  obtaining  entire  control  over  imported 
raw  paper  used  for  printing  pictures,  and  making  contracts  with  dealers 
to  Hcll  its  goodH  exclusively,  through  which  it  secures  contr<^  of  seventy- 
five  or  eighty  per  oent  of  interstate  tradOj  is  violation  of  Sherman  Act; 
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Union  Pac.  R.  Co.  ▼.  Frank,  226  Fed.  910,  141  C.  C.  A.  510,  holding 
individual  cannot  maintain  action  to  enforce  provisions  of  Sherman 
Anti-trast  Act  without  showing  special  damage  to  himself  not  suffered 
by  general  public;  United  States  v.  United  States  Steel  Corporation, 
223  Fed.  64,  holding  combination  of  steel-making  concerns  is  not  com- 
bination unduly  restraining  trade  in  violation  of  Sherman  Act;  United 
States  V.  Prince  Line,  220  Fed.  232,  holding  construction  that  Sherman 
Anti-trust  Act  prohibits  only  unreasonable  restraints  of  trade,  is  the 
same  when  applied  to  caiTiers  as  to  others;  United  States  v.  Hamburgh - 
American  S.  S.  Line,  216  Fed.  972,  974,  holding  employment  of  **  fight- 
ing ship"  by  steamship  companies  ^o  meet  lower  rates  of  competitoi*s 
is  violation  of  Sherman  Act;  United  States  v.  International  Hai'vester 
Co.,  214  Fed.  994,  995,  996,  997,  1003,  holding  consolidati<Hi  of  har- 
vester companies  is  restraint  of  trade  in  violation  of  Sherman  Act; 
United  States  v.  Whiting,  212  Fed.  473,  474,  holding  question  is  for  jury 
whether  combination  of  members  of  three  classes  of  persons  fixing  price 
of  milk  for  resale  in  intci*state  commerce  and  controlling  eighty-six 
per  cent  of  milk  sold  in  designated  localities  for  interstate  trade,  was 
in  violation  of  Sherman  Act;  Eastman  v.  Armstrong-Byrd  Music  Co., 
212  Fed.  666,  62  L.  R.  A.  (N.  S.)  108.  129  C.  C.  A.  198,  holding  advertis- 
ing scheme  offering  to  give  away  one  piano  and  sell  others  at  reduced 
price  to  i>erson8  sending  neatest  correct  solution  of  puzsde  was  not 
lotteiy  within  Penal  Code,  §  213,  prohibiting  use  of  mails  in  further- 
ance of  lotteries,  gift  enterprises,  or  similar  schemes;  United  States 
Telephone  Co.  v.  Central  Union  Tel.  Co.,  202  Fed.  70,  122  C.  C.  A.  86, 
holding  contract  between  local  and  long-distance  telephone  companies 
binding    local    company   not    to    allow   connections    with    other   long- 
distance   companies    for    term    of    ninety-nine    years    is    void    under 
Sherman   Act   and   Ohio   statutes   of   1908;   Hitchman    Coal    etc.    Co. 
V.  Mitchell,  202  Fed.  530,  556,  agreement  of  labor  organization  with 
operators   of   mines    in   other    States    who   are    competitors    of   mine 
owner    in    West     Virginia    employing    nommion     labor,     by     which 
they  undertook  to  unionize  West  Virginia  mine,  is  violation  of  Sher- 
man Act;   United   States   v.  Patterson,  201   Fed,  706,  708,   711,  712, 
holding  Sherman  Anti-trust  Act  is  valid  criminal  statute,  sufficiently 
clear   to  inform  accused   of   nature   of   accusation;   United   States   v. 
Winslow,  195  Fed.  587,  588,  holding  combination  of  corporations  sell- 
ing and  leasing  noncompetiug  shoe  machinery  is  not  violation  of  Sher- 
man Act;  Younts  v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  207,  deny- 
ing recovery  of  penalty  for  discrimination  under  Kirby's  Digest  of 
Arkansas  of  1904,  §  7948,  for  refusal  of  telephone  company  to  extend 
to  resident  outside  corporate  limits  same  services  extended  to  another 
resident,  where  company  was  under  no  obligation  to  extend  lines  out- 
aide  corporate  limits ;  Union  Castle  Mail  S.  S.  Co.  v.  Thomsen,  190  Fed. 
536,  537,  111  C.  C.  A.  368,  reversing  judgment  in  action  for  recovery 
of  treble  damages  for  violation  of  Federal  Anti-trust  Act  for  erroneous 
instructions  i  United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  546,  hold- 
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tog  eouri  is  withoat  jurisdiction  to  determine  questions  involred  in 
indietmoit  charging  combination  of  transportation  companies  to  mon- 
opolise interstate  and  foreign  commerce  by  establishing  through  routes 
and  excluding  shippers  and  carriers  from  through  rates,  until  questions 
are  passed  upon  by  interstate  commerce  commission;  United  States 
V.  North  Pacific  Wharves  etc.  Co.,  4  Alaska,  586,  holding  indictment 
chaiging  conspiracy  to  restrain  and  monopolize  interstate  coal  business 
at  Skagway  is  demurrable  for  failure  to  allege  facts  constituting  con- 
spiracy; Denver  Jobbers' Assn.  v.  People  ex  rel.  Dickson,  21  Colo.  App. 
350,  122  Pac.  412,  holding  combination  between  wholesale  and  retail, 
dealers  to  control  price  of  food  products  and  to  prevent  retailers  not 
belonging  to  association  from  purchasing  such  products  is  punishable 
under  Mills'  Ann.  Stats.;  Wise  v.  Palmer,  165  Iowa,  741,  147  N.  W. 
171,  upholding  statute  providing  that  extension  of  corporate  limits  of 
city  extends  limits  of  independent  school  district  within  city,  but  that 
reduction  of  corporate  limits  does  not  affect  school  district;  United  Shoe 
Mach.  Co.  V.  La  Chapelle,  212  Mass.  479,  Ann.  Oas.  191SD,  715,  99  N.  E. 
290,  holding  combination  to  control  shoe  machinery  is  monopoly  in 
violation  of  Federal  Anti-trust  Act;  State  v.  International  Harvester 
Co.,  237  Mo.  392,  393,  395,  141  S.  W.  676,  677,  holding  combination  of 
six  large  harvester  companies,  controlling  ninety  per  cent  of  business 
in  country,  for  purpose  of  eliminating  competition  is  violation  of  State 
anti-trust  statutes;  First  Nat.  Bank  v.  Missouri  Glass  Co.,  169  Mo. 
App.  401,  402,  152  S.  W.  386,  holding  combination  of  glassware  manu-, 
facturers  controlling  sixty  per  cent  of  that  business  in  United  States 
is  not  violation  of  Sherman  Anti-trust  Act;  State  v.  Craft,  168  N.  C. 
210,  214,  83  S.  E.  773,  775,  holding  agreement  among  dealers  to  raise 
price  of  milk  is  indictable  offense  at  common  law,  and  fact  that  court 
erroneously  instructs  jury  that  it  is  not  statutory  offense  is  not  re- 
versible error,  though  it  is  such  under  Laws  1913,  c.  41,  §§  1,  2  and  3; 
dissenting  opinion  in  United  States  v.  American  Tobacco  Co.,  221  U.  S. 
191,  192,  55  L.  Ed.  698,  31  Sup.  Ct.  632,  majority  holding  combination 
to  restrain  interstate  trade  in  tobacco  under  facts  herein  is  in  violation 
of  Sherman  Act;  dissenting  opinion  in  Union  Castle  Mail  S.  S.  Co.  v. 
Thomscn,  190  Fed.  537,  111  C.  C.  A.  368,  majority  reversing  judgment 
in  action  for  recovery  of  treble  damages  for  violation  of  Federal  Anti- 
trust Act  for  erroneous  instructions;  dissenting  opinion  in  Kenney  v. 
Seaboard  Air  Line  R.  Co.,  167  N.  C.  18,  Ann.  Oas.  19161!,  450,  82  S.  E. 
970,  majority  holding  in  action  under  Federal  Employers'  Liability  Act 
of  1908,  by  administrator  of  illegitimate  child,  *'next  of  kin"  is  to  be 
determined  by  State  statute,  not  common  law,  and  allowing  recovery  for 
benefit  of  legitimate  children  of  his  deceased  mother. 

Distinguished  in  Leonard  v.  American  Life  etc.  Co.,  139  Gra.  280,  77 
S.  E.  44,  refusing  to  enjoin  insurance  company  from  accepting  appli- 
cations for  special  insurance  contracts  under  its  contract  with  agent, 
where  act  of  1912  renders  such  special  contracts  void;  State  v.  Cream- 
ery Package  Mfg.  Co.,  115  Minn.  212,  Ann.  Oas.  1912D,  820,  L  B.  A. 
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1916^»  892, 132  N.  W.  270,  holding  acts  of  defendant  constitute  combina- 
tion ixi  restraint  of  trade,  and  under  B.  L.  1905,  5168,  5169,  foreign  cor- 
'^x'ation  entering  combination  in  restraint  of  trade,  forfeits  charter  to  do 
intrastate  business;  State  v.  People's  Ice  etc.  Co.,  246  Mo.  222,  151 
S.    ^^W^.    118,  holding  State  anti-trust  statute  prohibits  every  direct  re- 

^^Ta^nt  of  trade,  and  combination  of  ice  companies  is  void  as  in  restraint 

^i  trade. 

Unlawful  combinations  in  restraint  of  trade  at  common  law.    Note, 
Ann.  Caa.  1914A^  481. 

Sberman  Anti-tmBt  Act  of  1890,  was  not  Intended  tb  iRTOlilbit  all  con- 
^acte  in  restraint  of  trade,  but  only  those  which  unduly  dindnlBh  competi- 
tion   aaxd  enhance  prices;  and  its  omission  of  direct  prohibition  against 
^oucypoly  indicates  recognition  that  freedom  to  contract  is  essence  of  ftee- 
^^*'n  IVom  undue  restraint  on  right  to  contract. 

-A.j>j>x»oved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 

a    *^®'    234  U.  S.  609,  610,  L.  R.  A.  1915A,  788,  68  L,  Ed.  1498,  34  Sup. 

*    ^^SX,   holding   circulation   of   "Official   Lists"   among   members   of 

t  vail^j-^>  association  calling  attention  to  wholesalers  who  sell  directly 

consumers  for  purpose  of  blacklisting  such  wholesalers,  is  unreason- 

„  ^     ^^straint  of  trade  in  violation  of  Sherman  Act;  Nash  v.  United 

•^tat^s,    229  U.  S.  376,  57  L.  Ed.  1235,  33  Sup.  Ct.  780,  holding  crinrinal 

p   .    ^^:^   Sherman  Anti-trust  Act  is  enforceable;  United  States  v.  Union 

holl^^     R.  R.  Co.,  226  U.  S.  81,  86,  67  L.  Ed.  131.  133,  33  Sup.  Ct.  53, 

.    ^^^^  purchase  by  Union  Pacific  railroad  for  forty-six  per  cent  of 

.1,  ^^      ^>f  Southern  Pacific  with  resulting  control  of  latter 's  system  is 

^g  -^^     combination  under  Sherman  Act;  United  States  v.  Reading  Co., 

f^C^s^^^^     S.  369,  57  L.  Ed.  258,  33  Sup.  Ct.  90,  holding  series  of  contracts 

I    ^^^^  interstate  carriers  and  independent  coal  operators  to  market 


^^>^-  '*-    agreed  percentage  of  tide  water  price  were  parts  of  concerted 


^  ^  to  control  sale  of  independent  output  and  constituted  illegal 
•'S^^X^nnt  of  interstate  commerce;  United  States  v.  Patten,  226  U.  S. 

^,  543,  44  L.  R.  A.  (N.  S.)  325,  57  L.  Ed.  341,  342,  33  Sup.  Ct.  141, 
conspiracy  to  corner  cotton  and  enhance  price  is  violation  of  Sherman 
Act;  United  States  v.  American  Tobacco  Co.,  221  U.  S.  179,  181,  55 
L.  Ed.  693,  694,  31  Sup.  Ct.  632,  holding  combination  herein  is  in  re- 
straint of  interstate  commerce  in  tobacco  in  violation  of  Sherman 
Act;  United  States  v.  United  States  Steel  Corporation,  223  Fed.  162, 
holding  combination  of  steel-making  concerns  is  not  combination  un- 
duly restraining  trade  in  violation  of  Sherman  Act;  United  States  v. 
Kellogg  Toasted  Com  Flake  Co.,  222  Fed.  731,  Ann.  Oas.  1916A,  78, 
holding  price  restriction  on  resale  imposed  by  manufacturer  in  ab- 
solute sale  of  product  is  violation  of  Sherman  Act;  United  States  v. 
Keystone  Watch  Case  Co.,  218  Fed.  505,  holding  mere  acquisition  of. 
other  plants  was  not  violation  of  Sherman  Act,  but  enforcement  of 
restrictive  policy  as  to  sale  of  products  was  direct  and  unlawful  re- 
straint of  interstate  trade;  United  States  v.  Hamburgh- American  S.  S. 
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Line,  216  Fed.  972,  holding  employment  of  '^ fighting  ship"  by  steam- 
ship company  to  meet  lower  rates  of  competitors  is  violation  of  Sher^ 
man  Act;  United  States  v.  Whiting,  212  Fed.  476,  holding  question  is 
for  jury  whether  combination  fixing  price  for  resale  of  milk  and  con- 
trolling eighty-six  per  cent  of  milk  sold  in  designated  localities  for 
interstate  trade  was  violation  of  Sherman  Act;  United  States  v.  Qreat 
Lakes  Towing  Co.,  208  Fed.  741,  holding  acquisition  of  control  of 
ninety  per  eent  of  towing  companies  in  fourteen  of  principal  lake 
ports  by  system  of  exclusive  contracts,  with  purpose  of  securing 
monopoly,  was  violation  of  Sherman  Act;  Prairie  Oil  &  Gas  Co.  v. 
United  States,  204  Fed.  815,  holding  void  amendment  of  1906,  to  Inter- 
state Commerce  Act,  §  1,  subjecting  to  provisions  of  act,  owners  of 
interstate  oil  pipe-lines,  as  applied  to  owners  transporting  their  own  oil 
for  private  business;  United  States  v.  Patterson,  201  Fed.  713,  holding 
Sherman  Anti-trust  Act  is  valid  criminal  statute;  Steers  v.  United 
States,  192  Fed.  5,  112  C.  C.  A.  423,  holding  indictment  for  conspir- 
acy to  restrain  trade  in  violation  of  Federal  Anti-tmst  Act  is  suffi- 
cient ;  United  States  v.  E.  I.  Dn  Pont  De  Nemonrs  ft  Co.,  188  Fed.  134, 
150,  151,  holding  combination  of  seven  of  largest  mannfiaetnTers  of 
powder  and  explosives  is  violation  of  Sherman  Act;  D.  R.  Wilder  Mfg. 
Co  V.  Com  Products  Ref.  Co.,  11  Ga.  App.  598,  599,  75  S.  E.  923,  hold- 
ing in  suit  to  recover  purchase  price  of  goods,  fact  that  seller  is  com- 
bination in  restraint  of  trade  is  no  defense ;  In  re  Opinion  of  the  Justices, 
211  Mass.  622,  99  N.  E.  295,  holding  House  Bill  No.  2247,  prohibiting 
combinations  or  discriminations  in  prices  of  commodities  sold  for  pur- 
poses of  destroying  competitor  or  creating  monopoly,  is  within  police 
power  of  State ;  State  ex  rel.  Sager  v.  Polar  Wave  Ice  etc.  Co.,  259  Mo. 
612,  169  S.  W.  133,  holding  combination  tending  to  lessen  full  and  free 
competition  in  purchase  and  sale  of  ice  is  violation  of  State  anti-trust 
statute;  State  V.  Coyle,  7  OkL  Cr,  84,  90,  122  Pac.  258,  260,  upholding 
jA.nti-trust  Act  of  1908 ;  Pulp  Wood  Co.  v.  Green  Bay  Paper  etc.  Co.,  157 
Wis.  619,  625,  147  N.  W.  1063,  1066,  holding  contracts  to  furnish  pulp 
yood  for  paper-mill  are  not  void  under  Sherman  anti-trust  law. 

Distinguished  in  Great  Atlantic  &  Pac.  Tea  Co.  v.  Cream  of  Wheat 
Co,,  224  Fed.  574,  holding  under  Clayton  Act  of  1914,  manufacturer 
selling  goods  in  interstate  commerce  cannot  be  compelled  to  sell  to  dealer 
using  product  in  manner  to  lessen  trade  of  maker;  United  States  v. 
United  Shoe  Mach.  Co.,  222  Fed.  359,  holding  combination  of  companies 
making  noncompeting  patented  machines  for  use  in  manufacture  of 
shoes,  and  leases  of  machines  to  manufacturers,  are  not  in  violation  of 
Sherman  Act;  dissenting  opinion  in  United  States  v.  International 
Harvester  Co.,  214  Fed.  1004,  1005, 1011,  majority  holding  consolidation 
of  harvester  companies  is  restraint  of  interstate  trade  in  violation  of 
Sherman  Act. 

Commerce  rafeirad  to  hy  words  "any  part"  constrned  in  light  of  maoi- 
feet  purpose  of  statate  liaa  both  geograj^cal  and  distributive  significance; 
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tluit  is,  it  Includes  any  portion  of  United  States  and  any  one  of  daseeB  of 
tbingB  forming  part  of  interstate  or  foreign  commerce. 

Approved  in  United  States  v.  American  Tobacco  Co.,  221  U.  8.  IS^, 
55  Ii.  Ed.  695,  31  Sup.  Ct.  632^  holding  combination  to  acquire  control 
of  interstate  commerce  in  tobacco  is  within  prohibition  of  Sherman 
Anti-tmst  Act,  as  subject  matter  is  not  intrastate  commerce;  United 
States  V.  Patterson,  201  Fed.  723,  upholding  indictment  charging 
monopoly  of  part  of  interstate  trade  and  commerce  in  specified  article 
in  violation  of  Sherman  Act  pursuant  to  conspiracy  therefor;  Standard 
Oil  Co.  V.  State,  107  Miss.  382,  392,  65  South.  470,  472,  473,  holding 
jurisdiction  of  Federal  court  is  not  exclusive  where  combination  in  re- 
straint of  trade  is  violation  of  both  Federal  and  State  Anti-trust  Acts. 

Distinguished  in  State  v.  Creamery  Package  Mfg.  Co.,  115  Minn.  212, 
Ann.  Gas.  1912D,  820,  L.  R.  A.  1915A,  892,  132  N.  W.  269,  holding  acts 
of  defendant  constitute  combination  in  restraint  of  trade,  and  under 
R.  L.  1905,  §§  5168,  5169,  foreign  corporation  entering  combination  in 
restraint  of  trade  forfeits  charter  to  do  intrastate  business. 

Bnle  of  direct  and  indirect  effect  of  acta  involTod  in  prevloDa  cases 
under  Bherman  Anti-tmst  Act  la  ideotlcai  in  reenlt  with  application  of  rule 
of  reason. 

Approved  in  United  States  v.  American  Tobacco  Co.,  221  U.  S.  179, 
180,  55  L.  Ed.  693,  694,  31  Sup.  Ct.  632,  holding  combination  to  restrain 
interstate . commerce  in  tobacco  is  in  violation  of  Sherman  Act;  United 
States  V.  Patterson,  201  Fed.  712,  holding  Sherman  Anti-trust  Act  is 
valid  criminal  statute;  Steele  v.  United  Fruit  Co.,  190  Fed.  636,  holding 
purchase  by  corporation  engaged  in  interstate  commerce  of  controlling 
interest  in  stock  of  competing  company,  void  in  so  far  as  right  to  vote 
stock  is  concerned,  does  not  invalidate  stock,  and  bona  fide  purchaser 
may  vote  stock;  State  v.  Coyle,  8  Okl.  Cr.  702,  130  Pac.  323,  holding 
indictment  charging  conspiracy  to  restrain  ti*ade  by  monopolizing  cotton 
market,  is  sufficient. 

Explained  in  dissenting  opinion  in  United  States  v.  American  Tobacco 
Co.,  221  U.  S.  191,  192,  55  L.  Ed.  698,  31  Sup.  Ct.  632,  majority  hold- 
ing combination  of  tobacco  companies  is  unreasonable  restraint  of  in- 
testate commerce  and  void  under  Sherman  Act. 

BvUa  of  moinopoliea  leading  to  Anti-tmat  Acta,  stated. 
Cited  in  United  States  v.  Patterson,  201  Fed.  716,  upholding  indict- 
ment charging  conspiracy  in  restraint  of  trade  in  particular  article  in 
violation  of  Sherman  Act,  where  specific  facts  are  alleged  to  show  re- 
straint of  trade  in  interstate  commerce. 

Unification  of  power  and  control  over  commodity,  wUch  waa  inevitable 
roaolt  from  transfer  of  stocka  of  many  corporatlona  to  one  liolding  corpora- 
tion, la  prima  fade  preaunption  of  Intent  to  dominate  indnatry,  not  by  nor- 
mal metlioda  of  indnatiial  developmemt,  but  by  combination  with  purpof  of 
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exeivding  &Qun  and  ohtaftiing  pccpetwa  eontrol  of  mdi  eomiiiodity  in  in- 


Approved  in  International  Harvester  Co.  v.  Missonri,  234  U.  S.  210, 
52  L.  S.  A.  (K.  8.)  525,  58  L.  Ed.  1281,  34  Sap.  Ct.  859,  holding  com- 
bination of  competing  harvester  companies  is  in  violation  of  Missouri 
anti-trost  statntes  of  1899  and  1909 ;  Heike  v.  United  States,  227  U.  S. 
145,  57  L.  Ed.  456,  33  Sup.  Ct.  226,  holding  in  prosecution  for  conspir- 
acy, evidence  of  acts  earlier  than  date  of  indictment  were  admissible  as 
'tending  to  show  same  conspiracy  was  on  foot;  United  States  v. 
American  Tobacco  Co.,  221  U.  S.  176,  55  L.  Ed.  692,  31  Sup.  Ct.  632, 
holding  combination  of  tobacco  companies  to  acquire  control  of  inter- 
state trade  in  tobacco  is  in  violation  of  Sherman  Act;  United  States 
V.  United  States  Steel  Corporation,  223  Fed.  68,  59,  62,  76,  78,  116,  162, 
holding  combination  of  steel-making  concerns  is  not  combination  unduly 
restraining  trade  in  violation  of  Sherman  Act;  Patterson  v.  United 
States,  222  Fed.  620,  622,  138  C.  C.  A.  123,  competitor  excluding  sub- 
stantially all  othei-s  from  free  opportunity  of  prospective  purchasers  on 
equal  terms,  violates  Anti-trust  Act;  United  States  v.  Great  Lakes 
Towing  Co.,  208  Fed.  741,  742,  holding  acquisition  of  control  of  ninety 
per  cent  of  towing  companies  in  fourteen  lake  ports  by  system  of  ex- 
clusive contracts,  with  puipose  of  securing  monopoly,  was  violation  of 
Sherman  Act;  United  States  v.  Patterson,  201  Fed.  712,  713,  714,  hold- 
ing Sherman  Anti-trust  Act  is  valid  criminal  statute;  United  States 
V.  Winslow,  195  Fed.  592,  593,  holding  combination  of  corporations 
selling  and  leasing  noncompcting  shoe  machinery  does  not  tend  to  create 
monopoly  in  violation  of  Sherman  Act;  United  States  v.  Standard  Sani- 
tary Mfg.  Co.,  191  Fed.  182,  holding  combination  of  corporations,  and 
agreements  to  sell  wares  at  prices  and  on  terms  of  attached  schedules, 
and  to  sell  only  to  jobbers  signing  resale  contract,  are  void  under  Sher- 
man Act;  United  States  v.  North  Pac.  Wharves  etc.  Co.,  4  Alaska,  573, 
upholding  indictment  under  Sherman  Act,  §  2,  for  monopolizing 
wharfinger  business  in  Alaska,  where  wharf  was  terminal  of  railroad 
enf^aged  in  interstate  and  foreign  commerce;  Winfree  v.  Riverside 
Cotton  Mills  Co.,  113  Va.  727,  75  S.  E.  313,  holding  consolidation  of 
two  corporations  engaged  in  similar  business  is  not  violation  of  Federal 
Anti-trust  Act  or  Interstate  Commerce  Act;  dissenting  opinion  in  State 
v.  Armour  Packing  Co.,  265  Mo.  174,  17^  S.  W.  397,  majority  holding 
information  charging  corporations  entered  into  combination  to  control 
prices  of  goods  to  be  sold  in  State  and  to  Umit  quantity  to  be  offered 
for  sale  is  sufficient  to  show  violation  of  State  anti-trust  statutes. 

Distinguished  in  dissenting  opinion  in  Morehead  Sea  Food  Co.  v. 
Way,  169  N.  C.  687,  86  S.  E.  607,  majority  holding  incorporation  of  fish 
dealers  in  incorporated  town  and  agreement  in  partial  restraint  of  trade 
was  not  in  violation  of  Laws  of  1913,  c.  41,  §  5. 

Anti-trust  Act  generlcally  enumerates  character  of  acts  wMeh  it  pro- 
hibits and  wrongs  it  was  intended  to  prevent. 
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4ppi-oved  in  United  States  v.  Patterson,  201  Fed.  720,  upholding  in- 
wiienf;  charging  conspiracy  in  restraint  of  trade  in  particular  article 
^**^tion  of  Sherman  Act,  and  alleging  specific  facts. 

^^^tOdoAj  to  be  administered  for  violation  of  Anti-trust  Act  is  twofold: 
'       ^^xrl>id  doiii^  in  future  of  acts  found  to  have  been  done  in  violation  of 
^  ^    2.  To  dissolve  combination  found  to  exist  in  violation  of  statute. 

fi7L^^^^^^  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  96, 
"^^Jr,  137,  33  Sup.  Ct.  53,  ordering  plans  for  dissolution  of  combina- 
*^  DT.*r*^^tc<^  ^y  purchase  by  Union  Pacific  of  Southern  Pacific  stock,  to 
^  .  ^^»ited  to  Federal  District  Court,  within  three  months,  or  failing 
J^-  jrr     ^*^^ering  receivership ;  United  States  v.  Union  Pacific  R.  R.  Co., 


^_^  .  472,  474,  67  L.  Ed.  307,  308,  33  Sup.  Ct.  162,  holding  transfer 

0^  //^^/^    of  Southern  Pacific  Company  to  stockholders  of  Union  Pacific 
^  /tX^   ^^    Company  would   not   so  effectually  end   combination   as   to 
s^^>^      with  decree  ordering  dissolution;   United  States  v.  Terminal 
^r^-  Assn.,  224  U.  S.  409,  56  L.  Ed.  819,  32  Sup.  Ct.  607,  ordering  re- 
organization of  unification  contracts  in  manner  to  correct  administrative 
abiises  and  to  constitute  terminal  association  impartial  agent  of  all  rail- 
roads ;  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  658,  refusing 
to  dissolve  combination  of  towing  comx>anies,  but  enjoining  illegal  prac- 
tices preventing  competition;  United  States  v.  Great  Lakes  Towing  Co., 
208  Fed.  746,  holding  decree  merely  enjoining  administrative  practices 
woald  not  give  relief  in  absence  of  radical  change  in  fundamental  prin- 
ciples of  organizaticm  and  ordering  decree  of  dissolution  to  be  entered 
unless  towing  company  presents  plan  within  thirty  days  to  safeguard 
competitors;  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  315, 
holding  contract  changing  ownership  of  stock  but  not  changing  concert 
of  action  and  control  of  railroads  and  coal  interests  is  void  and  court 
may  require  sale  and  distribution  of  stocks;  United  States  v.  E.  I.  Du 
Pont  De  Nemours  &  Co.,  188  Fed.  153,  154,  ordering  dissolution  of  com- 
bination of  manufacturers  of  powder  and  explosives  which  is  combina- 
tion in  violation  of  Sherman  Act. 

Distinguished  in  United  States  v.  United  States  Steel  Corporation, 
223  Fed.  59,  60,  holding  corporation  which  is  not  combination  in  re- 
.s  train t  of  trade  should  not  be  dissolved  because  in  past  it  may  have 
combined  with  others  to  control  prices. 

Combination  in  restraint  of  trade  as  criminal  conspiracy.    Note,  Ann. 
Gas.  1913E,  603. 

Provisions  of  Sherman  Anti-trust  Act,  sections  1  and  2,  prohibit  means 
of  monopolizing  trade  and  attempts  to  reach  that  end  by  whatever  method. 

Approved  in  United  States  v.  Motion  Picture  Patents  Co.,  225  Fed. 
804,  holding  combination  of  manufacturers  or  importeirs  of  motion 
picture  films  requiring  consent  of  all  members  before  allowing  ex- 
changes or  theatei-s  to  have  films  is  violation  of  Sherman  Act;  United 
States  V.  Patterson,  201  Fed.  725,  726,  continuance  of  monopoly  of  inter- 
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state  commerce  after  conspiracy  to  establish  it  has  ceased  to  exist  is 
ofiPense  under  Sherman  Act  and  is  not  barred;  State  v.  Coyle,  8  Okl. 
Cr.  701, 130  Pac.  322,  holding  indictment  charging  conspiracy  to  restrain 
trade  by  monopolizing  cotton  market  is  sufficient;  Harris  ▼.  Common- 
wealth, 113  Va.  749,  Ann.  Gas.  1913E,  597,  38  L.  R.  A.  (N.  S.)  468,  73 
S.  E.  562,  holding  agreement  to  cental  insurance  rates  is  not  void  as  in 
restraint  of  trade. 

Supreme  Court  should  not  by  way  of  Judicial  leglslatlan  cliange  anti- 
trust statute  prohibiting  all  contracts  in  restraint  of  trade  by  inserting  word 
"unreasonable^'  or  other  words  of  like  import  (dissenting  opinion). 

Approved  in  United  States  v.  Patterson,  201  Fed.  708,  holding  Sher- 
man Anti-trust  Act  is  valid  criminail  statute,  and  prosecution  thereunder 
for  conspiracy  to  monopolize  cash  raster  business  is  not  denial  of  due 
ptrocess  of  law ;  dissenting  opinion  in  United  States  v.  American  Tobacco 
Co.,  221  U.  S.  193,  55  L.  Ed.  699,  31  Sup.  Ct.  632,  majority  holding  com- 
bination of  tobacco  companies  is  undue  restraint  of  interstate  trade  in 
violation  of  Sherman  Act;  dissenting  opinion  in  Cabe  v.  Southern  Ry. 
Co.,  155  N.  C.  425,  71  S.  E.  461,  majority  allowing  nonsuit  in  suit  to 
recover  for  death  of  brakeman,  where  there  was  not  sufficient  evidence 
to  go  to  jury;  dissenting  opinion  in  State  v.  Lynch,  88  Ohio  St.  149, 
Ann.  Gas.  1914D,  949,  48  L.  R.  A.  (N.  S.)  720,  102  N.  E.  688,  majofdty 
holding  city  has  no  authority  to  authorize  taxation  to  establish  and 
maintain  moving-picture  theater. 

Word  "person"  as  including  private  corporation.    Note,  Ann.  Oas. 
1914A,  1308,  1310. 

Miscellaneous.  Cited  in  United  States  v.  E.  I.  Du  Pont  De  Nemours 
&  Co.,  188  Fed.  134,  generally;  State  v.  People's  Ice  etc.  Co.,  246  Mo. 
213,  151  S.  W.  115,  holding  in  quo  warranto  proceeding  based  upon 
violation  of  State  Anti-trust  Act,  evidence  as  to  purposes  of  organiza- 
tion of  its  predecessor  is  admissible;  First  Nat.  Bank  of  Jeannette  v. 
Missouri  Glass  Co.,  243  Mo.  411,  147  S.  W.  1031,  upholding  Federal 
Anti-trust  Act  of  1890;  dissenting  opinion  in  Prairie  Oil  &  Gas  Co.  v. 
United  States,  204  Fed.  824,  majority  holding  void  amendment  of  1906 
to  Interstate  Commerce  Act,  §  1,  subjecting  to  provisions  of  act  owners 
of  interstate  oil  pipe-lines,  as  applied  to  owners  transporting  their  own 
oil. 

221  U.  8.  106-103,  56  L.  Ed.  663,  31  Sup.  Ot.  632,  XTNITED  STATES  ▼. 
AACEBIGAN  TOBACCO  CO. 

Applying  rule  of  reason  in  constmction  of  Sherman  Anti-trust  Act» 
words  "restraint  of  trade"  at  common  law  and  in  this  country  at  time  of 
adoption  of  act,  embraced  only  such  contracts  as  unduly  restrict  competition 
or  unduly  obstruct  course  of  trade,  and  do  not  apply  to  normal  and  usual 
contracts  to  further  trade. 
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-^Pparoved  in  D.  R.  Wilder  Mfg.  Co.  v.  Products  Refining  Co.,  236 
^-  S.  174,  Ann.  Oa«.  1916A,  118,  59  L.  Ed,  526,  35  Sup.  Ct.  398  (afBrm- 
i^^  IX   Ga.  App.  593,  598,  75  S.  E.  920,  923),  holding  fact  that  company 
'^  illeg^  combination  under  Sherman  Act,  is  no  defense  to  action  by  it 
^^  l>rico  of  goods  under  contract  not  inherently  illegal ;  Eastern  States 
^^^^1    Lumber  Dealers'  Assn.  v.  United  States,  234  U.  S.  609,  610, 
^^  A.  1915A,  788,  68  L.  Ed,  1498,  34  Sup.  Ct.  951,  holding  circulation 
^^  ^tRciai  report  among  membere  of  retail  lumber  dealers'  association 
calling    attention  to  fact  that  listed  wholesalers  sell  directly  to  con- 
s\na^j-3^  tending  to  prevent  members  from  dealing  with  sueh  wholesalers. 
^  ^treasonable  restraint  of  trade  under  Sherman  Act;  Nash  v.  United 
8^^s,  229  U.  S.  376,  57  L.  Ed.  1235,  33  Sup.  Ct.  780,  holding  criminal 
P*^  of  Sherman  Anti-trust  Act  is  valid  and  enforceable;  United  States 
V.  \!nion  Pacific  R.  R.  Co.,  226  U.  S.  84,  86,  57  L.  Ed.  132,  183,  33  Sup. 
Ct.  53,  holding  purchase  by  Union  Pacific  railroad  of  forty-six  per  cent 
of  stock  of  Southern  Pacific  with  resulting  control  of  latter's  system  is 
ill^al  combination  under  Sherman  Act;  United  States  v.  Patten,  226 
U.  S.  543,  44  L.  R.  A-  (N.  S.)  326,  67  L.  Ed.  342,  33  Sup.  Ct.  141,  con- 
spiracy to  comer  cotton  and  enhance  price  is  violation  of  Sherman  Act ; 
Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  910,  141  C.  C.  A.  510,  holding  in- 
dividual cannot  maintain  action  to  enforce  provisions  of  Sherman  Act 
without  showing  special   damage  to  himself  not  suffered  by  general 
public;  United  States  v.  Eastman  Kodak  Co.,  226  Fed.  65,  holding  cor- 
poration acquiring  competing  concerns,  obtaining  control  over  imported 
raw  paper  used  for  printing  pictures,  and  making  contracts  with  dealer? 
to  sell  its  goods  exclusively,  through  which  it  conti-ols  seventy-flvd  or 
eighty  per  cent  of  interstate  trade,  is  violation  of  Sherman  Act;  United 
States  V.  United  States  Steel  Corporation,  223  Fed.  58,  64,  65,  162,  hold- 
ing combination  of  steel-making  concerns  does  not  unduly  restrain  trade 
in  violation  of  Sherman  Act;  United  States  v.  Kellogg  Toasted  Com 
Make  Co.,  222  Fed.  731,  Ann.  Cas.  1916A,  78,  holding  price  restriction 
on  resale  imposed  by  manufacture  in  absolute  sale  of  product  is  viola- 
tion of  Sherman  Act;  United  States  v.  Prince  Line,  220  Fed.  232,  hold- 
ing construction  that  Sherman  Anti-trust  Act  prohibits  only  unreason- 
able restnukts  ai  trade  apf>lie»  to  earrien;  United  States  v.  Hamburgh- 
American  S.  S.  Line,  216  Fed.  972,  974,  holding  employment  by  steam- 
ship companies,  engaged  in  trnns- Atlantic  passenger  business,  of  '^fight- 
ing ship"  to  meet  lower  rates  of  competitors,  is  violation  of  Sherman 
Act;  United  States  v.  International  Harvester  Co.,  214  Fed.  994,  995, 
996,  997,  1001,  1003,  holding  consolidation  of  five  harvester  companies 
producing  from  eighty  to  eighty-five  per  cent  of  harvesting  machinery 
sold  in  United  States,  is  restraint  of  interstate  trade  in  violation  of 
S-herman  Act;  Eastman  v.  Armstrong-Byrd  Music  Co.,  212  Fed.  666,  52 
L.  R.  A.  (N.  S.)  108,  129  C.  C.  A.  198,  holdin^^  advertising  scheme  offer- 
ing to  give  away  one  piano  and  to  sell  others  at  reduced  pi*iec6  to  per- 
sons sending  neatest  answer  to  puzzle  was  not  lottery  within  provision 
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of  Penal  Code,  §213,  prohibiting  nee  of  mails  in  fnrtlierance  of  lot- 
teries, gift  enterprises  or  similar  schemes;  United  States  v.  Lake  Shore 
etc.  Ry.  Ck>.,  203  Fed.  314,  holding  contract  between  two  competing  in- 
terstate railroads  for  purchase  of  stock  and  control  of  connecting  rail- 
roads and  coal  interests  is  violation  of  Sherman  Act ;  Hitchman  Coal  etc. 
Co.  V.  Mitchell,  202  Fed.  530,  556,  agreement  of  labor  organization  with 
operators  of  mines  in  other  States  who  are  competitors  of  mine  owners 
in  West  Virginia  employing  nonunion  labor,  by  which  they  undertook 
to  unionize  West  Virginia  mine,  is  violation  of  Sherman  Act;  United 
States  V.  Patterson,  201  Fed.  706,  707,  708,  711,  712,  720,  holding  Sher- 
man Anti-trust  Act  is  valid  criminal  statute,  sufficiently  clear  to  inform 
accused  of  nature  of  accusation;  United  States  v.  Winslow,  195  Fed. 
593,  holding  combination  of  corporation  selling  &ad  leasing  noncompet- 
ing  ffhoe  mctchinery  did  not  tend  to  suppress  competition  and  to  create 
monopoly  in  violation  of  Sherman  Act;  Steele  v.  United  Fruit  Co., 
190  Fed.  636,  holding  purchase  by  corporation  engaged  in  interstate 
commerce  of  coirtrolling  interest  in  stock  of  competing  company,  void 
in  so  far  as  right  to  vote  is  concerned,  does  not  invalidate  stock, 
and  bona  fide  purchaser  may  vote  stock ;  Union  Castle  Mail  S.  S.  Co.  v. 
Thomson,  190  Fed.  536,  537,  111  C.  C.  A.  368,  reversing  judgment  allow- 
ing recovery  of  treble  damages  for  violation  of  Sherman  Act,  fo>r  erro- 
neous instructions;  United  States  v.  E.  I.  Du  Pont  De  Nemours  &  Co., 
188  Fed.  151,  holding  combination  of  seven  largest  manufactures  of 
powder  and  explosives  is  violation  of  Sherman  Act;  United  Shoe  Mach. 
Co.  V.  La  Ohapelle,  212  Mass.  480,  Ann.  Gas.  1913D|  715,  99  N.  E.  291, 
holding  combination  to  control  shoe  machinery  is  monopoly  in  violation 
of  Federal  Anti-trust  Act;  Firet  Nat.  Bank  v.  Missou;ri  Glass  Co.,  169 
Mo.  App.  401,  152  S.  W.  386,  holding  combination  of  glassware  manu- 
facturers controlling  sixty  i>er  cent  of  that  business  in  United  States 
is  not  violation  of  Sherman  Act;  United  States  v.  North  Pac.  Wharvee 
etc.  Co.,  4  Alaska,  586,  holding  indictment  charging  conspiracy  to  re- 
strain and  monopolize  interstate  coal  business  at  Skagway  is  demurrable 
for  failure  to  allege  facts;  State  v.  Craft,  168  N.  C.  211,  214,  83  S.  E. 
773,  775,  holding  agreement  among  dealers  to  raise  price  of  milk  is  in- 
dictable offense  at  common  law,  and  fact  that  court  erroneously  in- 
structs jury  that  it  is  not  statutory  offense  is  not  reversible  error, 
although  it  is  such  under  Laws  1913,  c.  41,  §§  1,  2,  and  3;  State  v.  Coyle, 
8  Okl.  Cr.  702,  130  Pac.  323,  holding  indictment  charging  conspirac}*^  to 
restrain  trade  by  monopolizing  cotton  market  is  sufficient;  State  v. 
Coyle,  7  Okl.  Cr.  87,  122  Pac.  259,  upholding  Anti- trust  Act  of  1908; 
Baird  v.  Smith,  128  Tenn.  414,  161  S.  W.  493,  holding  provision  of  con- 
tract for  sale  of  stock  of  goods  and  fixtures  in  store  not  to  engage  in 
business  in  competition  with  buyer  in  that  town  for  five  years  is  not 
void  as  in  restraint  of  trade  under  Acts  1903,  c.  140,  §  1 ;  Pulp  Wood 
Co.  V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  619,  625,  147  N.  W.  1063, 
1.064,  1066,  holding  contracts  to  furnish  pulp  wood  for  paper-mill  are 
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not  Toid  nnder  Sherman  Act ;  dissenting  opinion  in  Kenney  v.  Seaboard 
Air  Line  R.  Co.,  167  N.  C.  18,  Ann.  Obs.  1916E,  460,  82  S.  E.  970,  major- 
ity holding  in-action  under  Federal  Employers'  Liability  Act  of  1908 
by  administrator  of  illegitimate  child,  ''next  of  kin"  is  to  be  deter- 
mined by  State  statute,  not  common  law,  and  allowing  recovery  foj 
benefit  of  Intimate  children  of  deceased  mother. 

Distinguished  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed. 
357,  359,  holding  combination  of  companies  making  noncompeting  pat- 
ented machines  used  in  manufacture  of  shoes,  and  leases  of  machines 
to  manufacturers,  are  not  in  violation  of  Sherman  Act;  Leonard  v. 
American  Life  etc.  Co.,  139  Ga.  280,  77  S.  E.  44,  refusing  to  enjoin  in- 
surance company  from  accepting  applications  for  special  insurance  con- 
tracts under  its  contract  with  agent,  where  act  of  1912  renders  such 
special  contracts  void;  State  v.  Creamery  Package  Mfg.  Co.,  115  Minn. 
212,  Ann.  Oaa.  1912D,  820,  L,  R.  A.  1915A,  892,  132  N.  W.  270,  holding 
under  R.  L.  1905,  §§  5168,  5169,  foreign  corporation  entering  combina- 
tion in  restraint  of  trade  forfeits  charter  to  do  intrastate  business;  dis- 
senting opinion  in  United  States  v.  •  International  Harvester  Co.,  214 
Fed.  1004,  1005,  1011,  majority  holding  consolidation  of  five  harvester 
companies  producing  from  eighty  to  eighty-five  per  cent  of  harvesting 
machinery  sold  in  United  States  is  restraint  of  trade  in  violation  of 
Sherman  Act. 

Combination  wltb  purpose  to  acquire  dominion  and  eontrol  of  tobacco 
trade,  not  by  exertion  of  ordinary  rlglit  to  contract,  but  by  methods  devised 
to  monopolize  trade  and  drive  ont  competitors,  is  violation  of  Sberman  Antl- 
trust  Act. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  210, 
52  L.  B.  A.  (N.  S.)  525,  58  L.  Ed.  1281,  34  ^up.  Ct.  859,  holding  com- 
bination of  competing  harvester  companies  is  in  violation  of  Missouri 
Anti-trust  Statutes  of  1899  and  1909;  Standard  Sanitary  Mfg.  Co.  v. 
United  States,  226  U.  S.  49,  57  L.  Ed.  117,  33  Sup.  Ct.  9,  affirming  con- 
viction  under  Sherman  Anti-trust  Act  of  combination  of  manufacturers, 
re^rdless  of  good  intentions:  United  States  v.  Terminal  R.  R.  Assn., 
224  U.  S.  395,  56  L.  Ed.  818,  32  Sup.  Ct.  507,  holding  unification  of  ter- 
minal facilities  through  which  interstate  commerce  must  pass  at  gate- 
way of  St.  Louis,  is  combination  in  violation  of  Sherman  Act;  United 
States  v.  North  Pacific  Wharves  etc.  Co.,  4  Alaska,  573,  upholding  in- 
dictment under  Sherman  Act,  §  2,  for  monopolizing  wharfinger  business 
in  Alaska,  where  wharf  was  terminal  of  railroad  engaged  in  interstate 
and  foreign  c<nnmerce. 

Combination,  whetber  from  viewpoint  of  stock  ownership  or  from  stand- 
point of  principal  corporation  and  subsidiary  corporations  viewed  independ- 
ently including  foreign  corporations,  comes  wltliln  prohibitions  of  first  and 
second  aectloiis  of  Anti-tmst  Act. 
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Approved  in  United  States  v.  Terminal  R.  R.  Asm.,  224  U.  8.  395,  56 
L.  Ed.  813,  32  Sup.  Ct.  507,  holding  iimficaticm  of  terminal  facilities 
through  which  interstate  commerce  must  pass  at  gateway  of  St.  Louis 
is  combination  in  violation  of  Sherman  Act;  United  States  v.  United 
States  Steel  Corporation,  223  Fed.  59,  62,  63,  64,  65,  162,  holding  com- 
bination of  steel  manufacturing  concerns  does  not  unduly  restrain  trade 
in  violation  of  Sherman  Act;  United  States  v.  Great  Lakes  Towing  Co., 
208  Fed.  741,  742,  holding  acquisition  of  control  of  ninety  per  cent  of 
towing  companies  in  fourteen  lake  yjorts  by  system  of  exclusive  con- 
tracts, with  purp)ose  of  securing  monopoly,  was  violation  of  Sherman 
Act;  Strout  v.  United  Shoe  Mach.  Co.,  202  Fed.  604,  and  Cilley  v. 
United  Shoe  Mach.  Co.,  202  Fed.  601,  both  holding  declaration  in  action 
for  damages  under  section  7  of  Anti-trust  Act,  charging  in  single  count 
that  defendant  is  ill^al  combination  in  restraint  of  trade,  that  it 
monopolizes  business  of  manufacturing  shoe  machinery,  and  that  plain- 
tiff's interstate  trade  is  destroyed  and  its  patents  rendered  useless,  is 
not  void  for  duplicity ;  United  'States  v.  Patterscm,  201  Fed.  725,  726, 
continuance  of  monopoly  of  interstate  commerce  after  conspiracy  to 
establish  it  has  ceased  to  exist  is  offense  under  Sherman  Act;  United 
States  V.  Standard  Sanitary  Mfg.  Co.,  191  Fed.  192,  holding  combina- 
tion of  corporations  and  agreements  to  sell  wares  at  prices  and  on  terms 
of  attached  schedules,  and  to  sell  only  to  jobbers  signing  resale  con- 
tract, are  void  under  Sherman  Act;  Winfree  v.  Riverside  Cotton  Mills 
Co.,  113  Va.  727,  75  S.  E.  313,  holding  consolidation,  of  two  corporations 
engaged  in  similar  business  is  not  violation  of  Federal  Anti-trust  Act 
or  Interstate  Conmierce  Act;  dissenting  opinion  jp.  State  v.  Armour 
Packing  Co.,  265  Mo.  174,  176  S.  W.  397,  majority  holding  information 
chaiging  corporations  entered  into  combination  to  control  prices  of 
goods  to  be  sold  in  State  and  to  limit  quantity  offered  for  sale  is  suffi- 
cient to  show  violation  of  anti-trust  statutes. 

Distinguished  in  dissenting  opinion  in  Morehead  Sea  Food  Co.  v. 
Way,  169  N.  C.  687,  86  S.  E.  607,  majority  holding  incorporation  of  fish 
dealers  in  incorporated  town,,  and  agreement  in  partial  restraint  of 
trade  was  not  in  violation  of  Laws  of  1913,  c.  41,  §  5. 

What   are   illegal    combinations    within    Sherman   Anti-trust   Act. 
Note,  Ann.  Gas.  1912D,  774. 

Three  dominant  influences  guide  action  of  court  in  giving  remedy  for 
violation  of  Sherman  Anti-trust  Act:  1.  The  duty  of  giving  complete  and 
efficacious  elfect  to  prohibitions  of  statute:  2.  The  accomplishing  of  this  re- 
sult with  as  little  injury  as  possible  to  interests  of  general  public;  3.  Proper 
regard  for  vast  interests  of  private  property  vested  in  many  persons  as  re- 
sult of  stock  ownership. 

Approved  in  Folk  v.  United  States,  233  Fed.  183,  147  C.  C.  A.  183, 
denying  injunction  to  avoid  Indian  allotment  or  appointment  of  receiver 
to  take  charge  of  lands  pending  determination  of  title  in  ejectment. 
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where  defendants  are  solvent  and  able  to  respond  in  damages;  United 
States  V.  American  Can  Co.,  230  Fed.  903,  refusing  to  order  dissolution 
of  can  company  orginally  oi^anized  to  restrain  comx>etition  and  to 
monopolize  trade  in  violation  of  Slicrman  Act,  where  former  conditions 
cannot  be  restored  and  no  pi'esent  attempt  to  monopolize  interstate 
trade  is  being  made. 

Ctombination  herein  and  all  its  constitaeiit  demflnts  held  to  be  Illegal 
restraints  of  trade  and  attempt  to  monopolize  in  violation  of  Anti-tmst  Act. 
Ck>iirt  below  directed  to  hear  parties  at  to  plan  of  diaaolutloii  and  if  no 
adequate  plan  is  presented  within  time  allotted  remedies  of  injuoctioii  and 
receivenhlp  are  to  be  applied. 

Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  658, 
refusing  to  dissolve  combination  of  towing  conipaoies,  but  enjoining 
illegal  practices  preventing  competition;  United  States  v.  Great  Lakes 
Towing  Co.,  208  Fed.  746,  ordering  decree  of  dissolution  to  be  entered 
unless  towing  company  presents  plan  within  thirty  days  to  safeguard 
competitors;  McKinney  v.  Kansas  Natural  Gas  Co.,  206  Fed.  777,  hold- 
ing under  Kansas  Anti-trust  Act  (Gen.  Stats.,  §  5146),  State' court  has 
power  to  appoint  receiver  of  property  within  State  of  foreign  corpora- 
tion violating  act;  State  ex  rel.  Banton  v.  Farmers'  etc.  Ins.  Co.,  90  Neb. 
671,  Ann.  Oas.  1913B,  648,  134  N.  W.  286,  holding  in  action  on  informa- 
tion of  auditor  of  public  accounts  under  Comp.  Stats.  1911,  c.  43,  §  28, 
court  may,  after  decree  of  dissolution  of  insolvent  insurance  corpora- 
tion, appoint  receiver  to  wind  up  its  affairs  under  provisions  of  Code, 
§   266. 

Distinguished  in  United  States  v.  United  States  Steel  Corporation, 
223  Fed.  59,  holding  corporation  which  is  not  combination  in  restraint 
of  trade  should  not  be  dissolved  because  in  past  it  may  have  combined 
with  others  to  control  prices ;  State  v.  Creamery  Package  Mfg.  Co.,  115 
Minn.  212,  AniL  Oas.  1912D,  820,  L.  R.  A.  1915A,  892,  132  N.  W.  269, 
holding  under  R.  L.  1905,  §§5168,  5169,  foreign  corporation  entering 
combination  in  restraint  of  trade  forfeits  charter  to  do  intrastate 
business. 

Miscellaneous.  Cited  in  First  Nat.  Bank  of  Jeannette  v.  Missouri 
Glass  Co.,  243  Mo.  411,  147  S.  W.  1031,  upholding  Fedecsl  Anti-trust 
Act  of  1890. 

221  U.  &  194-208,  65  L.  Ed.  699,  31  Sap.  Ct.  603»  HAKKXPAIa  BBOKhB  00. 
v.  X7NITED  STATES. 

Birer  and  Harbor  Appropriation  Act  of  1899,  section  18,  authoiizlng 
Secretary  of  Wax  upon  notice  and  hearing  to  refiulre  removal  or  alteration 
of  bridges  obstmctlng  navigation.  Is  within  power  of  Congress  to  regulate 
commerce. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  635,  56  L.  Ed.  583, 
32  Sup.  Ct.  340^  holding  Secretary  of  War,  acting  under  authority  of 
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act  of  1890  in  establushing  harbor  lines  in  Pittsburgh  harbor,  did  not 
exhaust  power,  and  new  harbor  lines  established  in  1907  under  author- 
ity of  act  of  1899  are  not  in  excess  of  his  power  or  beyond  authority  of 
Congress;  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  274,  holding 
Act  of  1899,  §  18,  authorizing  Secretary  of  War  to  require  removal  or 
alteration  of  structures  interfering  with  navigation,  is  valid  as  applied 
to  bridge  constructed  across  Ohio  River  under  acts  of  1862  and  1865, 
which  did  not  reserve  right  to  amend  them,  and  alteration  of  bridge 
may  be  required  without  compensation. 

Distinguished  in  United  States  v.  11,150  Pounds  of  Butter,  188  Fed. 
159,  act  of  1902  requiring  eonfiaeation  of  butter  containing  abnonnal 
amount  of  moisture  and  authorizing  secretary  to  make  regulations  to 
carry  it  into  effect  did  not  authorize  secretary  to  make  rule  authorizing 
confiscation  of  burtter  containing  more  than  16  per  cent  of  moisture. 

Notification  to  Inidge  company  of  alterations  required  In  bridge  by  offi- 
cial commonlcation  from  War  Department  signed  by  Assistant  Secretary, 
not  by  Secretary  of  War,  Is  snffldeat,  aa  It  is  physicaUy  impossible  for  secre- 
tary to  sign  every  official  communication  that  emanates  from  his  department. 

Approved  in  Tang  Tun  v.  Edsell,  223  U.  S.  682,  56  L.  Ed.  610,  32  Sup. 
Ct.  359,  decision  of  appeal  from  rejection  of  application  for  admission 
of  Chinese  person  into  United  States  is  that  of  Secretary  of  Commerce 
and  Labor,  although  communicated  by  tel^ram  signed  by  Assistant 
Secretary. 

Fact  that  bridge  was  erected  under  autbority  of  act  of  Oongress  of  1866, 
does  not  prevent  its  removal  aa  obstruction  to  navigation,  as  sndi  act  ex- 
pressly reserves  riglit  to  alter  or  amend  it. 

Apj)i'oved  in  Greenleaf- Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
261,  59  L.  Ed.  945.  36  Sup.  Ct.  551  (affirming  215  Fed.  578,  131  C.  C.  A. 
644),  holding  United  States  is  not  liable  under  fifth  amendment  for 
compensation  to  owner  of  wharf  erected  in  navigable  waters  within 
i>stabli&hed  harbor  lines,  for  removal  of  structure  outside  of  new  harbor 
lines;  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  274,  279,  holding 
Act  of  1899,  §  18,  authorizing  Secretary  of  War  to  require  removal  or 
alteration  of  structures  interfering  with  navigation,  is  valid  as  applied 
to  bridge  constructed  across  Ohio  River  under  acts  of  1862  and  1865, 
which  did  not  reserve  right  to  amend  them,  and  alteration  of  bridge 
may  be  required  without  compensation. 

Distinguished  in  Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204 
Fed.  497,  holding  owner  of  pier  constructed  in  navigable  water  under 
authority  of  State  is  entitled  to  compensation  for  destruction  of  part 
of  pier  as  result  of  widening  channel  of  navigable  river  under  author- 
ity of  act  of  Congress  of  1899;  dissenting  opinion  in  Greenleaf -Johnson 
Lumber  Co.  v.  Garrison,  237  U.  S.  272,  69  L.  Ed.  949,  35  Sup.  Ct.  651, 
majority  holding  United  States  is  not  liable  for  compensation  to  owner 
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of  wharf  erected  within  existing  harbor  lines  of  navigable  water,  for 
removal  of  structure  outside  of  new  harbor  lines. 

2S1  U.  S.  20S-220,  55  L.  Ed.  704,  31  8119.  Ot.  607,  KOBTHEBN  PAOIPIO 
BY.  CO.  ▼.  TBODIOK. 

iMDd  wtthln  place  limits  of  railway  grant  under  act  of  1864,  which,  at 
time  of  definite  location  of  r5ad,  is  oocajded  by  homestead  settler  in  good 
faith,  is  excepted  ft<Hn  operation  of  grant,  and  no  right  of  railroad  attaches 
to  land  when  line  is  definitely  located. 

Approved  in  United  States  v.  Wesely,  189  Fed.  278,  holding  patent 
to  land  under*  Timber  and  Stone  Act  is  not  absolutely  void,  where  first 
application,  through  mistakej)r  fraud  of  land  offieer,  is  noted  on  plat 
as  for  another  tract,  and  land  is  patented  to  subsequent  applicant ;  dis- 
senting opinion  in  Union  Pac.  R.  Co.  v.  Greeley,  189  Fed.  28,  110 
C.  G.  A.  571,  majority  holding  grant  of  right  of  way  four  hundred  feet 
wide  over  public  lands  by  a^t  of  1864  was  absolute  grant  in  praesenti, 
remaining  as  float  until  definite  location  of  road. 

221  U.  8.  220-429,  56  li.  Ed.  710,  31  finp.  Ot  506,  tmiTED  WATBB  T. 
HAMMKBfl. 

Where  statute  is  amMgaoas,  court,  in  deterulning  its  meaning,  may 
look  to  practice  of  ofllcen  whose  dnty  it  was  to  construe  and  administer  it. 
Approved  in  La  Roque  v.  United  States,  239  U.  S.  64,  60  L.  Ed.  150, 
36  Sup.  Ct.  23,  holding  Nelson  Act  of  1889  for  allotment  to  Chippewas 
of  White  Earth  Indian  Reservation  contemplated  only  selections  on  part 
of  living  Indians  acting  for  themselves  or  through  designated  repre- 
sentatives, and  right  to  select  does  not  pass  to  heirs.  ' 

Wliece  there  is  confusion  between  original  Desert  Land  Act  of  1877  and 
its  a*"^^'*"^*"1^  in  1091  as  to  whether  entries  are  assignable,  court  turns  to 
practice  of  Land  Department  for  help  and  finds  uniform  practice  was  to 
treat  entries  as  assignable. 

Distinguished  in  Chaplin  v.  United  States,  193  Fed.  881, 114  C.  €.  A. 
93,  holding  indictment  charging  conspiracy  to  defraud  govemmeut  of 
public  lands  by  causing  fraudulent  entries  of  desert  land  is  sufficient. 

221  U.  a  229^62,  56  Lb  Ed.  716,  31  Sop.  Ot  564,  WEST  T.  KAK8A8 
KATXTBAL  GAB  CO. 

Where  8tate  grants  use  of  its  highways  to  domestic  corporations  engaged 
In  Intrastate  transportation  of  natural  gBs»  it  cannot  forbid  same  use  to 
fwedgn  corporation  engaged  in  interstate  commerce,  as  is  attempted  by 
Oklahoma  statute  prohibiting  foreign  corporations  to  construct  pipe-Unes 
across  bighwayi^  of  State  to  transport  natural  gas  to  points  ontside  State. 

Approved  in  Haskell  v.  Kansas  Natural  Gas  Co.,  224  U.  S.  218,  220, 
56  L.  Ed.  739,  32  Sup.  Ct.  442,  following  rule;  Heyman  v.  Hays,  236 
U.  8. 184,  59  L.  Ed.  530,  35  Sup.  Ct.  403,  holding  wholesale  dealer  con- 
ZX— 20 
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ducting  mail  order  business  and  delivering  liquor  to  carrier  for  ship- 
ment to  other  States  to  fill  orders  from  such  States  ia  not  subject  to 
State  privilege  tax  for  carrying  on  wholesale  liquor  business ;  Sault  Ste. 
Marie  v.  International  Transit  Co.,  234  U.  S.  342,  52  L.  R.  A.  (N.  8.) 
574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  holding  ordinance  requiring  lierase 
fee  for  operating  ferry-boats  to  Canadian  shore  void  as  burden  on  for- 
eign commerce;  Kansas  City  Southern  Ry.  Co.  v.  K&yr  Valley  Drainage 
District,  -233  U.  S.  79,  58  L.  Ed.  859,  34  Sup.  Ct.  564,  order  of  State 
court  requiring  interstate  railroad  to  remove  bridge  cannot  be  justified 
by  invoking  police  power  in  aid  of  drainage  district;  Qarrett  v.  New 
York,  232  U.  S.  31,  58  L.  Ed.  490,  34  Sup.  Ct.  203,  ordinance  of  New 
York  City  of  1906,  imposing  license  tax  on  interstate  express  company 
IB  void  with  respect  to  conduct  of  its  interstate  business;  Simpson  v. 
Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  8.)  1151, 
57  L.  Ed.  1542,  33  Sup.  €t.  729,  holding  State  may,  in  absence  of  con- 
gressional action,  r^^late  intrastate  rates  of  interstate  carrier,  although 
relations  between  intestate  and  intrastate  rates  are  thereby  disturbed; 
Fid^ity  Tide  etc  Co.  v.  Kansas  Natural  Gas  Co.,  219  Fed.  618,  holding 
State  public  utilities  commission  cannot  order  pipe-line  corporation  to 
extend  its  lines  to  new  gas  fields,  where  extensions  directed  were  in  an- 
other State;  Bracey  v.  Darat,  218  Fed.  495,  holding  void  as  burden  on 
interstate  commerce  West  Virginia  blue  sky  law  (Laws  1913,  c.  15), 
regulating  sale  of  stocks,  bonds,  debentures  and  other  securities; 
Hagerla  v.  Mississippi  River  Power  Co.,  202  Fed.  786,  holding  carrying 
of  electric  current  firom  one  State  to  another  is  interstate  commerce, 
and  foreign  corporation  under  Act  of  Congress  1905,  c.  566,  authorizing 
dam  across  Mississippi,  and  Code  of  Iowa  1897,  §  1990,  relating  to 
eminent  domain,  has  power  to  condemn  land  which  would  necessarily 
be  overflowed ;  Kansas  City  Gas  Co.  v.  Kansas  City,  198  Fed.  518,  hold- 
ing ordinance  requiring  maintenance  of  presoribed  pressure,  void  as 
violation  of  franchise  ordinance  to  corporation  supplying  natural  gas; 
Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  142,  165  S.  W.  242,  holding 
provision  of  acts  of  1913,  prohibiting  shipment  into  State  and  delivery 
to  consignee  of  more  than  one  gallon  of  liquor  at  time,  is  void ;  dissent- 
ing opinion  in  Lawler  v.  Brennan,  150  Wis.  154,  160^  13fi  N.  W.  1068, 
1070,  majority  holding  highway  extends  to  lake  on  west  and  abutting 
owner  on  east  of  highway  has  no  common  law  or  statutory  right  to 
construct  tunnel  or  channel  under  or  across  highway. 

Distinguished  in  Manufacturers'  Light  etc.  Co.  v.  Ott,  215  Fed.  945, 
upholding  West  Virginia  act  of  1913  (Laws  1913,  c.  9),  creating  public 
service  commission;  State  v.  Flannelly,  96  Kan.  382,  385,  152  Pac.  26, 
27,  holding  sale  of  natural  gas  produced  in  Kansas  and  Oklahoma  is  no 
part  of  interstate  commerce,  where  gas  brought  from  Oklahoma  in  pipe- 
lines is  commingled  with  gas  produced  in  State. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  8.)  208. 
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221  ir.  &  288-274,  65  L.  Ed.  729,  81  Sap.  Ot.  666,  JACOBS  ▼.  BEBOHAH. 

Word  ''Beecbam"  as  used  in  connection  with  mannfactme  of  plUB  is  not 
feneric  as  to  article  manufactured,  bnt  is  indlTidnal  ss  to  prodacer;  and  use 
of  name  is  unfair  competition,  althou^  aoeompanied  by  statement  tbat  de- 
fendant and  not  Beecham  makes  pillsw 

Approved  in  L.  E.  Waterman  Co.  v.  Modem  Pen  Co.,  235  U.  S.  94, 
59  Ii.  Ed.  145,  35  Sup.  Ct.  91,  enjoining  use  of  name  A.  A.  Waterman  by 
pen  company  without  juxtaposing  words  ''not  connected  with  L.  E. 
Waterman  Co.";  Lambert  Pharmacal  Co.  v.  Bolton  Chemical  Corp.,  219 
Fed.  328,  holding  name  "Listerine"  had  not  become  generic  in  sense  that 
right  to  name  disappears  where  it  had  always  been  associated  with 
article  manufactured  by  owner,  and  enjoinine  as  infringement  use  of 
name  *'Listogen";  Nashville  Syrup  Co.  v.  Coca-Cola  Co.,  215  Fed.  530, 
Ann.  Gas.  1915B,  368,  132  C.  C.  A.  39,  holding  name  '*  Coca-Cola"  res- 
tored as  trademark  for  syrup  used  for  basis  of  carbonated  drinks  and 
used  exclusively  by  owner  for  more  than  ten  years  prior  to  1905  is  in- 
fringed by  use  of  Fletcher's  Coca-Cola  on  similar  product. 

Averments  in  suit  between  diverse  citizens  charging  infringement  of 
trademark  registered  under  act  of  Congress  are  sufficient  to  invoke  Circuit 
Court's  Jurisdiction  on  ground  tbat  case  depends  on  law  of  United  States. 

Approved  in  Baglin  v.  Cusenier  Co.,  221  U.  S.  591,  55  L.  Ed.  869,  31 
Sup.  Ct.  669,  upholding  jurisdiction  of  Circuit  Court  in  suit  to  restrain 
infringement  of  trade  name  and  unfair  competition  between  foreign  cor- 
poration and  New  York  coirporation. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  8. 
624,  59  L.  Ed.  1151,  35  Sup.  Ct.  708,  dismissing  appeal  f3X>m  Circuit 
Court  of  Appeals  in  suit  to  enjoin  use  of  trade  name,  where  attempt  to 
register  and  obtain  statutory  trademark  upon  proper  name  was  long 
after  expiration  of  trademaik. . 

Proprietor  of  so-called  patent  medicine  made  by  secret  fomnila  will  not 
^  deprived  of  protection  against  unfair  conipeftttion  because  article  is  not 
l^^^ted  or  for  trivial  misstatements  ss  to  place  of  manufacture  or  Christian 
AUBe  of  manufacturer,  wbere  public  was  not  defrauded  by  such  statements. 
Approved  in  Chickering  v.   Chickering  &  Sons,  215  Fed.  499,  131 
^'  ^-  A.  538,  holding  successors  of  original  Chickering  have  sole  right 
to  use  word  "Chickering,"  and  enjoining  grandsons  of  brother  of  origi- 
nal Chickering  from  advertising  that  their  pianos  are  the  only  Ghicker- 
'«gs ;  W.  A.  Gaines  &  Co.  v.  Turner-Looker  Co.,  204  Fed.  558,  559,  123 
C-.    C.    j^^  79,  construing  act  of  1897  relating  to  bottling  of  distilled 
•P'^ritB  in  bond  in  light  of  report  of  committee  of  House  of  Representav 
®®>   and  holding  statement  that  government  guarantees  purity,  while 
^?     ®*'Hctly  true,  is  not  so  different  from  guaranty  afforded  by  affixing 
S^v^mment  stamp  as  to  deprive  manufacturer  of  right  to  injunction 
*S^*i«t  infringement  of  label. 
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221  U.  S.  274-280,  55  L.  Ed.  732,  31  Sup.  Ct.  557,  liATTEB  OF  HABBIS. 

Bankrupt  cannot  refuse  to  snrrender  books  to'^Mceiver  on  groond  of 
prlvUelBre  against  self-incrimination  under  fiftb  amendment,  since,  under  Act 
of  1898,  section  2,  lie  could  not  have  witblield  possession  from  trustee  of 
wbat  he  no  longer  owned. 

Approved  in  Johnson  v.  United  States,  228  U.  S.  458,  47  L.  R.  A. 
(N.  S.)  268,  57  L.  Ed.  920,  33  Sup.  Ct.  572,  holding  in  prosecution  of 
bankrupt  for  concealing  money  from  trustee,  admission  in  evidence  of 
books  transferred  to  trustee  under  section  70  is  not  violation  of  gnar- 
anty  against  s^f -incrimination ;  In  re  Mandel,  224  Fed.  643,  holding- 
under  New  York  Banking  Law  (Laws  1914,  c.  369),  §§67,  60,  super- 
intendent of  banks  may  seize  property  of  private  banker,  where  his 
business  is  thought  to  be  in  unsafe  condition,  although  banker  loses 
possession  which  might  have  been  protected  against  direct  process  in 
criminal  prosecution;  Podolin  v.  Lesher  Warner  Dry  Gh>ods  Co.,  210 
Fed.  104>  126  C.  C.  A.  611  (affirming  205  Fed.  566),  and  In  re  Podolin, 
202  Fed.  1015,  both  holding  bankrupts  indicted  for  misuse  of  mail  can- 
not on  ground  of  self-incrimination,  refuse  to  file  schedules;  In  re 
Harris,  190  Fed.  1019,  111  C.  C.  A.  667,  affirming  order  of  District  Court 
directing  bankrupt  to  deliver  books  to  receiver  for  purpose  of  civil 
administration  of  estate  in  bankruptcy;  United  States  v.  Halstead,  3S 
App.  D.  0.  75,  holding  constitutional  rights  of  accused  are  not  infringed 
by  use  of  books  and  of  his  papers  in  hands  of  trustee  in  bankruptcy  as 
evidence  against  him  in  criminal  proceeding  for  embezzlement. 

Use  in  criminal  proceedings  of  books  produced  in  another  proceed- 
ing as  violation  of  right  against  self-crimination.  NotCi  47 
L.  B.  A.  (N.  S.)  264. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  69 
L.  Ed.  135,  35  Sup.  Ct.  16,  holding  certificate  in  this  case  presents  dis- 
tinct and  definite  questions  of  law,  which,  with  one  exception,  are 
clearly  j>ertinent. 

221  V.  a  280-286,  56  I..  Ed.  785,  81  Sup.  Ot  658,  8TBA88HBIM  ▼.  DAII.T. 

Xndictmemt  substantially  charging  crime  Is  snfllclent  upon  habeas  cerpns 
In  extradition  proceedings. 

Approved  in  United  States  ex  rel.  Brown  v.  Cooke,  209  Fed.  608,  126 
C.  C.  A.  429,  holding  in  habeas  corpus  proceeding  court,  in  determining 
whether  fugitive  from  justice  has  been  lawfully  demanded,  cannot  take 
into  consideration  whether  he  will  be  accorded  fair  trial  in  demanding^ 
State;  Powell  v.  United  States,  206  Fed.  403,  124  C.  C.  A,  282,  com- 
plaint in  extradition  proceedings  made  at  request  of  British  vice-consnl 
is  not  defective  because  made  on  informaticm  and  belief;  Goodale  y. 
Splain,  ^  App.  D.  C.  239,  Lamar  v.  Sixain,  42  App.  D.  C.  304,  and 
Wheeler  ▼.  Palmer,  42  App.  D.  C.  397,  sdl  holding  indictment  in  extra- 
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dition  proceedings  charging  crime  againjst  laws  of  demanding  State  is 
sufficient. 

Acts  done  outBlde  Jurisdiction,  but  Intended  to  produce  detrimental 
effects  witbln  It,  Justify  State  in  pnnisliing  cause  of  barm  as  if  he  had  1>een 
present  in  effect,  If  State  succeeds  in  getting  blm  witbln  Its  power. 

Approved  in  Ez  parte  Graham,  216  Fed.  817,  holding  question  whether 
person  charged  with  obtaining  money  by  false  pretenses  is  fugitive  from 
justice  from  demanding  State  depends  upon  whether  he  committed 
essential  element  of  crime  within  State ;  State  v.  Gruber,  116  Minn.  225, 
45  Ii.  B.  A.  (N.  S.)  591, 133  N.  W.  573,  holding  salesman  for  New  York 
manufacturer  taking  order  from  dealer  in  St.  Paul  and  delivering  ship- 
ment to  carrier  in  New  York  for  confectionery,  part  of  which  was  dyed 
with  coal  tar,  does  not  violate  R.  L.  1905,  §  1767,  prohibiting  sale  in  State 
of  confectionery  dyed  with  coal  tar;  State  ex  rel.  Hebert  v.  Coleman,  3 
Term.  Civ.  330,  holding  person  who  does  overt  act  which  is  step  toward 
crime  and  then  leaves  State  before  other  acts  consummating  crime  were 
done  is  fugitive  from  justice;  dissenting  opinion  in  Hyde  v.  United 
States,  225  U.  S.  386,  Ann.  Gas.  1914A,  614,  66  L.  Ed.  1133,  32  Sup.  Ct. 
793,  majority  holding  overt  acts  performed  in  one  district  by  party  con- 
spiring in  another  district  in  violation  of  Rev.  Stats.,  §  5440,  gives  juris- 
diction to  court  in  district  in  which  overt  acts  were  performed. 

PeiBon  committing  nitbln  State  overt  act  wblch  Is,  and  Is  Intended  to 
^  material  step  toward  aocompllsbing  cxime,  and  tben  absenting  bimself 
^om  state  and  doing  rest  elseiwbere,  is  fngttiye  ftom  Justice. 

Approved  in  Hyland  v.  Rochelle,  179  Ind.  693, 100  N.  E.  850,  uphold- 
^^  jurisdiction,  under  statute  of  1905,  of  judge  of  city  court  of  Indian- 
apolis to  determine  identity  of  fugitive  from  justice. 

I^gitives  subject  to  extradition.    Note,  51  L.  R.  A.  (N.  8.)  671. 
^^  tr.  8.  286-317,  66  U  Ed.  738,  31  Sapi  Ot.  587,  TiaSB  ▼.  WESTEBH 

^JsnrBBTMBxrs  oo. 

Obvious  purpose  of  Act  of  1908,  sections  8  and  9,  Is  to  continne  super- 
^^^  over  xigbt  of  full-blood  Indians  to  dispose  of  lands  by  will,  and  tore- 
^'^  Conveyances  of  interests  of  full-blood  Indians  to  be  approved  by  com- 
^*®*^«*t  conrt. 

-Approved  in  Heckman  v.  United  States,  224  U.  S.  446,  56  L.  Ed.  833, 

Sup.  Ct.  424,  Indian  may  bring  suit  to  cancel  prohibited  transfer, 

^  Suit  by  United  States  precludes  suit  by  allottee  for  same  purpose; 

^^ited  States  v.  Knight,  206  Fed.  147,  148,  124  C.  C.  A.  211,  holding 

p  ^^    of  Indian  hwr  made  October  12,  1908,  and  approved  by  County 

«^-*^j  is  valid  under  act  of  May  27, 1908,  without  approval  of  Secretary 

^   -^^teror  required  by  act  of  1906,  although  ancestor  died  prior  to 

^/^^^ion  of  act  of  1908;  McGeisey  v.  Board  of  Commrs.  of  Seminole 

^tUxty,  45  OkL  U,  144  Pac.  615,  and  Marcy  v.  Board  of  Commrs.  of 
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Seminole  County,  45  Okl.  7,  8,  144  Pac.  613,  both  holding  under  proviso 
to  section  9  of  Act  of  1908,  requiring  court  to  approve  conyeyan<!e8  of 
full-blood  Indians,  inherited  lands  of  full-blood  Indians  are  not  taxable 
by  State;  Maharry  v.  Eatman,  29  Okl.  60,  116  Pac.  941,  holding 
approval  of  Secretary  of  Interior  is  not  necessary  to  validity  of  deed 
of  full-blood  Indian  heirs  executed  in  1909,  whose  ancestor  died  in  1907 
since  under  act  of  1908  approval  of  court  having  jurisdiction  of  settle- 
ment of  estate  is  all  that  is  necessa^;  Taylor  ▼.  United  S.tates,  230  Fed. 
683,  144  €.  C.  A.  634,  ai^endo. 

Distinguished  in  Levindale  Lead  etc.  Min.  Go.  ▼.  Coleman,  241  U.  S* 
437,  60  L.  Ed.  1082,  36  Sup.  Ct  644,  holding  provisions  of  Osage  Indian 
allotment  act  of  1906  do  not  apply  to  lands  inherited  by  white  member 
of  tribe  from  Indian  wife  and  chHd. 

Act  of  1906,  construed  in  light  of  sabsequdnt  legislation,  was  intended 
to  give  additional  protection  to  full-blood  Indians;  and  poipose  of  section 
22,  in  so  far  as  adult  heirs  of  deceased  Indians  of  Five  Civilized  Tribes  are 
concerned,  is  to  sabject  convesrances  of  lands  made  by  fuU-blood  Indians  to 
approval  of  Secretary  of  Interior. 

Approved  in  United  States  v.  First  Nat.  Bank  of  Detroit,  234  U.  S. 
260,  58  L.  Ed.  1304,  34  Sup.  Ct.  846,  construing  Clapp  amendments  of 
1906  and  1907  removing  restrictions  ux)on  alienation  of  Chippewa  allot- 
ments held  by  mixed  bloods,  as  appl3ring  to  mixed  bloods  of  all  degrees 
and  not  only  to  those  having  half  white  blood  or  more;  Bowling  v. 
United  States,  233  U.  S.  536,  58  L:  Ed.  1088,  34  Sup.  Ct.  659,  holding 
restrictions  upon  alienation  of  Indian  allotment  imjwsed  by  act  of  1889 
are  binding  upon  allottee  or  heirs  during  trust  period ;  United  States  v. 
Western  Investment  Co.,  226  Fed.  727,  141  C.  C.  A.  482,  holding  act  of 
1906  prohibiting  full-blood  heirs  of  deceased  Indian  from  making  con- 
veyances without  approval  of  Secretary  of  Interior  applies  to  convey- 
ance executed  thereafter,  although  restrictions  upon  alienation  of  land 
had  expired  before  its  enactment. 

Distinguished  in  Hemmer  v.  United  States,  204  Fed.  903,  123  C.  C.  A. 
194,  holding  act  of  1884  did  not  extend  from  five  to  twenty-five  years 
restriction  upon  alienation  of  lands  acquired  as  homestead  by  Indian 
under  act  of  1875. 

Where  several  acts  of  Congress  relate  to  same  subject  matter,  snbse- 
qnent  legislation  may  be  considered  in  interxnretatlon  of  prior  legislation. 

Approved  in  Grout  v.  Ruskin,  207  Fed.  276,  127  C.  C.  A.  1,  constru- 
ing Ohio  Rev.  Stats.,  §  2573;  In  re  Lands  of  Five  Civilized  Tribes,  199 
Fed.  823,  under  Atoka  Agreement  embodied  in  Curtis  Act  of  1898  and 
Supplemental  Agreement  of  1902,  entire  allotment  to  freedmen  of  Choc- 
taw and  Chickasaw  tribes  had  status  of  homesteads,  and  restrictions 
ux)on  alienation  were  not  removed  by  act  of  1904,  removing  restrictions 
as  to  allottees  not  of  Indian  blood,  except  as  to  minors  and  homesteads ; 
Beaty  v.  State  ex  rel.  Lee,  35  Okl.  683,  130  Pac.  959,  holding  act  of 
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1911,  providing  for  election  of  superior  judges  every  four  years  and 
repealing  section  16  of  act  of  1910,  does  not  extend  term  of  judges 
elected  under  act  of  1910;  In  re  Davis'  Estate,  32  Okl.  214,  122  Pac. 
549,  holding  act  of  1904  did  not  repeal  section  15  of  Act  of  1902,  pro- 
viding that  lands  allotted  to  members  and  freed  men  of  Chickasaw  and 
Choctaw  Nations  should  not  be  affected  by  deed,  debt,  or  obligation  dur- 
ing period  of  restrictions  upon  alienation;  Groom  v.  Wright,  30  Okl. 
655,  660,  121  Pac.  216,  218,  holding  Creek  Supplemental  Agreement, 
§  16,  prohibiting  alienation  of  Creek  homestead  for  twenty-one  years,  is 
subject  to  provision  of  section  17  authorizing  Creek  citizens  to  rent 
allotments  for  agricultural  purposes  for  period  not  to  exceed  five  years. 

As  Ck>iigre08  has  plenary  power  to  legislate  oancenilng  tribal  r^atlons 
and  property  of  Tndiang^  it  is  for  Oongress,  not  courts,  to  detexmlne  when 
goanUansbip  oTer  Indians  alLall  cease. 

Approved  in  Perrin  v.  United  States,  232  U.  S.  487,.  58  L.  Ed.  696,  34 
Sup.  Ct.  387,  failure  to  limit  expressly  to  trust  period  prohibition 
against  sale  of  liquor  ujwn  superseded  lands  in  Indian  reservation  does 
not  invalidate  prohibition  during  trust  period ;  United  States  v.  Sanaoval 
231  U.  S.  46,  47,  58  L.  Ed.  114,  34  Sup.  Ct.  1,  upholding  act  of  1897,  as 
supplemented  by  New  Mexico  Enabling  Act  of  1910,  prohibiting  intro- 
duction of  intoxicating  liquor  into  Indian  country,  including  lands  of 
Pueblo  Indians  in  New  Mexico;  United  States  v.  Hemmer,  195  Fed. 
806,  holding  issuance  of  patent  for  homestead  to  Indian  in  lieu  of  pat- 
ent issued  by  mistake  was  within  power  of  government,  and  land  sub- 
ject to  twenty-five  year  limitation  under  act  of  1884  was  not  taxable; 
Schock  V.  Sweet,  45  Okl.  59,  145  Pac.  390,  holding  town  lots  originally 
part  of  homestead  of  Creek  Indian,  which  allotment  was  nontaxable, 
are  not  exempt  from  taxation;  Walker  v.  Brown,  43  Okl.  146,  141  Pac. 
682,  holding  words  ** prevented  by  law"  in  section  8341,  of  Rev.  Laws  of 
1910,  prohibiting  person  who  is  prevented  by  law  from  alienating  land 
to  bequeath  it  by  will,  does  not  apply  to  Indians  prevented  by  act  of 
Congress  from  alienating  land,  and  will  of  Indian  is  vaild;  Leahy  v. 
Indian  Territory  Illuminating  Oil  Co.,  39  Okl.  318,  135  Pac.  419,  hold- 
ing plenary  jwwer  of  Congress  over  lands  of  Osage  Indians  could  not 
be  so  limited  by'  act  of  1905,  extending  for  additional  term  oil  and  gas 
lease,  as  to  preclude  Congress  from  providing  by  act  of  1906  how  and 
to  whom  oil  and  gas  royalties  on  allotted  lands  should  be  paid;  Texas 
Co.  V.  Henry,  34  Okl.  349,  355,  126  Pac.  227,  229,  •  upholding  act  of 
Congress  of  1904  authorizing  Secretary  of  Interior  to  grant  right  of 
way  for  construction  of  oil  and  gas  pipe-lines  through  Indian  allotted 
lands  subject  to  restrictions  upon  alienation;  In  re  Davis'  Estate,  32 
Okl.  223,  122  Pac.  652,  holding  allotment  of  Choctaw  freedman  dying 
intestate  cannot  be  sold  for  his  debts;  Williams  v.  Johnson,  32  Okl.  256, 
122  Pac.  4^,  holding  act  of  Congress  of  1904,  removing  disabilities  of 
Indians  rex>eals  by  implication  act  of  Congress  of  1902,  in  so  far  as 
there  is  conflict,  and  Indian  had  right  to  alienate  land. 
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When  act  of  1906  was  jMwsed,  Congress  had  not  by  SnpplMnental  Creek 
Agreement  of  1902,  or  by  other  acta  released  its  control  over  alienation  of 
lands  of  full-blood  Creek  Indians,  and  it  was  within  its  power  to  continue  to 
restrict  alienation  of  lands  of  such  Indians  by  requiring  approval  of  Secre- 
tary of  Interior,  notwithstanding  fact  that  dtlzensbip  was  conferred  upon 
Creek  Indians  by  act  of  1901. 

Approved  in  United  States  ▼.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  holding  under  General  Allotment  Act  of  1887,  and  act  of 
1889,  making  allotments  in  Rosebud  Indian  Reservation,  Indians  re- 
mained wards  of  Nation,  and  in  prosecution  for  violation  of  act  of 
1897,  prohibiting  sale  of  intoxicating  liquor  to  such  Indians,  question 
whether  Indians  were  citizens  need  not  be  considered;  Hallowell  v. 
Commons,  239  U.  S.  509,  60  L.  Ed.  411,  36  Sup.  Ct.  203,  upholding  act 
of  1910,  taking  away,  even  as  to  pending  cases,  jurisdiction  of  Federal 
district  courts  over  suits  to  establish  equitable  title  of  alleged  heirs  of 
Indian  allottee  dying  intestate  during  trust  period,  and  vesting  power 
in  Secretaiy  of  Interior  to  determine  heirs;  United  States  v.  Noble,  237 
U.  S.  79,  59  L.  Ed.  847,  35  Sup.  Ct.  532,  holding  United  States  may  sue 
to  set  aside  mining  leases  of  allotted  land  of  Quapaw  Indian  in  viola- 
tion of  restriction  upon  alienation;  Truskett  v.  Closser,  236  U.  S.  228, 
59  L.  Ed.  551,  35  Sup.  Ct.  385,  conferring  of  rights  of  majority  under 
State  statute  on. minor  Indian  allottee  to  qualify  him  to  make  lease  is 
beyond  power  of  Oklahoma  District  Court,  notwithstanding  removal 
of  restrictions  \ipon  alienation  by  act  of  1908,  in  view  of  its  provisions 
relating  to  leases  by  minors  through  guardians  under  orders  of  State 
probate  court;  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  296,  59 
L.  Ed.  236,  35  Sup.  Ct.  27,  holding  Atoka  Agreement  of  1897,  between 
government  and  Choctaw  and  Chickasaw  Indians  imposes  duty  upon 
government  with  respect  to  operation  of  coal  mines  on  Indian  lands, 
and  lessees  of  mines  are  not  subject  to  gross  revenue  tax  imposed  by 
Oklahoma  Act  of  1908;  Bowling  v.  United  States,  233  U.  S.  534,  58 
L.  Ed.  1083,  34  Sup.  Ct.  659  (affirming  191  Fed.  22,  lU  G.  C.  A.  561), 
holding  United  States  has  capacity  to  sue  to  set  aside  conveyances  or 
contracts  in  violation  of  restrictions  upon  alienation  of  Indian  land, 
and  fact  that  Indian  is  citizen  is  immaterial;  United  States  v.  Pelican, 
232  U.  S.  447,  451,  58  L.  Ed.  678,  680,  34  Sup.  Ct.  396,  upholding  Fed- 
eral jurisdiction  to  punish  crime  committed  by  person  not  Indian 
against  Indian  allottee  on  Indian  allotment  in  Colville  reservation 
within  trust  period;  United  States  v.  Wright,  229  U.  S.  237,  57  L.  Ed. 
1166,  33  Sup.  Ct.  630,  holding  provisions  of  acts  of  1892  and  1897,  re- 
lating to  introduction  of  liquor  into  Indian  Territory  from  points  out- 
side of  territory,  but  within  what  is  now  Oklahoma,  were  not  repealed 
by  Oklahoma  Enabling  Act  of  1906;  Heckman  v.  United  States,  224 
U.  S.  428,  436,  56  L.  Ed.  826,  829,  32  Sup.  Ct.  424,  holding  United  States 
may  sue  to  cancel  patent  to  Indian  lands  conveyed  in  violation  of  re- 
strictions upon  alienation,  although  it  has  no  pecuniary  interest  therein, 
v.vA  upholding  act  of  1908,  providing  appropriation  for  expense  of  such 
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soita;   Ballowell  t.  United  States,  221  U.  8.  323,  324,  66  L.  Ed.  753, 
764,   31    Sup.  Gt.  587,  holding  aet  of  1897,  prohibiting  introduction  of 
liquor  into  Indian  country,  applies  to  Indian  citizen  introducing  liquor 
upon    allotment  within  reservation  in  Nebraska  within  trust  period; 
United  States  v.  Gray,  201  Fed.  293,  119  C.  C.  A.  629,  holding  United 
States  may  sue  to  recover  damages  for  breach  of  lease  made  by  Indian 
allottee ;  United  States  v.  Fitzgerald,  201  Fed.  296,  119  C.  C.  A.  533, 
holding  United  States  may  sue  to  recover  personal  property  wrongfully 
taken  from  Indian  citizen ;  Bartlett  v.  United  States,  203  Fed.  412,  121 
C.   C.    A.  620,  holding  United  States  has  no  such  interest  in  Indian 
allotted  lands  as  entitles  it  to  maintain  suit  to  set  aside  conveyances 
°^de  after  termination  of  restrictions;  Mosier  y.  United  States,  198 
Fed.  58,  117  C.  C.  A.  162,  affirming  conviction  for  violation  of  act  of 
1897  by  sale  of  liquor  to  Osage  Indian,  who  is  citizen;  Truskett  v 
Closser,  198  Fed.  837,  117  C.  C.  A.  477,  holding  under  act  of  Congiess 
o^  1908,  State  District  Court,  acting  under  State  statute,  cannot  confe? 
^ftjority  on  Indian  minor  allottae  so  as  to  qualify  him  to  lease  allot- 
"^nt ;  United  States  Express  Co.  v.  Friedman,  191  Fed.  680, 112  C.  C.  A 
219,  Oklahoma  Enabling  Act  of  1906,  did  not  repeal  by  implication  act 
^\  1897,  prohibiting  introduction  of  liquor  into  Indian  country,  as  ap- 
plied to  Indian  territory;  Ballinger  v.  Lee,  43  App.  D.  C.  428,  holding 
^qnity   ^i[i  not  intervene  by  injunction  and  apx)ointment  of  receiver 
**  suit  of  partner  against  copartner,  where  partnership  was  formed  to 
prosecute  Indian  claims  rendered  void  by  subsequent  aet  of  Congress, 
^«ich   provided  for  payment  of  reasonable  compensation  to  attorneys 
ftK*  ^^  Indian  funds  by  Secretary  of  Interior;  State  v.  Lett,  21  Idaho, 
^^f  123  Pac.  496,  upholding  jurisdiction  of  State  court  to  try  Nez  Perce 
^«»diau  for  larceny;  Neilson  v.  Alberty,  36  Okl.  500,  129  Pac.  861,  hold- 
S  issuance  of  certificate  of  competency  to  Osage  Indian  did  not  re- 
^^®  x^estrictions  upon  alienation  of  land  so  as  to  subject  land  to  judg- 
^^^t    lien;  WiUiams  v.  Johnson,  32  Okl.  257,  122  Pac.  488,  holding 
^  o£   Congress  of  1904,  removing  disabilities  of  Indians,  repealed  act 
1      1^X2  under  which  allotment  was  made,  and  Indian's  conveyance  of 
'"^  is  vaUd. 

3g-*^»stinguished  in  WUliams  v.  Johnson,  239  U.  S.  420,  60  L.  Ed.  860, 

^^p.  Ct.  162,  upholding  provisions  of  act  of  1904,  removing  certain 

rj^  ^^ctions  imposed  by  act  of  1902,  upon  alienation  of  allotments  to 

^^oeta.^  Indians;  Choate  v.  Trapp,'  224  U.  S.  678,  56  L.  Ed.  947,  32  Sup. 

•   ^6S,  holding  tax  exemption  recognized  by  Oklahoma  Constitution  in 

o.  ^^ts  of  allottee  Indians  cannot  be  abrogated  by  statute;   United 

^t^3    V.  Sandoval,  198  Fed.  556,  provisions  of  New  Mexico  Enabling 

ti-  ^  ^^<5laring  Pueblo  Indian  lands,  Indian  country  and  prohibiting  in- 

j^    ^^^otion  of  intoxicating  liquor  therein,  are  void;  Kitto  v.  State,  98 

itus  *    X72,  L.  R.  A.  1915P,  582,  152  N.  W.  383,  upholding  State  court's 

j^^^^^iction  of  assault  committed  by  one  allottee  upon  another  within 

^^ta   of  Indian  reservation. 


221 U.  S.  317-324       NOTES  ON  U.  S.  REPORTS.  314 

Miscellaneous.  Cited  in  SiEemore  v.  Brady,  235  U.  S.  448,  69  L.  Ed. 
Sll|  35  Sup.  Ct.  135,  to  x)oint  that  Supplemental  Creek  Agreement  went 
into  effect  August  8,  1902;  Nunn  v.  Hazelrigg,  216  Fed.  334,  132 
C.  C.  A.  474,  referring  to  provision  of  Supplemental  Creek  Agreement 
requiring  approval  by  tribal  council  of  such  agreement;  United  States 
V.  Cook,  225  Fed.  758,  141  C.  C.  A.  22,  holding  word  "limitation"  in 
Supplemental  Creek  Agreement  of  1902,  §16,  refers  to  restrictions 
upon  alienation,  and  removes  homesteads  of  such  allottees  without  issue 
born  after  May  25,  1901,  as  died  intestate^  from  restrictions,  and  they 
are  subject  to  sale  by  heirs. 

221  XT.  a  317-324,  55  L^  EcL  760,  31  Sup.  Ot  687,  HALI^WISLIi  ▼.  XTNITED 
STATES. 

Congress  lias  plenary  power  to  make  rales  and  regulations  zespecting 
lands  held  in  trust  for  Indians. 

Approved  in  United  States  v.  Nice*  241  U.  S.  598,  60  L.  Ed.  1195, 
36  Sup.  Ct.  696,  under  general  Allotment  Act  of  1887  and  act  of  1880, 
making  allotments  in  Rosebud  Indian  Reservation,  Indians  remained 
wards  of  Nation,  and  act  of  1897,  prohibiting  sale  of  intoidcating  liquor 
to  such  Indians,  is  valid ;  Perrin  v.  United  States,  232  U.  S.  481,  482^  58 
L.  Ed.  693,  694,  34  Sup.  Ct.  387,  upholding  provision  of  article  XVII 
of  Agreement  of  1894,  with  Tankton  Sioux,  prohibiting  sale  or  giving 
away  of  intoxicating  liquor  upon  ceded  lands,  as  applied  to  sale  of 
liquor  upon  town  lot  held  in  private  ownership;  Ex  parte  Van  Moore, 
221  Fed.  968,  holding  lands  formerly  within  Indian  reservation  held  by 
allottee  under  trust  patent  are  Indian  lands  within  exclusive  Federal 
jurisdiction,  and  releasing  on  habeas  corpus  tribal  Indian  convicted  by 
State  court  under  State  law  for  crime  committed  against  another  In- 
dian on  such  lands ;  United  States  v.  Myers,  206  Fed.  394,  124  C.  C.  A. 
269,  land  ceases  to  be  Indian  country  when  Indian  title  thereto  is  ex- 
tinguished, and  setting  apart  land  for  school  to  educate  Indian  chil- 
dren does  not  make  it  Indian  country  within  meaning  of  Rev.  Stats. 
§  2148;  Huff  v.  State,  9  Okl.  Cr.  681,  133  Pac.  267,  holding  interstote 
shipment  of  liquor  into  that  part  of  Oklahoma  which  was  formerly 
Indian  Territory  is  not  protected  by  Federal  law,  and  one  transjwrting 
liquor  brought  from  without  State,  from  one  point  in  State  to  an- , 
other  may  be  convicted  for  violation  of  State  prohibition  law. 

As  mere  fact  that  citizenship  has  been  conferred  upon  Indians  does  not 
end  right  of  XTnited  States  to  pass  laws  in  their  interest  as  dependent 
people,  act  of  1897,  prohibiting  introduction  of  liquor  into  Indian  conntry 
applies  to  lands  allotted  to  Indian  from  reservation  in  Nebraska  during 
period  that  United  States  holds  title  in  trust  to  such  lands. 

Approved  in  Hallowell  v.  Commons,  239  U.  S.  509,  60  L.  Ed.  411,  36 
Sup.  Ct.  203,  upholding  act  of  1910,  taking  away,  even  as  to  pending 
cases,  jurisdiction  of  Federal  District  Courts  over  suits  to  establish 
equitable  title  of  alleged  heirs  of  Indian  allottee  dying  intestate  during 
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trust  period,  and  vesting  power  in  Secretary  of  Interior  to  determine 
heirs;  United  States  v.  Noble,  237  U.  S.  79,  59  L.  Ed.  847,  35  Sup.  Ct. 
532,  holding  United  States  may  sne  to  set  aside  mining  lease  of  allotted 
land  of  Qaapaw  Indian  in  violation  of  restriction  upon  alienation; 
Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  645,  59  L.  Ed.  711, 
35  Sup.  Ct.  291  (affirming  213  Fed.  933,  Ann.  Oaa.  19160,  470,  131 
C.  C.  A.  160),  holding  acts  of  1892  and  1897,  prohibiting  introduction  of 
liquor  into  Indian  country  have  not  been  repealed  by  Oklahoma  Enab- 
ling Act  with  respect  to  interstate  or  intrastate  commerce,  and  indict- 
ment failing  to  allege  introduction  of  liquor  from  without  State  suffi- 
ciently alleges  conspiracy  in  violation  of  act  of  1897;  Clairmont  v. 
United  States,  225  U.  S.  568,  56  L.  Ed.  1204,  32  Sup.  Ct.  787,  holding 
title  to  Indian  lands  in  Montana  within  railroad  right  of  way  had  been 
extinguished,  and  land  is  no  longer  Indian  country  within  meaning  of 
act  -of  1897  prohibiting  introduction  of  liquor  into  Indian  counti-y ; 
United  States  v.  Pelican,  232  U.  S.  447,  448,  451,  58  L.  Ed.  678,  679, 
680,  34  Sup.  Ct.  396,  upholding  Federal  jurisdiction  to  punish  crime 
eoDunitted  by  person  not  Indian  against  Indian  allottee  on  Indian 
allotment  in  Colville  reservation  within  trust  period;  Pronovost  v. 
United  States,  232  U.  S.  489,  68  L.  Ed.  696.  34  Sup.  Ct.  391,  holding 
act  of  Congress  of  1897,  prohibiting  introduction  of  liquor  into  Indian 
eountiy  applies  to  introduction  of  liquor  into  Flathead  Indian  Reser- 
vation in  Montana;  United  States  v.  Sandoval,  231  U.  S.  47,  48,  49, 
58  L.  Ed.  114,  115,  34  Sup.  Ct.  1,  upholding  act  of  1897,  ob  supple- 
mented by  New  Mexico  Enabling  Act  of  1910,  prohibiting  introduction 
of  intoxicating  liquor  into  Indian  country,  including  lands  of  Pueblo 
Indiana  in  New  Mexico;  United  States  v.  Wright,  229  U.  S.  237,  57 
L.  Ed.  1166,  33  Sup.  Ct.  630,  holding  provisions  of  acts  of  1892  and 
1897  relating  to  introduction  of  liquor  into  Indian  Territory  from 
parts  outside  territory,  but  within  what  is  now  Oklahoma  were 
not  repealed  by  Oklahoma  Enabling  Act  of  1906;  Mosicr  v. 
United  States,  198  Fed.  58,  117  C.  C.  A.  162,  affirming  conviction  for 
violation  of  act  of  1897  by  sale  of  liquor  to  Osage  Indian,  who  is  citizen ; 
United  States  Express  Co.  v.  Friedman,  191  Fed.  680,  682,  112  C.  C.  A. 
219,  Oklahoma  Enabling  Act  of  1906,  did  not  repeal  by  implication  act 
of  1897,  prohibiting  introduction  of  liquor  into  Indian  countr}%  as  ap- 
plied to  Indian  Territory. 

Distinguished  in  Ex  parte  Webb,  225  V.  S.  690,  56  L.  Ed.  1259,  32 
Sup.  Ct.  769,  Oklahoma  Enabling  Act  of  1906  did  not  repeal  act  of  1895 
making  it  offense  to  introduce  liquor  from  other  States  or  territories 
into  that  part  of  State  which  was  Indian  Territory;  United  States  v. 
Sandoval,  198  Fed.  556,  provisions  of  New  Mexico  Enabling  Act  de- 
claring Pueblo  Indian  lands  Indian  countiy  and  prohibiting  introduc- 
tion of  intoxicating  liquor  therein  are  void ;  Kitto  v.  State,  98  Neb.  170, 
m,  172,  L.  R.  A.  1916P,  587,  152  N.  W.  383,  upholding  State  court's 
jorisdietion  of  assault  committed  by  one  allottee  upon  another  within 
limits  of  Indian  reservation. 
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Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Obs.  1912B,  1091,  1094.  ' 

Jurisdiction    to    punish    crimes    by    or    against    Indians.     Note, 
L.  R.  A.  1915F,  595. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  69 
L.  ISd.  135,  35  Sup.  Ct.  16,  holding  certificate  in  this  case  presents  dis- 
tinct and  definite  questions  of  law,  which,  with  one  exception,  are 
clearly  pertinent;  Addison  Ship-Y-Tuck  v.  United  States,  226  U.  S. 
604,  57  L.  Ed.  378,  33  Sup.  Ct.  216,  affirming  judgmwit  upon  authority 
of  principal  case. 

221  XT.  8.  325-333,  55  L.  Ed.  768,  31  Sap.  Ct.  690,  DOWDELL  ▼.  UNITED 
STATES. 

Supreme  Court,  under  Act  of  1902,  section  6,  proTiding  for  review  of 
Judgments  of  Supreme  Court  of  Philippine  Islands  involving  right  or  privi- 
lege under  Federal  Constitution,  statute,  or  treaty,  cannot  review  Judgment 
not  involving  such  Federal  right. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  li>3,  58  L.  Ed.  1236, 
34  Sup.  Ct.  712,  holding  Supreme  Court  of  Philippin%JLslands  has  juris- 
diction to  increase  sentence  imposed  by  Court  of  Fiiv^  Instance  in  libel 
suit. 

Fifth  amendment  to  Federal  Constitution  requiring  indictment  by  grand 
jury  does  not  apply  to  Philippines,  and  requirement  in  Philippine  Act  of 
1902  of  due  process  of  law  does  not  require  presentment  hy  indictment. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  98,  58  L.  Ed.  1235, 
34  Sup.  Ct.  712,  holding  requirement  of  fifth  amendment  to  Federal 
Constitution  does  not  eictend  of  its  own  force  to  Philippine  Islands, 
and  Act  No.  612,  §  2,  providing  for  presentment  by  information,  not  in 
conflict  with  Philippine  Bill  of  Rights  Act  of  1902,  is  valid ;  Lem  Woon, 
V.  Oregon,  229  U.  S.  589,  57  L.  Ed.  1842,  33  Sup.  Ct.  783,  upholding 
Oregon  Law  of  1899  allowing  prosecution  by  information  and  convic- 
tion thereunder. 

221  XT.  S.  333-346,  66  L.  Ed.  768,  31  Sup.  Ct.  575,  MEBILLAT  v.  HENSE7. 
Supreme  Court,  in  suit  to  set  aside  conveyance  as  ftaudulent,  will  follow 
concurrent  finding  of  two  lower  courts  that  no  actual  fraud  was  intended. 

Approved  in  Greey  v.  Dockendorff,  231  U.  S.  514,  58  L.  Ed.  342,  34 
Sup.  Ct.  166,  following  findings  of  Court  of  First  Instance  and  Circuit 
Court  of  Appeals  as  to  insolvency  and  knowledge  of  parties. 

221  XT.  S.  346-357,  56  L.  Ed.  762,  31  Sup.  Ct.  550,  LIVEBPOOL  ft  K  ft  a. 
INS.  CO.  V.  BOARD  OF  ASBES60SS  FOB  THE  PABISH  OF 
ORLEANS. 

Credits  on  open  account  are  Incorporeal  and  have  no  actual  situs  at  cred- 
itor's domicile,  but  are  property,  and  are  taxable  by  State  having  Jurisdic- 
Uon. 
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Appjoved  in  Detroit  ete.  Ry.  Co.  v.  Fuller^  206  Fed.  90,  holding  Pub- 
lie  Acts  of  Michigan  1911,  No.  95,  imposing  tax  on  owners  of  stocks, 
bonds,  and  other  evidences  of  indebtedness  of  specially  chartered  rail- 
road is  void  in  so  far  as  it  authorizes  tax  on  securities  held  without 
State;  Bliss  ▼.  Bliss,  221  Mass.  208,  L.  R.  A.  1916A,  889,  109  N.  E.  151, 
holding  Massachusetts  bonds  registered  under  Rev.  Laws,  c.  6,  §  74, 
owned  by  nonresident  and  kept  at  his  domicile  are  taxable  by  State. 

Distinguished  in  Penn  Mut.  life  Ins.  Co.  v.  Board  of  Assessors,  131 
La.  473,  59  South.  907,  holding  assessment  under  Act  No.  170  of  1898 
as  capital  of  nonresident  life  insurance  company  used  in  business  in 
State>  does  not  embrace  isolated  mortgage  loans  made  by  company  to 
residents  in  State,  who  are  not  policy-holders,  out  of  surplus  funds 
not  in  control  of  agent  in  State. 

Maxim  mobiUa  sequnntur  porsonam  yi^ds  to  fact  of  actual  control  else- 
wbere  and  control  adequate  to  confer  Jurisdiction  to  tax  Intangible  credits 
may  "be  found  in  sovereignty  of  debtor's  domicile,  stnce  value  of  such  credits 
to  creditor  exists  Arom  power  given  by  such  sovereignty  to  enforce  debt. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  191,  60  L.  Ed.  599, 
36  Snp.  Ct.  268,  upholding  State  tax  upon  membership  of  Minneapolis 
exchange,  whether  held  by  residents  or  nonresidents;  Orient  Ins.  Co. 
V.  Board  of  Assessors  for  The  Parish  of  Orleans,  221  U.  S.  359,  65  L.  Ed. 
771,  31  Sup.  Ct.  550,  upholding  tax  assessment  on  foreign  insurance 
company  under  Louisiana  Act  170  of  1898;  Bellows  Falls  Power  Co. 
V.  Commonwealth,  22  Mass.  61,  62,  Ann.  Gas.  19160,  834,  109  N.  £. 
897,  holding  shares  of  stock  of  foreign  corporation  are  personal  prop- 
erty taxable  at  domicile  of  owner. 

Distinguished  in  Conmionwealth  v.  Curtis  Pub.  Co.,  237  Pa.  336,  85 

AtL  361,  holding  New  Jersey  corporation  transacting  business  in  State 

is  subject  to  tax  on  capital  stock'  under  acts  of  1889,  1891  and  1893, 

but  is  not  liable  for  tax  on  deposits  in  bank  or  on  bonds  deposited  for 

'  safekeeping. 

State  lias  powiv  to  tax  premium  accounts  against  resident  debtors  pay- 
able In  coDflideratlien  of  insurance  to  foreign  insurance  company  transacting 
buatness  in  State;  Jurisdiction  to  tax  rests  upon  considerations  more 
fundamental  tban  that  notes  have  been  given. 

Approved  in  Globe  ft  Rutgers  Fire  Ins.  Co.  v.  New  Orleans,  128  La. 
864,  55  South.  556,  following  rule;  Commonwealth  v.  B.  F.  Avery 
&  Sons,  163  Ey.  830,  174  S.  W.  519,  accounts  receivable  of  domestic 
corporation  on  deposit  in  local  banks  in  towns,  of  selling  agencies  in 
other  States  are  not  taxable  by  State;  Bertron,  Griscom  ft  Jenks  v. 
City  of  New  Orleans,  131  La.  75,  59  South.  20,  upholding  tax  under 
Act  170  of  1898,  §  7,  upon  average  capital  employed  in  brokerage 
business  of  foreign  corporation  carried  on  by  resident  agent. 

Distinguished  in  Commonwealth  v.  Prudential  Life  Ins.  Co.,  149 
Ky.  384,  149  S.  W.  838,  holding  deposits  by  foreign  insurance  com- 
pany of  daily  proceeds  of  local  business  which  are  promptly  trans- 
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xnitted  to  home  office  in  another  State  are  not  taxable  in  State;  Hill- 
man  Land  etc.  Co.  v.  Commonwealth,  148  Ky.  342,  L.  R.  A.  19150,  929, 
146  S.  W.  781,  holding  foreign  corporation  doing  business  in  State 
at  loss,  and  remitting  proceeds  to  home  office,  cannot  be  taxed  on 
amount  of  money  greater  than  income^  which  amount  is  deposited  by 
resident  agent  to  defray  expenses. 

221  XT.  a  368-361,  55  L.  Bd.  769,  31  Sup.  Ot.  554,  ORIENT  INS.  OO.  ▼. 
BOAKD  OF  ASSESSORS  FOB  THE  PARISH  OF  ORLEAN& 

State  lias  power  to  tax  preminma  due  from  resldenta  to  nonresident  in- 
surance company,  altaiongh  debts  were  not  due  to  corporation  by  policy- 
holders, but  by  local  agents. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  190,  60  L.  Ed.  599,  36 
Sup.  Ct.  268,  upholding  State  tax  upon  membership  in  incorx)orated 
association,  whether  held  by  residents  or  nonresidents;  Bertron,  Gris- 
cbm  &  Jenks  v.  City  of  New  Orleans,  131  La.  76,  69  South.  20,  uphold- 
ing tax  under  Act  170  of  1898,  §  7,  upon  average  capital  employed  in 
brokerage  business  of  foreign  corporation  carried  on  by  resident  agent. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  L.  R.  A.  19150,  931. 

221  U.  S.  861-S91,  56  I..  Ed.  771,  81  Sup.  Ot  538,  WIIJ30N  ▼.  X7NITED 
STATES. 

Validity  of  subpoena  duces  tecum  does  not  depend  upon  ad  testificandum 
clause. 

Approved  in  Norcross  v.  United  States,  209  Fed.  17, 126  C.  C.  A.  156, 
holding  subpoena  duces  tecum  to  secretary  of  corporation  to  produce 
books  and  records  relating  to  stated  matters  is  not  void  because  it  con* 
tains  no  ad  testificandum  clause  or  because  no  proceedings  against  cor- 
poration or  its  officers  were  pending. 

Officer  of  corporation  cannot  refuse  to  produce  books  of  corporattoB 
under  subpoena  duces  tecum  issued  to  corporation  on  groud  of  vnreasoa- 
able  search  and  seisure  or  upon  ground  of  Incriminating  blmstff  or  to  protect 
corporation. 

Approved  in  Grant  v.  United  States,  227  U.  S.  80,  57  L.  Bd.  426,  33 
Sup.  Ct.  190  (affirming  In  re  Grant,  198  Fed.  708,  710),  holding  books 
of  defunct  corporation  transferred  to  stockholder  were  corporate 
records  and  could  not  be  withheld  by  stockholder  on  ground  of  self- 
incrimination,  nor  by  his  attorney  holding  them  for  safekeeping  and  not 
in  his  professional  capacity;  Heike  v.  United  States,  227  U.  S.  143,  57 
L.  Ed.  456,  33  Sup.  Ct.  226  (affirming  192  Fed.  90,  112  C.  C.  A.  616), 
statements  compiled  by  employees  of  corporation  from  books  and 
records  produced  before  grand  jury  on  subpoena  duces  tecum  to  officer 
are  not  testimony  produced  by  such  officer  within  meaning  of  Act  of 
1903;  §  1,  granting  immunity  in  ce,rtain  cases ;  Wheeler  v.  United  StateSi 
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226  U.  S.  485,  487,  489,  490,  67  L.  Bd.  S12.  313,  814,  33  Sup.  Ct.  168, 
holding  subpoena  duces  tecum  without  ad  testificandum  clause  directed 
to  corporation  and  served  upon  officers  thereof,  requiring  production  of 
books  and  papers  of  dissolved  corporation,  does  not  violate  rights  of 
officers  under  fourth  and  fifth  amendments;  Baltimore  etc.  R.  R.  Co.  v. 
Interstate  Commerce  Commission,  221  U.  S.  622,  623,  55  L.  Ed.  884^  31 
Sap.  Ct.  621,  neither  carrier  nor  its  secretary  can  claim  privil^e  against 
self-incrimination  to  justify  refusal  to  comply  with  order  of  Interstate 
Commerce  Commission  requiring  secretary  to  make  monthly  reports 
relative  to  excess  hours  of  service  by  employees;  Dreier  v.  United 
States,  221  U.  S.  400,  Ann.  Oas.  1912D,  558,  55  L.  Ed.  786,  31  Sup.  Ct. 
538,  holding  officer  of  corporation  cannot  refuse  to  produce  books  of 
corporation  on  ground  of  self-incrimination ;  Hillman  v.  United  States, 
192  Fed.  266,  112  C.  C.  A.  522,  holding  plea  in  abatement  to  indictment 
of  president  of  corporation  that  books  containing  incriminating  evi- 
dence were  produced  before  grand  jury  is  bad,  where  it  showed  books 
belonged  to  corporation  and  not  to  president;  Simon  v.  American 
Tobacco  Co.,  192  Fed.  664,  665,  holding  privilege  against  self- 
incrimination  is  personal,  and  corporation  cannot  withhold  its  books, 
correspondence  and  accounts;  Burnett  v.  State,  8  Okl.  Cr.  658,  47 
L.  R.  A.  (N.  S.)  1175,  129  Pac.  1119,  holding  officers  of  insolvent  State 
bank  guilty  of  contempt  in  disobeying  order,  made  under  authority  of 
State  statute  relating  to  depositor's  guaranty  fund,  to  deliver  books 
and  papers  to  State  bank  commissioner. 

Right  of  x>er8on  against  whom  witness  is  called  to  object  to  his 
testimony  on  ground  that  it  may  incriminate  witness.  Note,  Ann. 
Can,  19130,  1389. 

Privilege  of  witness  against  self -crimination  as  extending  to  corpo- 
ration.   Note,  Ann.  Gas.  1916A,  380. 

Right  of  corporation,  corporate  officer  or  other  custodian  to  refuse 
to  produce  books  and  papers.  Note,  47  L.  B.  A.  (N.  S.)  1176, 
1177. 

Under  Tialtatodal  p<yw«ni  of  State  and  authority -^of  national  gOTem- 
ment,  where  coxporaAe  powers  are  in  domain  sabject  to  powers  of  Congress, 
eocporation  cannot  refuse  to  produce  books  on  ground  of  self-incrimination, 
although  objeet  of  inquiry  may  be  to  detect  and  punish  violations  of  law. 

Approved  in  American  Lithographic  Co.  v.  Werckmeister,  221  U.  S. 
611, 55  L.  Ed.  878, 31  Sup.  Ct.  676,  corporation  cannot  object  to  admission 
in  evidence  of  entries  in  its  books  produced  under  subpoena  duces  tecum 
in  suit  to  enforce  penalties  under  Rev.  Stats.,  §  4965,  for  infringement 
of  copyright;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  225  Fed.  304, 
305,  holding  right  against  self-incrimination  under  fifth  amendment  is 
personal  and  cannot  be  pleaded  by  railroad;  United  States  v.  Toledo 
Newspaper  Co.,  220  Fed.  515,  holding  in  prosecution  for  libel  corpora- 
tion may  be  compelled  to  produce  books;  Standard  Home  Co.  v.  Davis, 
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217  Fed.  916,  upholding  act  of  Arkansas  of  1913,  regulating  investment 
companies  doing  business  within  State  and  authorizing  examination  of 
condition  of  such  corporation;  Federal  Mining  etc.  Co.  y.  Public 
Utilities  Commission,  26  Idaho,  404,  143  Pac.  1177,  affirming  action 
of  commission  in  refusing  mining  company '9  application  to  examine 
books,  papers  and  files  of  water  company  in  order  to  prepare  itself  for 
hearing  before  commission;  Commonwealth  v.  Southern  Express  Co., 
160  Ky.  3,  L.  B.  A.  1915B,  913,  169  S.  W.  518,  corporation  may  be  re- 
quired to  produce  books  and  papers  in  inquiry  as  to  whether  it  is  violat- 
ing law,  though  they  contain  evidence  incriminating  it. 

Distinguished  in  In  re  Barnes,  204  N.  T.  117,  97  N.  E.  510,  holding 
newspaper  editor  not  guilty  of  contempt  for  refusal,  in  investigation 
by  Senate  committee  of  transactions  between  city  and  county  and  news- 
paper corporation,  to  answer  questions  relating  to  purchase  of  stock  in 
another  corporation. 

Extent  of  immunity  granted  to  witness  testifying  in  proceeding 
under  Federal  Anti-trust  Act.    Note,  Ann.  Oaa.  19140,  132. 

Miscellaneous.  Cited  in  Bomn  Hat  Co.  ▼.  United  States,  223  U.  S. 
714,  56  L.  Ed.  626,  32  Sup.  Ct.  521,  affirming  judgment  on  authority  of 
principal  case. 

221  U.  a  89i-400,  66  K  Ed.  784^  81  8np.  Ot  660,  DBEIEK  ▼.  UNITED 
STATES. 

Officer  of  corporation  cannot  r«fU8e  to  produce  corporate  records  called 
for  by  subpoena  daces  tecum  on  ground  of  self-incrimination. 

Approved  in  Heike  v.  United  States,  227  U.  S.  143,  57  L.  Ed.  455,  33 
Sup.  Ct.  226,  holding  evidence  given  in  investigation  under  Sherman 
Act  by  officer  under  subpoena  duces  tecum,  which  consisted  of  state- 
ments compiled  by  employees  of  corporation  from  records,  is  not  testi- 
mony produced  by  such  officer  within  meaning  of  immunity  statute  of 
1903;  In  re  Grant,  198  Fed,  708,  holding  books  of  defunct  corporation 
transferred  to  stockholder  were  corporate  records  and  could  not  be 
withheld  by  stockliolder  on  ground  of  self-incrimination,  nor  by  his 
attorney  holding  them  for  safekeeping  and  not  in  his  professional 
capacity;  Hillman  v.  United  States,  192  Fed.  266,  112  C.  C.  A.  522,  hold- 
ing plea  in  abatement  to  indictment  of  president  of  corporation  that 
books  containing  incriminating  evidence  were  produced  before  grand 
juiy,  is  bad  where  it  showed  books  belonged  to  corporation  and  not  to 
president. 

Power  of  court  to  compel  production  of  books  of  private  corpora- 
tion by  person  whom  they  may  incriminate.  Note,  Ann.  Oas. 
1912D,  569. 

Bight  of  corporation,  corporate  officer,  or  other  custodian  to  refuse 
to  produce  books  and  papers.    Note,  47  L.  R.  A.  (N.  S.)  1176. 
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Miscellaneous.  Cited  in  Bomn  Hat  Co.  v.  United  States,  223  U.  S. 
714,  56  L.  Ed.  626,  32  Sup.  Ct.  521,  affirming  judgment  on  authority  of 
principal  case. 

221  XT.  S.  400-404,  56  L.  Ed.  786,  31  Sup.  Ot  537,  OBAND  TRUNK  WEST- 
ERN BT.  CO.  V.  BAIZJU>AD  COMMISSION  OF  INDIANA. 

Older  of  railroad  commission  is  legislative  act  by  State  instrdmentality 
exercising  delogated  anthorlty  and  Is  State  law  within  meaning  of  contract 
daose  of  Federal  Constitation. 

Approved  in  Wadley  Southern  Ry.  Co.  ▼.  Geor^a,  235  U.  S.  661,  69 
L.  Ed.  411,  35  Sup.  Ct.  214,  upholdiag  G^rgia  railroad  commission  law 
of  1907  and  order  of  commission  theieunder,  and  holding  railroad  liable 
for  penalty  for  violating  order,  where  it  failed  to  test  validity  of  order, 
but  relied  on  its  invalidity  as  defense;  Atlantic  Coast  Line  R.  R.  Co.  v. 
Goldsboro,  232  U.  S.  555,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  ordinance 
enacted  under  authority  of  statute  is  State  law  within  meaning  of  Fed- 
eral Constitation  and  Judicial  Code,  §  237,  conferring  jurisdiction  on 
Supreme  Court;  Louisville  etc.  R.  R.  Co.  v.  Oarrett,  231  U.  S.  306,  318, 
58  L.  Ed.  240,  245,  34  Sup.  Ct.  48,  order  of  Kentucky  railroad  commis- 
sion, made  under  authority  of  act  of  1900,  has  force  of  law  within 
meaning  of  contract  clause  of  Federal  Constitution ;  Ross  v.  Oregon,  227 
U.  S.  163,  57  L.  Ed.  464,  33  Sup.  Ct.  220,  dismissing  writ  of  error  to 
review  decision  of  State  court  that  amendment  to  Constitution  requir- 
ing crimes  to  be  prosecuted  by  indictment  did  not  apply  to  pending  case 
instituted  by  information;  Lykins  v.  Chesapeake  etc.  Ry.  Co.,  209  Fed. 
575,  126  C.  C.  A.  395,  holdii^  Judicial  Code,  §  266,  requiring  action  of 
three  judges  in  enjoining  void  State  statute  is  inapplicable  to  suit  to 
enjoin  collection  of  tax  for  turnpike  under  special  act  which  is  admitted 
to  be  valid;  Wilmington  City  Ry.  Co.  v.  Taylor,  198  Fed.  191,  enjoining 
enforcement  of  order  of  public  utility  board  of  1911,  regulating  fares 
of  traction  company,  where  Superior  Court  on  appeal,  as  provided  by 
Delaware  act  of  1911,  had  no  authority  to  amend  or  correct  order,  or 
substitute  another  order;  Cumberland  Tel.  &  Tel.  Co.  v.  Memphis,  198 
Fed.  957,  holding  Judicial  Code,  §  266,  is  inapplicable  to  suit  to  restrain 
enforcement  of  rate  ordinance;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  366, 
Ami.  Cm.  1915G,  1269,  85  Atl.  701,  holding  fact  that  provision  of  Laws 
of  1906,  No.  126,  creating  board  of  railroad  commissioners,  confers 
powers  that  cannot  be  conferred  on  administrative  body  does  not  render 
act  void;  United  Fuel  Gas  Co.  v.  Public  Service  Commission,  73  W.  Va. 
578,  80  S.  E.  934,  arguendo. 

Contract  between  two  railroads  Imposing  upon  Junior  road  expense  of 
guarding  crossing  by  ^'semaphones  or  other  signals**  did  not  contemplate  use 
of  inteilocking  system,  and  order  of  railroad  commission  directing  installa- 

XX— 21 
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tlon  of  sach  sTstem  and  apportioning  expense  between  two  roadB,  la  not  Im- 
pairment of  obligation  of  contract. 

Appix>ved  in  Missouri  Pac.  Ry.  Co.  v.  Omaha,  197  Fed.  518,  117 
C.  C.  A.  12,  upholding  ordinance  requiring  steam  railroad  to  build 
viaduct  on  street  over  its  tracts  of  sufficient  widtli  and  strength  to  carry 
street  railway  without  requiring  latter  tq  contribute  to  cost. 

221  U.  a  404-406,  56  K  Ed.  787,  31  Snp.  Ot  674,  SABQENT  v.  HEBBICK. 

State  is  without  power  to  tax  public  landa  until  equitable  title  passes 
ftom  United  States  and  mere  location  of  military  bounty  land  warrant  with- 
out compliance  with  all  conditions  upon  which  right  to  patent  depended^  did 
not  transfer  title  ftom  XTQlted  States. 

Approved  in  Bothwell  v.  Bingham  County,  237  U.  S.  647,  59  L.  Ed. 
1160,  35  Sup.  Ct  702,  upholding  tax  on  arid  lands  in  hands  of  entryman 
under  Carey  Act  of  1894,  where  United  States  has  patented  lands  to 
State,  but  latter  has  not  issued  patent  to  entryman;  Hart  v.  Delphey, 
157  Iowa,  332,  136  N.  W.  708,  holding  swamp-land  grant  to  State  by 
Act  of  1850,  c.  84,  is  not  taxable  while  title  is  in  government  prior  to 
selection,  or  in  county  after  patent  and  prior  to  sale  by  county ;  Johnson 
V.  Lincoln  County,  50  Mont.  258,  146  Pac.  473,  holdine:  State  tax  on 
public  lands  to  which  plaintiff  had  only  preferential  right  of  entry  is 
void,  and  tax  deed  conveys  no  interest  in  land;  Olds  v.  Little  Horse 
Creek  Cattle  Co.,  22  Wyo.  348,  351,  362,  140  Pac.  1008,  1009,  holding 
State  retains  interest  in  school  lands  upon  which  purchaser  enters  under 
contract  of  purchase,  and  land  is  not  taxable,  but  purchaser's  interest 
therein  may  be  taxed. 

221  V.  8.  408-417,  65  L.  Ed.  789,  31  Shp.  Ot.  534,  TEXAS  ft  NEW  ORLEANS 
R.  R.  OO.  V.  MIIJiER. 

Doctrine  that  corporate  diarter  is  contract  protected  b7  Federal  Con- 
stitution against  impairment  by  State  legislation  is  limited  in  area  of  its 
operation  by  principle  that  State  legislature  cannot  bargain  away  its  police 
power. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S. 
558,  58  L.  Ed.  726,  34  Sup.  Ct.  364,  upholding  ordinances  regulating  use 
and  grades  of  railway  tracks;  Washington  v.  Atlantic  Coast  Line  R. 
Co.,  136  Ga,  651,  38  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1071,  upholding  Rail- 
road Employers'  Liability  Act  of  1909,  providing  acceptance  of  benefits 
should  not  release  railroad  from  liability,  as  applied  to  employee  join- 
ing relief  department  before  passage  of  act;  Commonwealth  v.  Boston 
etc.  Ry.  Co.,  212  Mass.  86,  98  N.  E.  1076,  holding  under  Rev.  Stats.  1836, 
c.  44,  §  23,  making  charters  of  corporations  subject  to  alteration  or 
repeal,  obligation  of  contract  of  charter  of  railway  is  not  violated  by 


323  NOTES  ON  U.  8.  REPORTS.        221 U.  S.  417^52 

statute  of  1910  requiring  street  railways  to  charge  pupils  of  schools  >  not 
exceeding  half  of  reg^ilar  fare.  ' 

Dedflion  of  State  court,  wblch  does  not  take  judicial  notice  of  decisions 
of  otber  States,  construing  statute  of  another  State  according  to  its  own  In- 
dependent jndgmeitt,  is  not  revlewa1)le  by  Federal  Supreme  Court,  where  no 
Federal  question  Is  involved. 

Approved  in  Western  life  Indemnity  Co.  v.  Rupp,  235  U.  S.  2^5-, 
59  L.  Ed.  225,  35  Sup.  Ct.  37,  denying  jurisdiction  to  determine  whether 
State  court's  construction  of  statute  of  another  State  was  erroneousr, 
where  validity  of  statute  was  not  in  question. 

Decision  of  State  court  that  action  based  upon  statute  of  another  State 
which  was  brought  within  period  limited  was  not  barred  where  defect  in 
pialntliTs  failing  to  plead  statute  was  cured  by  defendant's  pleading  it, 
although  answer  was  not  filed  within  period  of  limitations,  does  not  violate 
full  faith  and  credit  clause  of  Federal  Constitution  and  involves  no  Federal 
question. 

Approved  in  Wood  v.  Chesborough,  228  U.  S.  680,  57  L.  Ed.  1022, 
33  Sup.  Ct.  706,  denying  jurisdiction  to  review  decision  of  State  court 
that  cause  of  action  was  barred  by  laches  and  res  judicata;  Brinkmeier 
V.  Missouri  Pacific  Ry.  Co.,  224  U.  S.  270,  56  L.  Ed.  760,  32  Sop.  Ct, 
412|  denying  jurisdiction  to  review  ruling  of  State  court  den3nng  right 
to  amend  petition  so  as  to  state  cause  of  action  under  Federal  Safety 
Appliance  Act  after  case  had  been  tried  twice  and  meantime  period 
of  limitations  had  expired;  Neubeck  v.  Lynch,  37  App.  D.  C.  581,  87 
L.  B.  A.  (N.  8.)  818,  holding  in  action  for  death  by  administrator,  de- 
fect in  declaration  failing  to  name  beneficiaries  was  cured  by  amend- 
ment filed  after  year  limited  for  bringing  action. 

Sn  U.  a  417,  6G  K  BO.  7M,  ai  tap.  Ot.  53^  TESKAM  U  MEW  OBLBAK8 
Bw  Bw  OO.  ▼•  COUNMl 

Not  cited. 

221  V.  S.  418-402,  84  L.  B.  A.  (N.  8.)  874,  65  L.  Ed.  797,  31  Sup.  Ct.  492, 
GOKPEBS  V.  BUCK'S  STOVE  ft  BAK0B  CO. 

Court's  protective  and  restraining  power  extends  to  every  device  where 
property  is  Irreparably  damaged  or  commerce  Is  illegally  restrained,  other- 
wise aati-tmst  act  would  be  rendered  impotent. 

Approved  in  Weyman-Bruton  Co.  v.  Ladd,  231  Fed.  901,  146  C.  C.  A. 
94,  upholding  jurisdiction  to  enjoin  enforcement  of  North  Dakota  Laws 
1913,  c.  271,  prohibiting  sale  of  snuff,  as  applied  to  sale  of  tobacco; 
Re  Gompers,  40  App.  D.  C.  315,  decree  enjoining  labor  organization 
ahd  its  ofiBcers  from  boycotting  manufacturer  or  to  print,  publish  or 
distribute  through  mails  documents  containing  reference  to  its  business 
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or  products  with  statements,  **We  don't  patronize,"  or  *' unfair"  lists, 
is  not  void  as  abridgment  of  speech  or  press. 

Antt-tnist  Act  of  1890  i^ppliee  to  ualawfifl  combinationfl  in  lestralnt  of 
interstate  commerce,  wlietlier  of  capital  or  labor,  including  boycottt  or  black- 
listing, and  "vdietlieir  made  eff ective  by  acta  or  printed  matter. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  y.  United 
States,  234  U.  S.  611,  L.  R.  A.  1915A,  788,  68  L.  Ed.  1499,  34  Sup.  Ct. 
951,  holding  circulation  of  official  list  of  wholesalers  selling  directly 
to  consumers  for  purpose  of  blacklisting  such  wholesalers,  is  unreason- 
able restraint  of  trade  in  violation  of  Sherman  Act. 

What  are  illegal  combinations    within    Sherman    Anti-trust    Act. 
Note,  Ann.  Oaa.  1912D,  766. 

Society  is  an  organization  and  does  not  object  to  organlaationB  for 
social,  religious,  business  and  all  legal  purposes;  it  recognizes  rigbt  of  work- 
ingmen  to  unite,  but  it  is  duty  of  government  to  protect  tbe  one  against  tHe 
many  as  well  as  the  many  against  the  one. 

Approved  in  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed.  533,  holding 
United  Mine  Workers  of  America  unlawful  organization;  Bumham  v. 
Dowd,  217  Mass.  358,  51  L.  R.  A.  (N.  S.)  778,  104  N.  E.  844,  enjoining 
boycott  by  members  of  labor  union  against  dealer  in  masons'  supplies. 

Agreement  to  act  in  concert  wbon  signal  is  published,  gives  to  words 
'IJnfair,"  "We  don't  patronize,*'  or  similar  expressions,  force  of  "verbal 
acts,"  and  court  having  jurisdiction  of  parties  and  subject  matter  has  power 
to  enjoin  use  of  such  words  for  purpose  of  continuing  boycott* 

Approved  in  Re  Gompers,  40  App.  D.  C.  317,  following  rule;  Schwartz 
V.  Edrington,  133  La.  239,  Ann.  Gas.  1915B,  1180,  47  L.  R.  A.  (N.  S.)  921, 
62  South.  662,  publication  of  matter  to  make  effective  boycott  which  has 
been  enjoined  under  Sherman  Act  is  punishable  as  contempt;  Fink  &  S<m 
V.  Butchers '  Union  etc.,  84  N.  J.  Eq.  642,  95  Atl.  184,  enjcuining  boycott  of 
employer's  business  by  striking  employees  and  others;  concurring  opinion 
in  Kemp  v.  Division  No.  241,  Amalgamated  Assn.  etc.  Ry.  Employees,  255 
tU.  244,  Ann.  Gas.  191SD,  347,  99  N.  E.  401,  majority  holding  nonunion  em- 
ployees cannot  maintain  bill  to  enjoin  officers  of  labor  union  from  calling 
strike  in  accordance  vrith  vote  of  members  of  union,  not  bound  by  con- 
tract, who  are  coemployees  of  complainants,  though  purpose  is  to  compel 
hitter  to  join  union  or  be  discharged. 

Distinguished  in  American  Malting  Co.  v.  Keitel,  209  Fed.  357,  126 
C.  C.  A.  277,  denying  jurisdiction  in  absence  of  statute,  to  restrain  future 
issuance  of  libelous  circulars  though  statements  may  injure  business,  in 
absence  of  conspiracy,  intimidation,  or  coercion;  Everett  Piano  Co.  v. 
Maus,  200  Fed.  719,  119  C.  C.  A.  162,  denying  jurisdiction  of  court  of 
equity  to  enjoin  trade  libeL 
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L^ality  of  ''secondary  boycott''  by  labor  union.  Note,  82  L.  B.  A. 
(N.  8.)  750. 

Injunction  against  publishing  or  circnlating  statements  relative  to 
industrial  disputes  by  labor  union.  Note,  82  L^  R.  A.  (N.  S.) 
1018, 1014. 

Decree  adjudging  each  defendant  guilty  of  independent  acta  set  out  in 
separate  paragrapbs  of  petition  charging  contempt  of  injunction  and  con- 
solidating sentence  witbont  indicating  liow  mnch  of  pudAment  was  imposed 
for  disobedience  in  any  particalar  inatance,  is  erroneona  where  any  of 
duurgea  do  not  constLtnte  disobedience  of  injunction. 

Approved  in  Oates  v.  United  States,  233  Fed.  203,  147  C.  G.  A.  207, 
and  Oates  v.  United  States,  223  Fed.  1015, 139  C.  C.  A.  389,  both  holding 
punishment  in  contempt  case  for  separate  acts  of  disobedience  should 
be  specified  for  each  offense  and  not  imposed  generally  for  all  offenses. 

Accused  in  contempt  proceedings  is  not  to  be  left  in  doubt  as  to  whether 
relief  or  punishment  is  object  in  Tlew,  hut  is  to  be  informed  of  nature  of 
diarge  against  him. 

Approved  in  Sona  ▼.  Aluminum  Castings  Co.,  214  f^ed.  939,  131 
C.  C.  A.  232,  objection  to  lack  of  verification  of  petition  in  contempt 
proceeding  for  violation  of  strike  injunction  is  waived  by  failure  to 
object  to  it  in  limine  before  trial;  Ex  parte  Landry,  66  Tex.  Cr.  445, 
144  S.  W.  964,  holding  order  of  court  without  afiBdavit  and  not  stating 
facts  and  elements  of  alleged  contempt  which  was  not  committed  in  pres- 
ence of  court  is  void.- 

DifTerence  in  procedure  in  criminal  and  civil  contempt  is  not  mere  mat- 
ter of  practice^  hut  involves  substantial  rights  and  constitutional  privileges. 
Approved  in  Kreplik  v.  Couch  Patents  Co.,  190  Fed.  569,  111  C.  C.  A. 
381,  holding  contempt  for  violation  of  injunction  herein  was  both  civil 
and  criminal,  and  court  could  impose  compensatory  fine  and  imprison- 
ment as  punishment;  Kirsner  v.  Taliaferro,  202  Fed.  60,  120  C.  C.  A. 
305,  bankruptcy  court  ordering  imprisonment  of  bankrupt  until  he  com- 
plies with  order  to  turn  over  property  to  trustee  must  be  satisfied  of 
present  ability  of  bankrupt  to  comply  with  order;  In  re  Kahn,  204 
Fed.  582,  123  C.  C.  A.  107,  holding  classification  of  civil  and  criminal 
contempts  applies  in  bankruptcy  proceedings;  Proudfit  Loose  Leaf  Co. 
V.  Kalamazoo  etc.  Co.,  230  Fed.  132,  144  C.  C.  A.  418,  holding  violation 
of  injunction  order  against  infringement  of  patent  is  civil,  not  criminal, 
contempt,  even  though  actuated  by  desire  to  avoid  infringement;  United 
States  V.  Huff,  206  Fed.  702,  holding  civil  contempt  proceeding  becomes 
criminal  proceeding  by  intervention  of  United  States,  and  defendant 
was  fully  informed  of  nature  of  accusation,  which  was  basis  of  proceed- 
ing by  government's  intervention  and  motion;  Freed  v.  Central  Trust 
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Co.,  215  Fed.  876,  132  C.  C.  A.  7,  pi-oceedings  for  civil  contempt  for 
refusal  to  obey  order  to  turn  over  property  to  bankrupt's  receiver  aro 
not  reviewable  by  writ  of  error,  but  writ  of  error  will  be  treated  as 
petition  to  revise  and  will  not  be  dismissed ;  Schwartz  v.  United  States, 
217  Fed.  868,  870,  133  C.  C.  A.  576,  person  accused  of  contempt  for  vio- 
lating injunction  in  civil  proceeding  waived  objection  to  transfer  of  case 
to  criminal  docket  by  appearing  and  obtaining  suspension  of  proceedings 
by  promise  of  obedience,  and  cannot  object  to  judgment  of  contempt  on 
ground  of  invalidity  of  injunction ;  Board  of  Trade  of  City  of  Chicago  v. 
Tucker,  221  Fed. '304,  holding  contempt  proceeding  against  broker  violat- 
ing injunction  restraining  him  from  using,  selling  or  distributing  quota- 
tions of  board  of  trade  is  remedial,  not  punitive;  Gompers  v.  United 
States,  233  U.  S.  606,  611,  Ann.  Oas.  1915D,  1044,  68  L.  Ed.  1118, 1120,  34 
Sup.  Ct.  693,  holding  provision  of  Rev.  Stats.,  §  1044,  that  no  person  shall 
be  prosecuted  for  offense  not  capital  unless  indictment  is  found  within 
three  years,  applies  to  acts  of  contempt  in  violation  of  injunction;  Phil- 
lips Sheet  &  Tin  Plate  Co.  v.  Amalgamated  Assn.  of  Iron  etc.  Workers, 
208  Fed.  339,  341,  342,  343,  344,  345,  346,  holding  proceeding  against  mem- 
bers  of  labor  union  to  punish  them  for  contempt  in  carrying  out  con- 
spiracy to  violate  injunction  is  for  criminal  contempt,  and  dismissing  pro- 
ceeding where  charging  paper  is  defective;  Re  Gompers,  40  App.  D.  C. 
319,  criminal  contempt  is  not  crime  within  meaning  of  Rev.  Stats.,  §  1044, 
requiring  indictment  to  be  found  within  three  years;  Pierce  v.  United 
States,  37  App.  D.  C.  589,  holding  criminal  contempt  is  criminal  pro- 
ceeding within  meaning  of  Rev.  Stats.,  §  250,  and  denying  application  for 
allowance  of  writ  of  error  to  Federal  Supreme  Court;  Auto  Highball  Co. 
V.  Sibbett,  11  Ga.  App.  619,  75  S.  E.  914,  dismissing  writ  of  error  for 
lack  of  proper  parties  defendant  in  error  named  in  bill  of  exceptions, 
where  State  was  not  made  party  in  proceeding  for  criminal  contempt 
to  vindicate  court's  authority;  Red  River  Potato  Growers'  Assn.  v. 
Bernardy,  128  Minn.  157,  150  N.  W.  384,  holding  orders  imposing  simple 
fines  for  contempt  of  court,  where  act  has  been  performed  and  cannot 
be  recalled,  and  is  to  vindicate  court,  not  to  reimburse  adverse  party, 
are  orders  in  criminal  contempt,  and  are  not  appealable;  Fiedler  v. 
JBambrick  Bros.  Const.  Co.,  162  Mo.  App.  536,  142  S.  W.  1113,  holding 
corporation  is  punishable  for  contempt  under  Rev.  Stats.  1909,  §§  2825, 
3881,  and  corporation  violating  injunction  is  subject  to  fine;  Staley  v. 
South  Jersey  Realty  Co.,  83  N.  J.  Eq.  303,  304,  306,  307,  Ann.  Gas.  19163, 
965,  90  Atl.  1043,  1044,  holding  accused  in  criminal  contempt  proceeding 
for  violation  of  injunction  order  is  entitled  to  substantial  rights  of 
person  accused  of  crime  and  punitive  order,  made  upon  ex  parte  affi- 
davits, is  void;  McKee  v.  De  Graffenreid,  33  Okl.  137,  124  Pac.  303, 
granting  mandamus  to  compel  allowance  of  jury  trial  before  imposing 
sentence  for  violation  of  injunction;  Burnett  v.  State,  8  Okl.  Cr.  655« 
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47  L.  B.  A.  (N.  8.)  1175,  129  Pao.  1118,  holding  party  to  suit  refusing 
to  produce  books  is  punishable  for  criminal  contempt ;  Flathers  v.  State, 
7  Okl.  Cr.  672,  125  Pac.  903,  dismissing  appeal  in  civil  contempt  pro- 
ceeding as  not  within  jurisdiction  of  Criminal  Court  of  Appeals;  Ex 
parte  Welters,  64  Tex.  Cr.  308,  309,  Ann.  Oas.  1916B,  1071,  144  S.  W. 
568,  refusal  of  witness  to  answer  questions  of  investigating  committee 
is  not  punishable  as  contempt,  under  Const.,  Art.  in,  §  15,  authorizing 
legislature  to  punish  member  for  obstruction  of  its  proceedings. 

Order  for  Impilsomeitt  in  clTil  contempt  case  is  remedial  and  intended 
to  coerce  party  defendant  to  do  XMog  required  by  order  for  lienefit  of  com- 
pbdnaiit.  Prisoner  carrier  key  and  can  end  sentence  by  doin^  what  he  had 
nf  used  to  doi. 

Approved  in  Benckenstein  v.  Schott,  92  Ohio  St.  41,  110  N.  E.  636. 
upholding  General  Code,  §  11510,  as  applied  to  commissioner  appointed 
in  another  State  and  taking  depositions  in  Ohio,  who  seeks  to  punish 
for  contempt  witness  refusing  to  be  sworn  as  witness. 

Character  of  proceeding  for  contempt  for  violation  of  injunction. 
Note,  42  L.  E.  A.  (N.  8.)  794. 

Proceeding  for  contempt  for  violation  of  injunction  which  was  part  of 
main  cause  of  action  ia  dvU  contempt,  and  court  cannot  panish  by  imprison- 
ment for  definite  term,  bnt  only  remedial  relief  is  fine  meaeored  by  pecu- 
niary injury  sustained  by  complainant. 

Approved  in  Delaware  L.  &  W.  B.  Co.  v.  Frank,  230  Fed.  989,  145 
C.  C.  A.  182,  holding  defendant  violating  injunction  against  him  by  rail- 
road by  selling  cut-rate  ticket  may  be  fined,  and  imprisoned  if  he  fails 
to  pay  fine;  In  re  Independent  Pub.  Co.,  228  Fed.  790,  proceeding  to 
punish  newspaper  for  contempt  for  publishing  article  concerning  per- 
son on  trial  for  felony  necessitating  dismissal  of  jury  is  both  civil  and 
criminal,  and  such  fine  should  be  imposed  as  will  reimburse  govern- 
ment for  costs;  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  221 
Fed.  81,  holding  court  in  contempt  proceeding  for  violation  of  injunc- 
tion in  infringement  suit  may  direct  payment  of  part  of  fine  to  com- 
plainant; United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  493,  hold- 
ing in  contempt  proceedings  for  publications  relating  to  pending  case,  it 
is  no  defense  that  court  was  without  jurisdiction  in  such  case;  In  re 
Stem,  215  Fed.  980,  981,  holding  evidence  insufficient  to  show  crim- 
inal contempt  in  so  dealing  with  property  as  to  be  unable  to  comply 
with  order  of  referee  in  bankruptcy,  and  civil  contempt  in  failing  to 
comply  with  order  is  not  punishable  by  imprisonment  where  bankrupt 
is  unable  to  comply  with  order;  In  re  Kaplan  Bros.,  213  Fed.  756.  130 
C.  C.  A.  267,  upholding  imposition  of  sentence  of  imprisonment  of  bank- 
mpt  for  fixed  term  for  punitive  contempt ;  Morehouse  v.  Giant  Powder 
Co.,  206  Fed.  26,  124  C.  C.  A.  158,  holding  court  may  impose  fine 
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for  contempt  to  reimburse  creditors  for  costs  and  attorney's  fees  in 
contempt  proceedings  for  violation  of  injunction  in  bankruptcy  proceed- 
ings which  depleted  estate;  In  re  Rosenzweig,  206  Fed.  362,  holding 
court  cannot  punish  for  criminal  contempt  for  purpose  of  forcing  pro- 
duction of  evidence  or  payment  of  money  in  bankruptcy  proceeding; 
In  re  Farkas,  204  Fed.  345,  punishment  of  bankrupt  for  contempt  in 
failing  to  appear  for  examination  at  adjourned  date  is  limited  to  fine, 
where  failure  to  appear  was  result  of  reliance  upon  others;  In  re 
Fogelman  204  Fed.  352,  holding  bankrupts  punishable  for  contempt  in 
disregarding  orders  of  court  and  in  preventing  proper  administration 
of  estate  by  faJse  testimony  and  concealment  of  assets;  In  re  Kahn, 
204  Fed.  682,  123  C.  C.  A.  107,  holding  proceeding  against  bankrupt 
for  contempt  by  attorney  for  receiver,  in  which  government  did  not 
prosecute  and  prayer  for  relief  was  for  adjudication  o$  contempt  and 
further  relief  to  petitioner  is  eivil,  and  order  imposing  imprisonment 
for  specified  period  was  unauthorized;  In  re  Star  Spring  Bed  Co.,  203 
Fed.  643,  644,  122  C.  0.  A.  36,  holding  destruction  in  defiance  of  re- 
ceiver's order,  of  notes  of  third  persons  which  corporation  had  indorsed  or 
discounted  was  contempt  of  court  justifying  definite  punitive  sentence; 
Puget  Sound  Traction,  Light  etc.  Co.  v.  Lawrey,  202  Fed.  265,  266,  con- 
tempt order  in  suit  for  injunction  to  punish  violation  of  injunction  is  civil ; 
8.  Anargyros  v.  Anaigyros  &  Co.,  191  Fed.  210,  holding  moving  papers  in 
contempt  proceeding  praying  that  respondent  be  attached  for  contempt 
are  insufficient  to  advise  him  that  judgment  sought  is  for  criminal  con- 
tempt; Kreplik  v.  Couch  Patents  Co.,  190  Fed.  570, 571, 572, 573,  111  C.  C. 
A.  381,  holding  contempt  for  violation  of  injunction  herein  was  both  civil 
and  criminal,  and  court  could  impose  compensatory  fine  and  sentence  of 
imprisonment  as  punishment;  Liee  v.  State,  102  Ark.  127,  143  S.  W.  911, 
Iiolding  punishment  infiicted  for  disobedience  to  order  of  court,  where 
proceeding  is  in  name  of  State,  as  in  jother  criminal  cases,  fine  and 
imprisonment  are  paid  and  discharged  as  in  misdemeanor  cases; 
Chicago  etc.  R.  Co.  v.  Gildersleeve,  165  Mo.  App.  377,  147  S.  W.  839, 
holding  judgment  for  contempt  for  violation  of  injunction  sentencing 
defendant  to  jail  for  definite  term  imposes  penal  sentence,  and  recogni- 
zance for  appeal  conditioned  on  defendant's  compliance  with  order 
of  lower  court  if  it  is  affirmed,  is  on  affirmance  and  failure  of 
defendant  to  appear,  forfeited  as  in  criminal  case,  although  obligee 
is  private  corporation;  Fiedler  v.  Bambrick  Bros.  Const.  Co.,  162 
Mo.  App.  534,  142  S.  W.  1112,  holding  violation  by  corporation  of 
injunction  enjoining  it  from  operating  quarry  so  as  to  injure  complain- 
ant's property  is  constructive  and  not  criminal  contempt,  and  proceed- 
ing to  punish  it  is  ancillary  to  main  cause;  Staley  v.  South  Jersey  Realty 
Co.,  83  N.  J.  Eq.,  307,  308,  Ann.  Gas.  1916B,  955,  90  Atl.  1044,  1045, 
setting  aside  punitive  order  of  chancery  court  in  criminal  contempt  pro- 
ceeding made  upon  ez  parte  affidavits. 
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Explained  in  Merchants'  Stock  A  Grain  Co.  v.  Board  of  Trade,  201  Fed. 
31,  120  C.  C.  A.  582,  holding  apportionment  of  fine  between  government 
and  complainant  in  contempt  proceeding  is  not  prejudicial,  where  pro- 
ceeding was  not  only  criminal  but  violated  rights  of  complainant. 

Distinguished  in  Rothschild  &  Co.  v.  Steger  &  Sons  Piano  Mfg.  Co., 
256  111.  199,  201,  203,  205,  Ann.  Oaji.  lOlSiS,  276,  42  L.  B.  A.  (N.  8.) 
793,  99  N.  £.  921,  922,  923,  holding  conrt  in  proceeding  for  civil  con- 
tempt for  violation  of  injunction  to  impose  fine,  payable  to  State  and 
not  to  complainant,  and  imprisonment  for  defiaite  period. 

Right  to  punish  violation  of  injunction  after  dissolution  thereof. 
Note,  Ann.  Gas.  1915D,  1010. 

Contempt  procedure  in  Federal  conrt.    Note,  Ann.  Oas.  1915D,  1050, 
1054. 

While  czlmlnal  contempt  is  reviewable  only  on  writ  of  error,  order  flnd- 
Jng  defendants  in  injunction  proceeding  guilty  of  contempt  is  interlocutory 
sod  reviewable  only  on  appeal  ttom  final  judgment  in  main  cause. 

Approved  in  Grant  v.  United  States,  227  U.  S.  78,  57  L.  Ed.  425» 
33  Sup.  Ct.  190,  holding  criminal  contempt  for  refusing  to  obey  sub- 
poena duces  tecum  directing  production  of  books  before  grand  jury  is 
reviewable  only  by  writ  of  error;  Re  Merchants'  Stock  &  Grain  Co., 
223  U.  S.  641,  56  L.  Ed.  585,  586,  32  Sup.  Ct.  339,  granting  mandamus 
to  compel  Circuit  Court  of  Appeals  to  take  jurisdiction  of  writ  of  error 
to  review  order  of  contempt  by  Circuit  Court,  where  punitive  feature 
iB  dominant  and  order  is  final;  Hultberg  v.  Anderson,  214  Fed.  352, 
^31  C.  C.  A.  125,  contempt  order  to  compel  witness  to  testify  is  inter- 
locutory, and  reviewable  only  on  appeal  from  final  decree;  Pierce  v. 
'^'uted  States,  37  App.  D.  C.  586,  holding  appeal  from  judgment  of 
^Qteijipt  in  proceeding  in  criminal  court  instituted  by  attachment  is 
yj^/y^i^able  only  by  bill  of  exceptions  and  upon  questions  of  law  only, 
/    /^xx>n  questions  of  fact ;  Canavan  v.  Canavan,  17  N.  M.  515,  Ann.  Oas. 
ffi^L^'^^9  1064,  131  Pac.  496,  holding  judgment  in  contempt  proceeding 
v^^aS^x^-oting  subsequent  to  final  decree  is  not  reviewable  upon  appeal 
*^^oxxx    8Qch  final  decree. 


proceedings  for  criminal  contempt,  defendant  is  presumed  to  be  Inno- 
must  be  proved  to  be  guilty  beyond  reasonaUe  doubt. 

_  ^jroved  in  United  States  v.  Colo,  216  Fed.  672,  holding  evidence 

^o»^vict  in  contempt  case  for  violating  strike  injunction  prohibiting 

.      ^^**^«rence  with  workings  of  mine,  its  property,  or  employees,  must 

^^^^^^^cient  to  establish  guilt  beyond  reasonable  doubt;  In  re  Cantor, 

^   ^  ^^^ed.  63,  131  C.  C.  A.  369,  holdins:  testimony  did  not  indicate  such 

'""^      of  statement  or  concealment  of  property  by  bankrupt  as  would 

^  contempt  proceedings;  Jones  v.  United  States,  209  Fed.  587,  126 
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,C.  C.  A.  407,  contempt  proceeding  in  name  of  United  States  to  punish 
for  perjury  surety  on  bond  of  person  accused  of  crime  is  criminal,  and 
accused  is  entitled  to  presumption  of  innocence;  Ex  parte  Landry,  65 
Tex.  Or.  442,  443,  144  S.  W.  963,  holding  in  criminal  contempt  case 
burden  is  on  State  to  prove  case  beyond  reasonable  doubt;  dissenting 
opinion  in  Re  Gompers,  40  App.  D.  C.  338,  341,  majority  holding  crim- 
inal contempt  is  not  crime  within  meaning  of  Rev.  Stats.,  §  1044,  re- 
quiring indictment  to  be  found  within  three  years. 

Wliere  main  case  Is  settled,  every  proceeding  d^^endent  upon  it  or  part 
of  it  is  settled,  but  without  prejudice  to  power  of  court  to  paniah  for  con- 
tempt by  proper  proceeding. 

Approved  in  lisman  v.  Knickerbocker  Trust  Co.,  211  Fed.  417,  128 
C.  C.  A.  85,  applying  rule  in  railroad  mortgage  foreclosure;  Red  River 
Potato  Growers'  Assn.  v.  Bemardy,  128  Minn.  156, 150  N.  W.  384,  hold- 
ing orders  imposing  fines  to  be  paid  to  plaintiff  are  orders  in  civil 
contempt,  and  since  order  disobeyed  was  reversed  on  appeal,  orders 
imposing  fine  must  be  reversed ;  Phelps  v.  Cape  Girardeau  Water  Works 
etc.  Co.,  165  Mo.  App.  463, 464, 147  S.  W.  133,  holding  dismissal  of  manda- 
mus proceeding  after  water  company  restores  service  leaves  for  deter- 
mination only  amount  of  damages  for  breach  of  contract  to  furnish  water 
up  to  time  of  restoration  of  services ;  Canavan  y.  Canavan,  18  N.  M.  643, 
646,  Ann.  Oas.  1915D.  1007, 51 L.  lU  A.  (N.  S.)  072.  l39  Pac.  155, 156,  hold- 
ing final  decree  dissolves  injunction  ancillary  to  main  cause,  unless  it  is 
specially  continued  by  such  decree,  and  litigant  is  not  thereafter  punish- 
able for  contempt  for  violation  of  injunction  prior  to  its  dissolution ;  State 
ex  rel.  Heffron  v.  District  Court,  26  N.  D.  42^  143  N.  W.  147,  dismissal 
of  original  action  for  injunction  to  abate  liquor  nuisance  under  Rev. 
Codes  1905,  §  9374,  does  not  operate  to  dismiss  attachment  for  contempt 
of  court  by  unlawful  sale  of  liquor  during  life  of  injunction. 

Person  charged  witb  criminal  contempt  is  protected  by  fifth  amendment 
against  seK-lncrlmlnatlony  but  in  civil  contempt  may  be  required  to  testify. 

Limited  in  Merchants'  Stock  &  Grain  Co.  v.  Board  of  Trade  of 
Chicago,  201  Fed.  27,  28,  120  C.  C.  A.  582,  holding  accused  in  contempt 
case  may  be  examined  as  witness  so  long  as  he  is  not  required  to  crimi- 
nate himself  in  sense  other  than  to  convict  him  of  contempt. 

Distinguished  in  dissenting  opinion  in  Merchants'  Stock  &  Grain  Co.  v. 
Board  of  Trade,  201  Fed.  31,  120  C.  C.  A.  582,  majority  holding  accused 
in  contempt  case  may  be  examined  as  witness  so  long  as  he  is  not  re- 
quired to  criminate  himself  in  sense  other  than  to  convict  him  of  con- 
tempt. 

Wliere  in  contempt  proceeding  in  answer  to  prayer  for  remedial  relief 
comrt  imposes  punitive  sentence  for  spedfled  period,  there  is  yariance  be- 
tween procedure  adopted  and  punishment  imposed. 
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Approved  in  In  re  Kahn,  204  Fed.  683,  123  C.  C.  A.  107,  proceeding 
tor  contempt  against  bankrupt  under  title  of  bankruptcy  proceedings 
by  attorney  of  receiver  and  not  by  government  is  civil,  and  imposition 
of  sentence  to  imprisonment  for  specified  period  was  unauthorized; 
Brougham  v.  Oceanic  Steam  Nav.  Co.,  205  Fed.  869,  126  C.  C.  A.  321, 
Mguendo. 

Constitutional  liberty  of  speech  and  press.    Note,  Ann.  Oafl.  1915B, 
1184. 

Uiscellaneous.  Cited  in  Post  v.  Buck's  Stove  etc.  Co.,  200  Fed.  919, 
^  L.  R.  A.  (N.  S.)  498,  119  C.  C.  A.  214,  another  phase  bf  same  litiga- 
tion; Motion  Picture  Patents  Co.  v.  Tankee  Fihn  Co.,  188  Fed.  338, 
denying  motion  to  punish  defendants  for  delay  in  delivering  cameras 
impounded  as  infringements  of  complainant's  patents;  S.  Anargyros  v. 
Anargyros  &  Co.,  191  Fed.  209,  holding  evidence  in  contempt  proceed- 
iiig  insufficient  to  show  violation  of  injunction;  McCall  v.  Lee,  66  Fla. 
16,  62  South.  903,  denying  appeal  from  order  (tf  contempt  for  violation 
of  injunction  in  chancery  cause  and  holding  remedy,  if  any,  is  habeas 
corpus  for  ill^al  imprisonment.- 

ttl  V.  8.  462-467,  66  Z^  Ed.  810,  SI  Bxf.  Ot.  706,  MONTELLO  8AI<T  CO.  v. 
UTAH. 

Not  cited. 

821  n.  &  467-484,  55  I..  Ed.  816,  81  Sup.  Ot.  709,  FIFTH  AVEKOB  OOACH 
OO.  ▼.  MEW  YOKE  CITY. 

Olassiflcatlon  of  New  Tork  ordinance  prohibiting  common  carrier  from 
vatme  lilgliway  to  adyertise  somebody  else's  business  and  aUowlng  business 
waxotts  to  adTertise  bnslaess  or  work  of  owner  Is  based  upon  reasonable  dls- 
ttnetion  and  is  not  denial  of  equal  protection  of  law. 

Approved  in  Tanner  v.  Little,  240  U.  S.  384,  60  L.  Ed.  702, 
36  Sup.  Ct.  384,  upholding  Washington  Laws  1913,  e.  134,  imposing 
prohibitive  license  tax  upon  merchants  using  trading-stamps  or  profit- 
aharing  eoiiipons;  International  Harrester  Ck>.  v.  Missouri,  234  U.  S. 
215,  52  L.  E.  A.  (N.  S.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  statutes  of  1899  and  1909,  embracing  vendors  of 
commodities,  but  not  vendors  of  labor  and  services;  State  v.  Davis,  157 
N.  C.  661,  Sg  L.  B.  A.  (N.  S.)  ISO,  73  S.  E.  132,  upholding  Bevisal  1908, 
§  3712a,  prohibiting  loans  at  greater  rate  than  six  per  cent  on  household 
furniture;  Nolen  v.  Riechman,  225  Fed.  821,  and  Memphis  v.  State,'  133 
Tenn.  93,  179  S.  W.  634,  both  upholding  Acts  1915,  c.  60,  regulating 
jitneys  as  common  carriers. 

Municipal  regulation,  other  than  taxation  of  hacks,  taxicabs  or  the 
like.    Note,  Ann.  Gas.  1914D,  787. 
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Power  to  prohibit  automobile  npon  public  thoroughffeunes.     Note, 
L.  E.  A.  1915E,  265. 

Municipal    regulation    of   billboards    and    signs.    Note,  Ann.  Oa«. 
191SD,  958. 

221  U.  a  486-488,  55  L.  Ed.  821,  31  Sup.  Ct.  703,  BEAN  y.  MOBBIB. 

In  absence  of  Montana  law  to  contrary,  fiupreme  Court  assumes  tbat 
concurrence  of  Montana  laws  with  those  of  Wyoming  is  necessary  to  create 
easements,  or  private  rights  and  obligations  across  their  common  boundary 
line. 

Approved  in  Cuba  R.  R.  Co.  v.  Crosby,  222  U.  S.  478,  88  L.  E.  A. 
(N.  S.)  40,  56  L.  Ed.  276,  32  Sup.  Ot.  132,  action  for  injuries  received 
in  Cuba  from  defects  of  machinery  is  governed  by  law  of  Cuba,  and 
ruling  that  presumption  is  that  law  is  same  as  common  law,  in  absence 
of  proof  of  Cuban  law  was  erroneous;  Homthal  v.  Western  Union  Tel. 
Co.,  166  N.  C.  606,  82  S.  E.  863,  denying  recovery  for  mental  anguish  in 
absence  of  pecuniary  loss  or  physical  suffering  where  negligence  causing 
delay  in  transmission  of  telegram  occurred  in  Virginia  and  Virginia  laws 
do  not  permit  such  recovery. 

Distinguished  in  Stockman  v.  Leddy,  55  Colo.  30,  Ann.  Gas.  1916B, 
1052^  129  Pac.  223,  holding  watefs  of  natural  streams  and  State  are 
property  of  State,  and  State  has  right  to  control  and  distribution 
within  borders  of  State  free  from  interference  by  another  State;  Wal- 
bridge  v.  Robinson,  22  Idaho,  244,  43  L.  R.  A.  (N.  S.)  240,  125  Pac.  815, 
holding  State  may  prohibit  appropriation  and  diversion  of  its  public 
waters  for  use  beyond  boundaries  of  State. 

Doctrine  of  appropriation  haa  prevailed  in  that  region  of  United  States 
including  Montana  and  Wyoming  from  first  moment  they  knew  of  any  law, 
and  has  continued  since  they  became  territory  of  the  United  States. 

Approved  in  Empire  Water  etc.  Co.  v.  Cascade  Town  Co.,  205  Fed. 
127,  123  C.  C.  A.  355,  holding  corporation  owning  summer  resort  in 
canvon  is  entitled  to  such  amount  of  water  as  is  necessary  to  preserve 
trees  and  vegetation,  but  not  scenic  beauty  of  falls,  as  against  manufac- 
turing corporation. 

Miscellaneous.  Cited  in  dissenting  opinion  in  United  States  v.  Ash 
Sheep  Co.,  221  Fed.  589,  137  C.  C.  A.  306,  majority  holding  ceded  lands 
of  Crow  Indians  did  not,  under  act  of  1904,  become  public  lands  upon 
which  grazing  of  sheep  was  permitted,  but  remained  subject  to  rules  of 
Secretary  of  Interior  for  Indian  lands. 

Right  to  forbid  taking  water  out  of  State.    Note,  48  L.  B.  A.  (N.  8.) 
242,  243. 
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2S1  U.  8.  48&-507,  66  L.  Bd.  823,  81  Bop.  Ot.  627,  UKITED  nATBS  ▼. 
JOHNSON. 

Term  '^mislirMided"  In  Food  and  DrngB  Act  of  1906,  section  8,  is  aimed 
»t  falM  statements  as  to  identity  of  article  and  does  not  include  misleading 
BUtemeots  as  to  cvattve  efTects  of  medidnei. 

Approved  in  Seven  Cases  etc.  v.  United  States,  239  U.  S.  517,  60  L.  Ed. 
416,  36  Sup.  €t.  193,  upholding  amraidment  of  1912  to  Food  and  Drugs 
Act  under  which  misbranding  includes  false  statement  as  to  curative 
effect  of  drugs,  whether  such  statement  is  in  original  package  or  on 
container  of  article;  United  States  v.  American  Laboratories,  222  Fed. 
105,  giving  notice  provided  by  Food  and  Drugs  Act  of  1906  is  not  con- 
dition precedent  to  criminal  prosecution  for  misbranding  or  misrepre- 
senting curative  properties  of  medicine;  United  States  v.  Thirty-six 
Bottles  of  London  Dry  Gin,  210  Fed.  272,  127  C.  C.  A.  119,  holding  in 
proceeding  to  condemn  gin  misbranded  in  violation  of  Food  and  Drugs 
Act  of  1906,  intent  of  maker  to  deceive  is  immateriaL 

Distinguished  in  Samuels  v.  United  States,  232  Fed.  645, 146  C.  C.  A. 
494,  holding  in  prosecution  for  using  mails  to  defraud  by  circulars 
misrepresenting  curative  effect  of  article  sold  as  medicine,  refusal  of 
instruction  that  testimony  of  users  as  to  beneficial  effect  was  determina- 
tive of  intent  was  not  error. 

Federal  Pure  Food  and  Drugs  Act.    Note,  21  Ann.  Oas.  1824. 

221  V.  &  508-514,  66  L.  Ed.  880,  81  Sup.  Ot.  704,  OLUOKSMAN  y.  UmfKEL. 

WUle  person  is  not  to  be  extradited  to  f  oreipi  country  merely  upon  de- 
mand or  sonnise,  good  f altb  to  demanding  country  requires  surrender  of 
person  wliare  tliere  Is  reasonahle  ground  to  suppose  him  guilty,  althougli  de- 
mand is  made  In  somewliat  untedmical  form. 

Approved  in  Bingham  v.  Bradley,  241  U.  S.  618,  60  L.  Ed.  1140,  36 
Sup.  Ct.  634,  purpose  of  Rev.  Stats.,  §  5271,  providing  for  admission 
of  depositions  at  hearing  in  extradition  proceeding,  is  to  obviate  neces- 
sity of  confronting  accused  with  witnesses,  and  construction  of  that 
section  or  treaty  that  would  require  demanding  State  to  send  citizens 
to  another  country  to  institute  proceedings  would  defeat  object  of 
treaty;  McNamara  v.  Henkel,  226  U.  S.  624,  57  I*.  Ed.  332.  33  Sup.  Ct. 
146,  objection  that  depositions  used  in  extradition  case  were  not  prop- 
erly certified  cannot  be  made  in  habeas  corpus  proceeding;  Powell  v. 
United  States,  206  Fed.  403,  124  C.  C.  A,  282,  complaint  in  extradition 
proceedings,  made  at  request  of  British  vice-consul,  is  not  defective  be- 
cause made  on  information  and  belief;  Ex  parte  Schorer,  197  Fed.  79, 
in  proceeding  for  extradition  of  fugitive  from  justice  of  foreign  country 
charged  with  crime  under  treaty  and  Rev.  Stats.,  §  5270,  evidence  was 
safficient  to  show  utterance  of  forged  paper  was  crime  under  laws  of  de- 
manding country. 
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.  Miscellaneous.  Cited  in  Ex  parte  Schorer,  197  Fed.  77,  holding  in 
prosecution  for  utterance  of  forged  paper,  evidence  of  aeoosed'a  pos- 
session of  other  forged  paper  of  similar  character  is  admissible. 

221  U.  8.  614-624,  65  !■.  Ed.  834,  31  Sap.  Ot  686,  AP8BT  T.  KTMBATJi 

Not  cited. 

821  U.  &  524-^633,  56  L.  Ed.  838,  31  Sup.  Ot  609,  APPI.EBT  v.  BXrFFAXiO. 

Bigbt  of  Supreme  Court  to  review  judgment  of  higbest  State  court  Is 
•pedflcaUy  limited  by  provisions  of  Beviaed  Statutes,  section  709,  and  rec- 
ord of  State  court  must  disclose  that  FederiJ  right  set  up  and  claimed  was 
ezpreeiOy  denied  or  that  such  was  necessary  effect,  in  law,  of  judgm^it. 

Approved  in  O'NeiU  v.  Learner,  239  U.  S.  249,  60  L.  Ed.  264,  36 
Sup.  Ct.  66,  in  condemnation  of  land  for  drainage  district  under  State 
law,  questions  of  fact  as  to  location  of  ditch,  value  of  right  of  way, 
and  extent  of  damages  are  for  decision  in  proceedings  in  State  and 
involve  no  Federal  question  where  land  owners  have  opportunity  to  be 
heard;  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  236  U.  S.  63,  69  L.  Ed.  128, 
35  Sup.  Ct.  21,  holding  allegation  that  change  of  decision  of  State  court 
construing  statute  concerning  contract  impairs  obligation  of  contract 
does  not  set  up  Federal  right;  Olympia  Mining  etc.  Co.  v.  Kerns,  236 
U.  S.  215,  69  Lb  Ed.  544,  35  Sup.  Ct.  415,  denying  jurisdiction  under 
Judicial  Code,  §  237,  to  review  judgment  of  State  court  sustaining  de- 
murrer to  complaint  on  ground  of  statutory  limitations,  where  alleged 
Federal  questions  were  not  raised  in  court  below;  Seaboard  Air  Line 
Ry.  Co.  V.  Duvall,  225  U.  S.  487,  66  L.  Ed.  1176,  32  Sup.  Ct.  790,  hold- 
ing jurisdiction  und^  Judicial  Code,  §  237,  to  review  deeision  of  State 
court  in  action  for  death  of  employee  based  on  Federal  Employers' 
Liability  Act,  is  limited  to  consideration  of  Federal  questions,  and  in- 
ptinictions  as  to  assumption  of  risk  and  contributory  negligence  were 
not  erroneous. 

Where  State  provides  adequate  machinery  for  ascertainment  of  compen- 
sation upon  notice  and  hearing  and  record  shows  no  ruling  preventing  com- 
pensation to  owner,  there  is  no  lack  of  due  process,  although  merely  nominal 
damages  are  awarded. 

Approved  in  McGovem  v.  City  of  New  York,  229  U.  S.  371,  46  L.  R.  A. 
(N.  S.)  891.  57  L.  Ed.  1231,  33  Sup.  Ct.  876,  holding  final  judgment  of 
State  court  in  eminent  domain  proceedings  is  not  violation  of  due  process 
clause  of  Fourteenth  Amendment,  where  land  owner  was  not  prevented 
from  obtaining  substantial  compensation;  Consolidated  Turnpike  Co. 
v^  Norfolk  etc.  Ry.  Co.,  228  U.  S.  330,  57  L.  Ed.  861,  33  Sup.  Ct.  510, 
mere  demand  for  compensation  does  not  raise  Federal  question  giving 
Supreme  Coirt  jurisdiction  to  review  judgment  of  State  court  under 


335  CARPENTER  v.  WINN.  221 U.  S.  633-546 

Key.  Stats.,  §  709;  Kutzner  v.  Meyers,  182  Ind.  672,  108   N.  E.  116, 
apholding  Acts  of  1911,  p.  533,  §§  3111a,  3111b,  providing  for  appoint- 
ment of  guardians  for  aged  persons,  which  provides  for  notice  to  person 
affected  and  trial  of  issues  by  probate  conrt ;  Marin  Water  &  Power  Co. 
V.  Railroad  Commission,  171  Cal.  718,  154  Pac.  869,  ai^nendo. 

Miscellaneous.  Cited  in  Bowditch  v.  Jackson  Co.,  239  U.  S.  628,  60 
L.  Ed.  474,  36  Sup.  Ct.  164,  Coniinonwoalth  Trust  Co.  v.  Trocon,  235 
U.  S.  685,  69  L.  Ed.  424,  35  Sup.  Ct.  202,  F.  B.  Williams  Cypress  Co. 
V.  Louisiana,  226  U.  S.  603,  57  L.  Ed.  377,  33  Sup.  Ct.  217,  and  Thayor 
V.  Schaben,  223  U.  S.  715,  56  L.  Ed.  627,  32  Sup.  Ct.  621,  all  dismissing: 
for  want  of  jurisdiction. 

221  U.  B.  53S-646,  55  L.  Ed.  842,  81  Snp.  Ot.  68S,  OASPENTEB  ▼.  WINN. 

Oourt  of  equity  does  not  lose  its  jurisdiction  to  entertain  bill  of  dis- 
covery of  evidence  or  to  enjoin  trial  at  law  mttll  obtained,  becanse  powers 
of  courts  of  law  have  been  enlarged  so  as  to  make  equitable  remedies  on- 
necessary  in  soma  drcnmstances. 

Approved  in  General  Film  Co.  v.  Sampliner,  232  Fed.  97,  98,  146 
C.  C.  A.  287,  dismissing  bill  of  discovery  relating  to  two  defenses  to 
action  at  law — (a)  that  plaintiff  is  not  real  party  in  interest,  (b)  that 
assignment  is  champertous;  Window  Glass  Mach.  Co.  v.  Brook ville 
Glass  etc.  Co.,  229  Fed.  836,  sustaining  objection  to  interrogatories  in 
patent  infringement  suit;  United  Cigarette  Mach.  Co.  v.  Winston  Cigar- 
ette Mach.  Co.,  194  Fed.  957,  114  C.  C.  A.  583,  holding  bill  in  suit  to 
restrain  breach  of  contract  does  not  disclose  right  to  accounting  or  to 
discovery;  Kaiser  v.  Chicago,  St.  P.,  M.  &  0.  Ry.  Co.,  192  Fed.  1015, 
holding  under  Rev.  Stats.  U.  S.,  §  724,  Federal  court  in  Minnesota  can- 
not order  production  of  books  and  papers  before  trial,  as  authorized 
by  Rev.  Laws  Minn.  1905,  §  4729 ;  Scotten  v.  Rosenblum,  231  Fed.  359, 
ar^endo. 

Party  has  no  right  to  discovery  eaa:ept  of  fact  and  deeds  and  writings 
^^^^^Kary  to  his  own  title  under  which  he  claims,  for  he  is  not  at  liberty  to 
vnr  intA  title  of  advene  party. 

Approved  in  F.  Speidel  Co.  v.  Barstow  Co.,  232  Fed.  619,  holding 

smt  for  treble  damages  for  infringement  is  for  penalty,  and  denying 

/^pf/  of  complainant  to  propound  interrosratories  relating  to  defense. 

/y>i:inguished  in  Tfclson  v.  New  England  Nav.  Co.,  197  Fed.  92,  93, 

i^l^^rxs  under  N.  Y.  Civil  Code  of  Proc.,  §  803,  Federal  court  in  New 

Yj^j'^b:    ^'^^la.y  require  defendant  in  action  for  injuries  from  defective  ap- 

pli«.Tic«,  to  produce  such  appliance  for  inspection. 

I>isc^over7  soughs  upon  suspicion,  surmise,  or  vague  guesses,  is  called 
'^tOMSxx^   T^IU,"  and  will  be  dismissed. 

A^I>I>yo^ed  in  General  Film  Co.  v.  Sampliner,  232  Fed.  98,  146  C.  C.  A. 

287,    disxnissing  bill  of  discovery  by  defendant  in  action  at  law  for 
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treble  damages  under  Sherman  Act,  seeking  to  inspeet  assignment 
allied  champertous,  where  defense  of  champerty  is  not  required  to 
bo  pleaded;  Window  Glass  Mach.  Co.  v.  Brookville  Glass  etc.  Co.,  229 
Fed.  836y  sustaining  objection  to  interrogatories  in  patent  infringement 
suit;  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  223,  136  C.  C.  A.  6^, 
holding  complaint  in  suit  to  remove  cloud  from  title  and  for  discovery 
and  accounting  by  defendant  in  possession  and  mining  coal  is  insuffi- 
cient to  require  accounting  for  coal  mined;  Fischer  v.  Automobile  Sup- 
ply Mfg.  Co.,  199  Fed.  192,  denying  motion  of  defendant  to  compel 
plaintiff  in  infringement  suit  to  produce  alleged  infringing  article. 

Under  Bevlsed  Statvtei^  section  724,  anthorlslng  court  of  law  to  re- ' 
gnlra  party  to  action  to  produce  books  at  trial,  sach  court  cannot  compel 
party  to  prodoce  bo«ka  in  adTaace  of  trial  for  inspection  by  his  adven»ry* 

Approved  in  American  Lithographic  Co.  v.  Werekmeistcr,  221  U.  S. 
669,  &5  L.  Ed.  877,  31  Sup.  Ct.  676,  corporation  cannot  object  to  admis- 
sion in  evidence  of  entries  in  books  product  under  subpoena  duces 
tecum  in  suit  to  enforce  penalties,  under  Rev.  Stats.,  §  4965,  for  in- 
fringement of  copyright;  Cheatham  Electric  Switching  Device  v.  Amer- 
ican Automatic  Switch  Co.,  198  Fed.  497,  holding  Federal  court  can- 
not, in  action  at  law  upon  letters  patent,  require  defendant  to  produce 
books  before  trial  under  Rev.  Stats.,  §  724 ;  United  States  v.  United  Shoe 
Mach.  Co.,  198  Fed.  874,  holding  taking  of  depositions  before  examiner  in 
equity  suit  under  Equity  Rule  67  is  not  judicial  trial,  nor  part  of  trial, 
but  is  preliminary  proceeding,  and  neither  public  nor  press  have  right 
to  attend;  United  States  v.  Terminal  Assn.,  197  Fed.  448,  holding 
decree  on  mandate  from  Supreme  Court  in  suit  to  enforce  Sherman 
Act  may  be  entered  by  district  or  circuit  judge  under  Judicial  Code, 
c.  231,  §  18,  notwithstanding  Expedition  Act  of  1903,  e.  544,  requiring 
three  judges  for  assignment  for  hearing  of  action  under  Sherman  Act; 
Schatz  V.  Winton  Motor  Carriage  Co.,  197  Fed.  777,  holding  under 
Federal  Statutes,  court  of  law  cannot  compel  one  party  to  action  to 
produce  books  for  inspection  of  other  party  in  advance  of  trial ;  Barnes 
V.  Trees;  194  Fed.  231,  holding  New  York  law  authorizing  ''examination 
before  trial"  as  substitute  for  discovery-  does  not  apply  to  action  in 
Federal  court  within  State ;  Kaiser  v.  Chicago  Ry.  etc.  Co.,  192  Fed.  1013, 
1014,  holding  under  Rev.  Stats.  U.  S.,  §  724,  Federal  court  in  Minne- 
sota cannot  order  production  of  books  and  papers  before  trial,  as  author- 
ized by  Rev.  Laws  Minn.  1905,  §  4729. 

Distinguished  in  Wilson  v.  New  England  Nav.  Co.,  197  Fed.  89,  91, 
92,  93,  holding  Federal  court  in  New  York  may,  under  N.  Y.  Civ.  Code 
Proc.,  §  803,  require  defendant  in  action  for  injuries  from  defective 
appliance,  to  produce  such  appliance  for  inspection^  Horlick's  Malted 
Milk  Co.  V.  Si)io-ol  Co.,  155  Wis.  217.  144  N.  W.  278,  holding  under 
Statutes  of  1911,  §  4096,  subds.  3  and  5,  eoort  may  compel  production 
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of  bottles  and  contents  in  suit  for  unfair  competition  in  sale  of  malted 
milk  manufactured  by  others  in  bottles  of  plaintiff. 

221  n.  S.  547-654,  65  L.  Bd.  848,  31  Sup.  Ct.  679,  BBISOOE  T.  RUDOLPH. 

Congress  under  lis  leglsIatlTe  pow«  orer  Bistrict  of  Columbia  may 
create  Qpedal  improvmnent  district  and  cliacge  nTliole  or  part  of  cost  of  Im- 
pioTement  upon  property  in  district  according  to  beneflts  reeelTsd. 

Approved  in  Newman  v.  Lynchburg  Investment  Corp.,  236  IT.  S. 
696,  59  L.  Ed.  795,  36  Sup.  Ct.  477,  in  proceedings  to  extend  street 
instituted  under  act  of  1911,  burden  is  upon  commissioners  of  District 
of  Columbia  to  establish  extent  of  benefits  to  property  to  be  chaiged; 
District  of  Columbia  v.  Washington  Steel  etc.  Co.,  43  App.  D.  C,  348, 
dismissal  of  suit  condemning  land  beyond  point  authorized  by  statute 
before  judgment  was  entered  on  verdict  awarding  damages  for  land 
beyond  that  point  and  ignoring  statutory  requirement  to  assess  one-half 
total  damages  as  benefits  is  not  bar  to  second  suit  to  condemn  land. 

221  U.  B.  664-668,  66  L.  Ed.  861,  31  Sup.  Ot.  682,  LEWIS  y.  LUOKETT. 

Not  cited. 

221  ir.  S.  559-680,  66  L.  Ed.  868,  81  8up.  Ot.  688,  OOTLE  ▼.  SMITH. 

Kew  State  is  admitted  into  Union  witli  all  powcn  of  sorereignty  and 
Jurisdiction  pertaining  to  original  States,  and  flQch  powers  may  not  be  im- 
paired hy  conditions  or  stipulations  in  act  under  wkich  State  is  admitted. 

Approved  in  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  59  L.  Ed. 
178,  35  Sup.  Ct.  69,  construing  Oklahoma  separate  coach  law  of  1907; 
John  y.  PauUin,  231  U.  S.  586,  58  L.  Ed.  383,  34  Sup.  Ct.  178,  holding 
act  of  Congress  of  1906  relating  to  review  of  judgments  in  courts  in 
Indian  Territory  had  no  application  to  judgment  rendered  after  state- 
hood in  court  of  State  in  case  transferred  from  Federal  court  in  Indian 
Territory;  Steeves  y.  Wilson,  14  Ariz.  290,  127  Pac.  717,  holding  elec- 
tor qualified  under  Constitution  is  eligible  to  hold  office  in  county, 
although  not  qualified  under  provisions  of  Enabling  Act  of  1910 ;  Deseret 
Water  etc.  Co.  v.  State,  167  Cal.  160,  138  Pac.  987,  holding  State  lands 
within  national  forest  reserve  may  be  condemned  by  public  service  cor- 
poration under  Code  Civ.  Proc,  §  1240,  subd.  2 ;  State  v.  Edmondson,  89 
Ohio  St.  109,  Ann.  Oas.  1915D,  984,  52  L.  R.  A.  (N.  8.)  305,  105  N.  E. 
274,  holding  ordinance  of  1787  is  superseded  by  Ohio  Constitution,  and 
acts  of  1913  relating  to  construction  of  State  highway  are  valid ;  Cofield 
v.  Parrell,  38  Okl.  642,  134  Pac.  420,  holding  provision  of  Constitution, 
§4a,  prohibiting  registration  as  elector  of  person  not  able  to  read  or 
write  any  section  of  State  Constitution,  but  exempting  persons  who 
were  voters  or  are  lineal  descendants  of  voters  on  January  1,  I860,  or 
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prior  thereto,  is  not  contrary  to  fifteenth  amendment,  nor  is  it  rendered 
void  by  provision  of  Enabling  Act  prohibiting  distinctions  on  groand 
of  race  or  color;  Huff  v.  State,  9  Okl.  Gr.  682,  133  Pac.  267,  holding 
interstate  shipment  of  liqaor  into  that  part  of  Oklahoma  which  wbs 
Indian  Territory  is  not  protected  by  Federal  law,  and  afiirming  convic- 
tion for  violation  of  State  prohibitory  law;  State  v.  Towessnute,  89 
Wash.  487,  154  Pae.  809,  holding  Takima  treaty  of  1869,  giving  Indians 
ezolosive  fishing  rights  on  streams  running  through  or  bordering  on 
reservation,  did  not  give  Indian  inhabitant  of  reservation  right  to  fish 
in  river  several  miles  outside  of  reservation  without  license  contrary  to 
State  law. 

Effect  of  Ordinanoe  of  1787  on  States  carved  out  of  Northwest 
Territory.    Note,  Ann.  Oas.  1915D,  946. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  62  L.  B.  A.  (N.  8.)  306,  807. 

Congress  may  embrace  In  BnaMlng  Act»  regulations  of  Interstate  eoin- 
meroe,  or  of  Indian  tzlbes»  or  of  matten  pertalalng  to  disposition  of  paUie 
lands  or  reservations  therein,  and  sndi  legislation  does  not  restrict  State's 
leidslatlve  power  because  power  of  Ckmgress  extends  to  sndi  subjects. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  38,  68  L.  Ed.  Ill, 
34  Sup.  Ct.  1,  upholding  act  of  1897,  as  supplemented  by  New  Mexico 
Enabling  Act  of  1910,  prohibiting  introduction  of  intoxicating  liquor 
into  Indian  countiy,  including  lands  of  Pueblo  Indians  in  New  Mexico; 
Ex  parte  Webb,  225  U.  S.  690,  56  L.  Ed.  1259,  32  Sup.  Ct  769,  Oklahoma 
Enabling  Act  of  1906  did  not  repeal  act  of  1895  making  it  offense  to  in- 
troduce liquor  from  other  States  or  Territories  into  that  part  of  State 
which  was  Indian  Territory;  United  States  Express  Co.  v.  Friedman, 
191  Fed.  679,  112  C.  C.  A.  219,  Oklahoma  Enabling  Act  of  1906  did  not 
repeal  by  implication  act  of  1897,  prohibiting  introduction  of  liquor  into 
Indian  country  as  applied  to  Indian  Territory. 

LiiKislatlon  in  OUahoma  Enabling  Act  relating  to  location  of  capital  of 
State  is  referable  to  no  power  of  Ckmgress  over  subject^  and  Oklahoma 
sdmltted  upon  equal  footing  wltb  original  States  may  determine  for  her  own 
people  proper  location  of  seat  of  State  government. 

Approved  in  Cincinnati  v.  Louisville  etc  B.  R.  Co.,  223  U.  S.  402,  66 
L.  Ed.  484,  32  Sup.  Ct.  267,  holding  Ordinance  of  1787  is  not  limitation 
upon  x>ower  of  eminent  domain  of  Ohio  after  its  admission  as  State; 
Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  931,  Ann.  Oas.  19160, 
470,  131  C.  C.  A.  160,  holding  act  of  1895,  prohibiting  introduction  of 
liquor  into  Indian  Territory  was  not  repealed  by  Oklahoma  Enabling 
Act,  and  indictment  for  conspiracy  to  introduce  liquor  into  Indian 
Territory  need  not  allege  conspiracy  was  to  import  from  without  State; 
United  States  v.  Sandoval,  198  Fed.  551,  553,  555,  provisions  of  New 
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Mexico  Enabling  Act  declaring  Pueblo  Indian  lands  Indian  oonntry  and 
panohibiting  introduction  of  intoxicating  liquor  tberein,  are  void. 

Distinguished  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S. 
539,  547,  59  L.  Ed.  709,  712,  35  Sup.  Ct.  291,  holding  provisions  of  act 
of  1895,  prohibiting  introduction  of  liquor  into  Indian  Territory  are  not 
enforceable  as  to  intrastate  transactions,  pending  continuance  of  State 
prohibition  prescribed  by  Oklahoma  Enabling  Act,  but  indictment  fail- 
ing to  allege  shipment  of  liquor  was  interstate  is  sustainable  under  acts 
of  1892  and  1897,  which  weire  not  repealed  as  to  interstate  or  intrastate 
commerce. 

Prevention  of  illegal  removal  of  State  capital.    Note,  34  L.  B.  A. 
(N.  8.)  380. 

Bight  of  citizen  *or  taxpayer  to  enjoin  waste  or  unlawful  expendi- 
ture of  State  funds.    Note,  L.  B.  A.  1916D,  185. 

221  U.  &  580-602,  55  la.  Ed.  863,  81  Sup.  Ot  669,  BAQUN  T.  OUSEMIEBOO. 

Word  "Ghartzeuae^  used  by  Carthnalaa  numka  in  oonnection  wltb  Uqueor 
naamractoxed  by  tbem  at  the  monastery  of  LaQcande,  Ohaxtrense,  in  Fiance, 
Vcior  to  tbeir  expulsion  and  remoral  to  Spain,  conatitotea  valid  trademark. 

Approved  in  Chickering  v.  Chickering  ft  Sons,  215  Fed.  496,  131 
C.  C.  A.  538,  holding  successors  of  original  Chickering  have  sole  right 
to  use  word  ''Chickering"  as  trade  name,  and  enjoining  grandsons  of 
brother  of  original  Chickering  from  adrertising  that  their  pianos  are 
only  Chickerings. 

Distinguished  in  Apollo  Bros.  ▼.  Perkins,  207  Fed.  533,  125  C.  C.  A. 
192,  holding  word  "Nubia"  cannot  be  registered  as  trademark  under  act 
of  1905,  and  denying  injunction  to  restrain  infringement. 

Similarity  of  name  as  constituting  infringement  of  trademaric  or 
trade  name.    Note,  Ann.  Oaa.  1915B,  329. 

T6  estaUish  defense  of  abandonment  of  property  ziabt  in  trademark,  it 
li  neoeasary  not  only  to  show  acta  Indicating  practical  abandonment^  but 
actaal  intent  to  abandon. 

Approved  in  Le  Brou  v.  Nix,  38  App.  D.  C.  496,  holding  under  Rev. 
Stats.,  §  4897,  permitting  inventor  or  assignee  who  fails  to  obtain  patent 
for  failure  to*  pay  final  fee  to  renew  application,  petition  to  renew 
application  as  provided  by  rule  176  of  patent  office  is  sufficient;  Lever- 
ing Coffee  Co.  v.  Merchants  Coffee  Co.,  39  App.  D.  C.  154,  holding  dis- 
continuance of  use  of  trademark  for  coffee  for  five  years  was  with 
intent  to  abandon  it,  where  attempt  to  resume  its  use  was  after  rival  firm 
CBtablished  good  business  under  it. 

Law  of  foreign  country  has  no  extraterritorial  effect  to  detach  trade- 
Biarka  registered  In  tbia  country  from  product  to  wUch  it  is  attached. 
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Approved  in  Gorham  Mfg.  Co.  v.  Weintraub,  196  Fed.  962,  holding 
English  statute  of  1773,  relating  to  hall-marks  is  not  in  force  in  United 
States,  and  does  not  preclude  American  manufacturer  using  trademark 
for  over  fifty  years,  which  was  English  hall-mark,  from  protection 
against  infringement  by  another  American  manufacturer. 

Where  Jurisdiction  of  Federal  court  is  invoked  upon  ground  of  diverse 
citizenship  and  also  because  of  alleged  rights  under  trademark  statute,  Fed- 
eral Supreme  Court  has  jurisdiction  upon  appeal  from  Circuit  Court  of 
Appeals. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237 
U.  S.  624,  69  L.  Ed.  1151,  35  Sup.  Ct.  708,  dismissing  appeal  from  Cir- 
cuit Court  of  Appeals  in  suit  to  enjoin  use  of  trade  name,  where  at- 
tempt to  register  and  obtain  statutory  trademark  upon  proper  name  was 
long  after  expiration  of  copyright. 

Contempt   procedure  in  Federal  court.    Note^  Ann.   Gas.   1916D, 
1057. 

ttl  17.  a  603-611,  56  L.  Ed.  873,  31  8ap.  Ot.  676,  AMEBIOAN  UTHO- 
a&APHIC  CO.  ▼.  WEBCE3CEISTEB. 

Authority  to  issue  writs  conferred  on  courts  of  United  States  hy  Judi- 
ciary Act  of  1789  and  Bevised  Statutes,  section  716,  includes  anthorltj  to 
Issue  subpoenas  duces  tecum,  and  Bevised  Statutes,  section  724,  was  not  In- 
tended to  Interpose  ohstacle  to  issuance  of  such  subpoenas. 

Approved  in  General  Film  Co.  ▼.  Sampliner,  232  Fed.  CS,  146 
C.  C.  A.  287,  dismissing  bill  of  discovery  by  defendant  in  action  at 
law  for  treble  damages  under  Sherman  Act  relating  to  two  defenses — 
(a)  that  plaintifE  is  not  real  party  in  interest,  (b)  that  assignment  is 
chanipertous. 

Fourth  and  fifth  amendments  do  not  entitle  corporation  defendant  In 
suit  to  enforce  penalties  for  infringement  of  copyright  under  Bevised  Stat- 
utes, section  4965,  to  object  to  admission  in  evidence  of  entries  Arom  its 
books. 

Approved  in  Heike  v.  United  States,  227  U.  S.  142,  67  L.  Ed,  454, 
33  Sup.  Ct.  226,  holding  evidence  given  in  investiiration  under  Sher- 
man Act  by  officer  under  subpoena  duces  tecum,  wliioh  consisted  of 
statements  compiled  by  employees  of  corporation  from  coi-porate  rec- 
ords, is  not  testimony  prodnce<l  by  such  officer  within  nieaiiinj?  of  im- 
munity statute  of  1903;  United  States  v.  Skinner,  218  Fed.  876,  holdini? 
under  act  of  1893,  compelling  person  to  testify  iu  investiiration  before 
commerce  commission,  but  granting  immunity  from  prosecution,  person 
must  claim  privilege  against  self-incrimination^  as  basis  for  immunity, 
while  testifying. 
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Privilege  of  witness  against  self-crimination  as  extending  to  eor- 
I>oration.    Note,  AmL  Gas.  1916A,  880. 

Right  of  corporation,  corporate  officer  or  other  onstodian  to  refuse 
to  produce  books  and  papers.    Note,  47  L.  B.  A.  (N.  8.)  1177. 

221  U.  &  612-^683,  66  L.  Ed.  878,  81  8np.  Ot  821,  BAI.TIMOSE  Ik  O.  B.  R. 
CO.  ▼.  I1ITBB8TATE  OOMBCEBOE  COMMISSION. 

Hoots  of  Seryica  Act  of  1907,  regulating  hours  of  service  of  employees 
engaged  in  interstate  c<minierce,  is  within  power  of  Congress,  and  this  power 
cannot  be  defeated  hy  commingling  of  duties  relating  to  Interstate  aAd  in- 
trastate operations. 

Approved  in  United  States  v.  Grand  Rapids  etc.  Ry.  Co.  224  Fed. 
689,  670,  140  C.  C.  A.  177;  United  States  v.  St.  Louis  etc.  Ry.  Co.,  189 
Fed.  958,  959,  and  United  States  v.  Kansas  City  etc.  Ry.  Co.,  189 
Fed  475,  all  following  rule;  Houston  etc.  Ry.  Co.  v.  United  States,  234 
U.  S.  352,  58  L.  Ed.  1848,  34  Sup.  Ct.  833,  upholding  order  of  com- 
merce commission  requiring  carriers  to  desist  from  chai^ng  higher 
rates  between  specified  interstate  points  than  between  specified  intra- 
state points ;  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  477,  Ann. 
Oas.  1914C,  163,  58  L.  Ed.  1054,  34  Sup.  Ct.  646,  10  N.  C.  C.  A.  179, 
employee  of  interstate  carrier  engaged  in  moving  freight-cars  loaded 
with  intrastate  freight  from  one  part  of  city  to  another,  is  not  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  685,  Ann.  Cas.  1915D,  138,  52 
L.  B.  A.  (N.  8.)  266,  58  L.  Ed.  1154,  34  Sup.  Ct.  756,  holding  Congress 
has  so  acted  upon  subject  of  hours  of  labor  of  employees  in  interstate 
commerce  as  to  preclude  State  from  making  or  enforcing  local  regulation 
between  time  of  enactment  of  Federal  act  and  date  of  its  goin^  into 
effect ;  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  700,  51  L.  B.  A.  (N.  S.) 
1097,  58  L.  Ed.  1161,  34  Sup.  Ct.  761,  upholding  New  York  Laws  of 
1907,  requiring  railways  to  pay  employees'  wages  in  cash  semi-monthly; 
Simpson  v.  Shepard,  230  U.  S.  399,  411,  Ann.  Oaa.  1916A,  18,  48  L.  E.  A. 
(N.  S.)  1151,  57  L.  Ed.  1541,  1546,  33  Sup.  Ct  729,  holding  State  may, 
in  absence  oi -congressional  action,  regulate  intrastate  rates  of  interstate 
carrier,  although  relations  between  interstate  and  intrastate  rates  are 
thereby  disturbed ;  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  609, 
614,  56  L.  Ed.  915,  917,  32  Sup.  Ct.  689, 1  N.  C.  C.  A.  895,  allowing  recov- 
ery under  Federal  Employers'  Liability  Act,  §  5,  by  injured  employee  who 
was  member  of  relief  department;  Mondou  v.  New  York  etc.  R.  R.  Co., 
223  V.  S.  48,  52,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  345,  347,  32  Sup.  Ct 
169,  1  N.  C.  C.  A.  882,  upholding  Federal  Employers'  Liability  Act 
of  1908;  St  Joseph  ft  G.  T.  Ry.  Co.  v.  United  States,  232  Fed.  353,  146 
C.  C.  A.  397,  holding  railroad  requiring  fireman  to  keep  up  steam  for 
more  than  sixteen  hours  in  engine  of  work  train  repairing  roadbed  used 
in  interstate  commercOi  was  violating  Hours  of  Service  Act  of  1907; 
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United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed.  673,  140  C.  C.  A^ 
177,  holding  tel^raph  office  was  operated  continuously  daring  day  and 
night '  within  Hours  of  Service  Act,  and  railroad  violated  act  by  im- 
posing  service  upon  telegraph  operators  in  excess  of  nine  hours ;  United 
States  V.  Denver  etc.  R.  Co.,  220  Fed.  295;  136  C.  C.  A.  275,  holding  in 
action  for  violati<m  of  Hours  of  Service  Act,  answer  that  train- 
dispatcher  became  "abusive,  insubordinate,  and  defiant''  and  had  to 
be  dismissed,  and  that  he  was  replaced  as  soon  as  possible,  states 
"emergency"  constituting  defense;  Delano  v.  United  States,  220  Fed. 
637, 136  C.  C.  A.  243,  railroad  is  not  released  from  liability  for  violation 
of  Hours  of  Service  Act  by  fact  that  train-dispatcher  is  employed 
part  of  time  otherwise  than  as  train-dispateher;  Missouri  Pac.  Ry.  Co. 
V.  United  States,  211  Fed.  895,  128  C.  C.  A.  271,  holding  "switch- 
tenders"  were  not  "other  employees"  within  meaning  of  Hours  of 
Service  Act,  §  2;  Spokane  etc.  R.  Co.  v.  United  States,  210  Fed.  246, 
127  C.  C.  A.  61,  holding  interurban  cars  used  in  interstate  commerce 
are  not  within  exemption  of  street  railway  cars  from  operation  of 
Safety  Appliance  Act;  Washington  etc.  Ry.  Co.  v.  Magruder,  198  Fed. 
228,  holding  Maiyland  statute  of  1910,  requiring  railroad  to  operate 
two  trains  per  day  each  way  and  imposing  penalty  for  failure  is  void 
where  compliance  would  residt  in  large  financial  loss;  United  States 
V.  Ramsey,  197  Fed.  148,  116  C.  C.  A.  568,  holding  receiver  operating 
interstate  railroad  is  subject  to  Hours  of  Service  Act;  Silva  v.  New- 
port, 150  Ky.  786,  Ann.  Gas.  1914D,  613,  42  L.  R.  A.  (N.  8.)  1060,  150 
S.  W.  1026,  upholding  Kentucky  Stats.,  §  3058,  subsec.  25,  authorizing 
city  to  enact  ordinance  requiring  street  railway  to  provide  stool  for 
motorman;  St.  Louis  etc.  R.  Co.  v.  McWhirter,  146  Ky.  434,  140  S.  W. 
675,  allowing  recovery  for  death  of  railroad  flagman  employed  more 
than  sixteen  hours  in  violation  of  Federal  Hours  of  Service  Act  of  1907; 
Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich.  79,  138  N.  W.  366,  up- 
holding Public  Acts  1909,  No.  104,  withdrawing  from  carrier  defenses 
of  fellow-servant,  assumed  risk,  and  contributory  negligence;  Rodell 
▼.  Relief  Department,  118  Minn.  453,  137  N.  W.  176,  holding  release  void 
under  Federal  Employers'  Liability  Act  of  1908,  §  6,  and  allowing 
recoveiy  for  death  of  railroad  employee;  Lawson  v.  Halifax-Tonopah 
Min.  Co.,  36  Nev.  602,  135  Pac.  614,  holding  release  void  under  Laws 
1912,  §  5652,  and  no  defense  to  action  for  injuries;  Sexton  v.  Newark 
District  Tel.  Co.,  84  N.  J.  L.  93,  86  Atl.  464,  3  N.  C.  C.  A.  677,  uphold- 
ing Employers'  Liability  Act  of  1911,  abolishing  defenses  of  fellow- 
servant  and  assumed  risk. 

Distinguished  in  United  States  v.  Chicago  etc.  Ry.  Ca,  218  Fed.  702, 
holding  Hours  of  Service  Act  of  1907  does  not  apply  to  engineer  of 
work  train  operated  wholly  within  State,  though  engaged  in  hauling 
material  for  repair  of  int^:%tate  road. 
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Constraction  of  Federal  Hours  of  Service  Act.    Note,  Ann.  Oas. 
1916D,  467,  466. 

Legislative  limitation  of  hours  of  labor.    Note,  36  L.  R.  A.  (N.  S.) 

629. 
Hours  of  service  laws.    Note,  L.  R.  A.  1916D,  418,  426. 

Lengtb  of  bonn  of  leryiee  has  direct  relation  te  effldency  of  hnman 
agencies  upon  wliich  protection  to  life  and  property  necessarily  depend,  and 
imposition  of  reaeonable  restrictions  to  tbia  end  is  not  interference  with 
nberty  of  contract. 

Approved  in  San  Pedro  etc.  R.  Co.  v.  United  States,  213  Fed.  328, 
130  C.  C.  A.  28,  holding  Hours  of  Service  Act  violated  by  keeping  fire- 
man on  duty  to  keep  fires  alive  until  coming  of  relief  crew,  after  six- 
teen hours  of  service  in  movement  of  train;  Northern  Pac.  Ry.  Co.  v. 
United  States,  213  Fed.  580,  130  C.  C.  A.  157,  upholding  Hours  of  Ser- 
vice Act  of  1907 ;  Schweig  v.  Chicago  etc.  Ry.  Co.,  205  Fed.  97,  holding 
person  employed  in  stocl^ards  in  preparing  car  for  loading  stock  and 
in  assisting  in  loading  same  and  having  no  duties  in  connection  with 
movement  of  train,  is  not  within  Hours  of  Service  Act. 

Words  "except  In  case  of  emergency^  do  not  render  Hours  of  Service 
Aei  so  uncertain  as  to  destroy  its  validity,  where  Oongress,  by  appropriate 
description  of  exceptional  class,  bas  established  standard. 

Approved  in  United  States  v.  Southern  Pac.  Co.,  "209  Fed.  566,  126 
C.  C.  A.  384,  holding  absence  of  train-dispatcher  because  of  sudden 
illness  was  emeigency  within  Hours  of  Service  Act  of  1907. 

Under  amendment  of  1910  to  section  20  of  Act  to  Begolate  Oommerce, 
commission  bas  power  to  reqvlre  carriers  to  make  reports. 

Approved  in  Goodrich  Transit  Co.  v.  Interstate  Commerce  Commis- 
sion, 190  Fed.  966,  holding  commerce  commission  has  power  to  require 
steamship  company  to  make  reports  with  respect  to  joint  traffic  with 
interstate  railroad,  but  not  to  its  other  business;  United  States  v. 
11,150  Pounds  of  Butter,  188  Fed.  159,  Act  of  Congress  of  August  2, 
1886,  did  not  authorize  Secretary  of  Treasury  to  promulgate  rule  con- 
Btraing  act  of'  May  9,  1902,  declaring  butter  should  be  confiscated  if  it 
contained  abnormal  amount  of  moisture,  by  providing  for  confiscation 
if  it  should  contain  more  than  sixteen  per  cent  of  moisture. 

Distinguished  in  Omaha  etc.  Street  Ry.  Co.  v.  Interstate  Commerce 
Commission,  230  U.  S.  339,  46  L.  R.  A.  (N.  8.)  385,  57  L.  Ed.  1607.  33 
Sup.  Ct.  890,  holding  street  railways  carrying  passengers  across  State 
line  are  not  within  provisions  of  Act  to  Regulate  Commerce  of  1887, 
prior  to  its  amendment  in  1910;  Northern  Pac.  Ry.  Co.  t.  United  States, 
213  Fed.  166,  129  C.  C.  A.  514,  holding  carrier  not  liable  for  penalties 
for  failure  to  file  report  required  by  Act  to  Regulate  Commerce,  §  20, 
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where  it  files  report  in  good  faith,  bat  omits  by  mistake  some  instances 
of  excessive  services  of  its  employees. 

Corporation  cannot  plead  privilege  against  self-incrimination  under  fiftli 
amendment. 

Approved  in  Heike  v.  United  States,  227  U.  S.  143,  67  L.  Ed.  456,  33 
Sup.  Ct.  226,  holding  evidence  given  in  investigation  under  Sherman  Act 
by  officer  under  subpoena  duces  tecum,  which  consisted  of  statements 
compiled  by  employees  of  corporation  from  corporate  records,  is  not 
testimony  produced  by  such  officer  within  meaning  of  immunity  statute 
of  1903 ;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  226  Fod.  305,  hold- 
ing corporation  is  not  protected  by  fifth  amendment  from  self-incrim- 
ination, and  plea  in  abatement  to  indictment  on  ground  that  railroad 
was  compelled  to  produce  books  and  papers  in  violation  of  such  privilege 
against  self-incrimination,  is  insufficient. 

Privilege   of   witness   against   self-incrimination   as   extending  to 
corporation.    Note,  Ann.  Oas.  1916A»  380. 

Miscellaneous.  Cited  in  St.  Louis  Southwestern  Ry.  Co.  v.  United 
States,  199  Fed.  990,  117  C.  C.  A.  666,  affirming  judgment  on  authority 
of  principal  case. 

221  X7.  8.  623-636,  56  I*.  Ed.  884,  81  Sup.  Ot.  664,  JOVEB  T  OOSTAS  ▼. 
PHn.TPPIWE  ISLANDS. 

Appropriate  metbod  to  review  Judgments  of  Supreme  Court  of  Fliiliih 
pine  Islands  in  cases  from  Court  of  Land  Registration  is  by  writ  of  error, 
not  by  anneal. 

Approved  in  Harty  ▼.  Municipality  of  Victoria,  226  U.  S.  13,  67 
L.  Ed.  103,  33  Sup.  Gt.  4,  judgment  in  suit  by  Archbishop  of  Manila 
to  recover  church  property  is  reviewable  only  on  writ  of  error  to  Su- 
preme Court  of  Philippine  Islands,  not  on  appeal. 

221  U.  S.  686-^49,  66  I..  Ed.  890,  81  Sup.  Ct.  664,  HOPKINS  T.  OLEICSON 
AaBICUI.TUBAL  COLLEGE. 

Eleventli  amendment  proldbitlng  suit  against  State  apj^es  not  only  to 
suit  to  wbieh  State  is  actual  party,  but  to  suit  in  reality  against  State, 
thougli  nominally  against  officers. 

Approved  in  Traux  y.  Raich,  239  U.  S.  37,  60  L.  Ed.  183,  36  Sup.  Ct. 
9,  suit  against  attorney  general  and  county  attorney  to  restrain  en- 
forcement of  Arizona  statute  of  1914,  relating  to  emplojrment  of  aliens, 
which  is  alleged  void  is  not  suit  against  State;  Louisiana  v.  McAdoo, 
234  U.  S.  632,  58  L.  Ed.  1509,  34  Sup.  Ct.  938,  holding  State  of  Louisi- 
ana as  sugar  producer  cannot  sue  Secretary  of  Treasury  to  review  his 
jud^?ment  as  to  amount  of  duty  to  be  exacted  under  Tariff  Acts  of 
1897  and  1913,  and  treaty  with  Cuba  made  effective  by  act  of  1902; 
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Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  56  L.  Ed.  677»  32  Sup.  Ct. 
340,  upholding  jurisdiction  of  suit  to  enjoin  Federal  officer  from 
threatened  action,  alleged  illegal,  relating  to  establishment  of  harbor 
lines;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  452,  suit  to  enjoin 
enforcement  of  Kentucky  taxing  statute,  alleged  void  as  discrimina- 
tory, is  not  suit  against  State. 

Imniimitj  from  suit  Is  lilgli  attillmte  of  sovereignty  In  prerogative  of 
State  itself,  wUdi  cannot  h%  availed  of  by  pablic  agents  when  sued  for  their 
own  torts. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  397,  398, 
suit  to  enjoin  threatened  action  by  State  officers  to  enforce  Kentucky 
statute  assessing  railroad  franchise  at  cash  value  while  assessing  other 
property  at  eighty  per  cent  of  cash  value,  is  not  suit  against  State. 

Liability  of  State  for  torts  of  its  officers.    Note,  Ann.  Gas.  1913E, 
1040,  1041. 

Wbile  sovereign  State  cannot  be  sued  nor  its  officers  restrained  from 
enforcing  State  laws,  void  aet  c<mf ers  no  authority  and  affords  no  protection 
OK  Inununity  ftom  salt. 

Approved  in  Savage  v.  Jones,  225  U.  S.  521,  56  L.  Ed.  1190,  32  Sup. 
Ct.  715,  refusing  to  enjoin  State  chemist  from  enforcing  Indiana 
statute  of  1907  regulating  sale  of  food  for  domestic  animals;  Louis- 
ville etc.  R.  Co.  V.  Bosworth,  209  Fed.  390,  suit  to  enjoin  State  officers 
from  enforcing  State  statute,  void  as  discriminatory,  is  not  suit 
against  State;  MeCreery  Engineering  Co.  v.  Massachusetts  Fan  Co., 
195  Fed.  507,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating 
apparatus  to  restrain  county  commissioners  from  using  infringing  ap- 
paratus in  courthouse  in  Massachusetts  is  not  suit  against  State. 

Neither  pnMlc  corporations  nor  political  subdivisions  are  entitled  to 
Inununitj  txom  suit  under  eleventb  amendment,  and  while  they  often  have 
defense  not  available  to  private  corporation,  they  mnst  make  that  defense 
and  cannot  rely  on  immnnity. 

Approved  in  MeCreery  Engineering  Co.  v.  Massachusetts  Fan  Co., 
195  Fed.  506,  115  C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating 
apparatus  to  restrain  county  commissioners  from  using  infringing  ap- 
paratus in  courthouse  in  Massachusetts  is  not  suit  against  State. 

Agrlcultaral  college  is  not  entitled  to  immunity  from  suit  under  eleventh 
amendment  for  damages  to  land  resulting  ftom  its  construction  of  dike,  but 
conrt  cannot  order  removal  of  dike  on  State's  property  unless  State  consents 
to  be  sned. 

Approved  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  476,  59 
L.  Ed.  321,  35  Sup.  Ct.  173,  suit  by  depositor  against  members  of  State 
banking  board  to  comi)el  payments  from  Depositors'  Guaranty  Fund, 
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to  which  State  has  title,  is  suit  against  State;  Perkins  ▼.  Blanth,  163 
Cal.  787,  788,  789,  127  Pac.  52,  63,  holding  trustees  of  reclamation  dis- 
trict liable  to  land  owner  for  injury  to  his  juroperty,  from  negligence  in 
performance  of  their  duty;  Louisville  etc.  R.  Co.  v.  Railroad  Oommrs., 
63  Fla.  503,  44  L.  B.  A.  (N.  8.)  189,  58  South.  547,  refusing  to 
enjoin  railroad  commission  from  enforcing  orders  to  enlarge  waiting- 
room  in  passenger  depot;  dissenting  opinion  in  Lindler  v.  Columbia 
Hospital,  98  S.  C.  42,  81  8.  E.  517,  majority  holding  eleemosynary 
hospital  is  public  charity  and  is  not  liable  to  patient  for  injuries  re- 
sulting from  negligence  of  its  servants. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed. 
399,  suit  to  enjoin  threatened  action  by  State  officers  to  enforce  Ken- 
tucky statute  assessing  railroad  franchise  at  cash  value  while  asses- 
sing other  property  at  eighty  per  cent  of  cash  value  is  not  suit  against 
State. 

221  U.  S.  649-660,  66  It.  ZkL  897,  31  Sup.  Ct.  669,  TABER  T.  UNITED 
STATES. 

Not  cited. 

221  n.  a  660-«66,  56  L.  Ed.  899,  31  Sap.  Ot.  661,  PROVIDENT  INSTITU- 
TION FOB  SAVINO  7.  MAI.ONE. 

MassacHuaetts  statute  of  1907,  providing  that  deposits  In  savlnffB  banks 
inactive  and  unclaimed  for  thirty  years  should  be  turned  over  to  State  offi- 
cers where  depositor  cannot  be  found,  with  provisions  for  payment  to  de- 
positor or  his  heirs  upon  establishment  of  zlgbt,  does  not  deny  due  process 
or  eaual  protection  of  law. 

Approved  in  International  Harvester  Co.  v.  State  of  Missouri,  234 
U.  S.  214,  52  L.  R.  A.  (N.  8.)  625,  68  L.  Ed.  1283,  34  Sup.  Ct.  859,  up- 
holding Missouri  anti-trust  laws  of  1899  and  1909  embracing  vendors 
of  commodities,  but  not  vendors  of  labor  and  services ;  Davis  v.  Florida 
Power  Co.,  64  Fla.  270,  Ann.  Gas.  1914B,  965,  60  South.  767,  5 
N.  C.  C.  A.  943,  upholding  statute  giving  right  of  action  for  death  of 
minor  child  against  corporations  and  associations,  but  not  against  in- 
dividuals; Adams  v.  Adams,  211  Mass.  200,  97  N.  E.  983,  upholding 
statute  1905,  providing  that  property  withdrawn  from  ordinary  chan- 
nels of  use  by  beneficial  owner's  absence  for  fourteen  years  should  be 
distributed  as  intestate  estate ;  In  re  Opinion  of  the  Justices,  211  Mass. 
626,  42  L.  R.  A.  (N.  S.)  221,  98  N.  £.  613,  holding  legislature  has  no 
authority  to  authorize  purchase  of  land  to  provide  homes  for  mechanics, 
laborers  or  other  wai^e-earners  from  money  deposited  in  treasury  by 
savings  banks  under  Stats.  1908,  c.  590,  §  56;  City  of  Memphis  v.  State, 
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133  Tenn.  93,  179  S.  W.  634,  upholding  Acts  1915,  o.  60,  regulating 
jitneys  as  common  carriers. 

Validity  of  statute  subjecting  corporation  to  damages  but  not  in- 
eluding  individual.    Note,  Ann.  Gas.  1914B,  976. 

Bight  to  and  effect  of  administration  on  estate  of  person  presumed 
to  be  dead.    Note,  Ann.  Gas.  1913B,  557. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Gas.  1915G,  60. 


NOTES 

ONTHB  • 


UNITED  STATES  REPORTS, 


222  XTNITED  STATES. 


822  U.  a  1-7,  66  L.  Bd.  66,  82  8iip.  Ot  1,  BLXHK  T.  VSL80K. 

Beviaad  Laws  of  ICMMtchaaettSy  diaptor  144,  aUowlnir  only  Utile  moro 
than  yoAT  for  Uutltatloii  of  sait  to  recover  penonal  property  by  penons  dis- 
i^pearlng  ftom  State  and  not  heard  of  for  fourteen  yean  and  presumably 
dead  is  not  denial  of  due  proceee  of  law. 

Approved  in  Grant  Timber  &  Mfg.  Co.  v.  Oray,  236  U.  S.  135,  59 
Ii.  Ed.  503,  35  Sap.  Ct.  279,  upholding  Louisiana  Code  of  Practice,  art. 
55,  that  x>er8on  sned  in  posseeeory  action  cannot  bring  x>etitory  action 
until  after  judgment  in  possessory  action,  and  if  he  has  been  condemned, 
not  until  after  he  has  satisfied  judgment  against  him ;  Adams  v.  Adams, 
211  Mass.  200,  202,  97  N.  £.  983,  984,  upholding  Stats.  1905,  c.  326, 
providing  that  property  withdrawn  from  ordinary  channels  of  use  by 
beneficial  owner's  absence  for  fourteen  years  should  be  distributed  as 
intestate  estate;  and  section  10  making  its  provisions  retroactive;  In 
re  Grand  Boulevard  etc.  in  City  of  New  York,  212  N.  Y.  544,  106  N.  £. 
632,  holding  void  Laws  of  1895,  c.  1006,  providing  that  abutting 
owner  loses  ri|^t  to  compensation  for  easement  appropriated  after  lapse 
of  six  years  from  filing  of  map  showing  discontinuance  of  street. 

222  17.  a  6-15,  66  Ii.  Ed.  68,  82  Sup.  Ot  6,  XTNITED  STATES  ▼.  BALTI- 
MOBE  U  OHIO  SaUTHWESTEBK  B.  B.  OO. 

Statutory  r^ulations  as  to  infected  animals.    Note,  43  L.  E.  A. 
(N.  8.)  1070. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  United  States,  192  Fed. 
1023, 112  C.  C.  A.  666,  reversing  judgment  of  Circuit  Court  and  remand- 
ing  eauM  with  directions  to  set  aside  verdict* 

(349) 


222  U.  S.  15-27  MOTES  ON  U.  S.  REPORTS.  350 

222  U.  8.  16-17,  66  L.  Ed.  70,  32  Sup.  Ct.  6,  xmiTED  STATES  ▼.  PLYLEB. 

Proof  of  actual  financial  or  property  loss  Is  not  essential  to  make  case 
under  Bevised  Statutes,  section  6418,  proMbiting  false  making  of  writing 
which  would  work  fraud  upon  United  States  in  its  pecuniary  or  property 
rights  or  in  exercise  of  its  governmental  powers  and  duties. 

Approved  in  United  States  v.  Barnow,  239  U.  S.  79,  60  L.  Ed.  158,  36 
Sup.  Ct.  22,  holding  Criminal  Code,  §  32,  includes  false  assumption  or 
pretending  to  be  officer  of  United  States  in  nonexistent  office. 

Distinguished  in  Fain  v.  United  States,  209  Fed.  528, 126  C.  C.  A.  347, 
holding  purchasing  and  withholding  from  filing  of  relinquishments  of 
homestead  entries,  and  institution  of  contests  of  such  entries  were  not 
acts  to  effect  conspiracy,  as  such  acts  were  authorized  by  law,  and  evi- 
dence of  such  purchases,  relinquishments  and  contests  were  inadmissible 
to  prove  charge  in  indictment.  • 

222  X7.  8.  17-20,  66  L.  Ed.  71,  32  Sup.  Ot.  4,  VIBaiKIA  T.  WEST  YIBOINIA* 

Not  cited. 

222  U.  S.  20-27,  56  L.  Ed.  72,  82  Sup.  Ot  2,  S0X7THEBN  BY,  00.  T.  UNITED 
STATES. 

Salety  Appliance  Act  of  1898,  as  amended  In  1003,  includes  all  locomo- 
tives, cars  and  sbnllar  vehicles  used  on  intecstate  railroad  without  respect 
to  whether  particular  vehicles  are  engaged  in  interstate  commerce. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  506,  60 
L.  E.  1134,  36  Sup.  Ct.  683,  holding  electric  intei*state  road  is  not  ex- 
empted from  requirements  of  Safety  Appliance  Act  because  its  termi- 
nals run  over  street  railways;  San  Antonio  etc.  Ry.  Co.  v.  Wagner,  241 
U.S.  483,  60  L.  Ed.  1117,  36  Sup.  Ct.  626,  holding  Safety  Appliance 
Act,  as  amended  in  1903,  requires  locomotives  to  be  equipped  with  auto- 
matic couplers,  and  its  protection  extends  to  employees  when  coapling, 
as  well  as  when  uncoupling  cars;  Spokane  etc.  R.  R.  Co.  v.  United 
States,  241  U.  S.  349,  60  L.  Ed.  1040,  36  Sup.  Ct.  668,  holding  Safety 
Appliance  Act  of  1893,  as  amended  in  1896  and  1903,  §  6,  exempting 
cars  used  on  street  railways,  does  not  exempt  cars  used  in  regiUar  inter- 
state traffic,  which  are  used  to  some  extent. on  street  railwajrs;  Texas 
etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  38,  60  L.  Ed.  876,  36  Sup.  Ct.  482 
(affirming  222  Fed.  222),  allowing  recovery  under  Safety  Appliance  Act 
as  amended  in  1910  by  employee  of  interstate  carrier  injured  by  defec- 
tive appliance  while  engaged  in  switching  in  yard  **bad  order"  car  to 
be  taken  to  repair  shop,  though  employee  is  not  engaged  in  interstate 
commerce;  United  States  v.  Erie  R.  R.  Co.,  237  U.  S.  408,  59  L.  Ed.  1088, 
35  Sup.  Ct.  621,  holding  trains  moving  between  yards  several  miles 
apart  of  same  railroad,  are  engaged  in  interstate  commerce  within  air- 
brakes provision  of  Safety  Appliance  Act;  Minneapolis  etc.  Ry.  Co.  t. 
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Popplar,  237  U.  S.  371,  69  L.  Ed.  1001,  36  Sup.  Ct.  609,  holding  under 
Jadieial  Code,  §  237,  Supreme  Court  cannot  review  non-Federal  ques- 
tion, nor  determine  whether  rule  of  carrier  was  disobeyed  in  case  de- 
pendent upon  Safety  Appliance  Act;  Southern  Ry.  Co.  v.  Railroad 
Commission,  236  U.  S.  445,  59  L.  Ed.  665,  35  Sup.  Ct.  304,  holding 
Indiana  statute  requiring  railroads  to  place  grab-irons  or  handholds  on 
sides  or  ends  of  cars  is  superseded  by  Federal  Safety  Appliance  Act  as 
to  cars  operated  on  interstate  railroads,  although  engaged  only  in  in- 
trastate commerce;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  734,  737,  58 
L.  Ed.  1568,  1569,  34  Sup.  Ct.  897,  holding  under  Safety  Appliance  Act, 
as  amended  in  1903,  standard  height  of  drawbars  was  made  applicable 
to  all  railroad  vehicles  used  upon  interstate  railroad,  including  loco- 
motives ;  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  477,  Ann.  Cas. 
19140,  163.  58  L.  Ed.  1054,  34  Sup.  Ct.  646, 10  N.  C.  C.  A.  179,  employee 
of  interstate  carrier  engaged  in  moving  freight-cars  loaded  with  intra- 
state freight  from  one  part  of  city  to  another  is  not  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act;  Brinkmeier  v. 
Missouri  Pacific  Ry.  Co.,  224  U.  S.  269,  56  L.  Ed.  760,  32  Sup.  Ct.  412, 
holding  declaration  for  injuries  sustained  prior  to  amendment  of  1903 
to  Safety  Appliance  Act  is  defective  for  failure  to  allege  car  was  engaged 
in  interstate  commerce ;  Virginia  Ry.  Co.  v.  United  States,  223  Fed.  752, 
139  C.  C.  A.  278,  holding  Safety  Appliance  Act  is  mandatory  and  abso^ 
lute,  and  railroad  cannot  justify  use  of  hand-brakes  by  fact  that  one 
hundred-car  train  at  low  speed  cannot  be  kept  under  control  with 
power  brakes,  where  it  can  comply  with  law  by  making  up  train  of 
fewer  cars;  United  States  v.  Atlantic  Coast  Line  R.  Co.,  214  Fed.  500, 
allowing  recovery  under  Safety  Appliance  Act  by  employee  of  inter- 
state carrier  injured  while  switching  car  with  defective  coupler ;  United 
States  V.  Pere  Marquette  R.  Co.,  211  Fed.  223,  holding  transportation 
by  interstate  carrier  of  train  of  cars  over  main  line  from  one  railroad 
yard  to  another  with  coupling  apparatus  out  of  repair  and  inoperative, 
is  violation  of  Safety  Appliance  Act  of  1893,  as  amended  in  1903; 
Spokane  etc.  R.  Co.  v.  United  States,  210  Fed.  246,  127  C.  C.  A.  61, 
holding  interurfoan  cars  used  in  interstate  commerce  are  not  within  ex- 
emption of  street  railway  cars  from  operation  of  Safety  Appliance  Act ; 
Southern  Ry.  Co.  v.  Snyder,  205  Fed.  870, 124  C.  C.  A.  60,  holding  under 
Safety  Api^anoe  Act  of  1893,  §  8,  foreman  of  switching  crew  injured 
while  attempting  to  repair  track  car  with  defective  coupler,  left  on 
transfer  track  with  other  cars  in  commercial  use,  did  not  assume  risk; 
Washington  etc.  Ry.  Go.  j.  Magruder,  198  Fed.  228,  holding  Maryland 
statute  of  1910  requiring  railroad  to  operate  two  trains  per  day  each 
way  under  penalty  of  fifty  dollars  each  day  of  refusal  is  void,  where 
trains  can  only  be  operated  at  loss  of  several  thousand  dollars  per  year ; 
Northern  Pac.  Ry.  Co.  v.  Maerkl,  198  Fed.  4, 117  C.  C.  A.  237,  employee 
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of  interstate  railroad  injured  thiough  negligence  of  fellow-servant  while 
working;  in  repairshop  connected  with  interstate  track  on  car  used  in 
interstate  and  intrastate  commerce  is  engaged  in  interstate  commerce 
within  meaning  of  Federal  Employers'  Liability  Act,  and  right  of  action 
survives  to  personal  representative;  Gray  v.  Louisville  etc.  R.  Co.,  197 
Fed.  875,  holding  movement  of  car  engaged  in  interstate  commerce  to 
private  switch  track  to  be  unloaded  without  repairing  defective  coupler 
was  in  violation  of  Safety  Appliance  Act  of  1893,  and  allowing  recovery 
fo!r  death  of  employee;  Chicago  etc.  Ry.  Co.  v.  United  States,  196  Fed. 
884, 116  C.  C.  A.  444,  holding  use  of  locomotive  on  interstate  train  with 
drawbar  not  conforming  to  si)ecified  height  is  violation  of  Safety 
Appliance  Act  of  1893;  Devine  v.  Chicago  etc.  R.  Co.,  259  111.  454,  102 
N.  E.  805,  holding  lessee  railroad  operating  trains  and  receiving  inter- 
state shipments  at  gates  of  foundry  is  within  Safety  Appliance  Act  re- 
quiring engines  to  be  equipped  with  automatic  couplers,  but  denying 
recovery  for  death  of  brakeman  riding  on  running-board  of  loe<Hnotive 
where  failure  to  so  equip  was  not  proximate  eause  of  his  death ;  South- 
em  Ry.  Co.  ▼.  Railroad  Commission,  183  Ind.  581,  109  N.  E.  760,  and 
Cleveland  etc.  R.  Co.  v.  Public  Service  Commission,  183  Ind.  167,  108 
N.  E.  515,  Federal  Safety  Appliance  Act  of  1893,  c.  196,  §  2,  requiring 
automatic  couplers  on  cars  used  in  interstate  commerce,  supersedes  Act 
of  1907,  c.  118  (Bums'  Ann.  Stats.  1914,  §  5279),  as  to  railroad  engaged 
in  interstate  commerce;  Steams  v.  Chicago  etc.  Ry.  Co.,  166  Iowa,  574, 
148  N.  W.  131,  holding  Federal  Safety  Appliance  Act  of  1903,  §  2,  relat- 
ing to  power-brakes,  is  applicable  to  cars  <m  interstate  road,  regardless 
of  whether  cars  contain  interstate  shipment  at  time;  Thombro  v. 
Kansas  City  etc.  Ry.  Co.,  91  Ran.  602,  694,  Ann.  Oaa.  1915D,  814,  139 
Pac.  412,  413,  allowing  recovery  under  Federal  Employers'  Liability  Act 
for  death  of  brakeman  killed  by  use  of  defective  coupler  on  train  made 
up  largely  of  interstate  cars;  Barker  v.  Kansas  City  etc.  Ry.  Co.,  88 
Kan.  775,  48  L.  R.  A.  (N.  8.)  1121,  129  Pao.  1154,  hdding  interstate 
railroad  engaged  in  moving  cars  of  water  or  coal  oyer  its  line  from  one 
State  to  another  for  use  of  its  own  engines  is  engaged  in  interstate  com- 
merce; La  Mere  v.  Railway  Transfer  Co.,  125  Minn.  166,  Aim.  Cas. 
19150,  667,  145  N.  W.  1071,  allowing  recovery  in  action  for  injuries 
under  Federal  Employers'  Liability  Act,  where  failure  to  have  air^ 
brakes  in  operation  on  interstate  train  was  proximate  cause  of  injury; 
Moliter  ▼.  Wabash  R.  Co.,  180  Mo.  App.  87, 168  S.  W.  251,  employee  in- 
jured while  cutting  out  cars  loaded  with  interstate  freight  from  train 
engaged  in  interstate  and  intrastate  commerce  is  within  Federal  Em- 
ployers' Liability  Act;  Horton  v.  Seaboard  Air  line  Ry.  Co.,  157  N.  C. 
148,  72  S.  E.  959,  holding  locomotive  engineer  on  train  carrying  inter- 
state cars  is  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act;  King  v.  Atlantic  Coast  line  R.  Co.,  157  N«  G. 
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48  L.  R.  A.  (N.  S.)  450,  72  S.  E.  811,  holding  acceptance  of  beneats  after 
injury  does  not  release  railroad  from  liability  for  injuries  to  employee; 
Ft.  Smith  &  W.  R.  Co.  v.  Blevins,  35  Okl.  388,  130  Pac.  529,  holding 
amendment  of  1910  to  Federal  Employers'  liability  Act  of  1908  has 
no  application  to  action  for  injuries  brought  before  its  enactment; 
Montgomery  v.  Southern  Pac.  Co.,  64  Or.  606,  47  L.  R.  A.  (N.  8.)  13, 
131  Pac.  510,  member  of  switch  in":  crew  engaged  in  moving  oil  to  pro- 
vide fuel  for  enp:ines  used  in  interstate  commerce  is  within  protection 
of  Federal  Employers'  Liability  Act;  Illinois  Central  R.  R.  Co.  v. 
Behrens,  233  U.  S.  477,  Ann.  Oaa.  19140,  163,  58  L.  Ed.  1054,  34  Sap. 
Ct.  646,  10  N.  C.  C.  A.  179,  arguendo. 

Limited  in  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  272,  142  C.  C.  A. 
558,  denying  recovery  under  Federal  Employers*  Liability  Act  for  in- 
jaries  to  employee  inspecting  cars  of  passenger  train  moving  between 
points  in  State,  not  carrying  intestate  passengers  or  baggage,  although 
train  connected  with  interstate  train  advei-tised  that  fact,  and  frequently 
carried  passengers  for  points  in  other  States. 

Distinguished  in  United  States  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  634, 
holding  carrier  does  not  violate  Hours  of  Service  Act  of  Congress  of 
1906  by  permitting  engineer,  previously  engaged  in  interstate  commerce 
bat  assigned  to  engine  hauling  work  train  between  points  in  State,  to 
remain  on  duty  continuously  for  more  than  sixteen  hours ;  United  States 
V.  Erie  R.  Co.,  212  Fed.  859,  129  C.  C.  A.  307,  holding  movement  of 
trains  between  switch-yards,  seveitil  miles  apart  and  separated  by  nat- 
ural barriers  and  independent  railroads,  is  switching  operation,  and  rail- 
road is  not  compelled  to  use  air-brakes  by  Safety  Appliance  Act  of 
1893;  United  States  v.  New  York  Central  etc.  R.  Co.,  205  Fed.  429, 
holding  evidence  insufficient  to  show  train  was  used  in  interstate  com- 
merce aifd  denying  recovery  under  Safety  Appliance  Act,  by  employee 
injured  by  failure  to  have  air-brakes  connected ;  United  States  v.  Union 
Stockyard  &  Transit  Co.,  192  Fed.  340,  341,  holding  stockyards  company 
building  and  operating  railroad  as  authorized  by  charter,  upon  leasing 
Toad  ceafles  to  be  eonunon  carrier,  and  is  not  subject  to  provisions  of  act 
to  regulate  commerce  ae  amended  in  1906;  Ruck  v.  Chicago  etc.  Ry.  Co., 
153  Wis.  164,  140  N.  W.  1076,  holding  railroad  employee  engaged  in 
Impairing  appliances  for  use  on  cars  in  interstate  or  intrastate  commerce 
is  not  within  Federal  Employers '  Liability  Act ;  dissenting  opinion  in 
Texas  etc.  Ry.  Co.  v.  Rigsby,  222  Fed.  223,  138  C.  C.  A.  51,  majority 
allowing  recovery  under  Safety  Appliance  Act,  as  amended  in  1910,  by 
employee  of  interstate  carrier  injured  by  defective  appliance  while 
switching  car. 

Duty  and  liability  under  Federal  and  State  Railway  Safety  Appli- 
ance Acts.    Note,  41  L.  R.  A.  (N.  S.)  52,  54. 
XZ— 23 
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Liability  of  Railroad  Company  under  the  Federal  Safety  Appliance 
Acts  for  defects  in  cars  of  another  company.  Note,  8  N.  C.  0.  A. 
279. 

Safety  Appliance  Acts.    Note,  3  N.  0.  0.  A.  833. 

Power  of  Congress  to  regulate  interstate  commerce  Is  plenary  and  may 
be  exerted  to  secure  safety  of  persons  and  property  transported  therein;  and 
it  is  no  objection  to  exertion  of  such  power  that  dangers  intended  to  be 
avoided  arise  in  part  oat  of  matters  connected  with  intrastate  commerce. 

Approved  in  Houston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  352,  68 
L.  Ed.  1348,  34  Sup.  Ct.  833,  holding  Congress  may  authorize  interstate 
commerce  commission  to  control  intrastate  rates  to  extent  of  removing 
discnniiuation  against  interstate  commerce  arising  out  of  relations  he- 
tweeii  interstate  and  intrastate  rates;  Simpson  v.  Shepard,  230  U.  S. 
399,  411,  Ann.  Oas.  1916A,  18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1541, 
1546,  33  Sup.  Ct.  729,  holding  State  may,  in  absence  of  congi%ssional 
action,  regulate  intrastate  rates  of  interstate  carrier,  althouglv  relations 
between  interstate  and  intrastate  rates  are  thereby  disturbed;  Mondon 
V.  New  York  etc.  R.  R.  Co.,  223  U.  S.  48,  51,  88  L.  R.  A.  (N.  S.)  44.  56 
L.  Ed.  345,  347,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  882,  upholding  Federal 
Employers'  Liability  Act  of  1908,  as  amended  in  1910 ;  Northern  Pacific 
Ry.  Co.  V.  Washington,  222  U.  S.  376,  56  L.  Ed.  238.  32  Sup.  Ct.  160, 
holding  Hours  of  Service  Act  of  1907,  applies  to  railroad  operating 
train  between  points  in  State  which  was  carrying  merchandise  origi- 
nating outside  of  State  and  in  transit  to  foreign  destination;  Texas  etc. 
Ry.  Co.  V.  Rigsby,  222  Fed.  222, 138  C.  C.  A.  51,  allowing  recovery  under 
Safety  Appliance  Act,  as  amended  in  1910,  by  employee  of  interstate 
railroad  injured  by  defective  appliance  while  switching  car;  Texas  ete. 
Ry.  Co.  V.  United  States,  205  Fed.  387,  order  of  Texas  railroad  commis- 
sion reducing  intrastate  rates  to  noncompensatory  point  with  purpose  of 
securing  advantage  to  dealers  in  State  over  competitors  in  other  States, 
interferes  witli  interstate  commerce,  and  is  void;  Louisville  etc.  R.  Co. 
V.  Hughes,  201  Fed.  748,  holding  Ohio  Act  of  1910,  for  inspection  of 
equipment  of  locomotive  boilers  is  superseded  by  Federal  Act  of  1911 
relating  to  same  subject,  as  applied  to  railroad,  whose  locomotives  used 
in  interstate  commerce  enter  State  from  another  State  to  terminal  in 
Cincinnati;  The  Ingrid,  195  Fed.  602,  holding  Criminal  Code,  §233, 
authorizing  interstate  commerce  commission  to  issue  regulations  for 
transi>ortation  of  explosives  by  land,  governs  such  transportation  in 
interstate  or  foi'eign  commerce  to  exclusion  of  State  laws;  Pennsylvania 
R.  Co.  V.  Interstate  Commerce  Commission,  193  Fed.  83,  Interstate  Com- 
merce Commission  has  power,  upon  finding  that  rule  of  railroad  for  car 
distribution  is  discriminatory,  to  make  order  requiring  different  basis 
of  distribution,  even  though  order  applies  to  cars  used  in  interstate  and. 
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intrastate  commerce;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind, 
30,  31,  32,  36,  100  N.  E.  339,  340,  341,  upholding  statute  of  1907,  reqnir- 
ing  railroad  cars  and  locomotives  to  be  equipped  with  grab-irons  or 
handholds  in  sides  or  ends  thereof,  as  applied  to  intrastate  shipment; 
Thombro  v.  Kansas  City  etc.  Ry.  Co.,  91  Kan.  694,  Ann.  Oaa.  1915D, 
314,  139  Pac.  413,  allowing  recovery  under  Federal  Employers'  Lia- 
bility Act  for  death  of  brakeman  killed  by  use  of  defective  coupler  on 
train  made  up  largely  of  interstate  cars ;  Sonsmith  v.  Pere  Marquette  R. 
Co.,  173  Mich.  78,  138  N.  W.  356,  upholding  Public  Acts  1909,  No.  104, 
withdrawing  from  carrier  defenses  of  fellow-servant,  assumed  risk,  and 
contributory  negligence;  Lloyd  v.  North  Carolina  R.  Co.,  162  N.  C.  496, 
78  S.  E.  493,  494,  denying  removal  to  Federal  court  of  action  under 
Federal  Employers'  Liability  Act  for  injuries  to  engineer  inspecting 
and  oiling  en^ne  preparatory  to  interstate  trip,  where  charge  of  fraud 
is  not  necessary  inference  from  allegations  of  joinder  of  resident  de- 
fendant; dissenting  opinion  in  In  re  Taylor,  204  N.  Y.  146,  Ann.  Oas. 
I913D,  276,  97  N.  E.  506,  majority  holding  action  for  death  of  employee 
killed  while  on  interstate  trip  is  governed, by  State  Constitution  and 
statute,  not  by  Federal  Employers'  Liability  Act,  and  under  Code  Civil 
Proc.,  §§  1902,  1903,  surviving  spouse  and  father,  who  is  only  next  of 
kin,  share  equally;  Chicago  Junction  Ry.  Co.  ▼.  King,  222  U.  S.  223,  56 
li.  Ed.  174,  32  Sup.  Ct.  79,  arguendo. 

As  between  two  opposiii^  Tlewi  as  to  constmction  of  statute^  that  one 
ia  preferred  wbicb  Is  In  accord  with  manifest  purpose  of  Ctonsress. 

Approved  in  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  737,  58  L.  Ed. 
1569,  34  Sup.  Ct.  897,  holding  under  Safety  Appliance  Act  as  amended 
in  1903,  standard  height  of  drawbars  was  made  applicable  to  all  rail- 
road vehicles  used   upon   interstate   road,   including   locomotives;    St. 
Joseph  ft  G.  T.  By.  Co.  ▼.  United  States,  232  Fed.  362,  146  C.  C.  A.  397, 
holding  Hours  of  Serrioe  A^t  of  1907,  applies  to  employees  on  train 
loaded  with  material  to  repair  roadbed,  where  train  originated  in  an- 
other State  and  has  arrived  in  State,  but  not  at  destination;  Lloyd  v. 
North  Carolina  R.  Co.,  162  N.  C.  496,  7S  S.  E.  494,  reversing  nonsuit 
against  resident  railroad  in  action  under  Federal  Employers'  Liability 
Act  for  injuries  to  engineer  inspecting  and  oiling  engine  preparatory  to 
interstate  trip;  Hench  v.  Pennsylvania  R.  Co.,  246  Pa.  8,  Ann.  Oas. 
1916D,  230,  L.  E.  A.  1915D,  557,  91  Atl.  1058,  holding  in  action  for 
death  under  Federal  Employers'  Liability  Act  and  Safety  Appliance 
Act  of  1893,  burden  is  on  plaintiff  to  show  that  decedent  was  in  inter- 
state commerce  at  time  of  injury. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  R.  A.  (N.  S.)  270. 

Federal  Employers'  liability  Act.     Note,  47  L.  R.  A.  (N.  S.)  42,  43. 
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What  employees  are  within  the  Federal  Employers'  liability  Act. 
Note,  10  N.  0.  0.  A.  160. 

When  an  action  is  maintainable  under  the  Federal  Employers'  Lia- 
bility Act.    Note,  3  N.  0.  0.  A.  794. 

•  _ 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  Bradbury,  223  U.  S- 
711,  56  L.  Ed.  625,  32  Sup.  Ct.  520,  dismissing  for  want  of  jurisdiction. 

222  U.  8.  28-61,  56  li.  Ed.  75,  32  Sup.  Ct.  13,  FINLEY  Y.  OAIJFORNIA. 

Penal  Code  of  CaUf omia,  section  246,  Imposing  death  penalty  upon  Ufa 
termer  in  Iftate  prison  for  assault  with  intent  to  kill,  is  not  denial  of  equal 
protection  of  law  because  it  does  not  impose  Uke  penalty  upon  other  coa- 
vlcts. 

Approved  in  People  y.  Swearingen,  168  Col.  54,  141  Pac.  823,  affirm- 
ing conviction  under  Penal  Code,  §  246 ;  Davis  v.  Florida  Power  Co.,  64 
Fla.  270,  Ann.  Oas.  1914B,  965,  60  South.  767,  5  N.  C.  C.  A.  943,  uphold- 
ing statute  giving  right  of  action  for  death  of  minor  child  against  cor- 
porations and  associations,  but  not  against  individuals;  Vandalia  R.  Co. 
V.  Stillwell,  181  Ind.  291,'  Ann.  Cafl.  1916D,  258,  104  N.  E.  397,  5 
N.  C.  C.  A.  502,  upholding  Employers'  Ldability  Act  of  1911,  applying 
to  employees  of  more  than  five  men. 

Validity  of  statute  subjecting  corporation  to  damages,  but  not  in- 
cluding individual.    Note,  Ann.  Cas.  1914B,  976. 

222  U.  8.  32-38,  56  L.  Ed.  77,  32  Sup.  Ct.  10,  HEUi  Y.  ZAKTOOS. 

Where  controversy  over  control  of  corporation  transcends  rivalry  of 
those  claiming  to  be  members  of  board  of  control,  and  corporation  is  mere 
title  holder,  it  is  properly  made  party  defendant  and  should  not  be  aligned 
as  complainant  merely  because  complainants  belong  to  same  faction  that 
claims  power  to  appoint  members  of  board  of  controL 

Approved  in  Sharpe  v.  Bonham,  224  U.  S.  242,  56  L.  Ed.  749,  32  Sup. 
Ct.  420,  in  controversy  embracing  rights  of  religious  associations  repre- 
sented by  respective  parties  to  control  church  property  held  in  trust, 
trustees  as  title-holders  were  properly  made  parties  defendant,  ^nd  can- 
not be  realigned  as  complainants  by  court;  Barkley  v.  Hayes,  208  Fed. 
321,  324,  325,  334,  and  Duvall  v.  Synod  of  Kansas  of  the  Presbyterian 
Church,  222  Fed.  670,  138  C.  C.  A.  217,  but  holding  agreement  between 
Presbyterian  church  and  Cumberland  Presbyterian  church  was  valid, 
and  vested  church  with  all  proi>erty  rights  of  constituent  churches; 
Helm  V.  Zarecor,  213  Fed.  651,  652,  653,  659,  holding  suit  is  class  suit 
brought  by  representatives  of  Presbyterian  church  against  repre- 
sentatives of  original  Cumberland  Presbyterian  church  to  determine 
question  of  right  to  use  and  control  Board  of  Publication,  and  rival 
members  of  Board  of  Publication  need  not  be  made  parties  in  their 
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capacity  as  such;  Crawford  v.  Seattle  etc.  Ry.  Co.,  198  Fed.  923,  in 
stockholder's  suit  in  State  court,  corporation  under  control  of  co- 
defendants  is  properly  aligned  with  them,  and  where  it  is  citizen  of 
same  State  as  complainant  cause  is  not  removable. 

222  U.  8.  39-41,  56  li.  Ed.  81,  32  Sup.  Ct.  9,  TBOT  BANK  Y.  O.  A.  WHITE- 
HEAD ik  OO. 

Wliere  two  or  more  plaintiffs  having  separate  and  distinct  demands 
nnite  for  conyonleiice  and  economy  in  single  suit,  it  is  essential  that  demand 
of  each  be  of  requisite  Jurisdictional  amount,  but  when  several  plaintiffs 
nnite  to  enforce  single  title  or  rifi^t,  in  which  they  have  common  or  un- 
divided interest,  it  is  enough  that  their  interests  coUectiyely  equal  Jurisdio- 
tional  amount. 

Approved  in  Simpson  v.  Geary,  204  Fed.  511,  denying  jurisdiction  of 
Federal  court  to  enjoin  enforcement  of  Arizona  Statute  of  1912  requir- 
ing flagmen  to  have  one  yeai*'s  experience  as  brakemen  at  suit  of  em- 
ployees each  receiving  salary  of  seven  hundred  and  eighty  dollars  per 
year,  aggregating  seven  thousand  twenty  dollars  per  year,  as  interests 
of  complainants  are  separate ;  State  v.  Title  Guaranty  etc.  Co.,  27  Idaho, 
759,  152  Pac.  191,  and  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U,  S.  140, 
60  L.  Ed.  669,  36  Sup.  Ct.  346,  both  denying  right  to  remove  cause  t  > 
Federal  court,  where  State  sues  on  behalf  of  depositors  of  bank  an  I 
none  of  district  judgments  is  large  enough  to  confer  jurisdiction;  Bate 
man  v.  Southern  Oregon  Co.,  217  Fed.  938,  133  C.  C.  A.  605,  holdin^i 
value  of  separate  tracts  of  land  claimed  by  complainants  under  same 
act  of  Congress  cannot  be  aggregated  to  give  Federal  court  jurisdiction. 

Distinguished  in  Pinel  v.  Pinel,  240  U.  S.  596,  60  L.  Ed.  818,  36  Sup. 
Ct.  417,  holding  in  suit  by  two  children  of  testator  omitted  from  will, 
each  alleging  omission  was  through  mistake,  interests  of  complainants 
are  separate  and  distinct  and  cannot  be  aggregated  to  give  court  juris- 
diction. 

222  U.  a  42-50,  56  L.  Bd.  83,  32  Sup.  Ct.  22,  INTEBSTATE  COMMESOE 
COMMISSION  Y.  DIFFENBAUOH. 

Interstate  Commerce  Act  does  not  attempt  to  equalize  fortune,  oppor- 
tunities or  abilities,  but  on  contrary  it  in  terms  contemplates  that  carrier 
receiving  services  from  owner  of  property  transported,  or  using  instrumen- 
talities of  such  owner,  shall  pay  for  them,  subject  to  restriction  that  pay- 
ment shall  be  reasonable,  and  that  Interstate  Commerce  Commission  may 
determine  maximum  is  only  permissive  element. 

Approved  in  O'Keefe  v.  United  States  and  the  Interstate  Commerce 
Commission,  240  U.  S.  302,  60  L.  Ed.  657,  36  Sup.  Ct.  316,  upholding 
order  of  1914,  of  commerce  commission  requiring  certain  trunk  lines  to 
reopen  through  routes  and  publish  joint  rates  to  interstate  destinations 
with  certain  tap  lines,  and  prohibiting  allowance  to  tap  lines  in  excess 
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of  maximum  rate  fixed  by  commission;  Ellis  v.  Interstate  Commerce 
Commission,  237  U.  S.  445,  69  L.  Ed.  1041,  35  Sup.  Ct.  645,  corpora- 
tion, which  is  not  carrier,  furnishing  iced  cars  for  railroads,  until  such 
service  is  shown  to  be  device  for  obtaining  preferential  rates,  need  not 
answer  question  in  investigation  by  commission;  United  States  v. 
Baltimore  etc.  R.  R.  Co.,  231  U.  S.  293,  58  L.  Ed,  227,  34  Sup.  Ct.  75, 
carrier  may  compensate  shipper  for  terminal  services  rendered  in  con- 
nection with  its  own  shipments,  altliough  not  allowing  other  shippers 
to  furnish  such  services;  Union  Pacific  R.  R.  Co.  v.  Updike  Grain  Co., 
222  U.  S.  219,  221,  66  L.  Ed.  173,  32  Sup.  Ct.  39,  holding  railroad  may 
compensate  owners  of  grain  in  transit  for  elevator  services;  Baltimore 
etc.  R.  Co.  V.  United  States,  200  Fed.  792,  fact  that  owners  of  terminal 
were  paid  for  lightering  their  own  product  after  it  had  become  prop- 
erty of  purchaser  by  delivery  to  carrier  was  not  giving  of  rebate  in 
violation  of  *  Interstate  Commerce  Act  of  1887,  nor  is  it  undue  prefer- 
once  as  to  other  shippers  making  shipments  from  points  not  within 
lighterage  limijts;  dissenting  opinion  in  Arkansas  Fertilizer  Co.  v. 
United  States,  193  Fed.  677,  majority  holding  under  Interstate  Com- 
merce Act,  §  16,  cause  of  action  accrued  when  shipment  terminated 
and  not  when  freight  was  actually  paid,  and  action  to  recover  over- 
charges on  interstate  shipment  is  barred  by  limitations. 

Distinguished  in  Louisiana  etc.  R.  Co.  v.  United  States,  209  Fed. 
253,  258,  holding  order  of  Interstate  Commerce  Commission  relating  to 
allowances  to  tap  lines  for  services  in  transportation  of  lumber  products 
from  mills  to  trunk  lines  is  void  as  making  arbitrary  distinctions ;  South- 
ern Cotton  Oil  Co.  V.  Central  of  Georgia  Ry.  Co.,  204  Fed.  477,  478,  479, 
dismissing  suit  involving  no  actual  controversy  but  brought  to  have 
judgment  as  to  validity  of  contract  between  railroad  and  corporation 
operating  wharf  for  transferring  cars  to  vessels,  which  judgment  might 
be  pleaded  in  defense  of  disapproval  by  commission  of  railway  com- 
pany's allowance  for  services. 

Contracts  of  railroads  to  make  aUowances  for  elevation  of  grain  at 
points  of  transshipment  are  not  void  as  discriminatory,  as  applied  to  ele- 
vator company  receiving  allowance  for  elevating  its  own  grain,  where  in  no 
case  is  additional  charge  made  to  ahipper  for  elevator  service. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  197  Fed.  64,  up- 
holding finding  of  commerce  commission  that  reshipping  privilege  at 
Nashville,  in  view  of  water  competition,  is  not  discrimination  against 
Atlanta  and  other  Georgia  points. 

Distinguished  in  Louisiana  etc.  Ry.  Co.  v.  United  States,  209  Fed. 
253,  holding  order  of  Interstate  Commerce  Commission  relating  to 
allowances  to  tap  lines  for  services  in  transportation  of  lumber  pro- 
ducts from  mills  to  trunk  lines  ia  void  as  making  arbitraiy  distinctions. 
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Parties  injnxioiisly  affected  by  orders  of  Xntentate  Oommerce  OommUi- 
sion  may  sue  in  Federal  conrt  to  enjoin  orders  though  they  were  not  parties 
to  proceeding  before  commission  on  which  orders  are  based. 

Approved  in  Louisiana  etc.  Ry.  Co.  y.  United  States^  209  Fed.  251, 
holding  complainants,  though  not  parties  to  order  of  commission  to  de- 
sist from  illegal  action,  directly  and  financially  affected  by  orders,  have 
standing  as  complainants  in  equity  court;  Atlantic  Coast  Line  R.  Co. 
V,  Interstate  Commerce  Commission,  194  Fed.  451,  452,  holding  inter- 
state carriers,  not  parties  to  proceedings  before  commission  nor  named 
in  order,  but  competitors  of  carriers  named  and  thereby  affected  by  or- 
der, are  entitled  to  maintain  suit  to  enjoin  enforcement  of  order;  dis- 
senting opinion  in  Arkansas  Fertilizer  Co.  v.  United  States,  193  Fed. 
678,  arguendo. 

Miscellaneous.  Cited  in  Alabama  Great  Southern  R.  Co.  v.  George 
H.  McFadden  &  Bros.  232  Fed.  1003,  holding  shipments  of  cotton  to 
point  within  State  to  be  compressed  and  then  shipped  outside  of  State 
are  interstate  shipments,  although  not  billed  to  xdtimate  destination. 

222  XJ.  B.  51-64,  66  !■.  Ed.  89,  32  Sup.  Ot.  18,  LBNMAN  Y.  JONSS. 

Vendor  is  not  relieved  of  contract  to  sell,  absolute  as  to  him,  because  he 
thought  it  gave  purchsser  only  option  to  purchase. 

Approved  in  Abel  v.  GiU,  96  Neb.  284, 145  N.  W.  639,  granting  specific 
performance  of  contract  of  sale  of  land  which  became  absolute  and 
material  upon  acceptance  of  its  terms. 

222  V.  8.  56>68,  56  L.  Ed.  92,  32  Sup.  Ct.  20,  KALEM  00.  ▼.  HABPEB 


Pantomime  of  novel  is  dramatization,  and  exhibition  of  moving  pictures 
founded  on  such  dramatization  of  copyrighted  novel  is  infringement  of  copy- 
right under  Bevlsed  Statutes,  section  4952,  as  amended  by  act  of  1891,  secur- 
ing to  authors  exclusive  right  to  dramatize  works. 

Approved  in  Mutual  Film  Corp.  v.  Industrial  Commission,  236  U.  S. 
243,  Ann.  Oas.  19160,  296,  69  L.  Ed.  669,  35  Sup.  Ct.  387  (affirming  215 
Fed.  143),  upholding  Ohio  Statute  of  1913  (103  Ohio  Laws,  399),  creat- 
ing board  of  censorship  of  motion-picture  films;  Harper  Bros.  v.  BIlaw, 
232  Fed.  612,  holding  contract  for  dramatization  .of  novel  did  not  include 
its  production  as  motion  picture,  but  grant  to  another  of  motion  picture 
rights  in  copyrighted  novel  is  violation  of  implied  negative  covenant  of 
grantor  not  to  use  ungnranted  portion  of  copyright  to  detriment  of 
licensee. 

Distinguished  in  KLien  v.  Beach,  232  Fed.  245,  246,  holding  contract 
by  which  novelist  granted  to  dramatist  rights  to  dramatize  book  ''for 
presentation  on  the  stage''  did  not  include  dramatization  for  motion 
pictures;  Bachman  v.  Belasco,  224  Fed.  816,  holding  producer  of  play 
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not  chargeable  with  infringement  of  copyright  of  play  by  different 
author  where  he  had  no  knowledge  of  such  play,  similar  in  plot  and  sug- 
gested by  same  magazine  story  dealing  with  hypnotism;  Photo-Drama 
Motion  Picture  Co.  v.  Social  Uplift  Film  Corp.,  220  Fed.  449,  137 
C.  C.  A.  42  (affirming  213  Fed.  377),  under  Copyright  Act  as  amended 
in  1912,  dramatization  in  usual  form  and  for  motion  pictures  are  sep- 
arable, and  under  section  44  unrecorded  assignment  of  motion-picture 
rights  in  copyrighted  novel  is  void  as  against  subsequent  assignee  of 
such  rights  without  notice;  Atlas  Mfg.  Co.  v.  Street,  204  Fed-  403,  405, 
406,  47  L.  R.  A.  (N.  S.)  1002,  122  C.  C.  A.  568,  dismissing  biU  to  enjoin 
as  infringement  of  trademark  ''Nick  Carter,"  used  as  general  title  of 
detective  stories,  use  of  such  name  as  personage  in  niotion  picture; 
Baker  v.  Libbie,  210  Mass.  605,  Ann.  Oaa.  1912D,  551,  37  L.  R.  A. 
(N.  S.)  944,  97  N.  E.  Ill,  holding  executor  of  deceased  author  entitled 
to  injunction  to  restrain  publication  of  letters  for  advertising  or  other 
purposes. 

Person  InYoklng  by  adyertlsement  use  of  films  made  ffom  unlawful 
dramatization  of  noYel  is  guilty  of  contributory  infringement. 

Approved  in  Sage  v.  Hampe,  235  U.  S.  105,  59  L.  Ed.  160,  35  Sup.  Ct. 
94,  holding  unenforceable  contract  which  seeks  to  induce  Indian  owner 
of  land  to  convey  land  before  expiration  of  trust  period;  Henry  v. 
A.  B.  Dick  Co.,  224  U.  S.  49,  Ann.  Oaa.  1913D,  880,  56  L.  Ed.  664,  32 
Sup.  Ct.  364,  holding  vendor  of  ink  to  purchaser  of  patented  mimeo- 
graph sold  under  license  restrictions  to  use  it  only  with  stencil,  paper, 
ink  and  other  supplies  made  by  vendor  of  mimeograph  is  contributory 
infringer;  Hiram  Walker  &  Sons  v.  Grubman,  224  Fed.  732,  wholesalers 
selling  whisky  in  wood  made  in  United  States  to  retailers  for  use  in 
bottles  originally  containing  Canadian  whisky  and  so  labeled  are  guilty 
of  contributory  infringement ;  Coca-Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.  723, 
119  C.  C.  A.  164,  enjoining  unfair  competition  by  manufacturer  of 
similar  product  where  manufacturer  induced  dealer  to  make  fraudulent 
substitution  of  its  product;  Acme  Acetylene  Appliance  Co.  v.  Com- 
mercial Acetylene  Co.,  192  Fed.  329,  112  C.  C.  A.  573,  affirming  findings 
of  infringement  and  contributory  infringement  of  Claude  and  Hess  pat- 
ent for  apparatus  for  storing  and  distributing  acetylene  gas. 

222  U.  8.  63-77,  56  !■.  Ed!  96,  82  Sup.  Ot  13,  SOUTHEBN  PAOIFIO  00.  ▼. 


Taxable  situs  of  vessel  is  domicile  of  owner  where  vessti  luw  not  ac- 
quired actual  permanent  situs  in  another  Jurisdiction. 

Approved  in  Hawley  v.  City  of  Maiden,  232  U.  S.  11,  12,  Ann.  Oas. 
1916C,  842,  58  L.  Ed.  482,  483,  34  Sup.  Ct.  201,  upholding  assessment 
of  shares  of  stock  in  foreign  corporation  where  shares  are  owned  by 
resident;  Wells,  Faigo  ft  Co.  v.  Mayor  etc.  of  Jersey  City,  207  Fed. 
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878,  holding  New  Jersey  statute  (Revision  N.  J.  1877,  p.  998),  imposing 
liability  upon  cities  for  property  destroyed  by  riots  or  mobs  is  limited 
to  tangible  property,  and  does  not  extend  to  injury  to  business;  Bel- 
lows Falls  Power  Co.  v.  Commonwealth,  222  Mass.  60,  Ann.  Oas.  19160, 
834,  109  N.  E.  896,  holding  shares  of  stock  of  foreign  corporation  are 
personal  property,  taxable  at  domicile  of  owner;  Welch  v.  Boston,  221 
Mass.  158,  109  N.  E.  175,  upholding  assessment  of  tax  to  trustee  in 
State  on  stocks  and  bonds  located  in  foreign  State,  and  bequeathed  by 
testator  in  foreign  State  to  residents  of  second  foreign  State;  Tobey 
V.  Kip,  214  Mass.  479,  101  N.  E.  999,  holding  yacht  of  nonresident  kept 
in  State  is  taxable  under  Statutes  of  1909,  c.  516,  §  2;  dissenting 
opinion  in  Gromer  v.  Standard  Dredging  Co.,  224  U.  S.  377,  378,  379, 
56  L.  Ed.  808,  32  Sup.  Ct.  499,  majority  holding  machinery  and  boats 
belonging  to  Delaware  corporation  and  used  in  harbor  of  Porto  Rico 
in  performance  of  contract  with  United  States  are  taxable  by  Porto 
Rico. 

Distinguished  in  Commonwealth  y.  Lee  Line  Co.,  169  Ky.  478,  167 
S.  W.  410,  foreign  corporation  operating  in  interstate  commerce  steam- 
boats which  touch  at  points  in  State,  and  having  no  property  in  State 
is  not  subject  to  franchise  tax. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  Ann.  Oas.  1914Dt 
289. 

222  U.  8.  78-87,  66  Ii.  Ed.  102,  92  8119.  Ot.  31,  OUBTIN  v.  BENBON. 

Wliether  power  is  within  constitational  limits  miut  be  Judged  by  wbat 
can  be  done  under  It,  not  by  what  may  be  done  vnder  it. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  821,  upholding  act  Tenn- 
essee of  1915  requiring  license  and  bond  from  operators  of  jitneys; 
dissenting  opinion  in  Swain  v.  Fritchman,  21  Idaho,  814,  125  Pac.  331, 
majority  upholding  Commission  Government  Act  of  1911. 

To  take  away  legal  and  essential  uae  of  property  is^to  take  property 
itself,  and  it  is  beyond  power  of  Secretary  of  Interior  or  superintendent  of 
national  parks  to  limit  uaes  te  wiiich  lands  in  park  held  in  private  owner- 
ship may  be  pat. 

Approved  in  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  151,  138  Pac. 
983,  holding  under  Code  of  Civ.  Proc.  §  1240,  State  school  lands  within 
national  forest  reserve  may  be  condemned  for  electric  power  line. 

222  IT.  &  88-95,  56 1..  Ed.  106,  32  Sup.  Ot.  33»  HUSSEY  v.  UNITED  8TATE& 
Not  cited. 

222  U.  8.  96-107,  66  K  Ed.  110,  32  8ap.  Ot.  27,  BI0RABD60N  Y.  HABMON. 

8ection  18  of  Act  of  1884  adds  to  enumerated  claims  of  act  of  1851* 
Beviaed  8Utata8»  aectlon  4283  et  aeq.,  **any  and  aU  debts  and  liabilities" 
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not  theretofore  included,  and  thns  constmed  barmonizes  with  policy  to  limit 
owner's  risk  to  his  interest  in  ship  in  respect  of  claims  arising  out  of  con- 
duct of  master  and  crew,  whether  liability  is  strictly  maritime  or  is  for  tort 
nonmaritime,  but  leaves  him  liable  for  his  own  f anlt,  neglect  and  contracts. 

Approved  in  Metropolitan  Redwood  Lumber  Co.  v.  Doe  (The  San 
Pedro),  223  U.  S.  376,  Ann.  Cm.  1913D,  1221,  56  L.  Ed.  476,  32  Sup.  Ct 
275,  holding  proceeding  for  limitation  of  liability  may  include  claim  for 
salvage  after  collision;  The  Rochester,  230  Fed.  521,  holding  under  Act 
of  1884,  §  18,  ship  owner  may  maintain  proceeding  in  admiralty  to  limit 
liability  for  nonmaritime  tort;  The  Paraiso,  226  Fed.  969,  970,  holding 
on  petition  by  owner  and  charterer  of  vessel  for  limitation  of  liability, 
fact  that  charterer  is  owner  pro  hac  vice  does  not  require  him  to  join 
in  stipulation  to  greater  extent  than  value  of  his  interest  in  vessel  as 
charterer;  The  Steam  Dredge  No.  6,  222  Fed.  577,  578,  holding  under 
Rev.  Stats.  §  4283,  as  amended  by  Act  of  1884,  §  18,  owner  of  vessel 
may  limit  liability  for  nonmaritime  tort  committed  without  his  knowl- 
edge, and  owner  of  dredge  is  not  liable  for  breaking  of  gas-main  on 
bottom  of  river;  The  Loyal,  204  Fed.  932,  123  C.  C.  A.  252  (affirming 
198  Fed.  592),  holding  lighterage  company  is  liable  for  salvage  ser- 
vices to  save  cargo  resulting  from  unseaworthiness  of  lighter ;  New  York 
etc.  Steamboat  Co.  v.  Johnson,  195  Fed.  741,  115  C.  C.  A.  540,  holding 
husband,  whose  wife  suffered  injury  through  maritime  tort,  may  main- 
tain suit  in  admiralty  to  recover  damages  for  such  injury. 

District  Court  has  Jurisdiction  of  petition  to  limit  liability  of  owners  of 
vessel  colliding  by  fault  of  master  or  crew  with  structure  on  land,  although 
tort  is  nonmaritime,  and  by  express  terms  of  Revised  Statutes,  section  4285, 
upon  application  to  limit  liability  all  proceedings  against  owner  shall  cease. 

Distinguished  in  Brougham  v.  Oceanic  Steam  Nav.  Co.,  205  Fed.  861, 
126  C.  C.  A.  321,  holding  District  Court  having  jurisdiction  of  suit  to 
limit  liability  of  foreign  ship  owner  may  enjoin  further  prosecution  of 
suits  to  enforce  liability,  and  disobedience  of  such  order  is  contempt 
of  court. 

Limitation   of  vessel  owner's  liability.    Note,   Ann.   Oas.   1913D, 
1228. 

Miscellaneous.  Cited  in  White  v.  Island  Transp.  Co.,  233  U.  S.  352, 
58  L.  Ed.  996,  34  Sup.  Ct.  589,  holding  under  Rev.  Stats.,  §§  4283.  et 
seq.,  and  admiralty  rules  53-57,  proceeding  to  limit  liability  of  ship 
owner,  may  be  maintained  where  there  is  only  one  claim. 

222  U.  8.  107-114,  56  !■.  Ed.  114,  32  Sup.  Ot  26,  BRYAN  ▼.  KEB. 

Process  fair  on  its  face  protects  officer  in  making  service,  and  irregu- 
larity of  signature  by  person  without  authority  under  attempted  delegation 
of  power  may  be  cored  by  amendment  substituting  signature  of  person  an- 
thorized. 
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Approved  in  Kerclieval  v.  Allen,  220  Fed.  267,  135  C.  C.  A.  1,  holding 
search-warrant  regular  on  its  face  protects  internal  revenue  officers 
searching  premises  for  oleomargarine  manufactured  in  fraud  of  revenue 
laws,  though  United  States  commissioner  issuing  it  may  have  committed 
errors;  Speare  v.  Stone,  193  Fed.  378,  379,  380,  113  C.  C.  A.  301,  up- 
holding amendment  of  writ  by  inserting  date  of  actual  service  of  pro- 
cess, in  action  for  injuries,  where  return  day  was  past  before  writ  was 
served. 

222  U.  8.  114-121,  66  ^Ed.  118,  32  Slip.  Ot.  67,  TEFFT,  WEUiEB  9t  OO.  Y. 
MUN80BI. 

OontioyeEBy  in  bankruptcy  as  used  in  section  24a  of  Bankmptcy  Act 
does  not  include  mere  step  in  proceeding  in  bankruptcy,  but  embraces  con- 
troTecsies  wbich  are  not  of  that  inherent  cbaracter,  and  order  disallowing 
claim  is  step  in  bankruptcy  proceeding  not  controversy  arising  in  bank* 
rnptcy  wit>tln  meaning  of  tb&t  section. 

Approved  in  Robert  Moody  &  Son  v.  Century  Sav.  Bank,  239  U.  S. 
377,  60  L.  Ed.  840,  36  Sup.  Ct.  113,  holding  assertion  of  mortgage  lien 
by  mortgagee  in  suit  begun  by  bankrupt's  trustee  for  sale  of  land  free 
from  liens  is*  controversy  in  bankruptcy  within  section  24a ;  LovcU  v. 
Isidore  Newman  &  Son,  227  U.  S.  414,  67  L.  Ed.  678,  33  Sup.  Ct.  375, 
where  suit  by  trustee  on  bond  representing  value  of  goods  is  not  one 
arising  under  Federal  law  and  jurisdiction  of  Circuit  Court  depends 
upon  diversity  of  citizenship,  judgment  of  Circuit  Court  of  Appeals  is 
final;  James  v.  Stone  &  Co.,  227  U.  S.  411,  57  L.  Ed.  574,  33  Sup.  Ct, 
351,  denying  jurisdiction  of  appeal  from  judgment  of  Circuit  Court  of 
Appeals  affirming  order  of  bankruptcy  court  denying  discharge  in  bank- 
ruptcy; Munsuri  v.  Fricker,  222  U.  S.  121,  123,  66  L.  Ed.  121,  122,  32 
Sup.  Ct.  70,  denying  jurisdiction  of  Supreme  Court  to  review  order  dis- 
allowing claims  in  bankruptcy  under  Bankruptcy  Act,  §  24b;  In  re 
John  W.  Farley  &  Co.,  227  Fed.  380,  142  C.  C.  A.  74,  holding  orders  of 
District  Court  were  proceedings  in  bankruptcy  and  not  plenary,  and 
proceeding  should  be  by  original  petition  to  review  and  revise;  Kirsner 
T.  Taliaferro,  202  Fed.  64>  120  C.  C.  A.  305,  holding  order  of  bank- 
ruptcy court  requiring  bankrupt  to  turn  over  property  to  trustees  is 
reviewable  only  by  petition  to  revise  under  section  24b,  and  not  by 
appeal  under  section  24a,  or  section  25a;  Barnes  v.  Pampel,  192  Fed. 
527,  113  C.  C.  A.  81,  proceeding  by  trustee  in  bankruptcy  to  set  aside 
fraudulent  conveyance  to  creditor  and  to  vacate  lien  of  mortgagee,  not 
creditor,  but  asserting  rights  paramount  to  those  of  estate,  is  contro- 
versy reviewable  under  section  24a. 

Distinguished  in  Sullivan  v.  Goldman,  38  App.  D.  C.  322,  dismissing 
appeal  from  order  of  Supreme  Court  of  District  of  Columbia  sitting 
as  bankruptcy  court  as  section  226,  D.  C.  Code,  giving  right  of  appeal 
to  Court  of  Appeals  of  District  of  Columbia,  did  not  repeal  Bankruptcy 
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Act,  §  §  24  and  25,  giving  United  States  Supreme  Court  appellate  juria- 
diction  over  bankruptcy  courts. 

Act  of  1900,  section  S5,  providing  for  review  of  Jadgment  of  District 
Court  of  United  States  for  Porto  Bico,  does  not  affect  exdnslTe  modes  of  re- 
view spedflcally  provided  for  by  Bankruptcy  Act. 

Approved  in  J.  W.  Calnan  Co.  v.  Doherty,  224  U.  S.  147,  66  L.  Ed. 
70S,  32  Sup.  Ct.  460,  denying  jurisdiction  under  Act  of  1891,  §  6,  of 
Supreme  Court  on  appeal  from  judgment  of  Circuit  Court  of  Appeate 
in  bankruptcy.  's 

Miscellaneous.  Cited  in  Andrews  v.  Partridge,  225  U.  S.  696,  66 
L.  Ed.  1261,  32  Sup.  Ct.  835,  Sullivan  v.  Goldman,  225  U.  S.  695,  56 
L.  Ed.  1261,  32  Sup.  Ct.  834 ,  Hotchkiss  v.  Emst^  235  U.  S.  684,  69  L.  Ed. 
423,  35  Sup.  Ct.  201,  and  Synnott  v.  Tombstone  Consol.  Mines  Co.,  234 
U.  S.  749,  68  L.  Ed.  1676»  34  Sup.  Ct.  .674,  all  dismissing  for  want  of 
jurisdiction. 

222  U.   a    121-123,   56  li.   Ed.   121,   122,   32  Sop.   Ct.   70,   MUNSUBI   ▼• 
FBICKEB^ 

Not  cited. 

222  U.  a  123-127,  56  L.  Ed.  122,  32  8np.  Ct.  62,  ENBIQtJEZ  Y.  ENBIQUEfiS. 

Miscellaneous.  Cited  in  Enriquez  v.  Enriquez,  222  U.  S.  128,  66 
L.  Ed.  124,  32  Sup.  Ct.  64,  companion  case. 

222  U.  8.  127-130,  56  I..  Ed.  124,  32  Sup.  Ct.  64,  ENBIQUEZ  ▼.  ENBIQUEE. 

Not  cited. 

222  U.  a  180-138,  56  I..  Ed.  125,  32  Sup.  Ot  66,  UNITED  STATES  Y.  BOK- 
STEiN. 

Not  cited. 

222  U.  8.  139-144,  56  L.  Ed.  128,  32  Sap.  Ot.  71,  OLICKSTEIN  Y.  UNITED 
STATES. 

Provisions  of  Bankruptcy  Act,  section  9,  subdivisioii  2,  and  immmiitF 
afforded  under  it,  are  not  applicable  to  prosecution  of  bankrupt  for  perjurj 
in  exa^ninatinn. 

Approved  in  United  States  v.  Coyle,  229  Fed.  259,  260,  Daniels  v. 
United  States,  196  Fed.  462,  463,  116  C.  C.  A.  233,  and  Glickstein  v. 
United  States,  193  Fed.  51, 113  C.  C.  A.  123,  all  following  rule;  Cameron 
V.  United  States,  231  U.  S.  719,  720,  68  L.  Ed.  452,  463,  34  Sup.  Ct.  244, 
while  Bankruptcy  Act,  §  7,  does  not  prevent  prosecution  of  bankrupt 
for  perjury  in  giving  false  testimony  on  examination,  use  of  testimony 
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given  by  bankrupt  in  hearing  before  commissioner  to  contradict  testi- 
mony given  before  referee  violates  immunity  guaranteed  by  Rev. 
Stats.,  §  860;  Botsford  v.  United  States,  215  Fed.  513,  514,  132  C.  C.  A. 
22,  holding  Penal  Code,  §§  211,  212,  prohibiting  mailing  of  obscene,  lewd 
or  lascivious  matter,  are  designed  to  exclude  from  mails  ail  matter  of 
such  character  whether  concealed  from  view  by  nonoffending  wrapper 
or  not. 

Tmmnntty  afforded  by  fifth  amendment  relates  to  past,  and  is  not  license 
to  person  testlfsrlng  to  commit  perjury  either  under  provisions  as  to  giving 
of  testimony  in  Revised  Statutes,  section  860,  or  Bankruptcy  Act  of  1898. 

Approved  in  Ulmer  v.  United  States,  219  Fed.  646,  134  C.  C.  A.  127, 
holding  testimony  of  third  person  concerning  property  of  bankrupt  was 
sufficiently  material  to  be  proper  subject  of  prosecution  for  perjury; 
In  re  Kaplan  Bros.,  213  Fed.  755,  130  C.  C.  A.  267,  holding  immunity 
provision  of  Bankruptcy  Act,  c.  541,  §  7a  (9),  refers  to  past  transac- 
tions and  does  not  render  his  testimony  inadmissible  in  proceeding  to 
punish  bankrupt  for  contempt  in  giving  evasive  answers  on  examina- 
tion; Danieb  v.  United  States,  196  Fed.  463,  holding  immunity  given  by 
Bankruptcy  Act,  §  7,  subd.  9,  does  not  have  reference  to  criminal  pro- 
ceeding based  on  crime  inherent  in  bankrupt's  examination,  and  where 
bankrupt  is  indicted  for  testifying  falsely  in  one  part  of  examination 
testimony  in  other  parts  of  examination  may  be  given  in  evidence 
against  him. 

Distinguished  in  State  v.  Mallinckrodt  Chemical  Works,  249  Mo.  735, 
156  S.  W.  977,  upholding  Rev.  Stats.  1909,  §  10,322,  requiring  managing 
officer  of  corporation  to  make  affidavit  that  corporation  has  not  parti- 
cipated in  trust  agreement,  and  section  10,325,  relating  to  immunity. 

Seservation  of  right  to  prosecute  for  per4ury  juade  in  other  statutes  out 
of  abundance  of  caution  does  not  indicate  intention  of  Congress,  in  omitting 
such  reservation  in  Bankruptcy  Act,  to  permit  perjury  to  be  committed  at 
pleasure. 

Approved  in  Heike  v.  United  States,  227  U.  S.  141,  57  L.  Ed.  454,  33 
Sup.  Ct.  226,  holding  evidence  given  in  testimony  under  Sherman  Act 
does  not  give  witness  immunity  under  act  of  1903  from  prosecution  for 
crimes  remotely  connected  with  testimony  given. 

222  U.  8.  144-148,  56  K  Ed.  131,  32  Sup.  Ot.  60,  BIPLBT  y.  UOTTED 
STATES. 

Miscellaneous.  Cited  in  Ripley  v.  United  States,  223  U.  S.  700,  56 
L.  Ed.  616,  32  Sup.  Ct.  352,  reciting  history  of  litigation. 
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222  U.  &  U9-167»  56  L.  Bd.  133,  32  Bap.  Ot.  58,  GBIGSBY  y.  BUflSEU:.. 

Condition  in  insoiance  policy  that  it  diall  be  void  if  preminnui  are  net 
paid  when  dae  means  only  that  it  ahall  he  yotdaUe  at  option  of  company. 

Approved  in  Lumber  Underwritera  v.  Rife,  237  U.  S.  610,  59  L.  Ed. 
1143,  35  Sup.  Ct.  717;  holding  fire  iusurance  company  cannot  be  deemed 
to  have  waived  breach  of  warranty  in  policy  insuring  lumber,  where 
policy  requires  waivers  to  be  written  upon  or  attached  to  policy;  Robin- 
son V.  Western  Assur.  Co.,  211  Fed.  749,  holding  provision  in  fire  policy 
that  policy  should  be  void  during  time  premiums  were  past  due  and 
unpaid  means  void  at  election  of  insurer,  and  not  void. 

Principle  of  pablic  policy  forbidding  person  to  take  ont  insurance  upon 
life  in  which  insured  has  no  insurable  interest  does  prohibit  assignment  of 
valid  policy  to  person  having  no  insurable  interest. 

Approved  in  Brogi  v.  Brogi,  211  Mass.  515,  98  N.  E.  574,  upholding  life 
policy  naming  as  beneficiary  person  who  is  his  lawful  wife  everywhere 
except  in  Massachusetts;  Keckley  v.  Coshocton  Glass  Co.,  86  Ohio  St. 
227,  228,  Ann.  Ca&  1913D,  607,  99  N.  E.  301,  holding  two  policies,  one 
taken  out  for  benefit  of  company  and  other  assigned  to  company,  on 
life  qi  person  having  large  interest  in  company  are  valid  where  policies 
were  intended  to  secure  company  against  loss  of  his  services,  and  com- 
pany is  entitled  to  full  amount  of  such  policies ;  German- American  State 
Bank  v.  Godman,  83  Wash.  235, 145  Pac.  222,  holding  under  Rem.  &  Bal. 
Code,  §§1319,  1342,  insured's  community  interest  in  proceeds  of  in- 
surance policies  was  subject  to  testamentary  disx)osition. 

Right  of  insured  to  assign  policy  of  life  insurance  to  one  having  no 
insurable  interest.    Note,  Ann.  Gas.  1913B,  867. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  411,  428. 

222  T7.  8.  158-160,  56  !■.  Ed.  187,  32  Sup.  Ot.  59,  UNITED  STATES  T. 
FIDELITT  TRUST  CO. 

Legacy  to  pay  net  income  to  legatee  in  periodical  payments  during  lega- 
tee*8  life  on  which  legatee  has  received  several  payments  is  not  contingent 
beneficial  interest,  but  vested  life  estate;  and  taxes  paid  on  sucb  estate 
under  War  Bevenue  Act  of  1898  cannot  be  recovered  under  Act  of  1902, 
section  3. 

Approved  in  McCoach  ▼.  Pratt,  236  U.  S.  566,  59  L,  Ed.  721.  35  Sup. 
Gt.  421  (affirming  201  Fed.  1022,  119  C.  C.  A.  666),  holding  legacies 
under  will  had  not  become  vested  on  July  1,  1902,  in  sense  of  provision 
of  act  of  June  27,  1902,  for  refunding  of  succession  taxes  collected  on 
contingent  beneficial  interests  not  vested  prior  to  July  1,  1902;  United 
States  V.  Jones,  236  U.  S.  Ill,  Ann.  OaA.  1916A,  316,  59  L.  Ed.  490,  35 
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Sup.  Ct.  261,  holding  beneficial  distributive  interest  of  next  of  kin  of 
person  dying  intestate  on  June  28,  1902,  had  not  become  vested  on  July 
1,  1902,  in  sense  of  provision  of  act  of  June  27,  1902,  for  refunding  of 
succession  taxes  on  contingent  beneficial  interests  not  vested  prior  to, 
July  1,  1902;  Rosenfeld  v.  Scott,  232  Fed.  510,  holding  corpus  of 
legacies  under  will  have  not  vested  and  are  not  subject  to  tax  under 
War  Revenue  Act  of  1898,  but  present  value  right  of  beneficiaries  to 
receive  income  is  taxable,  and  allowing  recovery  under  act  of  June  27, 
1902,  by  trustees  under  will,  having  paid  tax  on  entire  corpus  of  lega- 
cies, of  excess  over  tax  due  on  annual  income ;  Beer  v.  Moff att,  209  Fed. 
783, 126  C.  C.  A.  503,  holding  notwithstanding  New  Jersey  statute  under 
which  executors  wpre  not  bound  to  pay  legacies  for  more  than  year 
after  testator's  death,  legacies  vested  absolutely  in  testator's  children 
at  time  of  his  death  under  War  Revenue  Act  of  1898,  §  29,  prior  to  its 
repeal  by  acts  of  1902,  and  such  legacies  were  taxable;  Baldwin  v. 
Eidman,  202  Fed.  973,  holding  liability  to  legacy  tax  under  War 
Revenue  Act  of  1898,  is  determined  by  time  legacy  vests  under  term  of 
will  and  is  not  affected  by  fact  that  New  York  statute  relating  to 
administration,  which  prohibits  payment  of  legacy  for  more  than  year, 
postpones  payment  of  legacy  until  after  repeal  of  act  of  1898  by  act  of 
1902;  United  States  v.  Farr's  Exr.,  196  Fed.  998,  holding  life  tenant's 
estate  was  vested  at  death  of  testator  on  December  13, 1901,  and  taxable 
under  act  of  1898,  and  value  for  purpose  of  tax  is  to  be  determined 
upon  ex])ectancy  of  life  tenant  according  to  mortality  tables,  notwith- 
standing fact  that  life  tenant  dies  within  year;  Muenter  v.  Union  Trust 
Co.,  195  Fed.  482,  116  C.  C.  A.  390,  holding  legacy  in  trust  to  trustee  to 
pay  income  to  legatee  for  term  of  years  creates  vested  interest  in  income, 
assessable  under  War  Revenue  Act  of  1898,  if  it  became  vested  before 
July  1, 1902;  Beer  v.  Moffatt,  192  Fed.  988,  990,  991,  holding  interests  of 
daughters  in  estate  of  testator  dying  July  18,  1901,  were  vested  prior 
to  July  1,  1902,  date  of  repealing  act,  and  were  taxable  under  War 
Revenue  Act  of  1898. 

Distinguished  in  Uterhart  v.  United  States,  240  U.  S.  603,  60  L.  Ed. 
821,  36  Sup.  Ct.  418,  holding  interests  which  residuary  l^atecs  took  by 
will  were  contingent  and  not  vested  prior  to  July  1,  1902,  within  provi- 
sion of  Act  of  June  27,  1902,  §  3,  for  refunding  of  succession  taxes  col- 
lected on  contingent  beneficial  interests;  Muenter  v.  Bliss,  208  Fed.  141, 
125  C.  C.  A.  598,  holding  legatee's  interest  in  income  subject  to  contin- 
gency that  she  might  cease  to  be  wife  of  her  husband  is  not  vested  in- 
terest in  life  estate,  and  further,  that  it  does  not  amount  to  ten  thou- 
sand dollars,  and  is  not  taxable  under  War  Revenue  Act  of  1898. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  298,  313. 
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Succession  tax — ^Retrospective  operation.    Note,  44  L.  R.  A.  (K.  S.) 
429. 

Method  of  determining  value  of  interest  of  life  beneficiary  under 
Inheritance  Tax  Act.    Note,  Ann.  Oas.  1914D,  78. 

Computing  value  of  life  estate  or  annuity  for  purposes  of  succes- 
sion tax.    Note,  46  L.  R.  A.  (N.  S.)  715,  717. 

Miscellaneous.  Cited  in  United  States  v.  Hvoslef,  237  U.  S.  10,  Ann. 
Gas.  1916A,  286,  59  L.  Ed.  818,  36  Sup.  Ct.  459,  claims  under  act  of  1912, 
for  refunding  of  stamp  taxes  wrongfully  collected  under  War  Revenue 
Act  of  1898,  were  founded  on  law  of  Congress  within  meaning  of  Judi- 
cial Code,  §  24,  conferring  jurisdiction  upon  District  Courts  concurrent 
with  that  of  Court  of  Claims  of  claims  not  exceeding  ten  thousand 
doUaro. 

222  U.  8. 161>164,  66  !•.  Ed.  142,  32  Sup.  Ot.  48,  SANDOVAIi  ▼.  BANDOLPH. 

Miscellaneous.    Cited  in  United  States  Fidelity  etc.  Co.  v.  Sandoval, 

223  U.  S.  233,  56  L.  Ed.  418,  32  Sup.  Ct.  398,  taking  judicial  notice  of 
prior  decision  in  determining  rights  of  surety  and  principal  on  super- 
sedeas bond  given  to  secure  judgment  which  was  subseauently  affirmed 
by  Supreme  Court. 

222  U.  8.  164-167,  66  !•.  Bd.  144,  82  Snp.  Ot  50,  AMDEBBON  Y.  UNITED 
BEALTT  00. 

Miscellaneous.  Cited  in  Messinger  y.  Anderson,  225  U.  S.  444,  56 
L.  Ed.  1156,  32  Sup.  Ct.  739,  another  phase  of  same  litigation ;  Anderson 
V.  United  Mortgage  etc.  Co.,  86  Ohio  St.  320,  99  N.  E.  1120,  affirminsr 
judgment  on  authority  of  Anderson  v.  United  States  Realty  Co.,  79  Ohio 
St.  23,  which  was  affirmed  by  principal  case. 

222  U.  8.  167-176,  56  !•.  Ed.  146,  32  Snp.   Ot.  61,  UNITED  STATES  ▼. 
STEVEB. 

scbeme  to  defraud  by  means  of  false  pretenses  is  ''scheme  or  artifice  to 
defraud"  wltnin  meaning  of  Revised  Statutes,  section  6480. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  708, 
36  Sup.  Ct.  368,  upholding  Criminal  Code,  §  215,  prohibiting  mailinp:  of 
letter  in  furtherance  of  scheme  to  defraud;  Bcttman  v.  United  States, 

224  Fed.  824,  825,  827,  140  C.  C.  A.  266,  mailing  false  statement  of  cor- 
poration's financial  standing  by  its  president  for  purpose  of  obtainincr 
loan  is  violation  of  Criminal  Code,  §  215;  United  States  v.  Goldman,  207 
Fed.  1006,  upholding  indictment  under  Penal  Code,  §  215,  prohibiting 
use  of  mails  in  furtherance  of  scheme  to  defraud;  Harrison  v.  United 
States,  200  Fed.  666,  119  C.  C.  A.  78,  holding  evidence  insufficient  in 
prosecuti<m  for  use  of  mails  in  carrying  out  scheme  to  defraud  in  viola- 
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tion  of  Criminal  Code,  §  215,  to  justify  eonvietion  of  manufacturer  for 
overpuffing  of  wares  in  advertising. 

What  constitutes  scheme  to  defraud  within  Federal  statute  pro- 
hibiting use  of  mails  in  furtherance  thereof.  Note,  Ann.  Oas. 
1914D,  1242,  1250. 

222  IF.  8.  175-186,  66  !•.  Ed.   149,  32  Sup.  Gt.  53,  UNITED  STATES  Y. 
IffUNDAT. 

Bevlsod  Statutes,  section  2350,  is  continued  in  force  in  Alaska  by  Act 
of  1904,  sections  1  and  4,  and  prohibits  more  than  one  entry  of  coal  land 
by  or  for  same  person  or  association  of  persons. 

Approved  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  917,  119 
C.  C.  A.  206,  upholding  under  Rev.  Stats.  §§2347-2350,  authorizing: 
entry  of  coal  lands,  entry  by  qualified  person  made  in  part  for  other 
persons  qualified  to  make  entry,  but  without  purpose  to  evade  restric- 
tions as  to  quantity ;  United  States  v.  Wells,  192  Fed.  872,  113  C.  C.  A. 
194,  persons  conspiring  to  employ  dummies  to  enter  coal  lands  for  cor- 
poration to  be  thereafter  formed  and  committing  overt  acts  in  further- 
ance of  conspiracy  are  guilty  of  offense  under  Rev.  Stats.,  §  5440. 

Policy  of  law  to  restrict  entry  of  coal  land  to  one  entry  Is  not  affected 
by  fact  that  entryman  may  assign  location  made  In  good  f altk. 

Approved  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  917,  119 
C.  C.  A.  206,  upholding  entry  of  coal  lands  under  Rev.  Stats.,  §§  2347- 
2350,  by  qualified  person,  made  in  part  for  other  persons  qualified  to 
make  entry,  but  without  purpose  of  evading  restrictions  as  to  quantity. 

Distinguished  in  United  States  v.  Colorado  Anthracite  Co.,  225  U.  S. 
225,  56  L.  Ed.  1066,  32  Sup.  Ct.  617,  holding  entiyman  upon  cancellation 
of  his  entry  for  false  statement  that  entry  was  for  himself,  may  recover 
price  paid  where  entry  was  for  qualified  eorporation  not  seeking  to 
evade  restrictions  in  respect  to  quantity. 

222  U.  a  18ft-186.  56  It.  Ed.  156,  32  Sup.  Ot.  46,  MIS80X7BI  *  X.  L  BT.  00. 
▼.  OIiATHE. 

Supreme  Oourt  of  United  States  bas  no  Jurisdiction  to  review  Judgment 
of  State  anprsme  Oourt  wlilch  Is  not  final,  but  merely  affirms  judgment  of 
lower  court  by  sustaining  demurrer  without  dismissing  suit  and  leaves  cause 
for  furtHer  proceedings  either  by  amendment  of  petition  or  entry  of  final 
judgment. 

Approved   in   Louisiana   Navigation    Co.   v.   Oyster   Commission   of 
Louisiana,  226  U.  S.  101,  57  L.  Ed.  140,  33  Sup.  Ct.  78,  dismissing  writ 
of  error  to  review  judpiient  in  action  for  slander  of  title  on  ground 
that  judgment  is  not  final 
XX— 24 


222  U.  S.  187-198       NOTES  ON  U.  S.  REPORTS.  370 

Distiogaished  in  Carondelet  Canal  &  Nav.  Co.  y.  Lomsiana,  233  U.  S. 
372,  58  L.  Ed.  1005,  34  Sup.  Ct.  627,  holding  judgment  of  State  court  in 
suit  by  State  to  recover  canal  property,  improvements  and  appurtc- 
nances,  reserving  claim  to  triangular  strip,  not  appurtenant,  for  further 
proceedings  is  final  and  reviewable. 

Miscellaneous.  Cited  in  Long-Bell  Lumber  Co.  v.  Moses,  239  U.  S.  626| 
60  L.  Ed.  473,  36  Sup.  Ct.  162,  Northern  Trust  Co.  v.  Illinois,  234  U.  S. 
749,  58  L.  Ed.  1575,  34  Sup.  Ct.  673,  De  Beam  v.  De  Beam,  225  U.  S.  695, 
56  L.  Ed.  1261,  32  Sup.  Ct.  834,  and  Meyers  v.  Samuels,  223  U.  S.  716, 
56  L.  Ed.  627,  32  Sup.  Ct.  521,  all  dismissing  for  want  of  jurisdiction. 

222  U.  8.  187-190.  66  !•.  Ed.  156,  32  Sup.  Ot.  47,  MI880UBI  *  K.  L  BTI  CO. 
▼.  OLATHE. 

Sunrooe  Oonrt  bag  no  Jvrlfldletion  to  nvitm  Jadgment  of  State  court 
which  gives  no  effect  to  subsequent  law,  which  it  is  asserted  impalxed  obllga. 
tlon  of  contract  of  ftauchise,  hot  bases  dedaion  on  grounds  independent  of 
that  law,  that  right  claimed  was  not  conferred  by  contract. 

Approved  in  Missouri  &  Kansas  Intemrban  Ry.  Co.  v.  Olathe,  222 
U.  S.  191,  56  L.  Ed.  159,  32  Sup.  Ct.  47,  following  rule;  Louisiana  Ry. 
&  Nav.  Co.  V.  Behrman,  235  U.  S.  170,  59  L.  Ed.  180,  35  Sup.  Ct.  62, 
ordinance  of  New  Orleans  relating  to  construction  of  belt  railroad  is 
not  void  as  impairing  obligation  of  contract  based  on  former  ordinance, 
as  contract  was  subject  to  suspensive  condition  and  event  on  which 
obligation  was  to  arise  did  not  happen;  Cross  Lake  Shooting  etc.  Club 
V.  Louisiana,  224  U.  S.  639, 56  L.  Ed.  928, 32  Sup.  Ct.  577,  decree  of  State 
court  avoiding  conveyance  by  board  of  commissioners  of  levee  district 
on  ground  of  lack  of  authority  of  commissioners  to  convey  until  in- 
strument had  been  executed  by  State  officers,  does  not  give  effect  to  acts 
of  1902,  repealing  earlier  acts  so  as  to  present  question  of  impairment 
of  contract  obligations. 

222  n.  S.  191,  56  L.  Ed.  159,  32  Snp.  Ot  47,  MI880TJBI  *  K.  I.  BY.  00.  ▼. 
OLATHE. 

Not  cited. 

222  U.  S.  191-198,  56  L.  Ed.  169,  32  Snp.  Ot.  42,  MABTIN  ▼.  WEST. 

Where  vessel  collides  with  bridge  which  Is  essentlaUy  land  itmctore 
used  as  aid  to  commerce  on  land,  tort  la  nonmarlUme. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  51 
L.  E.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  holding  admiralty 
jurisdiction  extends  to  cause  of  action  against  stevedoring  company  for 
injury  to  employee  through  negligence  in  failing  to  secure  hatch  on 
vessel  lying  in  navigable  waters;  Swayne  v.  Barsch^  226  Fed.  588,  141 
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O-    ^*  .    >    denying  admiralty  jurisdiction  of  action  for  personal  in- 

jmsry^^^^'^^J^^^^x^  on  dock  while  person  is  engaged  in  discharging  vessel,  and 
\%cA^^  ^*i^&on  Employers'  Liability  Law  is  applicable. 

j3istingal^>^^^  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241 

XJ-    S-  ^^^?    ^^  ^  ™-  ^*0'  36  Sup.  Ct.  514,  upholding  admiralty  jurisdic- 

^^o^  ^      '^^l    in  ]^]||  against  vessel  for  damages  caused  by  collision  with 

yX^Cr^^*^^     ^^    l)eacon  in  navigable  waters  to  be  used  as  aid  to  navigation ; 

go^*^^*^^  'Tx^ansp.  Co.  v.  Philadelphia  etc.  R.  Co.,  196  Fed.  550,  holding 

4^-^^^®,  ^^^wbridge  across  Potomac  River  is  liable  for  injury  to  barge 

^trik'''^  t^T^jecting  pier. 


^.  of  Washington  (Oode,  sections  5963,  5954),  giving  Uen  upon  ves- 

^0l^  ^uT^^*^  domestic  or  foreign,  and  whether  engaged  In  Intrastate  or  In- 
^j^C^     ^Ottunarce,  although  it  may  Incidentally  Interfere  with  use  of  vessel 

\5X^>^tK«tat6  commerce,  is  not  void  aa  In  conflict  with  regnlation  of  Oon- 
>ce8  ot  ae  offending  against  commerce  clause  of  OonstltntlQn. 

approved  in  Simpson  v.  Shepard,  230  U.  S.  409,  Ann.  Oas.  1916A,  18, 
i^B  li.  E.  A.  (N.  S.)  1161,  67  L.  Ed.  1546,  33  Sup.  Ct.  729,  holding  State 
to&y^  in  absence  of  congressional  action,  regulate  intrastate  rates  of  in- 
terstate carrier,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed;  Koontz  v.  Baltimore  etc.  R.  Co.,  220  Mass. 
289,  L.  B.  A.  1915D,  838,  107  N.  E.  974,  upholding  statute  providing 
for  attachment  by  trustee  process,  as  applied  to  attachment  of  in- 
terstate shipment  of  goods  in  hands  of  interstate  carrier;  Common- 
wealth V.  Breakwater  Co.,  214  Maaa.  14,  17,  100  N.  £.  1037,  1038, 
upholding  statute  of  1907,  a«  amended  in  1900,  requiring  inspection  of 
steam  boilers  except  those  uiider  jurisdiction  of  United  States,  as 
applied  to  boiler  on  barge  used  exclusively  in  tide  water;  Rosenbush  v. 
Bernheimer,  211  Mass.  154,  Ann.  Caa.  1913A,  1817,  97  N.  E.  987,  uphold- 
ing attachment  by  trustee  process  of  cases  of  shoes  in  possession  of 
interstate  carrier. 

222  U.  a  19»-204,  66  L.  Bd.  163,  82  Sup.  Ot.  44,  UMITBD  STATES  ▼.  OON- 
GBESS  COKSTB.  00. 

Jurisdiction  of  Olrcult  Court  Is  In  Issue  In  sense  of  Act  of  1891,  section 
5,  wherever  power  of  court  to  hear  and  determine  cause,  as  defined  or  lim- 
ited by  Oonstltntlon  of  ITnlted  States,  Is  In  controversy,  and  direct  writ  of 
error  Ilea  where  Jurisdiction  of  Olrcult  Court,  In  view  of  statutory  provisions 
bearing  upon  place  of  bringing  action,  was  In  Issue. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  XJ.  S.  101,  60  L.  Ed. 
546,  36  Sup.  Ct.  353,  refusing  to  dismiss  appeal  from  Federal  District 
Court  presenting  question  of  jurisdiction  on  ground  that  since  dis- 
missal by  court  below  for  want  of  jurisdiction,  controversy  has  be- 
come moot  by  reason  of  dismissal  on  merits  by  State  court;  Louisville 
eie.  B.  R.  Co.,  v.  Western  Union  Tel.  Co.,  234  U.  S.  372,  58  L.  Ed.  1858, 
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34  Sap.  Ct.  810,  holding  on  direct  appeal  under  Judicial  Code,  §  238, 
suit  to  annul  judgments  of  special  courts  of  eminent  domain  is  suit  to 
remove  cloud  from  title  based-  upon  remedial  statute  within  Judicial 
Code,  §  57,  and  is  cognizable  in  Federal  District  Court  in'^istrict  wKere 
property  is  situated,  although  neither  of  parties  reside  in  district; 
DarneU  v.  Illinois  Central  R.  R.  Co.,  225  U.  S.  245,  56  L.  Ed.  1074,  32 
Sup.  Ct.  760,  dismissing  direct  writ  of  error  to  review  judgment  of 
Circuit  Court  dismissing  action  to  recover  excess  freight  charges  from 
nonresident  railroad  because  declaration  contained  no  averment  that 
commerce  commission  had  sustained  right  to  repai*ation;  Chase  v.  Wet7^ 
lar,  225  U.  S.  83,  66  L.  Ed.  993,  32  Sup.  Ct.  659,  holding  under  Act  of 
1891,  §  5,  direct  appeal  to  Supreme  Court  lies,  although  bill  was  dis- 
missed for  want  of  proof  of  property  within  jurisdiction  of  Circuit 
Court  as  required  in  case  of  absent  defendants  by  Act  of  1875,  §  5,  and 
not  because  of  want  of  power  of  Circuit  Court  as  Federal  Court ;  Easton 
V.  Chicago  Hotel  Co.,  231  U.  S.  738,  68  L.  Ed.  461,  34  Sup.  Ct.  317,  dis- 
missing for  want  of  jurisdiction. 

Distingpiished  in  Farrugia  v.  Philadelphia  etc.  Ry.  Co.,  233  U.  S.  353, 
68  L.  Ed.  997,  34  Sup.  Ct.  591,  dismissing  direct  writ  of  error  to  review 
decision  of  District  Court  granting  nonsuit  in  action  under  Federal 
Employers'  Liability  Act  because  evidence  did  not  show  employee  was 
engaged  in  interstate  commerce. 

Under  act  of  18M,  as  amended  in  1905,  action  on  public  contractor's 
bond  ffivein  nnder  anch  act  is  within  exclusive  Jurisdiction  of  Circuit  Ckiurt 
in  district  in  wbich  contract  was  to  be  performed,  and  snch  Circuit  Court 
has  authority  to  obtain  Jurisdiction  of  defendants  through  service  of  process 
in  other  districts. 

Approved  in  Baker  Contract  Co.  v.  United  States,  204  Fed.  394,  122 
C.  C.  A.  560,  holding  act  of  1905  authorizing  suit  to  enforce  material- 
man's lien  against  public  contractor  to  be  brought  in  name  of  United 
States  requires  suit  to  be  brought  in  district  in  which  contract  was  to 
be  performed,  and  court  of  such  district  has  jurisdiction  to  issue  pro- 
cess for  service  in  another  district  on  nonresident  defendants;  In  re 
Hawley,  194  Fed.  752,  holding  Federal  Circuit  Court  has  exclusive  juris- 
diction to  enforce  materialman's  lien  against  public  contractor  giving 
bond  under  act  of  1905,  and  unliquidated  claim  for  materials  is  not 
provable  under  Bankruptcy  Act  against  estate  in  bankruptcy  of  public 
contract. 

Limited  in  United  States  v.  Marshall,  225  Fed.  762,  141  C.  C.  A.  26, 
holding  provision  of  act  of  1905  authorizing  materialman  to  intervene 
in  suit  by  United  States  on  public  contractor's  bond,  or,  if  no  suit  is 
brought  by  United  States,  to  bring  suit  in  name  of  United  States  in 
district  in  which  contract  was  to  be  performed,  does  not  require  United 
States  to  bring  action  against  contractor  and  surety  in  such  district. 
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Act  of  1894,  M  amended  in  1906,  requires  single  action  to  be  brought  on 
bond  of  vablic  contractor,  and  that  all  demands  for  labor  or  material  shall 
be  adjndicated  in  inch  action. 

Approved  in  United  States  v.  Stannard,  206  Fed.  329,  holding  pro- 
vision for  notice  in  act  of  1905  relating  to  action  to  enforce  liens  for 
materials  and  labor  against  public  contractor's  bond  is  mandatory, 
creating  condition  precedent  to  right  to  sue  on  bond;  People  v.  Metro- 
politan Surety  Co.,  211  N.  Y.  115,  105  N.  E.  101,  claim  of  material- 
man not  reduced  to  judgment  in  Federal  court  as  required  by  act  of 
1905,  cannot  be  asserted  in  insolvency  proceedings  in  State  court 
against  surety  on  public  contractor's  bond. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  E.  A. 
(N.  8.)  1195. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Cas. 
1912D,  516. 

Miscellaneous.  Cited  in  Illinois  Surety  Co.  v.  United  States,  240 
U.  S.  223,  60  L.  Ed.  615,  36  Sup.  Ct.  324,  holding  action  under  act  of 
Congress  of  1894,  as  amended  in  1905,  against  surety  on  public  con- 
tractor's bond  is  one  at  law;  National  Surety  Co.  v.  United  States,  228 
Fed.  580,  holding  District  Court  has  jurisdiction  of  action  by  creditor 
on  contractor's  bond,  though  brought  on  law  side  of  court,  especially 
as  Judicial  Code,  §  274a,  added  by  amendment  of  1915,  provides  for 
amendment  of  pleadings  to  conform  them  to  proper  practice;  United 
States  V.  Wells,  203  Fed.  148,  issues  in  action  at  law  by  creditor  on 
public  contractor's  bond  under  act  of  1905,  may  be  referred  by  consent 
of  parties  to  referee  as  arbitrator,  whose  report  may  be  made  basis  of 
judgment. 

222  U.  &  204-209,  66  L.  Ed.  166,  32  Sup.  Ot.  37,  T7NITED  STATES  EX 
REL.  'tURSBR  ▼.  FISHEB. 

Notice  te  attorney  of  Greek  freedmen,  given  few  hours  before  hearing 
of  motion  to  strike  their  names  from  rolls  on  ground  that  enrollment  had 
been  secured  ^  perjury,  was  not  such  notice  as  afforded  due  process  of  law. 

Approyed  in  Ekem  v.  McGovem,  154  Wis.  245,  279,  289,  46  L.  R.  A. 
(K.  8.)  796,  142  N.  W.  620,  632,  645,  holding  removal  of  insurance  com- 
missioner by  Governor  was  denial  of  due  process  where  notice  was  given 
one  hour  before  proceedings  and  reasonable  opportunity  to  testify  and  to 
be  heard  by  counsel  was  denied. 

Mandamus  is  not  writ  of  right,  but  Issues  to  remedy  wrong,  not  to  pro- 
mote one,  and  will  not  be  issued  in  aid  of  those  who  do  not  come  into  court 
with  dean  hands. 

Approved  in  Liane  v.  Duncan  Townsite  Co.,  44  App.  D.  C.  67,  denying 
mandamus  to  compel  Secretary  of  Interior  to  issue  patent  to  deceased 
Indian* 
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Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  E.  A.  (N.  S.)  417,  436. 

222  n.  S.  210-214,  56  I..  Ed.  168,  32  Sap.  Ct.  88,  BANKER  BROTHERS  OO. 
V.  PENNSYLVANIA. 

Sale  of  goods  in  his  own  State  by  agent  of  mannfactorer  in  another 
State  is  not  interstate  nor  immone  from  State  taxation. 

Approved  in  Corey  v.  Independent  Ice  Co.,  207  Fed.  462,  holding  in 
stockholders'  suit  under  Sherman  Anti-trust  Act,  allegations  that  ice 
company  is  cutting  ice  in  New  Hampshire,  transporting  it  to  Boston 
and  selling  it  in  Boston,  are  insufficient  to  show  that  corporation  is 
engaged  in  interstate  commerce. 

Wliere  sale  of  article  manufactured  In  anotber  State  is  intrastate,  it  does 
not  become  interstate  from  fact  tliat  purchaser  pays  freight  from  place  of 
manufacture. 

Approved  in  State  v.  Gross,  76  N.  H.  308,  82  Atl.  535,  holding  sale 
of  liquor  was  intrastate  and  in  violation  of  Public  Statutes,  c.  112, 
where  contract,  payment  and  delivery  were  made  in  State,  and  fact 
that  purchaser  paid  express  charges  was  immaterial. 

Automobile  distribution  contracts.    Note,  L.  E.  A.  1915B,  110. 

222  n.  S.  21&-.221.  56  I«.  Ed.  171,  32  Sup.  01  39,  UNION  PAOIFIO  R.  R.  OO. 
▼.  UPDIKE  QRAIN  CO. 

Carrier  cannot  refuse  to  pay  owner  of  levator  located  on  other  roads 
compensation  for  elevating  grain  similar  to  that  paid  to  owners  of  elevators 
located  on  its  own  road  because  of  failure  to  return  cars  within  arbitrary 
and  unreasonable  time  fixed  by  carrier,  but  levator  company  must  return 
can  within  reasonable  time  in  order  to  be  entitled  to  compensation. 

Approved  in  Elwood  Grain  Co.  v.  St.  Joseph  etc.  Ry.  Co.,  202  Fed. 
849,  121  C.  C.  A.  153,  holding  void  contract  of  interstate  railroad  to 
pay  elevator  company  specified  amount  per  car  on  grain  i*eceived  from 
stations  on  its  line,  passing  through  elevator,  not  allowed  to  all  ele- 
vators, nor  included  in  filed  tariff  schedules ;  dissenting  opinion  in  Balti- 
more etc.  R.  Co.  V.  United  States,  200  Fed.  794,  majority  holding  fact 
that  sugar  refiners  who  are  owners  of  terminals  were  paid  for  lighter- 
ing their  own  product  after  it  had  become  product  of  purchasers  by 
delivery  to  carrier  at  terminal  was  not  giving  of  rebate  within  meaning 
of  Interstate  Commerce  Act  of  1887. 

Distinguished  in  Baltimore  etc.  R.  Co.  v.  United  States,  200  Fed. 
792,  fact  that  sugar  refiners  who  are  owners  of  terminals  are  paid  for 
lightering  their  own  product  after  it  has  become  product  of  purchasers 
by  delivery  to  carrier  at  terminal  is. not  giving  of  rebate  within  mean- 
ing of  Interstate  Commerce  Act. 
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222  17.  8.  222-225,  56  !•.  Ed.  173,  82  Sup.  Ot.  79,  ORICAaO  JUNOTION 
&.  CO.  ▼.  KINQ. 

Willie  Sapreme  Oonrt  has  JnilBdlction  to  wviefw  liecaose  cause  of  action 
is  based  on  Safety  Appliance  Act,  aacstions  not  InvolvlBg  Interpretation  of 
act  aze  of  character  which  Judiciary  Act  of  1891  gives  IKnal  decision  to  Cir- 
cuit Coort  of  Appeals,  and  Supreme  Court  will  only  examine  record  to  see 
if  Plain  error  was  committed,  and  in  ahsence  of  such  error  will  affirm  Judg- 
ment of  Circuit  Court  of  Appeals. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Moore,  228  U.  S.  435,  57 
L.  Ed.  908,  33  Sup.  Ct.  580,  and  Texas  etc.  Ry.  Co.  v.  Howell,  224  U.  S. 
582,  56  L.  Ed.  894,  32  Sup.  Ct.  601,  both  following  rule;  Baugham  v. 
New  York  etc.  R.  R.  Co.,  241  U.  S.  241,  60  L.  Ed.  979,  36  Sup.  Ct.  592, 
upholding  concurrent  determination  of  State  trial  and  appellate  courts 
that  evidence  in  action  for  employee's  death  under  Federal  Employers' 
Liability  Act  showed  employee  assumed  risk;  Central  Veraiont  Ry.  Co. 
V.  White,  238  U.  S.  516,  AniL  Oas.  1916B,  262f  59  L.  Ed.  1438,  35  Sup. 
Ct.  865,  9  N.  C.  C.  A.  278,  holding  questions  of  general  law  in  action 
under  Federal  Employers'  Liability  Act  not  involving  construction  of 
Federal  statute,  nor  involving  Federal  right,  will  not  be  reviewed  on 
writ  of  error  to  State  court;  Texas  etc.  Ry.  Co.  v.  Rosborough,  235 
U.  S.  430,  69  I*.  Ed.  302,  35  Sup.  Ct.  117,  applying  rule  where  cause 
was  removed  from  State  to  District  Court  and  brought  to  Federal 
Supreme  Court  because  plaintiff  in  error  was  incorporated  under  act  of 
Congress ;  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  378,  59  L.  Ed.  278, 
35  Sup.  Ct.  130,  affirming  judgment  in  employee's  action  under  Federal 
act,  not  involving  construction  of  act,  where  no  plain  error  was  com- 
mitted; Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  63,  51  L.  R.  A. 
(N.  S.)  1157,  58  L.  Ed.  121S,  34  Sup.  Ct.  733,  refusing  to  disturb  finding 
of  two  courts  below  that  employer  was  nojyiisrent  in  failing  to  provide 
safe  place  to  work;  Southern  Ry.  Co.  v.  Gadd,  233  U.  S.  576,  581,  68 
L.  Ed.  1100,  1102,  34  Sup.  Ct.  696,  holding  in  action  under  Federal  Em- 
plbyers'  Liability  Act,  decision  does  not  involve  construction  of  act, 
and  affirming  judgment  of  Circuit  Court  of  Appeals;  Grand  Trunk 
Western  Ry.  Co.  v.  Lindsay,  233  U.  S.  50,  Ann.  Cas.  19140,  1682,  58 
L.  Ed.  84S,  34  Sup.  Ct.  581,  holding  refusal  of  instruction  with  refer- 
ence t&  weight  of  testimony  of  car  inspector  was  not  error  where  al* 
leged  error  was  carefully  considered  by  trial  court  and  adversely  dis- 
posed of  by  Circuit  Court  of  Appeals;  Texas  etc.  Ry.  Co.  v.  Railroad 
Commission,  232  U.  S.  339,  58  L.  Ed.  630,  34  Sup.  Ct.  438,  affirming 
decree  based  upon  findings  of  fact  concurred  in  by  two  lower  courts, 
dismissing  suit  to  restrain  enforcement  of  rate  order;  Chicago  etc.  Ry. 
Co.  V.  Brown,  229  U.  S.  320,  67  L.  Ed.  1205,  33  Sup.  Ct.  840,  3  N.  C.  C.  A. 
832,  holding  Circuit  Court  of  Appeals  has  final  jurisdiction  in  action  f  oi 
injuries  resulting  from  violation  of  Safety  Appliance  Act,  and  Supreme 
Court  will  only  inquire  whether  plain  wroi  was  made  out;  Holden  v. 
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CircleviUe  Light  etc.  Co.,  216  Fed.  498,  Ann.  Obb.  1916D,  443,  132 
C?  C.  A.  550,  afl5rming  judgment  of  District  Court,  where  no  clear  error 
appears,  construing  will  bequeathing  trust  estate  as  implying  power  of 
sale,  and  validating  deed;  Trivette  v.  Chesapeake  et^c.  R.  Co.,  212  Fed. 
645,  129  C.  C.  A.  177,  holding  in  action  for  injuries  against  non- 
resident railroad  and  resident  engineer,  construction  of  petition  not 
charging  concurrent  or  joint  negligence,  that  it  was  not  intended  to 
charge  joint  negligence,  was  not  error,  and  allowing  removal  of  cause 
by  railroad;  Louisville  etc.  R.  Co.  v.  Lankford,  209  Fed.  325,  126 
C.  C.  A.  247,  holding  in  action  for  death  and  Federal  Employers'  Lia- 
bility Act  that  record  does  not  show  clear  error  in  submitting  question 
of  condition  of  track  as  factor  contributing  to  accident. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  3  N.  0.  0.  A.  786. 

Miscellaneous.  Cited  in  United  States  v.  Erie  R.  R.  Co.,  237  U.  S. 
408,  59  L.  Ed.  1023,  35  Sup.  Ct.  621,  holding  trains  moving  between 
yards  several  miles  apart  of  same  railroad  are  engaged  in  transporta- 
tion within  meaning  of  air-brake  provision  of  Safety  Appliance  Act, 
although  yards  are  accessories  to  same  terminal;  Cincinnati  Northern 
Ry.  Co.  V.  Dillon,  234  U.  S.  754,  58  L.  Ed.  1578,  34  Sup.  Ct.  998,  affirm- 
ing judgment  upon  authority  of  principal  case;  Star  Chronicle  Pub. 
Co.  V.  United  Press  Assn.,  232  U.  S.  714,  58  L.  Ed.  811,  34  Sup.  Ct.  329, 
dismissing  for  want  of  jurisdiction;  Hart  v.  Northern  Pac.  Ry.  Co., 
196  Fed.  188,  116  C.  C.  A.  12,  to  point  that  where  there  is  no  conflict 
on  question  of  negligence,  there  is  question  of  law  for  court. 

222  U.  8.  225-236,  56  In  Ed.  175,  32  Sop.  Ct  74,  MUTUAIi  LOAN  CO.  Y. 
MASTEIiL. 

Police  power  of  State  embraces  regulations  designed  to  pvomote  public 
conTenie!Bce  or  general  prosperity  as  well  as  regulations  to  promote  public 
bealtb,  public  morals,  or  public  safety;  and  validity  of  police  regulation  de- 
pends upon  whether  it  is  arbitrary  and  unreasonable  and  whether  it  is  de- 
sijoied  to  accompUah  legitimate  public  purpose. 

Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  413, 
L.  B.  A.  1916G,  1189,  68  L.  Ed.  1022,  34  Sup.  Ct.  612,  upholding  Kan- 
sas statute  of  1909  regulating  rates  of  fire  insurance;  Chesapeake  etc. 
Ry.  Co.  V.  Conley,  230  U.  S.  523,  57  L.  Ed.  1604,  33  Sup.  Ct.  985,  up- 
holding West  Virginia  rate  statute  of  1907,  exempting  railroads  under 
fifty  miles  in  length,  electric  lines  and  street  railways;  Chicago  Dock 
etc.  Co.  V.  Fraley,  228  U.  S.  686,  57  L.  Ed.  1024,  33  Sup.  Ct.  715,  up- 
holding Illinois  statute  providing  for  protecticm  of  elevating  and  hoist- 
ing machinery  in  buildings;  Adams  v.  Milwaukee,  228  U.  S.  582,  57 
L.  Ed.  976,  33  Sup.  Ct.  610,  upholding  Milwaukee  ordinance  r^ulating 
sale  of  milk;  Sabre  y.  Rutland  R.  Co.,  86  Vt  364,  Ann.  Oas.  1915C, 
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1269,  85  Atl.  700,  holding  State  railroad  commission  has  authority  un- 
der act  of  1906  to  investigate  conditions  and  order  construction  of  gate 
at  dangerous  railroad  crossing. 

Statute  of  Massachnsetts  restricting  assignments  of  future  wages  as 
secnrity  for  debts  for  imrpose  of  prerenting  eztraya^^ance  or  improvidence 
of  wage-earner  is  wltMn  police  power  of  State,  and  is  not  denial  of  equal 
protection  of  law  because  certain  classes  of  financial  institutions  are 
exempted  from  its  provisions. 

Approv«9  in  Cleveland  etc.  Ry.Co.  v.  Marshall,  182  Ind.  286,  105 
N.  E.  572,  upholding  acts  of  1909  forbidding  married  man  to  assign 
wages  without  consent  of  his  wife;  Fay  v.  Bankers'  Surety  Co.,  125 
Minn.  217,  Ann.  Oas.  1916C,  688,  146  N.  W.  361,  upholding  Gen.  Stats. 
1913,  §  3858,  requiring  notice  of  assignments  of  wages  to  be  given  to 
employer;  Thompson  v.  Erie  R.  Co.,  207  N.  Y.  178,  100  N.  E.  793,  up- 
holding Consol.  Laws  1909,  c.  41,  §  42,  requiring  assignments  of  em- 
ployee's future  salary  or  wages  to  be  filed  with  employer  within  three 
days. 

State  or  municipal  regulation  of  personal  property  loan  brokers. 
Note,  Am.  Gas.  1916E,  619,  621,  622. 

Constitutionality  of  statutes  restricting  right  to  assign  salary  or 
.  wages.    Note,  48  L.  E.  A.  (N.  S.)  746. 

Supreme  Court  will  not  oppose  its  motions  of  necessity  to  legislation  de- 
signed to  promote  public  welfare,  but  recognizes  propriety  of  deferring  to 
tribunals  on  spot. 

Approved  in  Price  v.  Illinois,  238  U.  S.  453,  59  L.  Ed.  1406,  35  Sup. 
Ct  892,  upholding  Illinois  pure  food  law  of  1907,  prohibiting  sale  of 
food  preservatives  containing  boric  acid;  Nolcn  v.  Ricchman,  225  Fed. 
821,  upholding  Tennessee  act  of  1915,  rep;iilatin<r  jitneys;  State  Savings 
etc.  Bank  v.  Anderson,  165  Cal.  444,  132  Pac.  758,  upholding  Banking 
Act  (Stats.  1909,  p.  115),  §  136,  authorizing  superintendent  of  banks, 
believing  bank  unsafe,  to  take  possession  of  property  and  business; 
Commonwealth  v.  Libbey,  216  Mass.  358,  Ann.  Cas.  1915B.  669,  49 
L  R.  A.  (N.  S.)  879.  103  N.  E.  924,  upholding  Statute  of  1910,  c.  445, 
requiring  employer  advertising  for  employee  during  strike  to  mention 
fact  that  strike  exists. 

Many  legal  restrictions  liave  been  placed  upon  freedom  of  contract  and 
Supreme  Court  will  not  interfere  with  particular  limitation  unless  there  is 
clear  abnse  of  power. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  918,  upholding 
Arkansas  act  of  1913,  regulating  investment  companies;  Cleveland  etc. 
Ry.  Co.  V.  Marshall,  182  Ind,  286,  105  N.  E.  572,  upholding  acts  of  1909 
forbidding  married  man  to  assign  wages  without  consent  of  his  wife; 
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Regan  v.  Tremont  Lumber  Co.,  134  La.  201,  63  South.  875,  upholding 
Act  No.  228  of  1908,  requiring  checks  or  tickets  issued  to  laborers  to 
be  redeemed  in  money;  In  re  Opinion  of  the  Justices,  211  Mass.  623, 
99  N.  E.  295,  holding  House  Bill  No.  2247,  prohibiting  person  engaged 
in  general  business  from  entering  into  combination  with  purpose  of 
destroying  business  of  competitor,  is  within  police  power  of  State; 
Miller  V.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915F,  829,  69  L.  Ed.  632,  35 
Sup.  Ct.  342,  upholding  California  statute  of  1911,  limiting  hours  of 
women  employed  in  hotels  and  other  specified  occupations;  Sturges  etc. 
Mfg.  Co.  V.  Beauchamp,  231  U.  S.  326,  L.  R.  A.  1916A,  1196,*58  L.  Ed. 
250,  34  Sup.  Ct.  60,  upholding  child  labor  law  of  Illinois  of  1903; 
Toyota  v.  Territory  of  Hawaii,  226  U.  S.  192,  57  L.  Ed.  184,  33  Sup.  Ct. 
47,  upholding  Rev.  Laws  of  Hawaii,  §  1343,  imposing  on  auctioneers  in 
Honolulu  license  fee  of  six  hundred  dollars,  and  fee  of  fifteen  dollars 
in  other  districts;  Brunswick-Balke-Collander  Co.  v.  Evans,  228  Fed. 
997,  upholding  provision  of  Lord's  Oregon  Laws,  §  2125,  prohibiting 
keeping  open  on  Sundays  of  certain  places  of  business;  Standard  Home 
Co.  V.  Davis,  217  Fed.  914,  upholding  Arkansas  act  of  1913,  regulating 
investment  companies;  Davis  v.  Florida  Power  Co.,  64  Fla.  268,  Ann. 
Oas.  1914B,  965,  60  South.  766,  5  N.  C.  C.  A.  941,  upholding  statute 
giving  right  of  action  for  death  of  minor  child  against  railroads  and 
associations,  but  not  against  individuals. 

legislation  may  recognize  degree  of  evil  without  being  arbitrary,  un- 
reasonable or  in  conflict  with  equal  protection  clause  of  Fourteenth  Amend- 
ment. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  213, 
52  L.  R.  A.  (N.  S.)  525,  68  L.  Ed.  1283,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909  embracing  vendors  of  com- 
modities but  not  vendors  of  labor  and  services;  State  v.  Ware,  79  Or. 
372,  154  Pac.  907,  upholding  Laws  1913,  c.  278,  prohibiting  making  of 
loans  at  more  than  ten  per  cent  without  license  from  State  banking 
board,  and  exempting  banks,  trust  companies  and  others  specified. 

222  U.  8.  237-251,  66  L.  Ed.  180,  82  Sup.  Ct.  86,  tJKION  PACIFIC  B.  K. 
CO.  ▼.  MASON  CITY  &;  FT.  D.  B.  B.  CO. 

Miscellaneous.  Cited  in  Ontario  Land  Co.  v.  Wilfong,  223  IT.  S.  559, 
66  L.  Ed.  551,  32  Sup.  Ct.  328,  as  to  what  is  obiter  on  foreclosure  of  tax 
lien  where  owner  had  actual  knowledge  of  attempt  to  tax  reserved 
tract  under  description  of  designated  blocks. 

222  IF.  8.  251-256,  66  L.  Ed.   185,  32   Sup.   Ot.  76,  AX-UMINUM  00.   ▼. 


wnetlLer  distinction  between  corporations,  partnerships  and  indivldaals 
is  witliin  classifying  power  of  legislature  or  not,  distinction  between  rail- 
roads and  indlvldnals  does  not  offend  Federal  Constitation. 


379  NOTES  ON  U.  S.  REPORTS.       222  U.  S.  267-274 

Approved  in  Easterling  Lumber  Co.  v.  Pierce,  106  Miss.  682,  64 
South.  464,  4  N.  C.  C.  A.  211,  and  Easterling  Lumber  Co.  v.  Pierce, 
235  U.  S.  382,  59  L.  Ed.  281,  35  Sup.  Ct.  133,  both  upholding  Missis- 
sippi Laws  of  1908  abrogating  fellow-servant  rule  as  to  railroads  and 
others  using  dangerous  agencies;  Central  Trust  Co.  v.  Qeorge  Lueders 
&  Co.,  221  Fed.  832,  137  C.  C.  A.  387,  upholding  Kentucky  Statutes, 
§  2487,  giving  lien  to  employees  and  materialmen  on  property  assigned 
for  benefit  of  creditors;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  286,  Ann. 
Cas.  1916D,  268,  104  N.  E.  295,  5  N.  C.  C.  A.  498,  upholding  Employers' 
Liability  Act  of  1911,  applying  to  employers  of  more  than  five  persons. 

Validity    of    statute    abrogating    fellow-servant    role.    Note,    47 
L.  B.  A.  (K.  S.)  86. 

Mining  corporation  operating  railroad  cannot  appropriate  grievance  that 
mining  coiporation  not  operating  railroad  may  liave  on  account  of  distinc- 
tion between  t^em.  and  individuals. 

Approved  in  Stinson  v.  State,  63  Fla.  45,  58  South.  723,  upholding 
Acts  of  1909,  c.  5973,  §§1,  2,  as  to  fishing  with  seines  or  nets  in 
specified  counties  after  adjudication  that  section  4  is  void  where  valid- 
ity of  sections  1  and  2  as  to  person  arrested  for  violating  them  is  not 
affected  by  validity  or  invalidity  of  section  4. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
imnee.    Note,  Ann.  Oas.  19160,  60. 

222  U.  S.  2fi7-261,  56  L.  Ed.  190,  32  Sup.  Ct.  77,  UNITED  STATES  ▼.  OAE- 


Under  provision  of  act  of  1892  restricting  service  of  laborers  on  public 
works  of  United  States  to  eight  hours  except  in  case  of  emergencies^  ezcep' 
tion  does  not  relate  to  emergencies  inhering  in  work. 

Api)roved  in  Woods  v.  City  of  Wobum,  220  Mass.  418,  Ann.  Oas, 
1»17A,  492,  107  N.  E.  986,  upholding  Statute  of  1911,  c.  494,  establish- 
ing eight-hour  day  for  city  employees  and  holding  statute  does  not  pro- 
hibit special  agreement  between  city  and  its  employees  for  longer 
day's  work. 

Distinguished  in  United  States  v.  Southern  Pac.  Co.,  209  Fed.  566, 
126  C.  C.  A.  384,  holding  absence  of  train-dispatcher  from  sudden  ill- 
ness was  emergency  within  Hours  of  Service  Act  of  1907,  and  deny- 
ing recovery  of  penalties  from  railroad  for  violation  of  act  in  requir- 
ing other  train-dispatchers  to  work  more  than  nine  hours. 

Hours  of  service  laws.    Note,  L.  R.  A.  1915D,  419. 

222  U.  8.  262-274,  66  L.  Ed.  192,  32  Sup.  Ct.  83.  OONSAUL  v.  CUMMINO& 

lAw  does  not  favor  claim  of  surviving  partner  for  services  in  winding 
up  affairs,  of  partnership  after  dissolution  of  firm. 
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Approved  in  Harrah  v.  Dyer,  180  Ind.  240,  241,  Ann.  Oas.  1916B,  868, 
102  N.  E.  18,  holding  surviving  partner  continuing  business  under  order 
of  court  against  wishes  of  personal  representative  and  widow  of  de- 
ceased partner,  and  failing  to  account  for  four  years  after  inventory, 
is  not  entitled  to  recover  for  his  individual  services. 

222  U.  8.  274-282,  66  Ii.  Ed.   198,  32   Sap.  Ot.  81,  UNITED  STATES  ▼. 
MORGAN. 

Investigation  or  hearing  before  Department  of  Agricnltarer  is  not  condi- 
tion precedent  to  prosecution  for  violation  of  Food  and  Drags  Act  of  1906. 

Approved  in  Schraubstadter  v.  United  States,  199  Fed.  570,  118 
C.  C.  A.  42,  holding  indictment  for  misbranding  champagne  in  violation 
of  Food  and  Drugs  Act  of  1906  is  not  invalid  for  failure  to  allege  pre- 
liminary investigation  by  officer  of  Department  of  Agriculture. 
Distinguished  in  Cohen  v.  United  States^  38  App.  D.  C.  126,  petition 
.  to  cancel  naturalization  certificate  on  ground  that  it  was  fraudulently 
procured  is  demurrable  where  it  is  not  supported  by  ''affidavit  show- 
ing good  cause  therefor''  as  required  by  Act  of  1906,  §  15. 

Federal  Pure  Food  and  Drugs  Act.    Note,  Ann.  Oas.  1915A,  49. 

Notice  is  not  Jurisdictional  wbere  statute  provides  for  notice  in  one  case 
and  not  in  another. 

Approved  in  United  States  v.  American  Laboratories,  388^  Fed.  105, 
giving  of  notice  provided  for  by  Food  and  Drugs  Act  of  1906,  is  not 
condition  precedent  to  criminal  prosecution  for  misbranding  or  misrex>- 
resenting  curative  properties  of  medicine;  United  States  v.  Seventy- 
Five  Boxes  of  Alleged  Pepper,  198  Fed.  935,  holding  notice  and  hearing 
provided  for  by  Food  and  Drugs  Act  of  1906  is  not  condition  precedent 
to  suit  by  United  States  for  forfeiture  of  misbranded  and  adulterated 
food  products  transported  in  interstate  commerce. 

Fourth  amendment  furnishes  citizen  safeguard  against  malicious  accusa- 
tions; and  he  cannot  be  tried  on  information  unless  it  la  supported  by  oath 
of  some  one  having  knowledge  of  facts  showing  existence  of  probable  cause. 

Approved  in  United  States  v.  Wells,  225  Fed.  321,  322,  quashing  in- 
formation signed  by  District  Attorney,  for  violation  of  Food  and  Drugs 
Act,  as  not  supported  by  oath  of  person  having  knowledge  of  facts 
showing  existence  of  probable  cause. 

Explained  in  Weeks  v.  United  States,  216  Fed.  301.  Ann.  Cas.  19170, 
524,  L.  It.  A.  1915B,  651,  32  C.  C.  A.  436,  holding  fourth  amendment 
does  not  require  information  filed  by  United  States  district  attorney  to 
be  verified  or  supported  by  affidavit  based  on  personal  knowledge  and 
showing  probable  cause. 

Inducement  to  commit  offense  with  view  to  prosecution  therefor  as 
defense  to  such  prosecution.    Note^  Ann.  Cas.  19160,  734. 
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222  U.  &  283-284,  56  L.  Ed.  200,  32  8ap.  Ct.  101,  UNITED  STATES  EX 
BELu  KINKEY  y.  UinTED  STATES  FIDEUTT  *  Q.  CO. 

PH»er  in  record  ftyled  "ezceptioiui  to  tlie  charge  to  Jury,"  glgned  bj 
plalntlfr  and  pnrportinff  to  be  initiated  by  Judge  of  trial  court,  is  not  bill  of 
ezceptlona,  and  alleged  errors  cannot  be  considered. 

Approved  in  Duluth  St.  Ry.  Co.  v.  Speaks,  204  Fed.  675,  123  C.  C.  A. 
99,  refusing  to  consider  error  as  to  instructions  in  passenger's  action 
for  injuries,  where  paper  priuted  in  record  under  heading  ''Bill  of  Ex- 
ceptions" was  not  settled,  signed  or  allowed  by  judge  of  trial  court. 

Misoellaueous.  Cited  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241 
U.  S.  653,  60  L.  Ed.  122S,  36  Sup.  Ct.  723,  dismissing  for  want  of  juris- 
diction. 

222  U.  B.  28&-286,  66  L.  Ed.  202,  32  Snp.  Ot.  M,  I^EWEES  %t  OOOKE  Y. 
ATOHEBIiY. 

Party  asking  aid  of  chancery  court  in  executing  f  onner  decree  most 
take  risk  of  opening  np  sndi  decree  for  reexamination. 

Approved  in  Owen  v.  Clifton,  232  Fed.  137,  146  C.  C.  A.  328,  holding 
receiver  of  corporation  may  maintain  suit  to  enjoin  enforcement  of 
fraudulent  judgment  against  corporation,  although  no  claim  has  been 
filed  against  receivership  estate. 

Distinguished  in  Watson  v.  Campodonico,  3  Tenn.  Civ.  715,  holding 
decree  of  absolute  divorce  to  wife  for  misconduct  of  husband  gn^nting 
alimony  in  excess  of  husband's  property  is  not  void,  and  is  enforceable 
out  of  future  inherited  estate. 

Decree  establishing  will  may  determine  that  all  property  is  left  to  cer- 
tain person  without  determining  that  any  particular  property  belonged  to 
the  inheritance. 

Approved  in  liakins  Produce  Co.  v.  Callison,  67  Wash.  441,  121  Pac. 
840,  judgment  condemning  butter  as  renovated  butter  is  not  conclusive 
in  action  for  price  of  butter  claimed  by  buyer  to  be  same  butter,  where 
condemned  butter  was  not  seized  for  over  three  months  after  sale  and 
delivery  of  butter  sued  for. 

222  U.  S.  29&-300,  56  L.  Ed.  206,  32  Sup.  Ct.  96,  MAYER  V.  AMEBICAN 
SECUEITY  %t  T.  CO. 

Not  cited. 

222  17.  &  300-312,  66  L.  Ed.  208,  32  Sup.  Ct.  96,  ACME  HABVESTEB  CO. 
V.  BEEKMAN  LUMBER  CO. 

Denial  of  right  claimed  under  Judgment  of  Federal  court  lays  founda- 
tion of  review  by  Supreme  Court  of  United  States  under  Revised  Statutes, 
sectlQiiTOO. 
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Approved  in  Mitchell  y.  Joplin  Nat.  Bank,  184  Mo.  App.  484,  170 
S.  W.  675,  transferring  appeal  from  State  Court  of  Appeals  to  State 
Supreme  Court  in  action  involving  question  as  to  usury  under  Federal 
statute. 

Filing  of  petition  in  iMnkruptcy  is  caveat  to  all  the  world,  and  in  effect 
an  attachment  and  injunction. 

Approved  in  Fairbanks  Steam  Shovel  Co.  v.  Wills,  240  U.  S.  649, 
60  L.  Ed.  846,  36  Sup.  Ct.  469,  trustees  in  bankruptcy  have  rights 
of  lien  creditors  against  unrecorded  transfers  under  Bankruptcy  Act, 
§  47ar-2,  as  amended  in  1910,  and  trustee's  title  relates  back  to  filing  of 
petition;  Bailey  v.  Baker  Ice  Mach.  Co.,  239  U.  S.  276,  60  L.  Ed.  286. 
36  Sup.  Ct.  64,  trustee  in  bankruptcy  cannot,  under  section  47a-2  of 
Bankruptcy  Act,  attack  contract  of  conditional  sale  as  void  under  re- 
cording law  of  State,  where  it  was  recorded  two  months  before  filing 
of  petition ;  Cameron  v.  United  States,  231  U.  S.  717,  68  I*.  Ed.  452,  34 
Sap.  Ct.  244,  holding  examination  of  bankrupt  may  be  ordered  upon 
application  of  receiver,  although  no  adjudication  has  been  made,  as 
estate  is  ''in  process  of  administration"  from  date  of  filing  of  petition; 
Everett  v.  Judson,  228  U.  S.  478,  46  L.  R.  A.  (N.  8.)  154,  57  L.  Ed.  929, 
33  Sup.  Ct.  568,  holding  cash  surrender  value  of  insurance  policies  men- 
tioned in  Bankruptcy  Act,  §  70a,  should  be  ascertained  as  of  date 
of  filing  petition;  Petition  of  Friedlaender,  233  Fed.  262,  147  C.  C.  A. 
266,  holding  trustee  takes  title  to  goods  sold  to  bankrupt  under  condi- 
tional sale  contract,  where  judgment  in  replevin  suit  by  vendor  had 
not  been  rendered  prior  to  filing  of  petition;  The  Casco,  230  Fed.  930, 
931,  denying  motion  of  libelant,  seeking  to  enforce  maritime  lien,  for 
order  to  require  receiver  to  surrender  vessel;  In  re  Wellmade  Gas 
Mantle  Co.,  230  Fed.  603,  holding  claimant  cannot  replevy  property  in 
possession  of  bankrupt  at  time  of  filing  of  petition,  though  attempt  ta 
replevy  is  made  prior  to  adjudication  and  before  officers  of  oo^irt  have 
actual  possession;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  44,  144  C.  C.  A. 
338,  holding  bankruptcy  court  in  Ohio  may  enjoin  suit  in  District  of 
Columbia  to  establish  trust  maleficio  in  indemnity  fund  held  by  govern- 
ment for  benefit  of  creditors;  Commercial  Trust  etc.  Bank  v.  Busch- 
Graoe  Produce  Co.,  228  Fed.  302,  142  C.  C.  A.  592,  holding  in  suit  by 
receiver  to  enjoin  litigation  in  State  court,  admission  by  defendants 
that  so-called  trust  deed  was  general  assignment  for  benefit  of  cred- 
itors is  accepted  as  effective  characterization  of  nature  of  instrument; 
Board  of  Commerce  v.  Security  Trust  Co.,  225  Fed.  470,  471, 140  C.  C.  A. 
486,  where  bankruptcy  disables  bankrupt  from  performing  contract, 
claim  for  anticipating  breach  exists  at  date  of  filing  of  petition;  In  re 
Sage,  224  Fed.  533,  539,  holding  receiver  appointed  by  State  court  in 
suit  instituted  after  filing  of  petition  in  bankruptcy  is  not  adverse 
claimant  in  sense  to  deprive  bankruptcy  court  of  jurisdiction  by  sum- 
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Baaary  order  to  compel  delivery  of  property  in  his  possession  to  trustee; 
Massachusetts  Bonding  &  Ins.  Co.  v.  Kemper,  220  Fed.  851, 136  C.  C.  A. 
^^3,  holding  under  section  47a,  as  amended  in  1910,  trustee  acquires, 
^ghts  of  lienholding  creditor  as  of  date  of  petition,  notwithstanding 
provision  of  section  70a  that  trustee  is  vested  with  title  as  of  date  of 
adjudication,  and  mortgagee  taking  possession  after  filing  of  petition, 
^ut  before  adjudication,  acquires  no  rights  superior  to  trustee;  Knauth 
V.  Latham  &  Co.,  219  Fed.  722,  136  C.  C.  A.  419,  holding  adjudication 
of  bankruptcy  in  original  proceeding  brought  property  wherever  situated 
'^thin  jurisdiction  of  that  court,  and  claimants  cannot  intervene  in 
^ciliary  proceeding  by  trustee  to  set  aside  preferential  transfer;  Both- 
^eli  V.  Fitzgerald,  219  Fed.  416,  135  C.  C.  A.  212,  holding  bankruptcy 
proceedings  exclusive  and  reversing  order  dissolving  injunction  restrain- 
^^  proceedings  by  creditors  in  State  court  for  appointment  of  receiver 
^0  reconstruct  portion  of  irrigation  system  with   money   claimed  by 
^tee  as  assets  of  bankrupt's  estate;  Pugh  v.  Loisel,  219  Fed.  419, 
^  ^»  135  C.  C.  A.  221,  State  court  cannot  order  foreclosure  of  mortgage 
jj     property  between  dates  of  filing  of  petition  and  adjudication  in 
w    ^^ptcy,  although  actual  possession  is  in  receiver  of  State  court; 
Rawlins  V.  Hall-Epps  Clothing  Co.,  217  Fed.  886,  133  C.  C.  A.  594, 
holding  court  has  authority  under  section  21a  to  order  examination  of 
bankrupt  any  time  after  filing  of  petition,  but  reversing  order  of  exam- 
ia&tion  of  mercantile  partnerehip  in  involuntary  proceeding  i-equiring 
it  to  produce  books  of  account  and  papers  as  too  broad;  In  re  Yaryan 
^aval  Stores  Co.,  214  Fed.  665,  131  C.  C.  A.  15,  holding  under  Bank- 
niptey  ^^^  ^f  jggg  ^s  amended  in  1910,  order  of  equity  court  appointing 
.  ^*ver  for  property  of  corporation,  enjoining  officers  from  interfering 
**   ^^©ceiver's  possession,  and  ci'editors  from  attempting  to  enforce 
'^^    except  in  that  suit,   does  not  prevent   corporation   or  credit- 
ed    *^oin  instituting  proceedings  in  bankruptcy;  In  re  Schow,  213  Fed. 
^     »  Shunting  receiver's  petition  to  compel  deputy  sheriff  to  surrender 
^Knapt'8  property  levied  upon  after  filing  of  petition;  George  B. 
^^tthewB  &  Sons  V.  Joseph  Weber  Co.,  213  Fed.  397,  enjoining  fore- 
^ure   of  mortgage  on  land  after  filing  of  petition  in  bankruptcy; 
"^  3^^  federal  Contracting  Co.,  212  Fed.  691,  129  C.  C.  A.  229,  holding 
^M^r  It^v.  Stats.  111.  1913,  c.  95,  §  2,  acknowledgment  executed  by  cor- 
pOT^tion  whose  residence  is  Chicago  by  officer  residing  elsewhere,  is 
•^^{Beient,  and  diattel  mortgage  is  void  as  against  corporation 's  trustee 
.^bankruptcy;  Corbett  v.  Riddle,  209  Fed.  815,  126  C.  C.  A.  535,  hold- 
•jj^  lease  of  steam  shovel  is  contract  of  conditional  sale  void  as  to 
creditors  under  Virginia  law,  because  unrecorded,  and  action  in  detinue 
in  State  court  gave  claimant  no  rights,  and  affirming  bankruptcy  court's 
order  of  sale  of  shovel;  Gage  Lumber  Co.  v.  McEldowney,  207  Fed.  261, 
124  C.  C.  A.  641,  holding  under  Bankruptcy  Act  prior  to  amendment 
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of  1910,  complainant  purchading  lumber  to  be  manufactured  and  shipped 
to  it  by  bankrupt,  has  equitable  lien  on  lumber  for  advances  made 
before  lumber  is  sawed,  which  lien  is  enforceable  against  bankrupt's 
trustee;  Toof  v.  City  Nat.  Bank,  206  Fed.  251,  124  O.  €.  A.  118, 
holding  bank  may  set  off  against  balance  due  to  depositor  amount  of 
note  against  him,  and  it  does  not  lose  such  right  by  accepting  depositor's 
check  in  payment  of  note  after  filing  of  petition  in  bankruptcy;  Stuart 
V.  Reynolds,  204  Fed.  719,  123  C.  C.  A.  13,  fact  that  bankrupt  has  com- 
mitted crime  by  which  property  has  passed  out  of  his  possession  may 
be  ground  for  prosecution,  but  will  not  justify  proceeding  for  contempt 
for  failure  to  comply  with  order  to  deliver  property  not  in  his  present 
possession;  In  re  Throckmorton,  196  Fed.  659,  116  C.  G.  A.  348,  holding 
orders  of  court  authorizing  and  confirming  sales  of  bankrupt's  encum- 
bered real  estate  free  from  liens  are  within  discretion  of  court  and  are 
not  reversible  by  petition  to  revise,  although  petition  and  orders  did 
not  conform  to  official  form  No.  44;  In  re  Flatland,  196  Fed.  312,  116 
C.  0.  A.  130,  holding  trustee  not  entitled  to  set  aside  chattel  mortage 
on  fixtures  and  stock  to  be  purchased  with  money  loaned  by  mortgagees, 
where  no  other  creditor  had  lien  on  property;  In  re  Denson,  195  Fed. 
855,  856,  bankruptcy  court  may  by  summary  proceeding  compel  restora- 
tion of  property  in  .possession  of  bailee  and  sold  by  bankrupt  after  filing 
of  petition  to  person  chargeable  with  knowledge  of  fraud;  In  re  Rans- 
ford,  194  Fed.  664, 115  C.  C.  A.  560,  holding  District  Court  has  jurisdic- 
tion to  enjoin  collection  of  g^amishee  judgment  in  summary  proceeding, 
where  principal  defendant  had  been  adjudicated  bankrupt  within  four 
months;  In  re  Martin,  193  Fed.  846,  850,  113  C.  C.  A.  627,  holding 
State  statute  authorizing  vacation  of  voluntary  conveyance  by  bankrupt 
did  not  create  lien  on  property,  and  existing  creditors  not  suing  to  set 
aside  conveyance  until  within  four  months  of  bankruptcy  were  not  en- 
titled to  proceeds  of  property  sold  on  vacation  of  conveyance,  but  pro- 
ceeds passed  to  trustee  for  distribution  according  to  Bankruptcy  Act. 

Distinguished  in  Jones  v.  Springer,  226  U.  S.  155,  57  L.  Ed.  168. 
33  Sup.  Ct.  64,  refusing  to  set  aside  sale  by  local  court  having  custody 
of  perishable  goods  under  attachment  without  notice  of  petition  in 
bankruptcy  because  local  statute  is  broader  than  General  Order  XVIII, 
3 ;  dissenting  opinion  in  Pug:h  v.  Loisel,  219  Fed.  426,  135  C.  C.  A.  221, 
majority  holding  State  court  cannot  order  foreclosure  of  mortgage  on 
bankrupt's  property  between  dates  of  filing  of  petition  and  of  adjudi* 
cation  in  bankruptcy. 

It  is  duty  of  bankruptcy  court  to  determine  promptly  question  of  adjudi- 
cation, and  to  proceed  with  selection  of  trustee  and  administration  and  dla- 
trlbution  of  estate  under  Bankruptcy  Act. 

Approved  in  Vulcan  Sheet  Metal  Co.  v.  North  Platte  Valley  Irr.  Co., 
220  Fed.  107,  136  C.  C.  A.  198,  holding  under  Bankruptcy  Act,  §  ISd, 
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creditors  were  entitled  to  have  corporation  adjudicated  bankrupt,  where 
essential  all^ations  of  petition  were  admitted,  and  fact  that  suit  to 
foreclose  mortgage  was  begun  after  filing  of  petition  is  not  sufficient 
reason  for  denial  of  adjudication,  although  value  of  property  is  less  than 
mortgage. 

District  Oonrt  bas  no  power  to  issue  ez  parte  injunction  without  notice 
or  service  of  process  to  restrain  creditor  from  suing  in  State  outside  Juris- 
diction of  District  Court  ancillary  Jurisdiction  in  aid  of  Jurisdiction  of  Dls- 
txlct  Court  «iMs  undeir  amendment  of  1910  to  Bankruptcy  Act 

Approved  in  In  re  Sage,  224  Fed.  630,  In  re  Printograph  Sales  Co., 
210  Fed.  568,  and  Lazarus  v.  Prentice,  234  U.  ^  266,  58  L.  Ed.  1807, 
34  Sup.  Ct.  851,  all  holding  under  amendment  of  1910  to  Bankruptcy 
Act,  §  2,  clause  20,  bankruptcy  court  has  ancillary  jurisdiction  over 
persons  and  propeirty  within  its  jurisdiction  in  aid  of  trustee  or  receiver 
appointed  in  another  jurisdiction ;  Progfressive  Building  etc.  Co.  v.  Hall, 
220  Fed.  46,  135  C.  C.  A.  613,  holding  bankruptcy  court  in  eastern  dis- 
trict of  Virginia  has  no  jurisdiction  to  enjoin  assignment  of  future 
wages  by  bankrupt  to  corporation  having  principal  place  of  business 
in  western  district ;  In  re  Geller,  216  Fed.  669,  560,  holding  bankruptcy 
eourt  of  one  district  cannot  by  service  of  process  outside  of  district 
obtain  jurisdiction  to  order  nonresident  to  deliver  property  to  trustee; 
In  re  A.  Musics  &  Son,  205  Fed.  415,  holding  Federal  court  in  Louisiana 
has  ancillary  jurisdiction  to  aid  receiver  appointed  by  court  of  original 
jorisdietion  in  New  York  to  recover  money  from  bankrupt  absconding 
from  New  York. 

Miscellaneous.  Cited  in  McMahon  v.  Pithan,  166  Iowa,  505, 147  N.  W. 
922,  where  chattel  mortgagee  is  allowed  by  bankruptcy  court  to  proceed 
against  mortgaged  property  after  contest  as  to  amount  of  claim  but 
without  objection  as  to  its  validity,  other  creditors  cannot  reopen  mat- 
ter after  estate  is  closed  and  trustee  discharged  and  sue  to  recover 
property  on  ground  of  fraud. 

222  U.  8.  313-324,  66  Ii.  Ed.  216,  32  Sup.  Ot.  92,  OHICACK)  ▼.  STXmGES. 

Legislation  reasonably  adapted  to  preservation  of  social  order  and  pro- 
tection of  public  welfare,  which  affords  hearing  before  Judgment,  and  is  not 
forbldd^i  by  some  other  aflLrmatlve  provision  of  constitutional  law,  is  not 
to  be  regarded  as  denying  due  process  of  law  under  Fourteenth  Amendment. 

Approved  in  Kansas  Cily  Gas  Co.  v.  Kansas  City,  198  Fed.  512,  en- 
joining   enforcement  of  ordinance    requiring   natural  gas  company    to 
maintain  required  pressure,  where  it  was  impossible  in  very  cold  weather 
to  maintain  such  pressure. 
2X— 25 


222  U.  S.  325-334       NOTES  ON  U.  S.  REPORTS.  386 

State  as  creator  of  sabordinate  municipal  goTemxnents  may  impoee  upon 
them  absolttte  liability  for  loss  of  property  destroyed  by  mob  vloleiice. 

Approved  in  Wells,  Fargo  &  Co.  v.  Mayor  etc.  of  Jersey  City,  219  Fed. 
700,  135  C.  C.  A.  371  (affirming  207  Fed.  878),  holding  New  Jersey  Act 
of  1874  imposing  liability  upon  city  for  property  destroyed  by  mob  or 
riot  does  not  include  liability  for  intangible  property  sucii  as  right  to 
carry  on  business;  Carls tadt  Nat.  Bank  v.  Borough  of  Little  Ferry,  87 
N.  J.  L.  547,  94  Atl.  786,  upholding  Laws  1911,  c.  106,  imposing  liability 
upon  municipalities  for  cost  of  drainage  inGorred  under  color  of  void 
statute;  State  v.  Mountain  Timber  Co.,  75  Wash.  590,  136  Pac.  649,  4 
N.  C.  C.  A.  818,  holding  industrial  insurance  law  of  1911  is  not  denial  of 
republican  form  of  government. 

Power  of  State  to  impose  liability  for  injury  to  property  from  riots  and 
mobs  includes  power  to  make  dasslflcation  of  subordinate  municipalities 
upon  which  responsibility  may  be  imposed. 

Approved  in  Vandalia  R.  Co.  v.  Stillwcll,  181  Ind.  291,  Ann.  Gas. 
1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholding  Employers' 
Liability  Act  of  1911  applying  to  employers  of  more  than  five  men. 

Liability  for  property  destroyed  by  mob..    Note,  44  L.  B.  A.  (N.  S.) 
362. 

Liability  of  municipal  corporation  for  injuries  or  damage  by  mob 
violence.    Note,  7  N.  0.  0.  A.  287. 

822  U.  8.  326-^4,  66  Zi.  Ed.  221,  S2  Snp.  Ot.  166,  BBOWK  ▼.  ALTOK 
WATER  GO. 

Supreme  Court  cannot  because  of  presence  of  Jurisdictional  question 
directly  review  Judgment  of  Circuit  Court  entered  under  mandate  of  Circuit 
Court  of  Appeals. 

Approved  in  Shapiro  v.  United  States,  235  U.  S.  415,  417,  59  L.  Ed. 
293,  294,  35  Sup.  Ct.  122,  dismissing  writ  of  error  to  review  decision  of 
District  Court  'acting  under  mandate  of  Circuit  Court  of  Appeals  in 
rejecting  plea  of  nolo  contendere;  Union  Trust  Co.  v.  Westhns,  228  U.  S. 
523,  524,  57  L.  Ed.  949,  950,  33  Sup.  Ct.  593,  denying  right  of  direct 
review  by  Supreme  Court  where  constitutional  question  is  first  raised 
in  trial  court  after  mandate  of  Circuit  Court  of  Appeals  has  been  filed ; 
Metropolitan  Water  Co.  v.  Kaw  Valley  Drainage  District,  223  U.  S.  522, 
56  L.  Ed.  535,  32  Sup.  Ct.  246,  holding  Federal  Supreme  Court  cannot 
review  as  presenting  jurisdictional  question,  jiecree  of  Federal  Circuit 
Court  dismissing  bill  to  remove  condemnation  proceedings  from  State 
court,  which  decree  was  made  under  mandate  of  Circuit  Court  of 
Appeals. 

Miscellaneous.  Cited  in  First  Nat.  Bank  of  Belle  Fourche  v.  Eberhart, 
239  U.  8.  626|  60  L.  Ed.  474^  36  8ap.  Ct  162,  and  Harrington  v.  Atlantio 
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etc.  Telograph  Co.,  229  U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  both 
dismiss!  xi^    for  want  of  jurisdiction. 

22S2   XT.    8.    334-353,  66  li.  Ed.  225,  32  Sup.  Ct.  147,  BEBBYMAK  v.  WHIT- 

ATwonxi-t  in  controverBy  for  Jurisdictional  purposes  is  to  be  measured  by 
valn.e  of  T±gbt  to  be  protected,  and  not  by  some  mere  Isolated  element  of 
t^iBit;  rlfi^t,  sucb  as  tax  for  single  year. 

A.x>]pxoved  in  Glen  wood  Light  etc.  Co.  v.  Mutual  Light  etc.  Co.,  239 

TJ .  S.  X26,  60  L.  Ed.  176,  36  Sup.  Ct.  32,  holding  Federal  District  Court 

\i&s   ^txrisdiction  of  suit  to  enjoin  interference  with  rights  of  company 

\xy    cmotlier  company,  where  right  to  conduct  business  free  from  such 

Vnteirference  has  uncontroverted  value  of  three  thousand  dollars. 

Bnle  that  exemptions  from  taxation  must  be  strictly  construed  applies 

not  only  to  contract  of  exemption  but  also  to  power  of  legislature  to  make 

oxemptions,  and  contract  for  exemption  from  taxation  is  an  especial  privi- 

lAge  within  prohibition  of  Bevised  Statutes,  section  1889,  although  granted 

to  educational  institntlon. 

Approved  in  Keith  v.  State  Funding  Board,  127  Tenn.  461,  463,  Ann. 
Cas.  1914B,  1145,  153  S.  W.  147,  holding  void  Tennessee  statute  of  1913, 
exempting  State  bonds  from  taxation;  dissenting  opinion  in  Ward  Semi- 
nary v.  Mayor  etc.  of  Nashville,  129  Tenn.  442,  167  S.  W.  120,  majority 
holding  under  act  of  1907,  exempting  from  taxation  property  of  educa- 
tional institution  used  exclusively  for  educational  purposes,  property  of 
seminary  used  exclusively  for  educational  purposes  is  exempt,  but 
vacant  real  property  and  stores  rented  for  business  purposes  are 
taxable. 

Distinguished  in  dissenting  opinion  in  Keith  v.  State  Funding  Board, 
027  Tenn.  491,  Ann.  Otm.  1914B,  1145,  155  S.  W.  156,  majority  holding 
void  Tennessee  statute  of  1913,  exempting  State  bonds  from  taxation. 

Use  of  property  of  religious,  charitable  or  educational  institu- 
tion as  affecting  right  to  exemption  from  taxation.  Note,  50 
L.  R.  A.  <N.  8.)  1198. 

8S2  U.  8.  364>864,  66 1«.  Bd.  231,  32  Sup.  Ot.  164,  BOOK  I8XAKD  PLOW  CO. 
▼.  BEABDON. 

Effect  of  snbrogation  order  was  to  render  inoperative  as  preference  in 
favor  of  judgment  creditors  liens  obtained  through  executlQiis,  and  to  pre- 
serve such  liens  as  of  date  of  flUng  of  petition  for  benefit  of  estate. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  300,  59  L.  Ed. 
589,  35  Sup.  Ct.  377,  liens  on  property  passing  to  trustee  to  which 
preference  is  given  under  section  64b  in  accordance  with  State  laws  are 
statutory  liens,  and  that  seotion  does  not  prevent  application  of  section 
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67f ;  Fallows  v.  Continental  etc.  Sav.  Bank,  235  U.  S.  305,  59  L.  Ed. 
241,  35  Sup.  Ct.  29,  holding  under  Bankruptcy  Act  §  67b,  trustee  is  sub- 
rogated to  liens  acquired  by  creditors  on  assets  of  bankrupt  within  four 
ni'^nths  of  filing  of  petition;  In  re  Fitzhugh  Hail  Afnusement  Co.,  228 
Fed.  171,  holding  under  Bankruptcy  Act,  §  67f,  trustee  of  purchaser 
may  enforce  lien  for  benefit  of  general  creditors,  where  seller  of  prop- 
erty under  conditional  sale  contract  reserving  title  on  default  of  pur- 
chaser, by  placing  claims  in  judgment,  elected  to  treat  sale  as  absolute; 
^n  re  Schweitzer,  217  Fed.  496,  holding  under  Bankruptcy  Act,  §  67b, 
lien  of  creditor  against  horse  in  possession  of  bankrupt  purchaser  under 
conditional  contract  of  sale,  void  as  to  creditors,  ia  enforceable  by  trus- 
tee; In  re  Martin,  193  Fed.  847,  113  C.  C.  A.  627,  holding  State  statute 
authorizing  voluntary  conveyance  by  bankrupt  did  not  create  lien  on 
property,  and  existing  creditors  not  suing  to  set  aside  conveyance  until 
within  four  months  of  bankruptcy  were  not  entitled  to  proceeds  of 
property  sold  on  vacation  of  conveyance,  but  proceeds  passed  to  trustee 
for  distribution  according  to  Bankruptcy  Act. 

Distinguished  in  In  re  Alabama  Coal  etc.  Co.,  210  Fed.  944,  where 
bankrupt  within  four  months  of  adjudication  borrowed  money  from 
bank  to  liquidate  pay-roll  and  pledged  accounts  receivable  as  security, 
bank  is  entitled  to  benefit  of  security  as  against  lien  of  attachment 
levied  after  assignment  and  sought  to  be  preserved  for  benefit  of  estate; 
Big  Four  Implement  Co.  v.  Wright,  207  Fed.  537,  47  L.  R.  A.  (N.  S.) 
1223,  125  C.  C.  A.  577,  holding  under  amendment  of  1910  to  Bankruptcy 
Act,  conditional  sale  contracts  filed  before  bankruptcy  proceedings  are 
instituted  cannot  be  avoided  by  trustee. 

Miscellaneous.  Cited  in  In  re  Richheimer,  221  Fed.  25,  136  C.  C.  A. 
542,  holding  under  Illinois  law  and  Bankruptcy  Act  of  1910,  title  to 
bankers  could  not  prevail  against  importer's  trustee  in  bankruptcy  as 
to  coffee  not  covered  by  negotiated  warehouse  receipts. 

222  XT.  8.  365-370,  66  li.  Ed.  235,  32  Sup.  Ct.  167,  QBINa  ▼.  IVEa 

Act  of  1899  autliorizing  establisliment  of  harbor  lines  did  not  op«rato 
to  paralyze  all  State  power  concerning  stmetnres  of  every  diaracter  In  navi- 
gable waters  witliin  their  borders,  and  to  destroy  antomaticaUy  all  vested 
nguts  of  property  in  sach  works,  although  acquired  prior  to  that  act  onder 
State  authority. 

Distinguished  in  Green  leaf -Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
266, 59  L.  Ed.  947,  35  Sup.  Ct.  551,  holding  owner  of  wharf  is  not  entitled 
to  compensation  for  removal  of  that  part  outside  of  new  harbor  lines. 

Miscellaneous.  Cited  in  Gard  v.  Illinois,  235  U.  S.  692,  59  L.  Ed.  428, 
35  Sup.  Ct.  206,  and  Smith  v.  Leavenworth,  235  U.  S.  691,  69  L.  Ed.  427, 
35  Sup.  Ct.  205|  both  dismissing  for  want  of  jurisdiction. 
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222  U.  S.  370>380,  56  L.  Bd.  237,  32  Sup.  Ot.  160,  KOBTHSBN  PACIFIO 
ST.  CO.  ▼.  WASBIKGTOK  £X  EEL.  ATKINSON. 

Train  movtog  from  one  point  to  another  in  State  and  hauling  merchan- 
dise originating  outside  of  State,  which  was  in  transit  to  foreign  destination, 
is  engaged  in  interstate  commerce  within  meaning  of  Hours  of  Service  Act 
of  Congress  of  1907. 

Approved  in  Washington  etc.  By.  Co.  v.  Magruder,  198  Fed.  228, 
holding  Maryland  statute  of  1910  requiring  railroad  to  operate  two 
trains  per  day  each  way  and  imposing:  penalty  for  failure  is  void  where 
compliance  would  result  in  loss  of  several  thousand  dollars  per  year. 

Bight  of  State  to  apply  its  police  power  for  purpose  of  regulating  inter- 
state commerce  exists  only  from  silence  of  Congress  on  subject,  and  ceases 
when  Congress  acts  or  manifests  its  purpose  to  call  into  play  its  exclusive 
power. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417,  L.  B.  A. 
1915E,  942,  58  L.  Ed.  1S81,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  reasonable  attorney's  fees  as  part  of  costs  in  suits  on 
contested  claims  less  than  specified  amounts,  as  applied  to  claim  on  in- 
terstate shipment;  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen 
Freeholders,  234  U.  S.  330,  58  L.  Ed.  1336,  34  Sup.  Ct.  821,  upholding 
Xew  York  statute  prescribing  round-trip  rates  over  interstate  ferry,  in 
absence  of  congressional  le^slation  upon  subject;  Simpson  v.  Shepard, 
230  U.  S.  400,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed. 
1541,  33  Sup.  Ct.  729,  holding  State  may,  in  absence  of  congressional 
action,  regulate  intrastate  rates  of  interstate  carrier,  although  relations 
between  interstate  and  intrastate  rates  are  thereby  disturbed;  McDer- 
mott  V.  Wisconsin,  228  U.  S.  132,  Ann.  Oas.  1915A,  39,  47  L.  R,  A.  (N.  S.) 
984,  57  L.  Ed.  766,  33  Sup.  Ct.  431,  Wisconsin  law  of  1907  relating  to 
labeling  of  syrups  is  void  as  conflicting  with  Federal  Food  and  Drugs 
Act  of  1906 ;  Adams  Express  Co.  v.  Croninger,  226  U.  S.  506,  44  L.  R.  A. 
(N.  S.)  257,  57  L.  Ed.  320,  33  Sup.  Ct.  148,  holding  Carmaek  Amendment 
of  1906  to  section  20  of  Aot  to  Regulate  Commerce  of  1887,  supersedes 
State  regulations  upon  same  subject,  and  upholding  limitation  of  lia- 
bility in  bill  of  lading  for  interstate  shipment,  based  upon  agreed  valuo 
to  obtain  lower  rate;  Savage  v.  Jones,  225  U.  S.  529,  533,  56  L.  Ed.  1193, 
1195,  32  Sup.  Ct.  715,  holding  Indiana  statute  of  1907  requiring  dis- 
closure of  ingredients  of  concentrated  commercial  food  for  stock  is  not 
in  conflict  with  Federal  Food  and  Drugs  Act  of  1906;  Mondou  v.  New 
York  etc.  R.  R.  Co.,  223  U.  S.  55,  38  L.  R.  A.  (N.  S.)  44,  56  L.  Ed.  348, 
32  Sup.  Ct.  169,  1  N.  C.  C.  A.  888,  upholding  Federal  Employers'  liar 
bility  Act  of  1908,  as  amended  in  1910 ;  Grand  Trunk  Ry.  Co.  v.  Knapp, 
233  Fed.  953,  147  C.  C.  A.  624,  holding  action  for  injuries  to  employee 
engaged  in  repairing  bridge  used  in  interstate  and  intrastate  commerce 
must  be  based  on  Federal  Employers'  Liability  Act  of  1908,  not  on 
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Michigan  Workmen's  Compensatian  Act  of  1912;  United  States  v.  Mc- 
Cullagh,  221  Fed.  295,  holding  void  act  of  Congress  of  1913  for  protec- 
tion of  mip-atory  birds;  Stellwagen  v.  Clnm,  218  Fed.  736,  134  C.  C.  A. 
408,  certifying  to  Supreme  Court  questions  as  to  whether  Federal  Bank- 
ruptcy Act,  §§60,  67,  superseded  in  whole  or  in  part  Revised  Statutes 
of  Ohio,  §  6343,  as  it  stood  in  1910 ;  Smith  v.  Atchison  etc.  Ry.  Co.,  210 
Fed.  990,  holding  action  for  damages  for  n^ligence  in  handling  inter- 
state shipment  of  cattle,  for  penalty  for  failing  to  stop  and  feed  cattle, 
for  recovery  of  overcharges  of  freight,  and  for  attorney's  fees,  is  cause 
arising  under  Interstate  Commerce  Act,  and  is  removable  to  Federal 
District  Court  under  Judicial  Code,  §  28;  Louisville  etc.  R.  Co.  v.  Western 
Union  Tel.  Co.,  207  Fed.  11,  124  C.  C.  A.  573,  upholding  Kentucky  Stat- 
utes, §  4679a,  authorizing  telegraph  company  to  condemn  right  of  way 
for  its  lines  upon  railroad  right  of  way,  as  applied  to  interstate  rail- 
road; McGoon  V.  Northern  Pac.  Ry.  Co.,  204  Fed.  999,  holding  action 
to  recover  damages  to  interstate  shipment  is  one  arising  under  Carmack 
Amendment  to  Interstate  Commerce  Act,  and  is  removable  under  Judi- 
cial Code,  §  24,  without  regard  to  amount  involved ;  Louisville  etc.  R.  Co. 
V.  Hughes,  201  Fed.  739,  745,  746,  750,  holding  Ohio  act  of  1910,  for 
inspection  of  equipment  of  locomotive  boilers,  is  superseded  by  Federal 
act  of  1911  relating  to  same  subject,  as  applied  to  locomotives  used  in 
interstate  commerce  and  entering  State  to  terminal  from  another  State; 
Delaware  etc.  R.  Co.  v.  Troxell,  200  Fed.  46,  118  C.  C.  A.  272,  holding 
action  for  death  of  employee  occurring  after  passage  of  Federal  Em- 
ployers' Liability  Act  is  governed  by  such  act,  where  facts  pleaded  bring 
it  within  terms  of  act,  although  recovery  is  erroneously  sought  under 
State  law  which  it  superseded,  and  judgment  on  merits  in  such  action 
is  bar  to  second  action  under  Federal  Statute;  Actiesselskabet  Ingrid 
V.  Central  R.  Co.,  216  Fed.  82,  L.  R.  A.  1916B,  716,  132  C.  C.  A.  316 
(affirming  The  Ingrid,  195  Fed.  602),  holding  Criminal  Code,  §  233, 
authorizing  Interstatq^  Commerce  Commission  to  issue  regulations  for 
transportation  of  explosives  by  land  governs  such  transportations  in 
interstate  or  foreign  commerce  to  exclusion  of  State  laws;  Atlantic 
Coast  Line  R.  Co.  v.  Thomasville  Live  Stock  Co.,  13  Ga.  App.  106,  78 
S.  E.  1021,  holding  Carmack  Amendment  does  not  supersede  Civil  Code, 
§  2752,  authorizing  suit  against  tei-minal  carrier,  as  applied  to  inter- 
state shipment;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  362,  363, 
L.  R.  A.  1916A,  450, 109  N.  E.  344, 345,  holding  Federal  Employers'  Liabil- 
ity Act  of  1908  controls  action  for  injuries  to  employee  engaged  in  inter- 
state commerce  and  denying  recovery  under  Workmen's  Compensation 
Act ;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  31, 32, 35, 37, 100 
N.  E.  340,  341,  342,  upholding  statute  of  1907  requiring  locomotives  and 
cars  of  railroads  to  be  equipped  with  grab-irons  or  handholds  in  sides 
or  ends  thereof;  Louisville  etc.  R.  Go.  v.  Miller,  156  Ky.  681,  50  L.  B.  A. 
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(N.  S.)  819,  162  S.  W.  74,  holding  Carmack  Amendment  supersedes 

provision  of  Kentucky  Constitution,  §   196,  and  upholding  limitation 

of  liability  for  passenger's  baggage  in  interstate  transportation  under 

Rule  17  of  filed  tariff  schedules;  Commonwealth  v.  Moore,  214  Mass. 

22,  100  N.  E.  1073,  holding  Statutes  of  1912,  e.  248,  §  1,  relating:  to 

inspection  of  cattle  without  State  for  sale  in  State,  is  not  void  as  con^ 

dieting  with  act  of  Congress  of  1906,  authorizing  inspection  by  Secre- 

^»ry  of  Agriculture;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  13, 

}^0  N.  E.  1036,  upholding  statute  of  1907,  as  amended  in  1909,  requir- 

*^g  inspection  of  steam  boilei*s  except  those  under  jurisdiction  of  United 

"tates,  as  applied  to  boiler  and  baige  us^d  exclusively  in  tide  waters; 

Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  304,  177  S.  W.  843,  holding 

Wilder  Carmack  Amendment  contract  limiting  liability  of  carrier  for  loss 

^r  damage  to  interstate  shipment  is  vali-d ;  Sims  v.  Missouri  Pac.  Ry. 

^^•*  177  Mo.  App.  26,  163  S.  W.  277,  holding  under  Carmack  Amend- 

^^^1  stipulation  limiting  liability  for  loss  or  damage  to  interstate  ship- 

^  ^  is  valid  and  enforceable,  and  carrier  waived  failure  of  shipper  to 

o   *^0  XXotice  within  time  stipulated  by  accepting  belated  notice;  Rich  v. 

^/,   X«oxiis  etc.  R.  Co.,  166  Mo.  App.  389,  148  S.  W.  1014,  holding  widow 

^     tr'^uLlroad  employee  engaged  in  interstate  commerce  cannot  maintain 

for  his  death  under  Rev.  Stats.,  §§  5425,  5427,  superseded  by 

Employers'    Liability    Act;    State  v.  Harper,  48    Miont.    463, 

Cha.  1915D.  1017,  51  L.  R.  A.  (N.  S.)  167,  138  Pac.  498,  holding 

-provisions  of  Statutes  of  1911  prohibiting  transportation  of  women  into 

Sta^t,^    from  another  State  for  immoral  purposes  is  superseded  by  Mann 

A^it    of  1910;  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont.  286,  127  Pac. 

1003,     liolding  under  Federal  Employers'  Liability  Act,  personal  repre- 

®^^ta,t;ive  is  proper  party  plaintiff  in  action  for  death  of  railroad  em- 

l^^^ye^  engaged  in  interstate  commerce  at  time  of  injury;  Winfield  v. 

^Tew   HE^ork  Cent.  etc.  R.  R.  Co.,  216  N.  Y.  287, 110  N.  E.  615, 10  N.  C.  C.  A. 

*-18,    liolding  Federal  Employers'  Liability  Act  does  not  preclude  recov- 

®^^    "tmder  Workmen's  Compensation  Act  for  accidental  injury,  to  em- 

Ployee  tamping  ties  of  interstate  railroad;  E.  D.  Clough  &  Co.  v.  Boston 

^^:  R-  R.  Co.,  77  N.  H.  227,  Ann.  Cas.  1915B,  1195,  90  Atl.  865,  holding 

*^lia     <3efen«e  that  rates  charged  were  those  filed  in  accordance  with 

liters t^tte  Commerce  Act,  in  action  to  recover  freight  charges  on  inter- 

"^te  shipment  in  excess  of  rate  allowed  by  State  statute;  Blalock  Hard- 

^are  Oo.  V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  398,  86  S.  E.  1027,  holding 

*^evisaa    1905,  §§  2643,  2644,  imposing  penalty  for  refusal  to  refund 

*      '^•'^^arge  is  void  as  to  interstate  shipment,  as  in  conflict  with  Carmack 

g^^^^inent  of  1906;  Forney  v.  Seaboard  Air  Line  Ry.  Co.,  167  N.  C. 

*  .    ^    S.  E.  687,  denying  recovery  for  loss  of  interstate  shipment  where 

g. .     ^^^»x«e  failed  to  file  written  claim  for  loss  within  time  required  by 

^^^^^-tiion  in  bill  of  lading;  Morpfhis  v.  Southern  Eicpress  Co.,  167  N.  C. 
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141,  142,  83  S.  E.  2,  Revisal  1906,  §  2634,  as  amended  in  1911,  requiring 
carrier  to  pay  losses  within  specified  time,  is  sapei-seded  as  to  interstate 
shipments  by  rule  of  Interstate  Commerce  Commission  adopted  in  1914 ; 
Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  289,  135  Pac.  386,  holding 
Federal  Employers'  Liability  Act  of  1908  supersedes  State  law  and 
personal  representative,  not  surviving  widow,  has  right  of  action  for 
death  of  employee  in  interstate  commerce;  St.  Louis  etc.  R.  Co.  v.  Bilby, 
35  Okl.  598,  130  Pac.  1094,  holding  provision  of  State  Constitution,  art. 
XXIII,  §  9,  avoiding  contracts  stipulating  for  notice  other  than  that 
provided  by  law,  is  void  as  to  interstate  shipments,  as  in  conflict  with 
act  of  1906  amending  Interstate  Commerce  Act;  Vamville  Furniture 
Co.  V.  Charleston  etc.  Ry.  Co.,  98  S.  C.  72,  73,  79  S.  E.  703,  holding 
provision  of  Civil  Code,  §  2573,  imposing  penalty  upon  carrier  for 
failure  to  pay  claims  for  overcharges  on  interstate  shipments  within 
specified  time,  is  not  superseded  by  Carmack  Amendment;  Common- 
wealth V.  Boston  etc.  R.  R.  Co.,.  222  Mass.  210,  110  N.  E.  266,  arguendo. 
Distinguished  in  Morgan  v.  Cincinnati  etc.  Ry.  Co.,  4  Tenn.  Civ.  502, 
holding  Tennessee  chancer}'  coui'ts  have  jurisdiction  to  enjoin  illegal 
discriminations  by  common  carriers,  whether  engaged  in  interstate  or 
intrastate  commerce. 

Enactment  by  Congress  of  Hours  of  Service  Act  of  1907,  althongli  stat- 
nte  did  not  take  effect  for  year  after  its  enactment  manifested  purpose  of 
Congress  to  control  subject  of  bours  of  employees  engaged  in  interstate  com> 
merce,  and  State  laws  on  subject  are  Ineffective  from  date  of  enactment  of 
Federal  law. 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission,  236  U.  S.  447, 
59  L.  Ed.  666,  35  Sup.  Ct.  304,  holding  Indiiana  statute  requiring  rail- 
roads to  place  grab-irons  or  handholds  in  sides  or  ends  of  cars  is  3uper- 
seded  by  Federal  Safety  Appliance  Act  as  to  cars  operated  on  inter- 
state lines,  although  engaged  only  in  intrastate  commerce;  Erie  R.  R. 
Co.  v.  New  York,  233  U.  S.  681,  683,  Ann.  Caa.  1915D,  138,  52  L.  R.  A. 
(N.  8.y  266,  58  L.  Ed.  1153,  1154,  34  Sup.  Ct.  756,  holding  labor  law 
of  New  York  of  1907,  relating  to  hours  of  service  of  telegraph  oper- 
ators, is  void  as  conflicting  with  Federal  Hours  of  Service  Act  of  1907, 
as  applied  to  employee  engaged  in  interstate  commerce;  San  Pedro  etc. 
^.  Co.  V.  United  States,  220  Fed.  742,  136  C.  C.  A.  343,  holding  railroad 
liable  under  Hours  of  Service  Act  for  keeping  conductor  and  brakeman 
in  charge  of  train  twenty-seven  consecutive  hours,  where,  notwithstand- 
ing detour  made  necessary  by  landslide,  they  could  have  been  relieved 
several  hours  earlier;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  746, 
holding  Ohio  act  of  1910  requiring  inspection  of  locomotive  boilers  is 
superseded  by  act  of  Congress  of  1911  on  same  subject,  as  applied  to 
interstate  railroad  whose  engines  enter  State  from  Kentucky  to  ter- 
minal in  Ohio;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  363,'  L.  R.  A. 
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1916A,  450,  109  N.  E.  345,  holding  Federal  Employers'  Liability  Act  of 
1908  controls  action  for  injuries  to  employee  engaged  in  interstate  com- 
merce, and  denjring  recovery  under  Workmen's  Compensation  Act; 
Loomis  V.  Lehigh  Valley  R.  Co.,  208  N.  Y.  330,  331,  101  N.  E.  914, 
holding  under  Interstate  Commerce  Act  prohibiting  carrier  from  making 
charges  different  from  those  in  filed  sohednles,  and  providing  for  com- 
plaint to  commission  is  suit  in  Federal  court,  State  court  has  no  juris- 
diction of  action  to  recover  cost  of  lumber  used  to  make  cars  suitable 
for  shipment  of  grain;  Seattle  Electric  Co.  y.  Seattle,  78  Wash.  208, 
138  Pac.  893,  holding  public  service  commission  law  (3  Rem.  &  Bal.  Code, 
§  8626-1  et  seq.)  authorizing  commission  to  regulate  street  railways 
revokes  power  of  city,  after  law  takes  effect,  to  legislate  upon  subject 
of  overcrowding  street-cars,  or  operating  in  accordance  with  schedules. 
Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Hackett,  228  U.  S.  567, 
57  Ii.  Ed.  969,  33  Sup.  Ct.  581,  holding  void  Employers'  Liability  Act 
of  1906  does  not  supersede  Indiana  Acts  1893,  p.  294,  abolishing  fellow- 
servant  rule  in  action  for  injury  by  railroad  employee;  State  v.  Paul, 
87  Wash.  88,  90,  151  Pac.  116,  117,  holding  State-wide  prohibition  law 
adopted  by  initiative  at  election  of  1914  does  not  repeal  or  suspend 
local  option  law  until  January  1, 1916,  when  act  takes  effect. 

State  statute  regulating  hours  of  labor  as  in  conflict  with  Federal 
statute  on  same  subject.    Note,  Ann.  Oas.  1915D,  142,  143. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  B.  A.  (N.  S.)  267,  268. 

Correct  interpretation  as  to  provision  of  Hours  of  Service  Act  Is  made 
plain  hy  report  on  bill  made  to  House  of  Representatives  by  committee  on 
Interstate  and  Foreign  Commerce. 

Approved  in  United  States  v.  Poland,  231  Fed.  817,  145  C.  C.  A.  630, 
construing  act  of  Congress  of  1898  relating  to  entry  of  lands  on  shores 
of  navigable  river;  McLean  v.  United  States,  226  U.  S.  380,  57  L.  Ed. 
263,  33  Sup.  Ct.  122,  construing  act  of  Congress  of  1905  giving  back 
pay  to  reinstated  army  officer  from  time  of  resig^nation  to  time  of  re- 
instatement in  1875. 

Construction  of  Federal  Hours  of  Service  Act.    Note,  Ann.  Oas. 
1915D,  458. 

222  V.  8.  380-396,  66  Ii.  Ed.  240,  32  Sap.  Ot.  152,  BED  'XT  OIL  MFG.  CO. 
▼.  BOABO  OF  AOBICULTUBE  OF  NOBTH  CABOUXA. 

Prima  facie  Inspection  charge  must  be  deemed  reasonable. 
Distinguished  in  D.  £.  Foote  &  Co.  ▼.  Stanley,  232  U.  S.  504,  68  L.  Ed. 
701,  34  Sup.  Ct.  377,  Maryland  oyster  inspection  tax  of  1910,  including 
expenses  of  policing  State  territory,  is  void  as  burden  on  interstate 
commerce. 
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Olutrga  for  inspecting  oil  under  North  Carolina  statate  of  1909  is  not 
80  aeiloasly  in  exceee  of  wbat  is  necessary  for  objects  designed  to  be  effected 
as  to  Justify  imputation  of  bad  faith  and  conclusion  that  act  is  one  for  rev- 
enue,  not  merely  for  inspection. 

Approved  in  Pocomoke  Quano  Co.  v.  Biddle,  158  N.  C.  214,  73  S.  B. 
997,  following  rule;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S. 
550,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  holding  Iowa  statute  of  1907  r^- 
ulating  sale  of  foodstuff  for  stock  is  not  void  as  imposing  unreasonable 
inspection  fees;  Savage  v.  Jones,  225  U.  S.  529,  56  L.  Ed.  1193,  32 
Sup.  Ct.  715,  upholding  Indiana  statute  of  1907  requiring  disclosure  of 
ingredients,  but  not  formula  of  concentrated  commercial  food  for  stock 
and  imposing  stamp  tax  to  cover  cost  of  inspection;  Castle  v.  Mason, 
91  Ohio  St.  307,  110  N.  E.  466,  holding  Ohio  Act  for  inspection  of  oils 
void  as  burden  on  interstate  commerce;  Buffalo  etc.  Film  Corp.  v.  Brei- 
tinger,  250  Pa.  St.  244,  96  Atl.  438,  upholding  act  of  1911  providing 
for  appointment  of  State  board  of  censors  to  regulate  operation  and 
exhibition  of  motion-picture  films. 

Distinguished  in  D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S.  504,  606, 
58  L.  Ed.  701,  702,  34  Sup.  Ct.  377,  Maryland  oyster  inspection  tax  of 
1910,  including  expenses  of  policing  State  territory,  is  void  as  burden 
on  interstate  conmierce. 

Inspection  fee  levied  under  police  power  as  occupation  tax.    Note, 
Ann.  Gas.  19130,  594. 

If  receipts  from  State  inspection  law  are  found  to  average  largely  more 
than  enougb  to  pay  expenses,  presumption  is  that  legislature  will  reduce 
tbem  to  conform  to  its  antbority  to  impose  fees  solely  to  recompense  State 
for  expense  of  inspection. 

Approved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  146, 
upholding  Ohio  act  of  1913  providing  for  board  of  censors  of  motion- 
picture  films. 

Distinguished  in  Castle  v.  Mason,  91  Ohio  St.  305,  110  N.  E.  465, 
holding  Ohio  act  for  inspection  of  oils  void  as  burden  on  interstate 
commerce. 

SuAdent  primary  standard  was  established  by  reQuirement  of  North 
Carolina  statate  that  illuminating  oils  famished  in  State  shoold  be  safe, 
pare  and  afford  satisfactory  light;  and  claim  that  legislative  power  was  im- 
properly delegated  by  leaving  to  State  board  determination  of  what  oils 
measure  up  to  these  standards  in  untenable. 

Approved  in  Mntual  Film  Corp.  v.  Industrial  Commission,  236  U.  S. 
246,  Ann.  Oas.  19160,  296,  59  L.  Ed.  560,  35  Sup.  Ct.  387  (affirming  216 
Fed.  148),  upholding  Ohio  statute  of  1913  creating  board  of  censors  of 
motion-picture  films;  Standard  H<Mne  Co.  v.  Davis,  217  Fed.  917,  up- 
holding Arkansas  act  of  1913  regulating  investment  companies;  Cur- 
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tice  Bros  Co.  v.  Barnard,  209  Fed.  593,  595,  126  C.  C.  A.  411,  upholding 
Indiana  Statute  of  1907,  c.  104,  relating  to  adulteration  of  food  products 
and  miles  adopted  thereunder  by  State  board  of  health,  prohibitin*?  use 
of  benzelite  of  soda  as  food  preservative;  Connecticut  Co.  v.  Norwalk, 
99  Conn.  532,  94  Atl.  994,  upholding  act  of  1913  authorizing  Public 
Utilities  Commission  to  determine  number  of  street  railway  tracks  to 
be  laid  across  bridge  constructed  under  such  act. 

While  there  ia  much  diversity  of  opinion  as  to  danger  of  explosion  from 
kerosene  oil  and  of  the  power  to  ascertain  its  illuminating  capacity,  ques- 
tion is  not  so  far  beyond  domain  of  debate  that  legislature  may  not  require 
reasonable  inq;»ectlon  before  permitting  its  sale  in  State. 

Approved  in  Curtice  Bros.  Co.  v.  Barnard,  209  Fed.  595,  126  C.  C.  A. 
411,  upholding  Indiana  Statute  of  1907,  c.  104,  relating  to  adulteration 
of  food  products,  and  rules  adopted  thereunder  by  State  Board  of 
Health,  prohibiting  use  of  benzoate  of  soda  as  food  preservative. 

lokw  cannot  be  declared  invalid  because  in  opinion  of  court  it  does  not 
accord  with  sound  policy. 

Approved  in  Davis  v.  Florida  Power  Co.,  64  Fla.  269,  Ann.  Gas. 
1914B,  966,  60  South.  766,  5  N.  C.  C.  A.  942,  upholding  statute 
giving  right  of  action  for  death  of  minor  child  against  corporations 
and  associations,  but  not  against  individuals;  State  v.  Rice,  158  N.  C. 
639,  39  L.  B.  A.  (N.  S.)  266,  74  S.  E.  583,  upholding  ordinance  prohibit- 
ing keeping  of  pigs  within  city  limits,  or  within  one-fourth  mile  thereof; 
Castle  V.  Mason,  91  Ohio  State,  302,  110  N.  E.  464,  holding  State  has 
power  to  enact  statute  for  inspection  of  oils,  but  Ohio  statute  of  1908 
is  void  as  burden  on  interstate  commerce. 

222  U.  8.  395-400,  56  L.  Ed.  246,  32  Sap.  Ot.  162,  ASAK  v.  ZUBBINAOH. 

Not  cited. 

222  U.   a  401-403,  66  L.  Bd.  248,  32  Sup.  Ot.  168,  TITLE  OUA&ANTY  ft 
SOBBT7  GO;.  T.  iniITBD>  «fATEB^  IM&OF  CHUiBBJ^EXECTBIC  CO. 

^Provision  of  Revised  Statutes,  section  1007,  making  allowance  of  writ 
of  error  and  lodgment  of  same  In  clerk's  office  within  sixty  days  essential 
prereqnisito  of  granting  supersedeas  is  not  affected  by  Judiciary  Act  of  1891, 
seetioa  6. 

Approved  in  Gould  v.  United  States,  205  Fed.  887,  126  C.  C.  A.  1, 
denying  motion  to  set  aside  superseding  order  made  upon  second  writ 
of  error  on  ground  that  supersedeas  cannot  issue  on  second  writ  of 
error  or  more  than  sixty  days  after  judgment,  where  superseding  order 
on  first  writ  of  error  still  in  force  is  valid  and  motion  presents  only  moot 
question;  Roberts  v.  Kendrick,  211  Fed.  971,  128  C.  C.  A.  468,  and 
Roberts  v.  Kendrick,  211  Fed.  1024,  128  C.  C.  A.  659,  both  vacating 
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supersedeas  order  issued  on  writ  of  error  sued  out  more  than  sixty  days 
after  entry  of  judgment. 

222  XT.  a  404-415,  56  L.  Ed.  240,  32  Snp.  Ot.  134,  VOOT  ▼.  O&AiT  AND 
VOGT. 

Bole  of  Shelley's  Case  Is  rule  of  property  in  District  of  Oolumliia,  but 
tn  every  case  question  is  whether  rule  is  applicable,  and  where  testator  osoa 
word  "heirs,"  as  mere  descriptio  personarum  rule  does  not  apply. 

Approved  in  Prall  v.  Frail,  39  App.  D.  C.  104,  holding  under  grant 
to  children  with  remainders  to  their  children  as  tenants  in  conmion  in  fee 
simple,  grandchildren  take  directly  from  grantor  and  not  by  devolution 
from  their  parents. 

Sole  of  Shelley's  Case  does  not  apply  unless  both  estates  are  legal  or 
both  equitable,  and  where  particular  estate  is  equitable  and  estate  in  re- 
mainder is  legal,  two  estates  do  not  merge. 

Approved  in  Steele  v.  Highland  Park  Mfg.  Co.,  212  Fed.  982,  holding 
conveyance  by  will  of  tract  of  land  to  son  for  use  of  grandson  during 
his  life,  then  to  convey  to  appointee  by  will  of  grandson,  or  in  default 
of  will,  to  his  heirs  in  fee,  was  executory  trust,  and  after  death  of  son 
intestate  deed  of  grandson  to  tract  held  under  trust  conveyed  only  his 
life  estate,  as  rule  in  Shelley's  case,  although  in  force  in  State  of  South 
Carolina,  was  inapplicable ;  Shugrue  v.  Long,  82  N".  J.  L.  724,  39  L.  R.  A. 
(N.  S.)  257,  82  Ail.  908,  holding  equitable  life  estate  and  legal  remainder 
in  fee  do  not  merge. 

222  XT.  S.  41&-424,  56  L.  Ed.  253,  32  Sup.  Ot.  137,  WTTiT.TAMS  ▼.  WALSH. 

Legislation  which  makes  acts  criminal  which  are  done  after  they  are 
forbidden,  and  assigns  no  penalties  to  acts  done  in  pursuance  of  obligationa 
legally  incurred,  is  not  arbitrary  classification. 

Approved  in  People  v.  Griswold,  213  N.  Y.  98,  L.  R.  A.  1915D,  588, 
106  N.  E.  931,  upholding  Public  Health  Law  (Consol.  Laws,  c.  45),  §  194, 
permitting  practice  of  dentistry  only  by  those  licensed  within  State 
prior  to  adoption  of  act  and  those  subsequently  licensed  thereunder. 

Law  cannot  be  declared  invalid  at  instance  of  one  not  affected  by  it. 
Approved  in  Hendrick  v.  Maryland,  236  U.  S.  621,  59  L.  Ed.  390,  35 
Sup.  Ct.  140,  resident  of  District  of  Columbia  failing  to  show  that  he 
has  complied  with  prerequisites  under  Maryland  Motor  Vehicle  Laws  of 
1910,  c.  207,  §  140a,  to  limited  use  of  highways  without  cost  by  residents 
of  other  States,  cannot  complain  that  residents  of  District  of  Columbia 
are  not  included  among  those  to  whom  privileges  are  granted ;  Standard 
Home  Co.  v.  Davis,  217  Fed.  914,  upholding  Arkansas  act  of  1913,  reg- 
ulating investment  companies;  Stinson  v.  State,  63  Fla.  45,  58  South. 
723,  upholding  Acts  of  1909,  c.  5973,  §  §  1,  2,  as  to  fishing  with  seines 
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or  nets  in  specified  counties,  after  adjudication  that  section  4,  is  void, 
where  validity  of  sections  1  and  2,  as  to  person  arrested  for  violating 
them  is  not  affected  by  validity  or  invalidity  of  section  4;  State  v. 
Reaser,  93  Kan.  629,  146  Pac.  839,  upholding  Laws  of  1911,  c.  222,  re- 
qniring  operators  of  coal  mines  to  provide  washhouses  of  specified 
dimensions  and  equipment;  Sexton  v.  Newark  District  Telegraph  Co., 
84  N.  J.  L.  96,  86  Atl.  466,  3  N.  C.  C.  A.  579,  upholding  Employers'  Lia- 
bility Act  of  1911,  abolishing  defenses  of  fellow-servant  assumed  risk, 
and  contributory  negligence. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  AmL  Gas.  19150,  58. 

Police  regulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  E.  A.  (N.  S.)  878,  880. 

222  U.  a  424-444,  56  L.  Ed.  267,  82  8ap.  Ot.  140,  80UTHEBK  BT.  00.  ▼. 


Wheire  State  and  Oongress  have  concurrent  power,  tliat  of  State  is  super- 
■edad  ^^en  power  of  Oongress  is  exercised. 

Approved  in  Southern  Ry,  Co.  v.  Reid,  222  U.  S.  447,  56  L.  Ed.  264, 
32  Sup.  Ct.  140,  following  rule;  Charleston  etc.  Ry.  Co.  v.  Vamville 
Furniture  Co.,  237  U.  S.  604,  Ann.  Oas.  1916P,  888,  59  L.  Ed.  1140,  36 
Sup.  Ct.  715,  100  S.  C.  229,  holding  provision  of  South  Carolina  Civil 
Code,  §  2573,  imposing  penalty  on  carrier  for  failure  to  settle  claim  for 
overcharges  within  specified  time,  so  rendered,  void  as  to  interstate 
shipment  by  Carmaek  Amendment;  Missouri  etc.  Ry.  Co.  v.  Harris,  234 
U.  S.  418,  L.  R.  A.  1915E,  942,  58  L.  Ed.  1382,  34  Sup.  Ct.  790,  uphold- 
ing Texas  statute  of  1909,  allowing  reasonable  attorney's  fees  in  suits 
on  contested  claims  less  than  specified  amounts,  as  applied  to  claim  on 
interstate  shipment;  Port  Richmond  etc.  Perry  Co.  v.  Board  of  Chosen 
Freeholders,  234  U.  S.  330,  58  L.  Ed.  1886,  34  Sup.  Ct.  821,  holding  State 
may  establish  round-trip  rates  over  interstate  ferry  from  shores  in  State 
to  shores  of  another  State,  in  absence  of  congi'essional  action;  Barrett 
V.  New  York,  232  U.  S.  33,  58  L.  Ed.  491,  34  Sup.  Ct.  203,  New  York 
ordinance  licensing  expressmen  is  void  as  conflicting  with  Act  of  Con- 
gress of  1906,  c.  3591;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Oas. 
1916A,  18.  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1541,  33  Sup.  Ct.  729, 
holding  State  may,  in  absence  of  congressional  legislation,  regulate 
intrastate  rates  of  interstate  carrier,  although  relations  between  inter- 
state and  intrastate  rates  are  thereby  disturbed;  McDermott  v.  Wis- 
consin, 228  U.  s:  132,  Ann.  Oas.  1915A,  39,  57  L.  Ed.  766,  33  Sup.  Ct. 
431,  Wisconsin  law  of  1907,  i*elnting  to  labeling  of  syrups  is  void  as  con- 
flicting^ with  Food  and  Drugs  Act  of  1906;  Adams  Express  Co.  v.  Cron- 
insrer,  226  U.  S.  506,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  820,  33  Sup.  Ct. 
148,  holding  Carmaek  Amendment  of  1906,  to  Act  to  Regulate  Commensa 
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of  1887,  supersedes  State  reg^olations  upon  same  subject;  Chicago  etc. 
Ry.  Co.  V.  Hard  wick  Fanners'  Elevator  Co.,  226  U.  8.  435,  46  L.  R.  A. 
(N.  S.)  203,  57  L,  Ed.  287,  33  Sup.  Ct.  174,  holding  Minnesota  reciprocal 
demui'rage  law  of  1907,  void  as  to  interstate  shipments  under  Hepburn 
Act  of  1906;  Sava^re  v.  Jones,  226  U.  S.  529,  533,  534,  66  L.  Ed,  1193, 
1195,  32  Sup.  Ct.  715,  upholding  Indiana  statute  of  1907,  requiring  dis- 
closure of  ingredients  of  concentrated  commercial  food  for  stock ;  Proc- 
ter &  Gamble  Co.  v.  United  States,  225  U.  S.  297,  56  L,  Ed.  1097,  32 
Sup.  Ct.  761,  holding  commerce  court  has  no  jurisdiction  over  claim  to 
recover  on  money  demand  based  on  illegality  of  demurrage  chaiges  upon 
tank  cars  exacted  by  railroad,  where  commission  has  refused  to  allow 
claim;  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S.  65,  38  L.  R.  A. 
(N.  S.)  44,  56  L.  Ed.  348,  32  Sup.  Ct.  169,  1  N.  C.  C.  A.  888,  upholding 
Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910;  Gardner 
V.  Western  Union  TeL  Co.,  231  Fed.  411,  145  C.  C.  A.  399,  holding 
amendment  of  1910,  to  Interstate  Commerce  Act  supersedes  provision  of 
Oklahoma  Constitution,  art.  XXIII,  §  9,  avoiding  contract  stipulating 
for  notice  other  than  provided  by  law  as  condition  to  establish  claim, 
as  applied  to  interstate  telegram;  Com  Products  Refining  Co.  v.  Weigle, 
221  Fed.  993,  holding  Wisconsin  statute  of  1913,  prohibiting  sales  of 
syrup  not  labeled  to  show  percentage  of  glucose,  void  as  conflicting 
with  Federal  Food  and  Drugs  Act  of  1906 ;  United  States  v.  McCuiiagh, 
221  Fed.  295,  holding  void  act  of  Congress  of  1913,  for  protection  of 
migratory  birds;  J.  H.  Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co.,  212 
Fed.  326,  holding  Carmack  Amendment  applies  only  to  interstate,  not  to 
foreign,  commerce,  and  carrier  not  having  filed  through  rate  to  foreign 
county,  as  it  could  not  do  without  violating  commerce  act,  is  not  liable 
on  guaranty  that  shipment  would  be  transported  by  connecting  steam- 
ship at  specified  rate ;  Smith  v.  Atchison  etc.  Ry.  Co.,  210  Fed.  990,  hold- 
ing action  for  negligence  in  handling  interstate  shipment  in  cause 
arising  under  Interstate  Commerce  Act,  and  is  removable  to  Federal 
District  Court  under  Judicial  Code,  §  28 ;  McGoon  v.  Northern  Pac.  Ry. 
Co.,  204  Fed.  999,  holding  action  to  recover  damages  to  interstate  ship- 
ment is  one  arising  under  Carmack  Amendment  to  Interstate  Commerce 
Act,  and  is  removable  under  Judicial  Code,  §  24,  without  regard  to 
amount  involved;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  737,  739, 
749,  750,  751,  Ohio  Act  of  1910,  requiring  inspection  of  locomotives  is 
superseded  by  act  of  Congress  on  same  subject  as  applied  to  locomotives 
entering  state  from  Kentucky  to  terminal  in  Ohio;  Delaware  etc.  R.  Co. 
V.  Troxell,  200  Fed.  45, 118  C.  C.  A.  272,  holding  action  for  death  of  em- 
ployee occurring  after  i>assage  of  Federal  Employers'  Liability  Act  is 
governed  by  such  act,  wh^e  facts  pleaded  bring  it  within  terms  of  act, 
although  recovery  is  sought  under  State  statute  which  is  superseded 
and  judgment  on  merits  in  such  action  is  bar  to  second  action  under 
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j'e^e^l     Employers'  Liability  Act;  The  Ingrid,  195  Fed.  602,  holding 
Q^Vixvi'^^l     Code,  §233,  authorizing  Interstate  Commerce  Commission  to 
\ss^®  ^^gxdations  for  transportation  of  explosives  by  land,  governs  such 
tT^^^^tions  in  interstate  or  foreign  commerce,  and  New  Jersey  law  is 
^jiO-PV^Voable  to  explosion  of  dynamite  on  carrier 's  pier  injuring  vessel ; 
SU^^  ^.  Western  etc.  R.  Co.,  138  Ga.  841,  76  S.  E.  580,  lease  of  railroad 
\fS  ^^te  owning  it,  which  requires  through  freight  rates  not  to  be 
greater  per  ton  mile  thai  local  rate  fixed  by  Railroad  Commission,  is 
void  ag  in  conflict  with  Interstate  Commerce  Aet  as  amended  In  1906; 
Atlantic  Coast  Line  R.  Co.  v.  Thomasville  Live  Stock  Co.,  13  Ga.  App. 
106,  78  S.  E.  1021,  holding  Carmack  Amendment  does  not  supersede  pro- 
vision of  Civil  Code,  §  2752,  authorizing  suit  against  terminal  carrier, 
as  applied  to  interstate  shipment;  Cleveland  etc.  R.  Co.  v.  Blind,  182 
Ind.  412,  105  N.  E.  489,  upholding  limitation  of  liability  in  filed  sched- 
ules for  intrastate  shipment,  where  shipper  made  no  request  to  ship  with 
unlimited   liability  at  higher  rate,  and  there  is  no  proof  that  such 
demand  would  have  been  unavailing;  Wabash  R.  Co.  v.  Priddy,  179  Ind. 

490,  491, 101  N.  E.  727,  holding  act  of  1905,  relating  to  eontraets  limiting 
liability  of  carrier,  is  superseded  as  to  interstate  shipments  by  act  of 
1906,  amending  Interstate  Commerce  Act;  Southern  Ry.  Co.  v.  Railroad 
Commission,  179  Ind.  31,  100  N.  E.  340,  upholding  statute  of  1907,  re- 
quiring railroad  locomotives  or  cars  to  be  equipped  with  grab-irons  or 
handholds  in  sides  or  ends  thereof;  Kirby  v.  Union  Pae.  R.  Co.,  94  Kan. 

491,  146  Pac.  1185,  holding  fact  that  destination  of  interstate  shipment 
is  changed  in  transit  does  not  alter  its  interstate  character,  and  State 
law  is  inapplicable;  Louisville  etc.  R.  Co.  v.  Miller,  156  Ky.  681,  50 
L.  B.  A.  (N.  S.)  819,  162  S.  W.  74,  upholding  limitation  of  liability  for 
passenger's  ba^age  in  interstate  transportation  under  Rule  17,  of  filed 
tariff  scfhedules;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  304, 177  S.  W. 
843,  upholding  contract  limiting  liability  of  carrier  for  injury  to  inter- 
state shipment  to  declared  value  in  consideration  of  reduced  rate ;  Sims 
V.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  26,  163  S.  W.  277,  holding  limi- 
tation of  liability  for  loss  of  or  damage  to  interstate  shipment  valid 
under  Carmack  Amendment ;  Rich  v.  St.  Louis  etc.  R.  Co.,  166  Mb.  App. 
389,  148  S.  W.  1014,  holding  right  of  action  for  death  of  employee  en- 
gaged in  interstate  commerce  cannot  be  maintained  by  widow  under 
Rev.  Stats.  Mo.,  §§  5425,  5427,  but  must  be  by  personal  representative 
under  Federal  Employers'  Liability  Act  of  1908;  Melzner  v.  Northern 
Pac.  Ry.  Co.,  46  Mont.  286,  127  Pac.  1003,  holding  under  Federal  Em- 
ployers' Liability  Act,  personal  representative  is  proper  party  plaintiff 
in  action  for  death  of  railroad  employee  engaged  in  interstate  commerce 
at  time  of  injury;  E.  D.  Clough  &  Co.  v.  Boston  etc.  R.  R.  Co.,  77  N.  H. 
227,  Ann.  Oas»  1915B,  1195,  90  Atl.  865,  holding  in  action  to  recover 
freight  charges  on  interstate  shipment  in  excess  of  that  allowed  by  State 
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statu te,  defense  that  rates  charged  were  those  filed  in  accordance  with 
Interstate  Commerce  Act,  is  valid;  Loomis  v.  Lehigh  Valley  R.  Co.,  208 
N.  Y.  330,  101  N.  E.  914,  holding  State  court  has  no  jurisdiction  of 
action  to  recover  cost  of  lumber  used  to  make  cars  suitable  for  inter- 
state shipment  of  grain,  under  Interstate  Commerce  Act  prohibiting 
carrier  from  making  charges  different  from  those  of  filed  schedules  and 
providing  for  complaint  to  commerce  commission  or  suit  in  Federal 
court;  Blalock  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  397| 
86  S.  E.  1027,  holding  Revisal  1905,  §§  2643,  2644,  imposing  penalty  on 
carrier  for  refusal  to  refund  overcharge,  is  void  as  to  interstate  ship- 
ment, as  in  conflict  witik  Carmaok  Amendment  of  1906 ;  Forney  v.  Sea- 
board Air  Line  Ry.  Co.,  167  N.  C.  642,  83  S.  E.  687,  denying  recovery 
for  loss  of  interstate  shipment,  where  consignee  failed  to  file  written 
claim  for  loss  within  time  required  by  bill  of  lading;  Morphis  v.  South - 
em  Express  Co.,  167  N.  C.  141,  142,  83  S.  E.  2,  Revisal  1905,  §  2634,  as 
amended  in  1911,  requiring  carrier  to  pay  losses  within  specified  time, 
is  superseded  as  to  interstate  shipments  by  rule  of  Interstate  Commerce 
Commission  adopted  in  1914;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  OkL 
289,  136  Pac.  386,  holding  Federal  Employei-s'  Liability  Act  supersedes 
State  law,  and  personal  representative,  not  widow,  has  right  of  action 
for  death  of  employee  in  interstate  commerce;  St.  Louis  etc.  R.  Co.  v. 
Bilby,  35  Okl.  598,  130  Pac.  1094,  holding  provision  of  State  Constitu- 
tion, art.  XXIII,  §  9,  avoiding  contracts  stipulating  for  notice  other 
than  that  provided  by  law  is  void  as  to  interstate  shipments  under 
amendment  of  1906  to  Interstate  Commerce  Act;  Chicago  etc.  Ry.  Co. 
V.  Beatty,  34  Okl.  330,  331,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  737,  738, 
Oklahoma  territorial  act  of  1905,  imposing  penalty  upon  carrier  for  fail- 
ure to  furnish  cars  within  specified  time  is  not  in  conflict  with  act  of 
Congress  requiring  carriers  to  furnish  cars  upon  reasonable  request; 
Puritan  Coal  Min.  Co.  v.  Pennsylvania,  237  Pa.  448,  449,  Ann.  Gas. 
1914B,  37,  85  Atl.  435,  State  court  has  jurisdiction  of  action  by  shipper 
against  railroad  for  departure  from  its  system  of  distribution  of  coal 
cars,  whether  intended  for  intrastate  or  interstate  commerce,  in  absence 
of  order  of  Intei'state  Commerce  Commission  affecting  such  system  of 
distribution ;  Du  Pre  v.  Columbia  etc.  R.  Co.,  98  S.  C.  472,  79  S.  E.  311, 
holding  Cannack  Amendment  does  not  supersede  act  of  1910  (Civil  Code 
1912,  §  2572),  imposing  penalty  upon  terminal  carrier  for  failure  to  pay 
damages  or  to  inform  consignee  as  to  which  carrier  caused  damage; 
Varnville  Furniture  Co.  v.  Cliarleston  etc.  Ry.  Co.,  98  S.  C.  69,  72,  79 
S.  E.  702,  703,  holding  provision  of  Civil  Code,  §  2573,  imposing  penalty 
upon  carrier  for  failure  to  pay  claims  for  overchai-ges  on  interstate 
shipments  within  specified  time,  is  not  superseded  by  Carmack  Amend- 
ment; Sargent  v.  Rutland  R.  Co.,  86  Vt.  342,  85  Atl.  660,  laws  of  1906 
and  1910  relating  to  demurrage  charges^  not  limited  to  intrastate  com- 
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merce,  are  void;  dissenting  opinion  in  J.  M.  Pace  Mule  Co.  v.  Seaboard 
Air  Line  Ry.  Co.,  160  N.  C.  238,  239,  76  S.  E.  522,  majority  holding  pro- 
vision of  Interstate  Commerce  Act,  §  20,  as  amended  in  1906,  does  not 
deprive  shipper  of  right  of  action  for  full  value  of  freight  injured  in 
interstate  commerce,  notwithstanding  valuation  clause  in  bill  of  lading. 

Explained  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160 
N.  C.  227,  76  S.  E.  517,  holding  provision  of  Interstate  Commerce  Act, 
§20,  as  amended  in  1906,  docs  not  deprive  shipper  of  right  of  action 
for  damages  for  full  value  of  interstate  shipment  of  freight,  notv^ith- 
standing  valuation  clause  in  bill  of  lading. 

Distingpiished  in  Sonnian  Shaft  Coal  Co.  v.  Pennsylvania  R.  Co.,  241 
Pa.  488,  88  Atl.  747,  holding  State  court  has  jurisdiction  of  action 
against  interstate  carrier  for  failure  to  furnish  sufficient  coal  cars; 
EUiott  V.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  135,  75  S.  E.  889,  holding 
in  action  for  injuries  to  interstate  shipment,  Carmack  Amendment  does 
not  supersede  provision  of  Virginia  Code  1904,  §  1294 1,  prohibiting 
carrier  from  making  contracts  exempting  itself  from  liability  for  negli- 
gence; Moigan  V.  Cincinnati  etc.  Ry.  Co.,  4  Tenn.  Civ.  502,  holding  Ten- 
nessee chancery  courts  have  jurisdiction  to  enjoin  illegal  discrimination 
by  common  carriers,  whether  engaged  in  interstate  or  intrastate 
eonuneroe. 

Mere  creation  of  Interstate  Commerce  Oommlsdon  and  grant  to  it  of 
Urge  meafmre  of  control  over  Interstate  commerce  does  not  in  absence  of 
action  by  it,  diange  rale  tliat  Oongress  by  nonaction  leaves  power  in  States 
over  meielv  in/cidental  matten. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417,  L,  R.  A. 
1915E,  942,  68  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  reasonable  attorney's  fees  in  suits  on  contested  claims 
less  than  specified  amount,  as  applied  to  claim  on  interstate  shipment; 
Savage  v.  Jones,  225  U.  S.  534,  66  L.  Ed.  1195.  32  Sup.  Ct.  715,  uphold- 
ing Indiana  statute  of  1907  requiring  disclosure  of  ingredients  of 
concentrated  commercial  food  for  stock;  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  363,  L.  B.  A.  1916A,  450,  109  N.  E.  345,  holding  Federal 
Employers'  Liability  Act  governs  action  for  injuries  to  employee 
engaged  in  interstate  commerce,  and  denying  recovery  under  Work- 
man's Compensation  Act;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
334,  335,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  739,  Oklahoma  temtorial  act 
of  1905  imposing  penalty  upon  carrier  for  failure  to  furnish  cars  within 
specified  time  is  not  in  conflict  with  act  of  Congress  requiring  carriers 
to  furnish  cars  upon  reasonable  request ;  Vamville  Furniture  Co.  v, 
Charleston  etc.  Ry.  Co.,  98  S.  C.  69,  73,  79  S.  E.  702,  703,  holding  pro- 
vision of  Civil  Code,  §  2573,  imposing  penalty  upon  carrier  for  failure 
to  pay  claims  for  overcharges  on  interstate  shipments  within  specified 
time,  is  not  superseded  by  Carmack  Ajnendment. 
XX— 26 
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Explained  in  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160 
N.  C.  230,  231,  76  S.  E.  518,  519,  holding  provision  of  Interstate  Com- 
merce Act,  §  20,  as  amended  in  1906,  does  not  deprive  shipper  of  right 
of  action  for  full  value  of  freight  injured  in  iiiterstate  commerce,  not- 
withstanding valuation  clause  in  bill  of  lading. 

OongreBs  by  specific  provisions  in  Act  to  Begnlate  Conunecce  as  amended 
has  taken  control  of  field  of  rate  making  for  interstate  shipments,  including 
prohibitions  relating  to  discriminations  in  services,  and  North  Carolina 
statute  requiring  carriers  to  receive  and  forward  shipments  'Sdienever  ten- 
dered" is  in  conflict  with  provisions  of  Act  of  1906,  section  1,  paragraph  2, 
requiring  carrier  to  furnish  transportation  "upon  reasonable  request  there- 
for." 

Approved  in  Southern  Ry.  Co.  v.  Burlington  Lumber  Co.,  225  U.  S. 
100,  56  L,  Ed.  1003,  32  Sup.  Ct.  657,  and  Southern  Ry.  Co.  v.  Reid,  222 
U.  S.  445,  66  L.  Ed.  268,  32  Sup.  Ct.  140,  both  following  rule;  Louis- 
ville etc.  R.  Co.  V.  Hughes,  201  Fed.  749,  Ohio  act  of  1910  requiring^ 
inspection  of  locomotives  is  superseded  by  act  of  Congress  on  same  sub- 
ject, as  applied  to  locomotives  entering  from  another  State  to  terminal 
in  State;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  96,  102  N.  E.  38, 
upholding  Interstate  Commerce  Act,  §§6,  15,  20;  Chicago  etc.  Ry. 
Co.  V.  Beatty,  34  Okl.  330,  331,  42  L.  B.  A.  (N.  S.)  984,  126  Pac.  737, 
738,  upholding  act  of  Oklahoma  territory  of  1905,  imposing  penalty 
upon  carrier  for  failure  to  furnish  cars  within  specified  time;  dissent- 
ing opinion  in  Jeans  v.  Seaboard  Air  Line.R.  Co.,  164  N.  C.  238,  80 
S.  E.  247,  majority  allowing  recovery  for  loss  of  interstate  shipment 
and  penalty  imposed  by  lievisal  1905,  §  2633,  for  failure  to  deliver  goods 
upon  demand  after  arrival  at  station  in  State. 

Distinguished  in  Aldrich  v.  Southern  Ry.  Co.,  96  S.  C.  435,  79  S.  E. 

319,  allowing  recovery  in  action  for  damages  for  refusal  of  carrier  to 

receive  interstate  shipment  at  filed  rates. 

• 
State  may  enact  statutes  incidentally  burdening  interstate  commerce  in 

absence  of  Federal  legislation  upon  subject 

Approved  in  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  737,  Ohio  act 
of  1910  requiring  inspection  of  locomotives  is  superseded  by  act  of  Con- 
gress on  same  subject  as  applied  to  locomotives  entering  State  from 
another  State  to  terminal  in  State;  Thurston  v.  Southern  Ry.  Co.,  165 
N.  C.  600,  81  S.  E.  786,  upholding  Revisal  1905,  §  2644,  imposing  pen- 
alty for  failure  to  refund  overcharge  within  time  specified  by  section 
2643;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  67, 
68,  79  S.  E.  701,  702,  holding  provision  of  Civil  Code,  §  2573,  imposing 
penalty  upon  carrier  for  failure  to  pay  claim  within  specified  time  is 
not  burden  on  interstate  commerce,  and  is  not  superseded  by  Carmaek 
Amendment  of  1906. 
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Elffeet  of  Interstate  Commerce  Act  on  right-  of  shipper  to  damages 
for  nnlawfiil  discrimination  with  respect  to  car  supply.  Note, 
AmL  Gas.  1914B,  52. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Thurston,  241  U.  S.  642, 
60  L.  Ed.  1217,  36  Sup.  Ct.  446,  and  Tallulah  Falls  Ry.  Co.  v.  Mason 
County  Supply  Co.,  241  U.  S.  640,  60  L.  Ed.  1216,  36  Sup.  Ct.  446,  both 
reversing:  judgment  on  authority  of  principal  case. 

222  TX.  S.  444-448,  66  L.  Ed.  263,  32  Sup.  Ot  145,  SOUTHEBN  BY.  CO.  ▼. 
BEID  &  BEAM. 

"Wliere  State  and  Congress  have  concurrent  power,  that  of  State  is  super- 
seded when  power  of  Congress  is  exercised. 

Approved  in  Barrett  v.  New  York,  232  U.  S.  33,  58  L.  Ed.  491,  34  Sup. 
Ct.  203,  ordinance  of  New  York  relating  to  licensing  of  expressmen  is 
void  as  conflicting  with  Act  of  Congress  of  1906,  c.  3591 ;  Louisville  etc. 
R.  Co.  V.  Hughes,  201  Fed.  750,  holding  Ohio  act  of  1910  for  inspection 
of  locomotive  boilers  is  superseded  by  Federal  act  of  1911,  relating 
to  same  subject,  as  applied  to  locomotives  coming  from  another  State  to 
terminal  in  Ohio;  Forney  v.  Seaboard  Air  Line  Ry.  Co.,  167  N.  C.  642, 
83  S.  E.  687,  denying  recovery  for  loss  of  interstate  shipment,  where 
consignee  failed  to  file  written  claim  for  loss  within  time  specified  by 
bill  of  lading;  Morphis  v.  Southern  Express  Co.,  167  N.  C.  141,  142,  83 
S.  E.  2,  Revisal  1905,  §  2634,  as  amended  in- 1911,  requiring  carrier  to 
pay  losses  within  specified  time  is  superseded  as  to  interstate  ship- 
ments by  rule  of  Interstate  Commerce  Commission  adopted  in  1914. 

Distinguished  in  Morgan  v.  Cincinnati  etc.  Ry.  Co.,  4  Tenn.  Civ.  502, 
holding  Tennessee  chancery  courts  have  jurisdiction  to  enjoin  illegal 
discrimination  by  common  carriers,  whether  engaged  in  interstate  or 
intrastate  commerce. 

Congress  by  specific  provisions  in  Act  to  Begnlate  Commerce  has  taken 
control  of  field  of  rate  making  for  interstate  shipments,  including  discrimi- 
nations in  services;  and  statute  of  North  Carolina  requiring  carriers  to  re- 
ceive and  forward  shipment  'Whenever  tendered**  over  route  selected  hy 
shipper,  is  directly  contradictory  to  provision  of  Act  to  Begnlate  Commerce^ 
section  1,  paragnq^  2,  as  amended  in  1906,  requiring  carrier  to  furnish  trans- 
portation '^pon  reasonable  request  therefor." 

Approved  in  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  443,  56  L.  Ed.  262, 
32  Sup.  Ct.  140,  and  Southern  Ry.  Co.  v.  Burlington  Lumber  Co.,  225 
U.  S.  100,  56  L.  Ed.  1003,  32  Sup.  Ct.  657,  both  following  rule;  dis- 
senting opinion  in  Jeans  v.  Seaboard  Air  Line  R.  Co.,  164  N.  C.  238, 
80  S.  E.  247,  majority  allowing  recovery  for  loss  of  interstate  ship- 
ment and  penalty  imposed  by  Revisal  1905,  §  2633,  for  failure  to  deliver 
goods  upon  demand  after  arrival  at  station  in  State, 
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222  U.   S.   448-462,  56  I..  Ed.   266,   32  Sup.   Ot.   125,   WEAT  V.   GRAND 
CANTON  BY.  CO. 

Supreme  Court  of  United  States  will  follow  constmctioii  given  local 
statute  by  territorial  Supreme  Court,  wbere  construction  Is  Inherently  rea- 
sonable and  Is  one  that  protects  private  rights,  where  there  Is  no  such  mani- 
fest error  as  to  warrant  reversal. 

Approved  in  Mills  v.  Territory  of  New  Mexico,  235  U.  S.  687,  59 
L.  Ed.  425,  35  Sup.  Ct.  203,  affirming  decree  of  Supreme  Court  of  New 
Mexico  in  suit  an  bond  of  bank  which  was  depositary  of  territorial 
moneys;  Straus  v.  Foxworth,  231  U.  S.  170,  58  L.  Ed.  172,  34  Sup.  Ct. 
42,  following  territorial  court's  interpretation  of  words  '^in  accordance 
with  this  act"  in  New  Mexico  Laws  of  1899,  c.  22,  §  25,  relating  to 
title  to  property  sold  at  tax  sale,  as  meaning  "under  this  act";  Gray 
V.  Taylor,  227  U.  S.  57,  67  L.  Ed.  416,  33  Sup.  Ct.  199,  affirming  decision 
of  New  Mexico  Supreme  Court  sustaining  territorial  statute  over  objec- 
tion that  it  was  not  approved  by  Governor  and  was  not  signed  by  presi> 
dent  of  council  or  speaker  of  house,  where  act  appears  in  official  copy 
of  Laws  of  1909. 

222  U.  S.  452-459,  56  I..  Ed.  267,  32  Sup.  Ct.  127,  QANDIA  ▼.  FBTTmOIIA. 

In  absence  of  express  malice  or  excess,  publication  of  actual  facts  Is  not 
libelous;  and  in  case  of  mere  excess  without  express  malice,  only  liability  is 
for.  damages  attributable  to  excess. 

Approved  in  Press  Pub.  Co.  v.  Gillette,  229  Fed.  Ill,  143  C.  C.  A. 
384,  affirming  judgment  for  plaintiff  in  libel  action,  where  comment  on 
plaintiff's  criticism,  in  memorial  to  President,  of  policy  of  administra- 
tion in  dealing  with  Mexico,  went  beyond  fair  and  reasonable  comment; 
Ashford  v.  Evening  Star  Newspaper  Co.,  41  App.  D.  C.  404,  holding 
publication  that  no  record  of  cancellation  by  building  inspector  of  items 
in  contract  for  public  improvement  was  kept  **on  file  in  the  case"  is 
technically  correct  for  purpose  of  bringing  publication  within  rule  of 
qualified  privilege. 

822  U.  S.  460-472,  56  I..  Ed.  2b9,  32  Sup.  Ot.  128,  UNITED  STATES  ▼. 
MCMULLEN. 

Sureties  on  bond  of  public  contractor  were  not  discharged  by  reason  of 
extensions  granted  pursuant  to  contract. 

Approved  in  Plumley  v.  United  States,  226  U.  S.  548,  67  L.  Ed.  646, 
33  Sup.  Ct.  139,  denying  recovery  by  public  contractor  of  compensation 
for  extra  work  for  failure  to  comply  with  provisions  of  contract  re- 
quiring changes  to  be  agreed  on  in  writing  by  contractor  and  architect 
and  approved  by  Secretary  of  Interior. 

Distinguished  in  Bankers'  Surety  Co.  v.  Watts,  118  Ark.  495,  177 
6.  W.  21,  holding  clause  in  building  contract  for  penalty  of  specified 
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sum  per  day  is  not  agreement  to  extend  time,  and  failure  to  give  no- 
tice to  surety,  within  speciRed  time,  of  default  of  contractor,  discharges 
surety. 

Annulment  of  contract  by  United  States  for  default  of  contractor  does 
not  mean  that  United  States  rescinds  or  avoids  it^  but  simply  that  it  will 
proceed  no  farther  finder  contract  and  would  charge  contractor  with  differ- 
ence in  cost  caused  by  his  default. 

Approved  in  Humboldt  County  v.  Ward  Bros.,  163  Iowa,  524,  145 
N.  W.  54,  holding  in  action  against  contractor  and  his  surety,  under 
Aets  33d  Gen.  Assem.,  e.  118,  §  9,  amending  Code  Supp.  1907,  §  1989a, 
p.  10,  county  forfeiting  contract  for  construction  of  drainage  ditches  for 
delay  in  performing  contract  and  reletting  contract  may  recover  differ- 
ence between  contract  price  and  cost  of  completion. 

Distinc^iished  in  Graham  v.  United  States,  231  U.  S.  477,  58  L.  Ed. 
323,  34  Sup.  Ct.  148,  compliance  with  formal  requirements  as  to  mode 
of  annulling  contract  for  public  work  is  not  prerequisite  to  action  on 
contractor's  bond,  where  contractor  has  refused  to  go  on  with  work. 

Sureties  were  not  discharged  by  liberty  given  to  second  contractor  to 
dump  in  deep  water  which  diminished  cost  of  work  as  relet. 

Approved  in  Graham  v.  United  States,  231  U.  S.  478,  58  L.  Ed.  323, 
34  Sup.  Ct.  148,  waiving  original  time  limit  and  calling  upon  contractor 
for  extra  work,  for  which  he  is  paid,  does  not  discharge  surety  upon 
bond;  United  States  Fidelity  etc.  Co.  v.  United  States,  194  Fed.  617,. 
116  C.  C.  A.  187,  holding  surety  on  public  building  contractor's  bond 
is  discharged  from  liability  by  government's  taking  possession  on  con- 
tractor's default  and  niakins:  substantially  different  contract  with  third 
person. 

Distinguished  in  United  States  v.  Axman/i234  U.  S.  44,  45,  58  L.  Ed. 
1202,  34  Sup.  Ct.  736,  holding  change  in  place  of  dumping  soil  when 
reletting  dredging  contract  prevents  United  States  from  recovery 
under  provision  of  original  contract  by  which  it  might  annul  for  con- 
tractor's default,  where  provision  as  to  place  of  dumping  was  essen- 
tial part  of  original  contract. 

Miscellaneous.  Cited  in  Graham  v.  United  States,  231  U.  S.  481,  58 
L.  Ed.  325,  34  Sup.  Ct.  148,  as  to  measure  of  damages. 

222  U.  S.  473-480,  66  I..  Ed.  274,  32  Sup.  Ct.  132,  CUBA  R.  B.  CO.  ▼. 
CBOBBY. 

Courts  In  dealing  with  mdimentary  contracts  or  torts  committed  abroad 
may  aasnme  liability  to  exist  if  nothing  to  contrary  appears.  Such  matters 
are  likely  to  impose  obligations  in  all  civilized  countries,  but  courts  cannot 
assume  liabilities  are  fixed  and  measured  in  same  manner  in  foreign  coun- 
tries as  in  this  cowitry. 
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Approved  in  Western  Union  Tel.  Co.  v.  Brown,  234  U.  S.  547,  58 
L,  Ed.  1459,  34  Sup.  Ct.  955,  5  N.  C.  C.  A.  1025,  holding  South  Caro- 
lina statute  giving  right  of  action  for  mental  anguish  for  nondelivery 
of  telegram  is  void  as  applied  to  nondelivery  of  telegram  addressed  to 
person  in  Distnct  of  Columbia;  St.  Bernard  v.  Shane,  201  Fed.  458, 
holding  under  Ohio  General  Code,  §§  10,769,  10,770,  as  amended  in  1910, 
and  Laws  of  Illinois  of  1853,  as  amended  in  1903,  Michigan  administra- 
tor of  person  wrongfully  killed  in  Illinois  could  not  maintain  action 
in  Federal  courts  of  Ohio  for  such  wrongful  death;  Oceanic  Steam  Nav. 
Co.  V.  Mellor,  233  U.  S.  732,  L.  R.  A.  IQISB,  637,  58  L.  Ed.  1180,  34 
Sup.  Ct.  754,  owner  of  foreign  vessel  may  maintain  proceeding  in 
United  States  court  under  Rev.  Stats.,  §§4282-4289,  to  limit  liability 
against  vessel  in  United  States,  and  court  will  apply  United  States,  not 
British  law. 

Iiiabilltiea  of  parties  to  eacb  other,  with  rare  exceptionB,  are  fixed  lyy 
law  of  territorial  Jurisdiction  within  which  wrong  la  done  and  parties  are, 
and  duty  of  court  Is  not  to  administer  Its  notion  of  justice,  hut  to  enforce 
obligation  created  by  different  law,  and  law  of  the  forum  is  material  only 
in  setting  limit  of  policy  beyond  which  court  wlU  not  enforce  such  obliga- 
tions. 

Approved  in  The  Kaiser  Wilhelm  IT,  230  Fed.  719,  dismissing  libel 
against  German  vessel  to  recover  for  repairs  and  supplies  furnished  in 
England,  where  neither  laws  of  England  nor  Germany  give  maritime 
lien;  Grosman  v.  Union  Trust  Co.,  228  Fed.  613,  143  C.  C.  A.  132,  re- 
fusing to  enforce  contract  valid  in  place  in  which  it  was  made,  but 
against  public  policy  of  jurisdiction  in  which  it  is  sought  to  be  en- 
forced; The  Cuzco,  225  Fed.  178,  holding  stevedore  injured  while  dis- 
charging vessel  in  port  of  British  Columbia,  whose  laws  do  not  give 
maritime  lien  for  such  injury,  cannot  maintain  suit  in  rem  against 
vessel  in  admiralty  court  of  United  States;  Keane  Wonder  Min.  Co.  v. 
Cunningham,  222  Fed.  824,  138  C.  C.  A.  247,  holding  in  action  brought 
in  Nevada  for  personal  injuries  received  in  California,  provisions  of 
California  statute  abolishing  defenses  of  assumption  of  risk  and  con- 
tributory negligence  may  be  applied ;  Johnson  v.  Nelson,  128  Minn.  161, 
150  N.  W.  621,  holding  right  to  compensation  for  injuries  dei)ends  upon 
Wisconsin  law,  where  employee  entering  into  contract  in  Minnesota  is 
sent  to  Wisconsin,  elects  to  accept  Wisconsin  Compensation  Act,  and  is 
injured  in  Wisconsin;  Reilly  v.  Steinhart,  217  N.  Y.  551,  112  N.  E.  468, 
holding  existence  of  contract  must  be  determined  by  Cuban  law,  where 
plaintiff  by  agreement  in  writing  made  in  Cuba  gave  defendant  option  to 
buy  concession  for  construction  of  railroad  in  Cuba ;  Homthal  v.  Western 
Union  Tel.  Co.,  166  N.  C.  605,  606,  82  S.  E.  852,  853,  applying  Virginia 
law  and  denying  recovery  for  mental  anguish  resulting  from  non- 
delivery of  telegram,  where  negligence  causing  delay  occurred  ia  Vir- 
ginia. 
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Tbere  is  no  genazal  presiimirtloii  that  Uw  of  Oaba  Inheriting  law  of 
Spain  iB  same  as  common  law. 

Approved  in  The  Miguel  Di  Larrinaga,  217  Fed.  679,  holding  contract 
for  transportation  of  machinery  to  Cuba,  made  in  England  and  valid 
under  its  laws  is  presumed  to  be  valid  in  Cuba,  and  fact  that  it  contains 
negligence  exemption  void  in  United  States  does  not  render  vessel  liable 
for  damages  when  sued  in  United  States  court  for  breach  of  contract. 

As  between  two  common-law  countries,  common  law  of  one  may  be  pre- 
nuned  to  1)e  what  it  is  decided  to  be  in  the  other,  but  statute  of  one  State 
coQld  not  be  presumed  to  correspond  to  statute  of  another  State. 

Approved  in  Baker  v.  St.  Louis  etc.  R.  Co.,  187  Mo.  App.  162,  172 
8.  W.  1187,  holding  petition  for  wrongful  killing  of  plaintiff's  husband 
in  another  State,  law  of  which  authorized  recovery  by  wife,  is  not  de- 
murrable for  failure  to  allege  common  law  was  in  force,  as  Missouri  law 
determines  rights  of  parties;  William  v.  William  B.  Scaife  &  Sons  Co., 
227  Fed.  928,  holding  in  action  based  originally  on  New  Hpimpshii*e  law, 
for  death  occurring  in  Vermont,  Federal  court  will  take  judicial  notice 
that  laws  of  Vermont  control,  and  amendment  alleging  cause  of  action  is 
under  Vermont  laws  merely  eliminates  surplusage;  Compagnie  Generale 
Transatlantique  v.  Rivers,  211  Fed.  298, 127  C.  C.  A.  580,  allowing  recovery 
for  assault  on  passenger  on  French  vessel  on  high  seas  by  watchman 
whose  entry  into  stateroom  was  made  easy  by  negligence  of  carrier; 
Thompson  Towing  &  Wrecking  Assn.  v.  McGregor,  207  F^d.  215,  124 
C.  C.  A.  479,  holding  under  admiralty  rule  54,  requiring  claimants  upon 
issuance  of  monition  in  proceedings  for  limitation  of  liability  to  ap- 
pear and  make  proof  of  claims,  burden  is  on  claimant  for  damages  for 
death  to  prove  time  and  place  of  death. 

Excessiveness  of  verdicts  for  personal  injuries.  Note,  L.  R.  A. 
1915F,  289. 

222  U.  8.  481-482,  66  L.  Bd.  277,  32  Sop.  Ot.  183,  POBTO  BICO  SUQAB  CO. 
▼.  LOBENZO. 

Not  cited. 

222  U.  8.  483-495,  56  L.  Ed.  278,  82  Sup.  Ct.  122.  PETEBS  ▼.  OILOHBIST. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removal  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  398,  402. 

222  U.  8.  496-505,  66  L.  Ed.  286,  32  Sup.  Ot.  119,  HUSE  ▼.  UNITED  STATEa 
Not  cited. 
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222  U.  8.  506-612,  66  L.  Ed.  288,  32  Sup.  Ot.  114,  B0BIN80N  v.  BALTI- 
MOBE  &  O.  B.  B.  GO. 

Power  of  Interstate  Commerce  Commission  over  rate  that  is  onjnstly 
discriminatory  is  same  as  over  rate  that  Is  unreasonable,  and  coort  has  no 
Jurisdiction  to  award  reparation  in  absence  of  finding  by  commission  that 
rate  is  discriminatory. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  48,  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  denying  jurisdiction  of  State  court  to  determine 
claim  against  carrier  for  failure  to  furnish  bulkheads  or  inside  doors  to 
cars  used  in  interstate  shipment,  without  previous  application  to  Inter- 
state Commerce  Commission;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.,  238  U.  S.  469,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  whether 
rule  or  method  of  car  distribution  for  mines  furnishing  coal  f.  o.  b. 
at  mines  for  interstate  shipment  is  discriminatory,  is  question  for  In- 
tei'state  Commerce  Commission,  and,  after  award  of  reparation  by  com- 
mission, action  for  damages  cannot  be  maintained  in  State  court ;  Penn- 
sylvania R.  R.  Co.  V.  Puritan  Coal  Min.  Co.,  237  U.  S.  130,  69  L.  Ed. 
872,  35  Sup.  Ct.  484,  upholding  jurisdiction  of  State  court  in  action  for 
damages  for  discrimination  in  enforcing  role  for  allotment  of  cars, 
without  previous  application  to  conimission,  where  discrimination  is  not 
result  of  promulgating  discriminatory  rule;  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  Ry.  Co.,  236  U.  S.  664,  665,  59  L.  Ed.  776,  776,  35  Sup. 
Ct.  444,  finding  by  commission  in  general  investigation  that  advance 
in  interstate  lumber  rate  is  unreasonable  inures  to  benefit  of  shipper 
paying  unjust  rate,  and  shipper  may  maintain  action  in  court  to  recover 
charges,  .but  action  for  overcharges  is  barred  by  limitation  of  act  of 
1906;  Texas  etc.  Ry.  Co.  v.  American  Tie  etc.  Co.,  234  U.  S.  146,  58 
L.  Ed.  1258,  34  Sup.  Ct.  885,  whether  cross-ties  are  lumber  within  filed 
tariff  schedules  is  primarily  for  Interstate  Commerce  Commission  to 
determine ;  Baer  Bros.  Mercantile  Co.  v.  Denver  etc.  R.  R.  Co.,  233  U.  S. 
486,  58  L.  Ed.  1060,  34  Sup.  Ct.  641,  holding  reparation  order  is  not  void 
because  it  does  not  establish  new  rate;  Simpson  V.  Shepard,  230  U.  S. 
420,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1550.  33 
Sup.  Ct.  729,  holding  act  to  regulate  conunerce  did  not  set  up  standard 
of  interstate  rates  for  interstate  carrier,  nor  authorize  commerce  com- 
mission to  prescribe  intrastate  rates  for  interstate  carrier,  and  if  act 
should  be  so  construed,  court  is  without  jurisdiction  in  absence  of  find- 
ing by  commission  that  rates  are  unreasonable  or  discriminatory; 
Morrisdale  Coal  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  313,  57  L.  Ed. 
1498,  33  Sup.  Ct.  938,  holding  action  for  damages  for  discrimination 
resulting  from  adoption  by  canier  of  rule  for  distribution  of  cars  is 
not  maintainable  where  complaint  is  that  basis  of  allotment  is  unrea- 
sonable, not  that  application  of  rule  is  discriminatory;  Mitchell  Coal 
etc.  Co.  v.  Pennsylvana  R.  R.  Co.,  230  U.  S.  250,  265,  258, 57  L.  Ed.  1474, 
1476,  33  Sup.  Ct.  916^  denying  jurisdiction  of  court  in  action  to  recover 
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P^t  or  present  lateral  allowances  alleged  to  be  preferential,  in  absence 
ot  finding  by  commission  that  allowances  are  unreasonable  and  operate 
^  preference;  Procter  &  Gamble  Co.  v.  United  States,  225  U.  S.  297, 
*  I*.  Ed.  1097,  32  Sup.  Ct.  761,  holding  Commerce  Court  has  no  juris- 
diction over  claim  to  recover  on  money  demanded  based  on  illegality 
^^  demurrage  charges  upon  tank  cars  exacted  by  railroad,  where  com- 
i»iission  has  refused  to  allow  claim ;  Southern  Ry.  Co.  v.  Reid,  222  U.  S. 
^,  66  L.  EcL  262,  32  Sup.  Ct.  140,  statute,  of  North  Carolina  imposing 
penalty  upon  carriers  for  failure  to  receive  and  transport  promptly  inter- 
state shipment  of  freight  is  void  as  in  conflict  with  Hepburn  Act  of  1906 ; 
Hocking  VaUey  Ry.  Co.  v.  United  States,  210  Fed.  745,  127  C.  C.  A. 
285,  holding  extension  of  credit  to  one  shipper  and  requiring  others  to 
^ttJe  promptly  is  unlawful  discrimination  under  Elkins  Act  of  1^03, 
and  determination  of  Interstate  Commerce  Commission  that  practice 
^  discriminatory  is  not  prerequisite  to  criminal  prosecution  for  viola- 
tion of  act;  Atchison  etc.  Ry.  Co.  v.  Kinkade,  203  Fed.  166,  holding 
Federal  court  has  jurisdiction,  under  Judicial  Code,  §  24,  par.  8,  of 
*^ction  by  railroad  against  shipper  to  recover  difference  between  contract 
^^^  paid  and  published  rate;  Franklin  v.  Philadelphia  etc.  Ry.  Co., 
^03  Fed.  136,  138,  139,  court  is  not  given  primary  jurisdiction  of  action 
y  consignee  to  recover  overcharges  on  interstate  shipment  by  fact 
'^^t  commission  on  complaint  of  other  shippers,  to  which  proceeding 
oiisignee  is  not  party,  has  made  finding  that  rate  is  excessive  and  made 
*^ard  of  damages ;  National  Pole  Co.  v.  Chicago  etc.  Ry.  bo.,  200  Fed. 
I     '  -^89,  finding  by  commission  of  unreasonableness  of  rate  in  proceeding 
^.   another  shipper  does  not  inure  to  benefit  of  shipper  so  as  to  relieve 
^     ^f oni  submitting  claim  to  commission  prior  to  suit  in  Federal  court ; 
^   p-  r'hillips  Co.  V.  Grand  Trunk  Western  Ry.  Co.,  195  Fed.  16,  115 
*  ^*  A^  94,  holding  action  to  recover  overcharges  brought  nearly  three 
^Ct^TS  after  award  of  reparation  by  commission  is  barred  by  liniita- 
t^ons;  Russe  v.  Interstate  Commerce  Commission,  193  Fed.  681,  holding 
commission  upon  awarding  reparation  for  unreasonable  rate  must  allow 
overcharges  not  barred  by  limitations  of  Interstate  Commerce  Act  of 
1906,  and  denial  of  reparation  for  overcharges  preceding  time  of  filing 
of  complaint  on  ground  of  laches  is  error;  United  States  v.  Pacific  etc. 
Nav.  Co.,  4  Alaska,  548,  549,  and  United  States  v.  Pacific  etc.  Nav.  Co., 
4  Alaska,  538,  both  holding  court  has  no  jurisdiction  under  indictment 
charging  carrier  with  unjust  and  unreasonable  rates  in   violation   of 
act  to  regulate  commerce  without  prior  determination  by  commission; 
St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  Ind.  310,  104 
N.  E.  515,  denying  jurisdiction  of  State  court  in  action  to  recover  over- 
charges in  interstate  shipment  involving  construction  of  published  rate 
and  its  reasonableness ;  S.  A.  Foster  Lumber  Co.  v.  Union  Pac.  R.  Co.,  97 
Neb.  671,  151  N.  W.  169,  denying  jurisdiction  of  State  court  in  action 
by  shipper  to  recover  excess  freight  charges  on  interstate  shipment 
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wliore  rates  are  filed  rates  and  no  application  for  relief  has  been  made 
to  Intei-state  Commerce  Commission;  E.  D.  Clongh  &  Co.  v.  Boston  etc. 
R.  R.  Co.,  77  N.  H.  227,  Ann.  Oas.  1915B,  1195,  90  Atl.  865,  denying  re- 
covery of  overcharges  on  interstate  shipment,  where  rates  charged  were 
filed  rates;  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  19,  143  Pac. 
166,  denying  recovery,  in  action  by  carrier  of  additional  freight  charges 
for  interstate  shipment  of  sheep  in  single-deck  cars,  where  shipper 
ordered  double-deck  cars  and  carrier  having  furnished  single-deck 
cars  agreed  to  adjust  rates  on  basis  of  charge  for  double-deck  cars; 
Frank  A.  Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co.,  153  Wis.  155, 
140  N,  W.  1101,  denying  recovery  of  excess  charges  in  common-law 
action  without  application  to  State  commission,  where  statute  of 
1909  provides  for  hearing  by  commission  on  question  of  unreason- 
able or  discriminatoiy  rates;  dissenting  opinion  in  St.  Louis  etc.  Ry. 
Co.  V.  Spring  River  Stone  Co.,  169  Mo.  App.  124,  128,  154  S.  W. 
470,  472,  majority  holding  consignee  ordering  fifty  thousand  pound 
capacity  cars  and  furnished  eighty  thousand  pound  capacity  cars  by 
carrier  must  pay  rate  on  latter;  dissenting  opinion  in  J.  M.  Pace  Mule 
Co.  V.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  243,  244,  76  S.  E.  524,  ma- 
jority holding  provision  of  Interstate  Commerce  Act,  §  20,  as  amended 
in  1906,  does  not  deprive  shipper  of  right  of  action  for  damages  for 
full  value  of  freight  injured,  notwithstanding  valuation  clause  in  bill 
of  lading  of  interstate  shipment;  Kansas  City  Southern  Ry.  Co.  v.  C.  H. 
Albei-s  Commission  Co.,  223  U.  S.  598,  56  L.  Ed.  568,  32  Sup.  Ct.  316, 
and  Davis  v.  Mobile  &  0.  R.  Co.,  194  Fed.  375,  114  C.  C.  A.  8,  both  ar- 
guendo. 

Explained  in  National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  211  Fed.  69, 
70,  127  C.  C.  A.  561,  holding  shipper  may  maintain  action  in  Federal' 
court  to  recover  difference  between  local  rates  paid  and  through  rate, 
without  previous  application  to  commission,  where  commission  on  com- 
plaint of  other  shippers  has  declared  condition  void  upon  which  alone 
shipper  could  obtain  through  rate  less  than  sum  of  locals. 

Distinguished  in  California  Adjustment  Co.  v.  Southern  Pac.  Co.,  226 
Fed.  350,  sustaining  jurisdiction  of  Federal  court  in  action  to  recover 
excess  freight  charged  in  violation  of  provision  of  California  Constitu- 
tion, art.  Xn,  §  21,  relating  to  long  and  short  haul,  without  applica- 
tion by  shipper  to  railroad  commission  for  reparation  order;  Soutliern 
Pacific  Co.  V,  Superior  Court,  27  Cal.  App.  252,  150  Pac.  403,  sustain- 
ing jurisdiction  of  State  court  in  action  by  shipper  to  recover  freight 
charge  excessive  under  railroad's  schedules  without  previous  application 
to  commission,  since  railroad  commission  could  not  legalize  overcharge; 
Western  etc.  R.  Co.  v.  White  Provision  Co.,  142  Ga.  249,  82  S.  E.  645, 
holding  action  for  damages  for  collecting  rate  for  different  car  in  inter- 
state shipment  than  one  ordered  by  shipper  is  within  jurisdiction  of 
State  court  without  application  to  Interstate  Commerce  Commission; 
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Homer  v.  Orcgou  Short  Line  R.  Co.,  42  Utah,  34,  128  Pac.  528,  holding 
coudition  in  railroad  ticket  limiting  liability  for  baggage  unless  written 
contract  for  greater  value  was  made,  and  rule  to  same  effect  filed  with 
Interstate  Commerce  Commission,  did  not  limit  carrier's  liability  for 
its  own  negligence  in  loss  of  ba^age;  dissenting  opinion  in  Mitcliell 
Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  268,  269,  270,  285,  57 
L.  Ed.  1481,  1487,  33  Sup.  Ct.  916,  majority  denying  jurisdiction  of 
court  in  action  to  recover  past  or  present  lateral  allowances  alleged  to 
bo  preferential,  in  absence  of  finding  by  commission  that  allowances  are 
unreasonable  and  operate  as  preference. 

ProvistoDB  of  sectloiis  9  and  22,  of  Act  to  B<Bgulate  Commerce,  must  be 
read  in  connection  with  other  parts  of  act  and  be  Interpreted  with  due  re- 
gard to  its  manifest  purpose;  neither  provision  recognizes  nor  implies 
tbat  action  for  reparation  for  discriminatory  rate  may  be  maintained  in  any 
court.  Federal  or  State,  In  absence  of  appropriate  finding  and  order  by  com- 
mission. 

Approved  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
U.  S.  297,  298,  303,  57  L.  Ed.  1492,  1494,  33  Sup.  Ct.  916,  denying  juris- 
diction of  court  in  action  to  recover  past  or  present  lateral  allowances 
allied  to  be  preferential,  in  absence  of  finding  by  commission  that 
allowances  are  unreasonable  and  operate  as  preference;  Franklin  v. 
Philadelphia  etc.  Ry.  Co.,  203  Fed.  139,  court  is  not  given  primary  juris- 
diction of  action  by  consignee  to  recover  overcharges  on  interstate  ship- 
ment by  fact  that  commission  on  complaint  of  other  shippers,  to  which 
proceeding  consignee  is  not  party,  has  made  finding  that  rate  is  exces- 
sive and  made  award  of  damages ;  National  Pole  Co.  v.  Chicago  etc.  Ry. 
Co.,  200  Fed.  189,  finding  by  commission  of  unreasonableness  of  rate  in 
proceeding  by  another  shipper  does  not  inure  to  benefit  of  shipper  so  as 
to  relieve  him  from  submitting  claim  to  commission  prior  to  suit  in  Fed- 
eral court;  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  195  Fed. 
18, 115  C.  C.  A.  94,  holding  action  to  recover  overcharges  brought  nearly 
three  years  after  award  of  reparation  by  commission  is  barred  by 
limitations;  J.  M.  Pace  Mule  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C. 
227,  76  8.  E.  517,  holding  provision  of  Interstate  Commerce  Act,  §  20, 
does  not  deprive  shipper  of  right  of  action  for  full  value  of  interstate 
shipment,  notwithstanding  valuation  clause  in  bill  of  lading. 

Explained  in  National  Pole  Co,  v.  Chicago  etc.  Ry.  Co.,  211  Fed.  69, 
70, 127  C.  C.  A.  561,  commission,  on  complaint  of  other  shippers,  having 
declared  void  condition  made  by  carrier  that  through  rates  less  than 
sum  of  locals,  could  only  be  obtained  by  shipping  bill  specifying  ulti- 
mate destination,  shipper,  without  applyin^:  to  commission,  could  main- 
tain action  in  Federal  court,  as  authorized  by  Interstate  Commerce  Act, 

§9. 
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Whether  statute  takes  away  shipper's  common-law  right  of  action 
for  discrimination  by  carrier.    Note,  45  L.  B.  A.  (N.  S.)  615. 

Provision  In  section  14  of  Act  to  Begulate  Commerce  declaring  decision* 
and  reports  of  commission  competent  evidence  in  Federal  and  State  conrta 
does  not  require  that  they  be  Judicially  noticed;  nor  does  it  relieve  litigants 
from  offering  them  in  evidence,  bnt  Its  purpose  is  to  save  litigants  ezpenae 
of  obtaining  certified  copies,  and  It  does  not  otherwise  change  rales  of  evi- 
dence. 

Approved  in  A.  J.  Pliillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  195 
Fed.  17,  115  C.  C.  A.  94,  holding  action  to  recover  overcharges  brought 
nearly  three  years  after  award  of  reparation  by  commission  is  barred  by 
limitations. 

Miscellaneous.  Cited  in  Delaware  etc.  R.  Co.  v.  Lyne,  193  Fed.  986^ 
113  C.  C.  A  604,  generally. 

222  U.  a  613-622,  66  L.  Ed.  291,  32  Sup.  Ot.  117,  UNITED  STATES  T. 


Express  extension  of  particular  sections  In  chapter  3  dealing  with  spe- 
cial taxes  to  like  taxes  imposed  by  Oleomargarine  Act,  section  3,  may  oper- 
ate as  implied  exclusion  of  other  sections  in  chapter  8,  but  does  not  restrict 
or  afiTect  operation  of  general  sections  In  chapters  1  and  2,  and  as  section 
3177  is  part  of  chapter  2,  It  is  applicable  to  collection  or  enforcement  of  9P»- 
dfic  tax  Imposed  on  oleomargarine  by  act  of  1886. 

Approved  in  Kerdieval  v.  Allen,  220  Fed.  266,  136  C.  C.  A.  1,  holding 
provisions  of  Rev.  Stats.,  §  3462,  relating  to  issuance  of  search-warrants 
to  internal  revenue  officers,  and  section  3177,  relating  to  duties  of  in- 
ternal revenue  officers,  apply  to  collection  of  special  taxes  under  Oleo- 
margarine Act  of  1886,  c.  840;  Weaver  v.  Ewers,  195  Fed.  249,  115 
C.  C.  A.  219,  holding  Rev.  Stats.,  §  3226,  requiring  appeal  to  commis- 
sioner of  internal  revenue  as  prerequisite  to  suit  to  recover  internal 
revenue  tax,  is  applicable  to  enforcement  of  specific  tax  imposed  on  oleo- 
margarine by  Act  of  1886,  c.  840  (24  Stat.  209). 

In  view  of  fact  that  national  legislation  is  embodied  in  codes  or  sys- 
tematic collections  of  general  rules,  subseauent  legislation  upon  particular 
subject  carries  with  it  implication  that  general  rules  are  not  superseded, 
save  as  contrary  appears,  and  Inference  Is  that  new  laws  are  auxiliary  to  old 
laws,  and  manifest  and  total  repugnancy  is  necessary  to  lead  to  conclusion 
that  old  laws  are  abrogated. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Holliday,  45  Okl.  558,  145  Pac. 
794,  holding  Federal  Employers'  Liability  Act  of  1906,  is  repugnant  to 
Oklahoma  Constitution  and  is  inapplicable,  and  act  of  1908,  not  relied 
upon  until  case  is  brought  to  Supreme  Court  on  appeal  does  not  raise 
Federal  question;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  362,  144  Pac 
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1038,  liolding  only  new  right  given  by  Carmack  Amendment  of  1906,  is 
right  of  action  against  initial  carrier  where  primary  liability  is  that  of 
connecting  carrier;  Louisville  etc.  R.  Co.  v.  State,  128  Tenn.  174,  159 
S.  W.  601,  holding  Acts  1899,  c.  356,  requiring  railroads  to  grade  and 
keep  in  repair  public  road  crossings,  do  not  impliedly  rapeal  Acts  1889, 
e.  119,  relating  to  repair  of  crossings. 

Miscellaneous.  Cited  in  Mondou  v.  New  York  etc.  R.  R.  Co.,  223  U.  S. 
56,  88  L.  R.  A.  (N.  8.)  44,  56  L.  ISd.  349,  32  Sup.  Ct.  169,  1  N.  C.  C.  A. 
889,  holding  rights  under  Federal  Employers'  liability  Act  of  1908,  may 
be  enforced  in  State  courts. 

222  U.  8.  522-624,  66  L.  Ed.  294,  32  Sap.  Ot.  103,  80LIAH  y.  HE8KIK. 

Fourteenth  Amendment  does  not  invalidate  act  creating  drainage  boavd 
aathorized  to  establish  drainage  district  and  to  make  special  assessments 
thereiror,  provided  notice  and  opportunity  to  be  Heard  are  given  to  land  owner 
before  assessment  becomes  Hen  on  bis  property. 

Approved  in  McKone  v.  City  of  Fargo,  24  N.  D.  68,  138  N.  W.  973, 
upholding  Sess.  Laws  of  1905,  o.  62,  §  155,  as  to  statute  of  limitations 
concerning  future  assessments  for  street  paving;  Hackney  v.  Elliott,  23 
N.  D.  398,  137  N.  W.  442,  upholding  drainage  statutes. 

Drainage  districts.    Note,  Ann.  Oas.  19150,  9,  29* 

222  U.  8.  525-637,  56  L.  Ed.  299,  32  Sup.  Ct.  106,  KEENET  y.  NEW  TOBK. 

Privilege  of  acquiring  property  by  trust  instrument,  taking  effect  on 
deatb  of  grantor  ii  as  mndi  dependent  on  the  law  as  that  of  acquiring  prop- 
erty by  inberitaace,  and  is  sabject  to  taxation  by  State. 

Approved  in  People  v.  Carpenter,  264  111.  408,  106  N.  E.  305,  holding 
Inheritance  Tax  Law,  §  1,  imposing  tax  on  transfers  of  property,  does 
not  apply  to^^ransfer  of  vested  remainder,  subject  to  life  estate,  limited 
to  commenQ6^on  transferrer's  death;  Walker  v.  Treasurer,  221  Mass. 
602,  109  N.  £.  648,  holding  exercise  of  power  of  testamentary  disposi- 
tion by  legatee  under  husband 's  will  covering  property  in  another  State, 
title  to  which  is  in  resident  of  such  State,  is  not  subject  to  succession 
tax  under  Stats.  1909,  c.  527,  §  8 ;  Bumham  v.  Stevens,  212  Mass.  167, 
98  N.  E.  605,  holding  under  Stats.  1909,  c.  527,  §  8,  conveyance  of  prop- 
erty in  trust  to  son  to  pay  over  to  his  children  and  grandchildren  in 
such  proportions  as  son  might  direct  by  will,  and  in  absence  of  will  to 
transfer  to  children  and  grandchildren  equally,  was  not  complete,  nor 
succession  determined  until  son's  death,  and  estate  was  subject  to  suc- 
cession tax  upon  his  death. 

State  may  impose  graduated  tax  upon  transfers  intended  to  take  effect 
at  death  of  grantor  wttboat  taadng  transfers  int«nded  to  take  effect  upon 
deatb  of  some  other  person. 
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Approved  in  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  331,  57  L.  Ed- 
1214,  33  Sup.  Ct.  333,  upholding  Michigan  statute  of  1909,  assessing 
telephone  companies  on  ad  valorem  basis  and  exempting  companies 
whose  receipts  for  fiscal  year  do  not  exceed  five  hundred  dollars;  Jack- 
son V.  Neff,  64  Fla.  331,  60  South.  352,  upholding  Statute  of  1911, 
c.  6212,  imposing  license  tax  upon  owners  or  operators  of  motor 
vehicles;  Davis  v.  Florida  Power  Co.,  64  Fla.  270,  AniL  Oas.  1914B,  966, 
60  South.  767,  5  N.  C.  C.  A.  943,  upholding  statute  giving  right  of  action 
for  death  of  minor  child  against  corporations  and  associations,  but  not 
against  individuals. 

Constitutionality  of  succession  taxes.  Notes,  Ann.  Oaa.  1913D,  757, 
758;  50  L.  R.  A.  (N.  S.)  993,  994. 

Validity  of  provision  in  succession  tax  statute  levying  tax  on  con- 
veyance in  contemplation  of  or  to  take  effect  at  death.  Note, 
Ann.  Gas.  1914D,  1183. 

Real  estate  and  tangible  property  In  Texas  wwe  not  wltbin  taxing  juris- 
diction of  New  York  and  there  was  no  effort  to  tax  transfer  of  that  property. 

Approved  in  People  v.  Union  Trust  Co.,  255  111.  174,  Ann.  Oss.  1913D, 
514,  L.  R.  A.  1916D,  460,  99  N.  E.  380,  holding  State  may  levy  inheri- 
tance tax  upon  legatees'  property  transferred  by  foreign  administrator 
to  resident  administrator,  although  foreign  court  bad  declared  estate 
closed. 

State  may  impose  transfer  tax  on  personsi  property  passing  by  tniat 
deed  of  resident  intended  to  take  effect  upon  death  of  grantor,  where  prop- 
erty had  its  situs  in  State  at  time  of  deed. 

Approved  in  Bliss  v.  Bliss,  221  Mass.  207,  L.  K.  A.  1916A,  889,  109 
N.  £.  150,  holding  Massachusetts  bonds  registered  under  Rev.  Law,  c.  6, 
§  74,  owned  by  nonresident  and  kept  at  his  domicile,  are  taxable  by 
State. 

Personal  property  in  foreign  jurisdiction  at  time  of  death  of  owner 
as  subject  to  succession  tax  in  State  of  owner's  residence.  Note, 
Ann.  Oas.  1913D,  521. 

Physical  presence  or  absence  of  personal  property,  or  evidence 
thereof,  as  affecting  liability  to  succession  tax.  Note,  46  L.  K.  A. 
(N.  S.)  1178,  1180. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Obs.  19150,  59. 

Validity  of  statute  subjecting  corporation  to  damages,  but  not  in- 
eluding  individual.    Note,  Ann.  Oaa.  1914B,  976. 
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222  U.  a  53^-540,  56  L.  Ed.  803,  82  Sup.  Ct.  104,  JOHNSON  y.  COIAJ.BR. 

Tiling  of  petition  in  bankruptcy  operates  aa  attachment,  but  does  not 
divest  bankrupt  of  his  property,  and  he  remains  owner  until  appointment  of 
trustee,  who  becomes  vested  with  title  as  of  date  of  adjudication. 

Approved  in  In  re  Thomas,  199  Fed.  224,  holding  sale  of  absconding 
bankrupt's  property  by  committee  appointed  by  creditors  is  conversion, 
and  trustee  may  follow  property  or  sue  committee  for  its  value;  Chris- 
topherson  v.  Harrington,  118  Minn.  45,  41  L.  R.  A.  (N.  S.)  276,  136 
N.  W.  290,  holding  vendor  under  executory  contract  far  sale  of  land  to 
bankrupt  may  serve  notice  upon  bankrupt  for  termination  of  contract 
for  default  in  payment  of  purchase  price,  in  interval  between  adjudiea- 
tion  in  bankruptcy  and  appointment  of  trustee. 

222  U.  8.  541-n666,  66  L.  Ed.  S08,  82  Sup.  Ot.  108,  DTTEBSTATE  COM- 
MBBCE  COMMISSION  y.  XTNION  PAOIFIO  BT.  00. 

Findings  of  Interstate  Commerce  Commiasion  as  to  reasonableness  of 
rates  are  prima  farie  correct. 

Approved  in  Public  Service  Commission  v.  Northern  Cent.  Ry.  Co., 
122  Md.  391,  90  Atl.  119,  holding  rate  order  applying  to  movements  of 
freight  in  Baltimore  void  in  so  far  as  it  requires  use  of  terminal  facil- 
ities without  adequate  compensation;  Commonwealth  v.  Boston  etc.  Ry. 
Co.,  212  Mass.  86,  98  N.  E.  1077,  upholding  Statute  of  1910,  c.  567,  reg- 
ulating street  railway  rates  charged  for  day  or  evening  pupils  of  public 
or  industrial  schools. 

Oxilers  of  commission  are  final  unless  beyond  its  power  or  based  upon 
mistake  nf  law. 

Approved  in  Louisville  etc.  R.  R.  tJo.  v.  United  States,  238  U.  S.  9, 
59  L.  Ed.  1180,  35  Sup.  Ct.  696,  upholding  rate  order  of  Interstate  Com- 
merce Commission;  Louisville  &  N.  R.  Co.  v.  United  States,  225  Fed. 
579,  upholding  order  of  Interstate  Commerce  Commission  and  denying 
application  of  carrier  to  chaige  more  for  short  haul  than  for  long  haul ; 
Louisville  etc.  R.  Co.  v.  United  States,  197  Fed.  66,  upholding  finding 
of  commerce  commission  that  reshipping  privilege  at  Nashville,  in  view 
of  water  competition,  is  not  discrimination  against  Atlanta  and  other 
Georgia  points;  Russe  v.  Interstate  Commerce  Commission,  193  Fed. 
681,  holding  commission  upon  awarding  reparation  for  unreasonable 
rate  must  allow  overcharges  not  barred  by  limitations  of  act  of  1906, 
and  denial  of  reparation  for  overcharges  preceding  time  of  filing  of 
complaint  on  ground  of  laches  is  error;  State  ex  rel.  Railroad  Commrs. 
V.  Southern  Telephone  etc.  Co.,  65  Fla.  278,  61  South.  508,  denying 
mandamus  to  compel  telephone  company  to  comply  with  order  of  com- 
mission beyond  its  power  to  make;  State  ex  rel.  Railroad  Commrs.  v. 
Louisville  etc.  R.  Co.^  53  Fla.  286,  57  South.  677,  upholding  order  oi 
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commission  requiring  interstate  railroad  to  run  separate  passenger  and 
freight  trains  between  points  in  State,  although  particular  service  may 
be  unprofitable;  Hunstiger  v.  Kilian,  130  Minn.  480,  153  N.  W.  871, 
denying  license  for  rendering  plant  which  was  refused  by  town  board; 
State  V.  Great  Northern  Ry.  Co.,  130  Minn.  61,  153  N.  W.  248,  order  of 
commission  requiring  operation  of  Sunday  local  passenger  train  ifl  void 
as  against  legislative  policy  of  State;  St.  Louis  etc.  Ry.  Co.  v.  State, 
31  Okl.  515,  122  Pac.  220,  where  corporation  commission  ordered  con- 
struction of  new  depot  in  site  of  old  one,  and  railroad  petitioned  to  con- 
struct it  on  adjoining  block,  denial  of  petition  on  ground  that  residents 
objected  to  change  is  beyond  authority  of  commission;  United  Fuel  Gas 
Co.  V.  Public  Service  Commission,  73  W.  Va;  583,  80  S.  E.  936,  uphold- 
ing acts  of  1913,  giving  court  jurisdiction  to  review  order  of  Public 
Service  Commissicm,  not  by  appeal,  hui  as  upon  original  process. 

Order  of  commisaion  may  be  set  aside  if  It  is  so  low  aa  to  be  conflacar 
tory  and  in  violation  of  due  process  clause  of  Constitution. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Finn,  235  U.  S.  606,  59  L.  Ed. 
383,  35  Sup.  Ct.  146,  upholding  rate  order  of  Kentucky  Railroad  Com- 
mission made  under  authority  of  McChord  Act;  Louisville  etc.  R.  Co.  v. 
United  States,  216  Fed.  681,  upholding  order  of  Interstate  Commerce 
Commission  establishing  interstate  rates  on  transportation  of  coal  to 
Nashville;  Pacific  Telephone  etc.  Co.  v.  Eshleman,  166  Cal.  055,  679, 
Ann.  Gas.  19150,  822,  50  L.  B.  A.  (N.  8.)  52,  137  Pac.  1124,  1134,  hold- 
ing void  order  of  commission  requiring  telephone  company  to  permit 
connection  between  its  long  distance  lines  and  local  lines  of  competing 
company ;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla.  182,  67  South.  911,  hold- 
ing order  of  commission  directing  establishment  of  railroad  station  un- 
reasonable in  view  of  facilities  furuislied  and  traflfic  received;  State 
ex  rel.  Railroad  Commrs.  v.  Florida  East  Coast  Ry.  Co.,  64  Fla.  139, 
59  South.  395,  liolding  void  order  of  commission,  under  statute  prohibit- 
ing unjust  discriminations,  requiring  carrier  to  desist  from  making  addi- 
tional charges  for  passage  over  specified  bridges,  where  order  was  made 
without  evidence  to  support  it;  Chicago  etc.  Ry.  Co.  v.  Public  Utilities 
Commission,  267  111.  563,  108  N.  E.  744,  upholding  order  of  commission 
requiring  railroads  to  continue  in  effect  interswitching  rates  established 
by  agreement;  State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D. 
490,  145  N.  W.  156,  upholding  statute  of  1907,  prescribing  intrastate 
freight  rate  for  commodity,  which  is  noncompensatory,  where  total  net 
intrastate  rate  earnings  yield  fair  return  on  investment. 

Oonrt  in  determining  whether  order  of  conunisaion  ia  within  its  power 
will  not  consider  wisdom  or  expediency  of  order,  hat  confines  itsdf  to  qnes- 
tlon  whether  commission  acted  within  its  power  and  whether  there  was  sab- 
stential  evidence  to  sustain  order* 
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Appi'oved  in  Interstate  Commerce  Com.  v.  Atchison  etc.  Ry.  Co.,  234 
U.  S.  312,  58  L.  Ed.  1328,  34  Sup.  Ct.  814,  upholding  order  of  commerce 
commission  directing  carriers  to  desist  from  making  additional  charges 
for  delivering  and  receiving  interstate  carload  freight  to  and  from  in- 
dustries within  switching  limits  of  Los  Angeles;  Atchison  etc.  Ry.  Co. 
V.  United  States,  232  U.  S.  221,  58  L.  Ed.  577,  34  Sup.  Ct.  291,  upholding 
order  of  Interstate  Commerce  Commission  establishing  rates  for  pre- 
eooling  cars  for  interstate  shipments  of  citrus   fruits;   Kansas  City 
Southern  Ry.  Co.  v.  United  States,  231  U.  S.  440,  52  L.  K.  A.  (N.  S.)  1, 
58  L.  Ed.  803,  34  Sup.  Ct.  125,  provision  of  Hepburn  Act  of  1906,  §  20, 
giving  commerce  commission  authority  to  establish  methods  of  account, 
is  not  void  as  delegation  of  legislative  power;  Interstate  Commerce 
Commission  v.  Louisville  etc.  R.  R.  Co.,  227  U.  S.  91,  92,  57  L.  Ed.  433, 
33  Sup.  Ct.  185,  upholding  order  of  commission  restoring  local  rates 
between  New  Orleans  and  neighboring  cities,  and  reducing  through  rates 
to  sum  of  locals,  where  order  is  sustained  by  substantial,  though  con- 
flicting evidence;  Proctor  &  Gamble  Co.  v.  United  States,  225  U.  S.  298, 
56  K  Ed.  1097,  32  Sup.  Ct.  761,  denying  jurisdiction  of  commerce  court 
over  claim  to  recover  on  money  demand  based  on  illegality  of  demur- 
rages charges  upon  tank  cars  exacted  by  railroad,  where  commission  has 
refused  to  allow  claim;  Montgomery  v.  Chicago  etc.  R.  Co.,  228  Fed. 
619,  143  C.  C.  A.  138,  holding  establishment  by  carrier  of  eating-houses 
for  employees  and  passengers,  and  transportation  of  commodities  there- 
for at  less  than  published  rate,  which  practice  is  alleged  discriminatory, 
are  administrative  questions  for  commission;  Louisville  etc.  R.  Co.  v. 
United  States,  216  Fed.  679,  680,  681,  upholding  order  of  Interstate 
Commerce  Commission  establishing  rates  on  interstate  transportation  of 
coal  to  Nashville ;  Louisville  etc.  Ry.  Co.  v.  United  States,  209  Fed.  252, 
holding  order  of  Interstate  Commerce  Commission  relating  to  allow- 
ances to  tap  lines  for  services  in  transportation  of  lumber  products 
from  mills  to  trunk  lines  is  void   as  making  arbitrary  distinctions; 
Southern  Ry.  Co.  v.  United  States,  204  Fed.  474,  upholding  order  requir- 
ing carrier  to  desist  from  charging  rates  which  were  discriminatory 
against  Newport  News ;  Norfolk  etc.  Ry.  Co.  v.  United  States,  195  Fed. 
960,  upholding  order  of  Interstate  Commerce  Commission  reducing  rates ; 
Louisville  etc.  R.  R.  Co.  v.  Intei-state  Commerce  Commission,  195  Fed. 
545,  564,  holding  order  of  commission  reducing  rates  void  as  unreason- 
able, and  as  beyond  power  of  commission;  Sabre  v.  Rutland  R.  Co.,  86 
Vt.  365,  Ann.  Oas.  19150,  1269,  85  Atl.  701,  upholding  order  of  commis- 
sion requiring  railroad  to  construct  gates  at  dangerous  crossing;  Louis- 
ville etc.  B.  Cow  ▼•  Kentucky  Eailxoad  Commission^  .^14  Fed.  .468, 
arguendo. 
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Whetlier  carrier  earned  dividends  or  not  sliedB  little  light  oo  question 
as  to  whether  particular  rate  is  reasonable. 

Approved  iu  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  603, 
Ann.  Oas.  1916A,  1,  59  L.  Ed.  745»  35  Sup.  Ct.  429,  holding  void  North 
Dakota  Statute  (Laws  1907,  c.  61),  establishing  maximum  intrastate 
rates  on  coal  in  carload  lots,  which  requires  carrier  to  transport  com- 
modity at  loss  or  for  nominal  rate;  Pennsylvania  R.  R.  Oo.  v.  Public 
Service  Com.,  126  Md.  70,  74,  94  Atl.  334,  335,  refusing  to  enjoin 
enforcement  of  order  of  commission  establishing  rates  for  conunutation 
tickets,  where  evidence  fails  to  show  rates  are  unreasonable  or 
confiscatory. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates 
charged  for  carriage  of  goods.  Note,  Ann.  Oas.  1916A,  8,  10, 
15,  16. 

222  U.  S.  655-^7,  66  L.  Bd.  814,  82  Sop.  Ot.  186,  FXTZaERALD  y.  THOMP- 
SON. 

Not  cited. 

222  U.  S.  558-^4,  66  L.  Ed.  316,  92  Sup.  Ot.  179,  HEBBE&A  y.  ITNITED 
STATES. 

Miscellaneous.  Cited  in  Diaz  v.  United  States,  222  U.  S.  575,  576, 
577,  578,  56  L.  Ed.  322,  328,  32  Sup.  Ct.  184,  companion  ease. 

222  U.  S.  574-578,  66  L.  Ed.  321,  32  Sup.  Ot.  184,  DIAZ  y.  UNITED  STATEa 

Not  cited. 

222  U.  S.  578-^1,  66  L.  Ed.  828,  32  Sup.  Ot.  833,  IN  BE  LEAF  TOBAOOO 
BOAED  OF  TBADE  OF  NEW  TOBK. 

One  who  Is  not  party  to  record  and  Judgment  is  not  entitled  to  i^Peal 
therefrom. 

Approved  in  United  States  ex  rel.  Louisiana  v.  Boarman,  217  Fed. 
757,  133  C.  C.  A.  487,  State  having  no  interest  in  lands  in  contro- 
vei*sy,  under  decision  of  its  own  Supreme  Court,  cannot  maintain  pro- 
ceeding for  mandamus  to  comi>el  allowance  of  api>eal  from  decree  of 
Federal  court. 

222  U.  S.  682-^83,  66  L.  Ed.  324,  32  Sop.  Ot.  833,  OMAHA  ft  O.  B.  B.  00.  y. 
INTEBSTATE  OOMMEBOE  OOBOHSSION. 

Under  authority  of  Beyised  Statutes,  section  716,  and  In  consideration 
of  facts  of  case.  Supreme  Oonrt  grants  motion  for  order  to  maintain  status 
quo  pending  appeal,  and  enjoiiii  enforcement  of  order  of  interstate  com- 
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merce  commission  pending  appeal  upon  condition  of  filing  of  bond  in  pre- 
8cril>ed  form  and  amount. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  227  Fed.  275, 
granting  motion  to  stay  order  of  commerce  commission  -to  enable  peti- 
tioners to  perfect  appeal;  Louisville  etc.  R.  Co.  v.  Kentucky  Railroad 
Commission,  214  Fed.  473,  denying  injunction  to  restrain  enforcement 
of  rate  order  of  Interstate  Commerce  Commission,  where  railroad  will 
lose  little  pending  appeal  to  Supreme  Court. 


NOTES 

ON  TBI 


UNITED  STATES  REPORTS. 


223  TINITED  STATES. 


223  XT.  8.  1-^9,  56  L.  Ed.  327,  32  Sup.  Ot.  169,  38  !■.  B.  A.  (N.  8.)  44,  1 
N.  O.  O.  A.  875,  HONDOU  y.  NEW  TOBK,  NEW  BAVEN  ft  HABT- 
FOBD  B.  B.  OO. 

Ctonxress  may  regulate  relations  of  railway  carrien  and  their  employees 
engaged  In  interstate  commerce. 

Approved  in  Houston  E.  &  W.  Tex.  Ry.  Co.  v.  United  States,  234 
U.  S.  351,  352,  363,  58  L.  Ed.  1348,  1349,  34  Sup.  Ct.  833  (affirming 
Texas  &  Pac.  Ry.  Co.  v.  United  States,  205  Fed.  382),  Congress  may  in- 
terfere with  State  action  fixing  freight  rates  in  intrastate  commerce,  so 
that  they  unjustly  discriminate  in  favor  of  city  within  State,  and 
against  city  beyond  its  borders;  North  Carolina  R.  R.  Co.  v.  Zachary, 
232  U.  S.  256,  Ann.  Gas.  19140,  159,  58  L.  Ed.  594,  34  Sup.  Ct.  305,  9 
N.  C.  C.  A.  113,  intrastate  canrier  held  liable  where  it  had  leased  its 
road  to  interstate  carrier,  even  though  empty  cars  were  being  carried, 
and  where  employee  was  injured  while  leaving  engine  after  having  pre- 
pared same  for  service;  Pedersen  v.  Delaware  etc.  R.  R.  Co.,  229  U.  S. 
149,  151,  152,  Ann.  Ou.  19140,  153,  57  L.  Ed.  1127,  1128,  33  Sup.  Ct. 
648,  3  N.  C.  C.  A.  782,  783  (reversing  197  Fed.  538,  539,  117  C.  C.  A. 
33),  allowing  recovery  for  death  of  employee  of  interstate  railway 
carrier  killed  while  carrying  bolts  or  rivets  for  repair  of  bridge  used  in 
both  interstate  and  intrastate  commerce;  Erie  Ry.  Co.  v.  Jacobus,  221 
Fed.  338,  137  C.  C.  A.  151,  railroad  company  is  common  carrier  by  rail- 
road as  to  employee  on  tug-boat  engaged  in  continuing  or  completing 
interstate  traffic;  Delaware  L.  &  W.  R.  Co.  v.  Yurkonis,  220  Fed.  433, 
mere  act  of  mining  coal  is  not  interstate  commerce ;  Nordgard  v.  Marys- 
ville  &  N.  Ry.  Co.,  211  Fed.  722,  railroad  company  carrying  logs  from 
forests  to  mills  was  not  engaged  in  interstate  commerce,  though  most 
of  lumber  was  shipped  beyond  State;  Bay  v.  Merrill  &  Ring  Lumber 
Co.,  211  Fed.  720,  lumber  company  owning  railroad  by  which  it  shipped 
its  logs   to  market  was  not  engaged  in  interstate  commerce^  though 
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most  of  the  lumber  was  sent  to  other  States  or  foreign  countries ;  Wash- 
ington R.  Co.  V.  Downey,  40  App.  D.  C.  151,  Employers'  Liability  Act 
of  1906  is  valid  as  to  common  carriers  in  District  of  Columbia  whose 
lines  extend  beyond  district;  Taylor  v.  Southern  Ry.  Co.,  56  Ind.  App. 
633,  101  N.  E.  510,  railroad  company  held  liable  where  hostler  started 
engine  without  required  warning  and  injured  engineer  who  was  inspect- 
ing it;  Barker  v.  Kansas  City  etc.  Ry.  Co.,  88  Kan.  774,  48  L.  R.  A. 
(N.  sS.)  1121,  129  Pac.  1153,  car  used  to  supply  water  for  railroad  pur- 
poses in  several  States  held  engaged  in  interstate  commerce;  Louisville 
etc.  R.  Co.  V.  Strange 's  Admr.,  156  Ky.  448,  161  S.  W.  244,  when  inter- 
state train  had  reached  point  within  State  whence,  under  new  orders, 
cars  were  to  be  distributed  to  points  within  State,  it  was  not  engaged  in 
interstate  commerce ;  Campbell  v.  Canadian  Northern  Ry.  Co.,  124  Minn. 
250,  144  N.  W. '773,  railroad  company  held  liable  where  another  com- 
papy  was  operating  train  over  its  tracks  under  traffic  arrangement; 
Hench  v.  Pennsylvania  R.  Co.,  246  Pa.  8,  Ann.  Gas.  1916D,  230,  L.  B.  A. 
1915D,  557,  91  Atl.  1058,  when  brakeman  was  killed  while  coupling  cars 
of  interstate  carrier,  there  was  no  presumption  that  cars  were  engaged 
in  interstate  commerce;  Zitnik  v.  Union  Pac.  R.  Co.,  91  Neb.  686,  136 
N.  W.  998,  arguendo. 

In  following  cases  employee  was  held  to  be  engaged  in  interstate 
commerce;  St.  Louis,  S.  F.  &  T.  R.  Co.  v.  Seale,  229  U.  S.  158,  Ann. 
Oas.  1914C,  156,  57  L.  Ed.  1183,  33  Sup.  Ct.  651,  yard  clerk  killed  while 
proceeding  through  railway  yards  to  take  down  numbers  and  marks  on 
cars  of  incoming  interstate  freight  train  and  to  label  same  to  guide 
switchmen;  Law  v.  Illinois  Cent.  R.  Co.,  208  Fed.  871,  872,  L.  R.  A. 
1915G,  17,  126  C.  C.  A.  27,  boilermaker's  helper  assisting  in  repair  of 
locomotive  in  shops ;  Thomson  v.  Columbia  &  P.  S.  R.  Co.,  205  Fed.  204, 
205,  4  N.  C.  C.  A.  927,  928,  employee  of  interstate  railroad  company 
killed  while  engaged  in  repairing  bridge  on  line  of  road;  Baltimore 
&  0.  R.  Co.  V.  Darr,  204  Fed.  756,  47  L.  E.  A.  (N.  S.)  4,  124  C.  C.  A. 
565  (affirming  197  Fed.  667,  668),  employee  injured  while  replacing  bolt 
which  had  been  lost  from  brake-shoe  of  tender,  though  engine  and  ten- 
der were  on  fire-track  at  end  of  run;  Lamphere  v.  Oregon  Ry.  &  Nav. 
Co.,  196  Fed.  339,  47  L.  R.  A.  (N.  S.)  1.  116  C.  C.  A.  156,  locomotive  fire- 
man, where  he  was  killed  while  crossing  track  on  way  to  station,  whence 
he  was  to  be  carried  to  relieve  crew  of  interstate  train;  Atlantic  Coast 
Line  R.  Co.  v.  Jones,  9  Ala.  App.  515,  63  South.  699,  watchman  on  dead 
engine  which  was  being  hauled  from  one  State  to  another;  Southern 
Pacific  Co.  v.  Pillsbury,  170  Cal.  787,  789,  151  Pac.  279,  280,  railroad 
employee  who  was  killed  in  roundhouse  while  repairing  switch-engine 
which  was  used  for  the  most  part  in  interstate  commerce;* Neil  v.  Idaho 
,€tc.  R.  R.  Co.,  22  Idaho,  88,  125  Pac.  335,  conductor  engaged  in  inspect- 
,ing  his  train  which  contained  interstate  freight;  Staley  v.  Illinois 
Central  R.  R.  Co.,  268  IlL  d68|  382^  L  &  A.  19ieA,  450,  109  N.  £.  346, 
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348,  machinist  killed  by  switch-engine  while  on  his  way  to  repair  engine 
engaged  in  interstate  commerce;  Pittsburgh  etc.  R.  Co.  v.  Farmers' 
Trust  etc.  Co.,  183  Ind.  293,  108  N.  E.  110,  yard  clerk  whose  duty  it  was 
to  make  records  of  cars  in  yard  where  there  was  constant  movement  of 
interstate  commerce;  Thornbro  v.  Kansas  City  etc.  Ry.  Co.,  91  Kan. 
687,  689,  691,  692,  Ann.  Gas.  1915D,  814,  139  Pac.  411,  412,  brakeman 
killed  while  adding  to  interstate  train  car  which  was  to  be  delivered  to 
point  within  State;  Chesapeake  etc.  Ry.  Co.  v.  Komhoff,  167  Ky.  359, 
180  S.  W.  626,  employee  injured  while  engine  which  had  drawn  inter- 
state train  was  being  turned  on  turntable;  Jones  v.  Chesapeake  etc.  Ry. 
Co.,  149  Ky.  569,  149  S.  W.  953,  section-hand  engaged  in  repairing 
switch  so  as  to  avoid  delay  to  interstate  trains;  Crandall  v.  Chicago 
Great  Western  R.  Co.,  127  Minn.  499,  150  N.  W.  166,  switchman  killed 
while  making  up  train,  some  cars  of  which  were  destined  beyond  State, 
though  death  resulted  from  defect  in  intrastate  car;  Winters  v.  Minne- 
apolis etc.  R.  Co.,  126  Minn.  263,  148  N.  W.  107,  employee  engaged  in 
repairing  in  roundhouse  locomotive  used  in  interstate  commerce; 
Thompson  v.  Wabash  Ry.  Co.,  262  Mo.  480,  481,  171  S.  W.  367,  368, 
fireman  on  locomotive  drawing  train  of  empty  cars  from  one  State  into 
another;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  887,  888,  168  S.  W. 
251,  252,  one  switching  cars  containing  intrastate  shipment;  Rich  ▼.  St. 
Louis  etc.  R.  Co.,  166  Mo.  App.  384,  385,  148  S.  W.  1013,  switchman  en- 
gaged in  switching  in  railroad  division  yards  loaded  car  in  transit 
from  one  State  to  another;  Zitnik  v.  Union  Pac.  R.  Co.,  95  Neb.  159, 
146  N.  W.  347,  track  laborer  employed  in  clearing  switches  of  inter- 
state railway  of  snow  and  ice ;  Tonsellito  v.  New  York  Central  etc.  R.  R. 
Co.,  87  N.  J.  662,  94  Atl.  805,  employee  engaged  in  operating  interstate 
locomotive  in  yard  for  purpose  of  taking  on  barrel  of  oil;  Llpyd  v. 
North  Carolina  R.  Co.,  162  N.  C.  495,  78  S.  E.  493,  engineer  while  in- 
specting interstate  locomotive ;  Oberlin  v.  Oregon-Washington  R.  &  Nav. 
Co.,  71  Or.  181,  184,  142  Pac.  556,  brakeman  in  switching  crew  whose 
duties  were  to  move  both  interstate  and  intrastate  cars;  Montgomery 
V.  Southern  Pac.  Co.,  64  Or.  604,  605,  607,  47  L.  R.  A.  (N.  S.)  18,  131 
Pac.  509,  510,  member  of  switching  crew,  engaged  in  moving  oil  from 
oil-car  to  provide  fuel  for  interstate  locomotives ;  Grow  v.  Oregon  Short 
Line  R.  Co.,  44  Utah,  179,  Ann.  Oas.  1915B,  481,  138  Pac.  405,  employee 
of  interstate  railroad  company  engaged  in  installing  new  block  system; 
Bloch  V.  Chicago  etc.  Ry.  Co.,  90  Wash.  52,  53,  54, 155  Pac.  424,  switch- 
man engaged  in  handling  interstate  cars  incident  to  their  being  re- 
paired; Horton  v.  Oregon-Washington  R.  &  Nav.  Co.,  72  Wash.  506, 
507,  512,  47  L.  R.  A.  (N.  8.)  8,  130  Pac.  899,  901,  pumper  at  pumping 
station  for  locomotives  of  interstate  railroad  killed  while  going  from 
his  home  to  station  on  handcar. 

In  the  following  cases  the  employee  was  held  not  to  be  engaged  in  inter- 
state commerce :  Shanks  y.  Delaware  etc.  R.  R.  Co.,  239  U.  S.  558|  L.  B.  A. 
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19160,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  189,  employee  in  locomotive 
repair-shop  of  interstate  carrier  while  changing  location  of  certain  part 
of  shop  machinery;  Illinois  Cent.  R.  R.  Co.  v.  Behrens,  233  U.  S.  477, 
478,  Ann.  Gas.  1914G,  163,  58  L.  Ed.  1054,  1055,  34  Sup.  Ct.  646,  10 
N.  C.  C.  A.  1051,  fireman  on  switching-engine  of  interstate  carrier  killed 
while  moving  cars  loaded  with  intrastate  freight;  Jackson  v.  Chicago, 
M.  &  St.  P.  Ry.  Co.,  210  Fed.  498,  employee  injured  while  engaged  in 
construction  of  tunnel  to  be  used  in  interstate  commerce;  Dodge  v. 
Chicago  Great  Western  R.  Co.,  164  Iowa,  632,  146  N.  W.  16,  conductor 
of  freight  train  who  had  finished  his  run  and  was  returning  home  on 
another  train;  Louisville  etc.  R.  Co.  v.  Parker's  Admr.,  165  Ky.  665, 
177  S.  W.  468,  fireman  of  switching-engine  engaged  in  moving  intra- 
state cars,  so  that  interstate  car  might  be  reached ;  Pierson  v.  New  York 
etc.  R.  Co.,  83  N.  J.  L.  664,  85  Atl.  235,  employee  engaged  in  unloading 
rails  to  be  used  in  repairing  track  of  interstate  railway;  Miller  v.  Kan- 
sas City  Western  Ry.  Co.,  180  Mo.  App.  376,  168  S.  W.  338,  electric 
railway  conductor  injured  while  conducting  local  car  between  points 
within  State,  though  other  cars  on  line  were  engaged  in  interstate 
commerce;  Ruck  v.  Chicago  etc.  Ry.  Co.,  153  Wis.  163,  140  N.  W.  1076, 
employee  engaged  in  repairing  boiler  which  had  been  used  on  flat-car 
of  wrecking  train. 

When  an  action  is  maintainable  under  the  Federal  Employers'  Lia- 
biUty  Act.    Note,  3  N.  0.  0.  A.  793. 

Congress  bad  power  to  pass  the  Employers'  Liability  Act  of  April  22, 
1908,  which  abrogates  the  fellow-servant  rule,  extends  the  carrier's  liability 
to  cases  of  death,  and  restricts  the  defenses  of  contributory  negligence  and 
assumption  of  risk. 

Approved  in  Norfolk  &  Western  Ry.  Co.  v.  Earnest,  229  U.  S.  116, 
122,  Ann.  Gas.  19140,  172,  57  L.  Ed.  1098,  1101,  33  Sup.  Ct.  654  ? 
Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  63,  66,  Ann.  Cas. 
19140,  176,  57  L.  Ed.  419,  420,  33  Sup.  Ct.  192,  and  Seaboard  Air  Line 
Ry.  Co.  V.  Moore,  193  Fed.  1022,  113  C.  C.  A.  669,  all  following  rule; 
Illinois  Central  Ry.  Co.  v.  Skaggs,  240  U.  S.  70,  60  L.  Ed.  531,  36  Sup. 
Ct.  250,  carrier  held  responsible  for  negligence  of  employee,  though  in- 
jured employee  participated  in  act ;  Seaboard  Air  Line  Ry.  v.  Moore,  228 
U.  S.  434,  57  L.  Ed.  907,  33  Sup.  Ct.  580,  erroneous  view  of  statute 
takenjby  Circuit  Court  of  Appeals  immaterial  where  law  was  correctly 
applied  at  trial  in  Circuit  Court;  Missouri  Pacific  Ry.  Co.  v.  Castle, 

224  U.  S.  544,  56  L.  Ed.  878,  879,  32  Sup.  Ct.  606,  upholding  State  stat- 
ute modifying  doctrine  of  contributory  negligence  as  regards  railroad 
employees;  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  696,  10 
N.  C.  C.  A.  14,  151  Pac.  402,  upholding  Workmen's  Compensation  Act, 
providing  for  liability  in  certain  cases  without  regard  to  negligence; 
Smith  V.  Industrial  Accident  Commission,  26  Cal.  566,  147  Pac.  602, 
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since  passage  of  Federal  Employers '  Liability  Act,  State  industrial  com- 
mission is  without  jurisdiction  to  award  compensation  to  railroad  em 
ployec    engaged    in    work    directly    relating    to    interstate    commerce; 
Dntton  Phosphate  Co.  v.  Priest,  67  Fla.  380,  65  South.  285,  sustai?vin.i» 
statute  which  forbade  the   leaving  of  open  pits  on  uninclosed   land; 
Hammond  v.  Jacksonville  Electric  Co.,  66  Fla.  153,  63  South.  711,  per- 
son  injured  who  was  guilty   of  contributory  negligence  may  recover 
damages  based  upon  comparative  amount  of  negligence;  Atlantic  Coast 
Line  R.  Co.  v.  Whitnej^  65  Fla.  81,  61  South.  183,  3  N.  C.  C.  A.  819. 
not  necessary  to  instruct  as  to  assumed  risks  in  action  under  Federal 
Employers '  Liability  Act ;  Deibcikis  v.  Link-Belt  Co.,  261  111.  464,  Ann. 
Oas.  1915A.  241,  104  N.  E.  215,  6  N.  C.  C.  A.  407,  upholding  Workmen's 
Compensation  Act,  which  abolished  defenses  of  assumed  risk,  negligence 
of  fellow-servant  and  contributory  negligence;  Cleveland  etc.  R.  Co. 
V.  Blind,  182  Ind.  418,  105  N.  E.  491,  upholding  statute  requiring  car- 
rier to  set  up  specifically  any  contract  relieving  it  from  liability  and 
to  show  that  same  is  just  and  reasonable;  Vandalia  R.  Co.  v,  Stilwell, 
181  Ind.  273,  Ann,  Oa«.  1916D,  2B8,  104  N.  E.  291,  5  N.  C.  C.  A.  487, 
upholding  State  Employers'  Liability  Act,  which  did  away  with  de- 
fenses of  assumption  of  risk  and  contributory  negligence;  Sonsmith  v. 
Pere  Marquette  R.  Co.,  173  Mich.  76,  138  N.  W.  355,  upholding  State 
statute   similar   to   Federal   Employers'    Liability    Act;    Mathcson    v. 
Minneapolis  St.  Ry.  Co.,  126  Minn.  291,  292,  293,  148  N.  W.  73,  74, 
L.  R.  A.  1916D.  412,  5  N.  C.  C.  A.  875,  876,  877,  878,  upholding  Work- 
men's Compensation  Act  excluding  from  its  operation  domestic  ser- 
vants,  farm  laborers,   casual   employees,   and   interstate   railroad   em- 
ployees ;  Wiles  v.  Great  Northern  Ry.  Co.,  125  Minn.  362,  147  N.  W.  429, 
5  N.  C.  C.  A.  69,  doctrine  of  comparative  negligence  held  applicable  un- 
der Federal  Employees*  Liability  Act;  La  Mere  v.  Railway  Transfer^ 
Co.,  125  Minn.  167,  Ann.  Gaa.  1915C,  667,  145  N.  W.  1072,  contributory 
negligence  held  no  defense  under  Federal  Employers'  Liability  Act,  ex- 
cept in  mitigation  of  damages;  Hawkins  v.  St.  Louis  etc.  R.  Co.,  189 
Mo.  App.  226,  174  S.  W.  136,  interstate  carrier  held  liable  to  round- 
house foreman  for  injury  resulting  from  stumbling  over  jack  left  by 
another  employee;  Wwbel  v.  West  Jersey  etc.  R.  R.  Co.,  87  N.  J.  L. 
577,  94  Atl.  953,  upholding  statute  declaring  that  plaintiff  shall  not  be 
nonsuited  on  ground   of  contributory  negligence;   Sexton   v.   Newark 
District  Telegraph  Co.,  84  N.  J.  L.  92,  86  Atl.  454,  3  N.  C.  C.  A.  576, 
upholding  State  Employers'  Liability  Act,  abolishing  defenses  of  as- 
sumption of  risk  and  fellow-servant;  State  v.  Creamer,  85  Ohio  St. 
397,  89  L.  R.  A.  (N.  S.)  694,  97  N.  E.  606,  1  N.  C.  C.  A.  37,  upholding 
statute  creating  State  insurance  fund  for  benefit  of  injured  employees, 
and  providing  that  where  parties  are  not  acting  under  such  law  de- 
fense of  assumption  of  risk  shall  not  apply;  Waina  v.  Pennsylvania 
Co.,  251  Pa.  St.  219,  96  Atl.  463,  approving  instruction  that  damages 
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should  be  diminished  in  proportion  to  contributory  negligence;  Thorn- 
ton V.  Seaboard  Air  Line  Ry.,  98  S.  C.  386,  82  S.  E.  436,  approving 
chaiges  as  to  assumption  of  risk;  White  ▼.  Central  Vermont  Ry.  Co., 
87  Vt.  337,  355,  89  Atl.  621,  629,  in  action  under  Federal  Employers' 
Liability  Act,  burden  of  proving  contributory  negligence  is  on  defend- 
ant; Southern  Ry.  Co.  v.  Jacobs,  116  Va.  203,  81  S.  E.  104,  Federal 
Employers'  Liability  Act  of  1908,  §  4,  did  not  nullify  defense  of  as- 
sumed risk  in  actions  thereunder,  except  where  violation  by  carrier 
of  some  statute  enacted  for  safety  of  employees  contributed  to  injury; 
Frank  lA.  Graham  Ice  Co.  v.  Chicago  etc.  Ry.  Co.,  153  Wis.  157,  140 
N.  W.  1102,  upholding  State  statute  making  it  condition  precedent  to 
recovery  of  excess  freight  charges  that  plaintiff  should  have  complained 
to  railroad  commission;  dissenting  opinion  in  Tilghman  v.  Seaboard  Air 
Line  R.  Co.,  167  N.  C.  172,  83  S.  E.  1092,  majority  approving  certain 
construction  defining  comparative  negligence;  dissenting  opinion  in 
Horton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  C.  444,  453,  78  S.  E.  502,  506, 
majority  holding  defense  of  assumed  risk  not  made  out ;  dissenting  opin- 
ion in  Hill  V.  Union  Electric  Light  etc.  Co.,  260  Mo.  106,  169  S.  W.  362, 
Walsh  V.  Lake  Shore  etc.  Ry.  Co.,  185  Mich.  185,  151  N.  W.  756,  and 
Evans  v.  Detroit  etc.  Ry.  Co.,  181  Mich.  422, 148  N.  W.  493,  all  arguendo. 
Distinguished  in  Central  Vermont  Ry.  Co.  v.  Bethune,  206  Fed.  874, 
876,  124  C.  C.  A.  528,  doctrine  of  assumed  risk  applies  where  death  of 
interstate  railroad  employee  arose  from  alleged  negligence  of  railroad 
company  in  constructing  its  tracks  too  close  together;  Miller  v.  Mich. 
Central  R.  Co.,  185  Mich.  447,  162  N.  W.  240,  railroad  conductor  held 
to  have  assumed  risk  arising  from  nearness  of  track  to  door-post  and 
floor  of  freight-house;  dissenting  opinion  in  Western  Indemnity  .Co.  v. 
Pillsbury,  170  Cal.  715,  161  Pac.  410, 10  N.  C.  C.  A.  38,  majority  uphold- 
'ing  Workmen's  Compensation  Act,  providing  for  liability  in  certain 
cases  without  regard  to  negligence. 

Comparison  of  n^ligence  under  Federal  Employers'  Liability  Act. 
Note,  Ann.  Oas.  19140,  176. 

Acts  or  omissions  of  fellow-servants  for  which  employer  is  liable 
under  the  Federal  Employers'  Liability  Act.  Note,  8  N.  0.  0.  A. 
168. 

Constitutionality  of  Compensation  acts  elective  ae  to  the  employer, 
^ut  compulsory  as  to  the  employee.    Note,  9  N.  0.  0.  A.  858,  862. 

The  Employers'  Liability  Act  of  April  22,  1908,  is  valid,  tbough  it  em- 
braces instances  wbere  the  injury  resulted  from  the  negligence  of  an  em- 
ployee engaged  in  intrastate  commerce. 

Distinguished  in  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  272,  142 
C.  C.  A.  558,  employee  injured  while  inspecting  cars  of  train  moving 
between  interior  points  of  State  was  not  eng^aged  in  intrastate  commeroe. 
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^^^^"^eprtH  did  not  violate  tlio  fifth  amendment  to  the  Federal  Constlta- 
^on  t^  declaring.  In  the^  fifth  section  of  the  Employers'  LlataUlty  Act  of 
^9til  22,  1906^  that  any  contract,  rule,  regnlation  or  deyice,  the  purpose  or 
^tent  of  which  is  to  enable  the  carrier  to  exempt  itself  ftom  the  liahiUty 
^ereiii  cxreated,  shall  be  void. 

Approved  in  Philadelphia  etc.  R.  R.  Co.  v.  Schubert,  224  U.  S.  608, 
^.  6l4r.  56  L.  Ed.  914,  915.  917,  32  Sup.  Ct.  589,  1  N".  C.  C.  A.  894, 
<?0i2iract;    of  membership  in  railway  relief  department  making  accept- 
ance of  'benefits  thereunder  equivalent  to  release  of  company's  liability 
held  -within  prohibition  of  act;  Rodell  v.  Relief  Department  of  Chicago 
«tc.    R.    Co.,  118  Minn.  452,  137  N.  W.  175,  holding  void  provision  in 
certificate  of  railroad  relief  department  that  no  money  should  become 
dne  thereunder  until  all  claims  against  railroad  company  arising  out  of 
aeath  should  be  released ;  Lawson  v.  Halifax  Tonopah  Min.  Co.,  36  Nev. 
^3,  60T,  135  Pac.  615,  616,  statute  providing  that  no  contract  of  em- 
ployment, insurance  or  indemnity,  or  acceptance  of  benefit  thereunder, 
snould  be  defense  to  action  for  injuries  or  deaths  held  valid  even  as  to 
^iease  for  past  injuries. 

3riie  Imposition  of  the  liability  created  by  the  Employers'  liability  Act 

^^  -^X^x^  22,  leos,  upon  interstate  carriers  by  railroad  only,  and  for  the  bene- 

.^  ^^   ^11  their  employees  eii«:aged  in  interstate  commerce,  though  some  of 

Qin  <i.o  Yiot  operate  trains,  does  not  invalidate  statute  under  due  process  of 

^  ^^^^8e  of  fifth  amendment  to  Federal  Oonstitntion. 

^F>X>x^oved  in  Pittsburgh  etc.  R.  Co.  v.  Farmers'  Trust  etc.  Co.,  183 

tA   ^^i,  292,  108  N.  E.  110,  following  rule;  Chicago  Dock  &  Canal  Co. 

V.  ^  ^Q.ley^  228  U.  S.  687,  67  L.  Ed.  1025.  33  Sup.  Ct.  715,  upholding  stat- 

^      ^^^xiiring  inclosure  of  shafts  in  buildings  in  course  of  construction, 

fl  ^        ^^^  applicable  to  all  shafts  or  all  buildings  and  to  both  cities 

^^      toxv^^g.  Shade  v.  Ash  Grove  Lime  etc.  Cement  Co.,  93  Kan.  261,  144 

^^^   ^^O,  upholding  Workmen's  Compensation  Act;  Young  v.  Duncan, 

7^     Ma^s.  353^  lo^  n.  E.  4,  upholding  Workmen's  Compensation  Act 

^  p  ^^^^^^g  that  employee  shall  be  held  to  have  waived  common-law  right 

0  ,^*^tioiij  unless  he  claims  such  right  at  time  of  hiring;  State  v.  Moun- 

^Vtl  limber  Co.,  75  Wash.  590,  4  N.  C.  C.  A.  818, 135  Pao.  649,  uphold- 

V&S  lii^dustrial  Insurance  Act. 

What  emj^oyees  are  within  the  Federal  Employers'  Liability  Act. 
Notes,  8  K.  C.  0.  A.  779;  10  K.  0.  0.  A.  160. 

The  government  of  the  United  States,  though  limited  in  its  powers,  is 
nq^rsme;  its  laws,  idien  made  pnrsnant  to  the  OonstttntUm,  are  the  sopreme 
law  of  the  land,  anything  in  the  Oonstitntion  er  laws  of  any  State  to  the 
contrary  notwithstanding; 

Approved  in  Smith  v.  Industrial  Accident  Commission,  26  Cal.  Appu 
566,  147  Pac.  602,  since  passage  of  Federal  Employers'  Liability  Act, 
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State  industrial  commission  is  without  jurisdiction  to  award  compensa- 
tion to  railroad  employee  engaged  in  work  directly  relating  to  interstate 
commerce. 

Tbe  lawB  of  the  several  States,  In  so  far  as  they  cover  tlie  same  field, 
were  superseded  by  the  enactment  by  Congress  of  the  Employers'  Liability 
Act  of  April  22,  1908. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Devine,  239  U.  S.  54, 60  L.  Ed.  142, 
36  Sup.  Ct.  28,  State  statute  limiting  amount  of  recovery  cannot  control 
in  case  arising  under  Federal  Employers'  Liability  Act;  St.  Louis,  Iron 
Mountain  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  655,  59  L.  Ed.  1163,  35  Snp.  Ct. 
704, 9  N.  C.  C.  A.  757,  in  action  for  death  under  Federal  statute,  recovery 
may  be  had  for  decedent's  suffering  during  period  between  injury  and 
death ;  Wabash  R.  R.  Co.  v.  Hayes,  234  U.  S.  88,  90,  58  L.  Ed.  1230,  34 
Sup.  Ct.  729,  6  N.  C.  C.  A.  236,  239,  in  action  brought  under  Federal  Em- 
ployers'  Liability  Act,  court  might,  in  conformity  with  evidence,  disregard 
Allegation  that  injury  occurred  in  interstate  commerce,  and  allow  recovery 
under  State  law ;  Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  685,  Ann.  Cas. 
1915D,  138,  52  L.  R.  A.  (N.  S.)  266,  58  L.  Ed.  1154,  34  Sup.  Ct.  756, 
State  statute  prescribing  shorter  hours  than  those  prescribed  in  Federal 
Hours  of  Service  Act  of  March  4,  1907,  is  void  as  to  telegraph  operator 
employed  by  railroad  in  both  intrastate  and  interstate  commerce;  Sea- 
board Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  501,  Ann.  Oaa.  1915B,  475, 
L.  R.  A.  19150,  1,  68  L.  Ed.  1068,  34  Sup.  Ct.  635,  8  N.  C.  C.  A.  1062, 
rule  as  to  assumption  of  risk  presented  in  Federal  statute  applies  to  ex- 
clusion of  State  law;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704, 
57  L.  Ed.  1033,  33  Sup.  Ct.  703,  no  recovery  can  be  had  under  Federal 
Employers'  Liability  Act  for  injuries  and  pain  suffered  by  deceased ;  Mc- 
Dermott  v.  Wisconsin,  228  U.  S.  132,  Ann.  Caa.  1915A,  39,  47  L.  B.  A. 
(N.  S.)  984,  57  L.  Ed.  766,  33  Sup.  Ct.  431,  State  law  cannot  require 
substitution  of  other  labels  on  food  product  for  those  affixed  in  com- 
pliance with  Food  and  Drugs  Act  of  June  30,  1906;  Troxell  v.  Delaware 
etc.  R.  R.  Co.,  227  U.  S.  441,  57  L.  Ed.  590,  33  Sup.  Ct.  274,  judgment  in 
action  for  wrongful  death  under  State  law  no  bar  to  subsequent  action 
under  Federal  Employers'  Liability  Act,  on  ground  of  negligence  of 
fellow-servants ;  Missouri  etc.  Ry.  Co.  v.  Wulf ,  226  U.  S.  576,  Ann.  Caa. 
1914B,  134,  57  L.  Ed.  363,  33  Sup.  Ct.  135,  reference  to  State  statute  in 
petition  in  action  which  could  only  be  brought  under  Federal  Employers ' 
Liability  Act  does  not  invalidate  pleading;  Adams  Express  Co.  v.  Cron- 
inger,  226  U.  S.  506,  44  L.  R.  A.  (N.  S.)  257,  57  L.  Ed.  320,  33  Sup.  Ct. 
148,  Congress  by  Carmack  Amendment  of  June  29,  1906,  to  Interstate 
Commerce  Act  of  1887,  so  took  possession  of  subject  of  carrier's  liabil- 
ity under  contracts  for  interstate  shipment  as  to  invalidate  conflicting 
State  laws ;  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  147  C.  C.  A. 
624,   Michigan  Workmen's   Compensation   Act  is  inapplicable  to  em- 
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ployee  injured  while  engaged  iu  interstate  commerce ;  Williams  v.  W^ill- 
iam  B.  Scaife  &  Sons  Co.^  227  Fed.  927,  where  original  complaint  alleged 
right  of  action  for  death  under  laws  of  New  Jersey,  amended  complaint 
setting  up  right  of  action  under  laws  of  Vermont  did  not  state  new 
cause  of  action ;  Hogan  v.  New  York  Cent.  &  H.  R.  R.  Co.,  223  Fed.  891, 
139  C.  C.  A.  328,  right  of  action  under  Federal  Employers'  Liability  Act 
is  exclusive,  and  bringing  of  action  under  State  statute  does  not  consti- 
tute election ;  Smith  v.  Atchison  T.  &  S.  F.  Ry.  Co.,  210  Fed.  990,  action 
for  negligent  handling  of  interstate  shipment,  for  penalty  for  failure  to 
feed  cattle,  for  overcharge  in  freight,  and  for  attorneys'  fees,  was  remov- 
able to  District  Court  without  diversity  of  citizenship;  McGoon  v. 
Northern  Pac.  Ry.  Co.,  204  Fed.  999,  Interstate  Commerce  Act  abrogates 
all  State  and  common-law  liabilities  on  interstate  shipments  of  prop- 
erty ;  Louisville  &  N.  R.  Co.  v.  Hughes,  201  Fed.  736,  737,  739,  749,  750, 
act  of  Congress  of  February  U,  1911,  prescribing  requirements  for  the 
equipment  and  inspection  of  locomotive  boilers,  held  to  have  superseded 
a  similar  Ohio  statute  making  more  stringent  requirements;  Delaware, 
L.  &  W.  R.  Co.  ▼.  Troxell,  200  Fed.  45,  118  C.  0.  A.  272,  judgment  on 
merits  in  action  against  railroad  company  for  death  of  employee,  which 
occurred  after  passage  of  Federal  Employers'  Liability  Act,  though  re- 
covery was  sought  under  State  law,  is  bar  to  subsequent  action  based 
upon  Federal  statute;  McChesney  v.  Illinois  Cent.  R.  Co.,  197  Fed.  86, 
where  plaintiff's  pleading  shows  right  of  recovery  under  Federal  Em- 
ployers' Liability  Act,  it  is  not  necessary  that  he  should  expressly  allege 
that  he  bases  his  action  thereonj  Oliver  v.  Northern  Pac.  Ry.  Co.,  196 
Fed.  436,  only  remedy  for  wrongful  death  of  employee  engaged  in  intra- 
state commerce  is  under  Federal  Employers'  Liability  Act;  Bankson  v. 
Illinois  Cent.  R.  Co.,  196  Fed.  172,  petition  for  wrongful  death  based 
both  upon  State  law  and  upon  Federal  Employers'  Liability  Act  must 
state  causes  of  action  in  separate  counts;  In  re  Martin,  193  Fed.  846, 
113  C.  C.  A.  627,  bankruptcy  law  paramount  as  to  distribution  of  fund 
obtained  by  setting  aside  gift  of  bankrupt  in  State  court;  Ex  parte 
Atlantic  Coast  Line  Ry.  Co.,  190  Ala.  133,  67  South.  257,  complaint 
must  state  facts  to  show  whether  reliance  is  placed  upon  Federal  Em- 
ployers' Liability  Act  or  upon  State  law;  Vickery  v.  New  London 
Northern  R.  Co.,  87  Conn.  639,  640,  89  Atl.  279,  party  cannot  elect  to 
maintain  action  under  State  law  in  case  where  Federal  Employers'  Lia- 
bility Act  is  applicable;  Atlantic  Coast  Line  R.  Co.  v.  Thomasville  Live 
Stock  Co.,  13  Ga.  App.  106,  78  S.  E.  1021,  in  suit  for  loss  of  goods  trans- 
ported in  interstate  commerce,  rule  of  liability  prescribed  in  Hepburn 
Act  is  applicable;  Devine  v.  Chicago  etc.  Ry.  Co.,  266  111.  254,  Ann.  Oas. 
1916B,  481,  107  N.  E.  598,  State  law  limiting  recovery  for  death  does 
not  apply  in  action  under  Federal  Employers'  Liability  Act;  Wagner 
T.  Chicago  etc.  R.  Co.,  265  111.  262,  106  N.  E.  812,  under  Federal  em< 
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ployers'  liability  law,  carrier  cannot  exempt  itseif  from  liability  by  eon- 
tract  even  where  injured  psraon  was  not  engaged  in  interstate  eom- 
m^rce;  Vandalia  R.  Co.  v.  Railroad  Commission,  182  Ind.  388,  101  N.  E. 
87,  holding  that,  in  absence  of  congressional  action.  State  statute  mi^ht 
empower  railroad  commission  to  regulate  headlights,  even  on  interstate 
locomotives;  Kamboris  v.  Or^on-Washington  R.  &  N.  Co.,  75  Or.  365, 

146  Pac.  1099,  and  Armbruster  v.  Chicago  etc.  Ry.  Co.,  166  Iowa,  172, 

147  N.  W.  343,  where  railroad  employee  was  killed  while  engaged  in 
interstate  commerce,  action  for  his  wrongful  death  must  be  brought 
under  Federal  Employers'  Liability  Act,  and  not  under  State  statute; 
Illinois  etc.  R.  Co.  v.  Kelly,  167  Ky.  754,  755,  181  S.  W.  379,  in  action 
under  Employers'  Liability  Act,  where  evidence  did  not  show  that  em- 
ployee was  engaged  in  interstate  commerce,  instruction  that  ooR%rib- 
utory  negligence  would  not  bar  recovery  was  erroneous;  Louisville  etc. 
R.  Co.  V.  Miller,  166  Ky.  681,  50  L.  R.  A.  (N.  S.)  819,  162  S.  W.  74,  Fed- 
eral Interstate  Commerce  Act  held  to  8upei*sede  State  law  that  shipper 
is  not  bound  by  recital  of  value  in  contract  of  shipment;  Louisville  etc. 
R.  Co.  V.  Strangers  Admx.,  156  Ky.  444,  161  S.  W.  242,  plaintiff  must 
elect  to  establish  cause  of  action  under  Federal  Employers'  Liabilltv 
Act  or  under  State  law;  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153 
Ky.  371,  374,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1122,  1123,  Hogarty  v. 
Philadelphia  etc.  Ry.  Co.,  246  Pa.  446,  448, 91  Atl.  854,  855,  and  Carolina 
etc.  Ry.  V.  Shewalter,  128  Tenn.  370,  Ann.  Oaa.  19150,  606,  161  S.  W. 
1138,  all  holding  that  to  maintain  action  for  death  under  Employers' 
Liability  Act  there  must  be  proper  beneficiaries;  Flanders  v.  Georgia' 
Southern  etc.  Co.,  68  Fla.  485,  67  South.  70,  Penny  ▼.  New  Orleans  Great 
Northern  R.  Co.,  135  La.  966,  66  South.  314,  Rich  v.  St.  Louis  etc.  R. 
Co.,  166  Mo.  App.  387,  390,  148  S.  W.  1014,  Sells  ▼.  Atchison  etc.  Ry. 
Co.,  266  Mo.  178,  180,  181  S.  W.  112,  Hearst  ▼.  St.  Louis  etc.  Ry.  Co., 
188  Mo.  App.  38,  173  S.  W.  87,  Vaughan  v.  St.  Louis  etc.  R.  Co.,  177 
Mo.  App.  161,  166,  166,  164  S.  W.  146,  147,  148,  Missouri  etc.  Ry.  Co. 
V.  Lcnahan,  39  Okl.  288,  289,  290,  135  Pac.  385,  386,  and  Cincinnati  etc. 
Ry.  Co.  V.  Bonham,  130  Tenn.  445,  171  S.  W.  81,  all  holding  that  per- 
sonal representative  must  sue  in  action  for  death  under  Federal  Em> 
ployers'  Liability  Act;  South  Covington  etc.  Ry.  Co.  v.  Finan's  Admx., 
163  Ky.  344,  156  S.  W.  743,  mere  proof  of  defect  in  car,  though  suffi- 
cient under  State  law,  is  not  sufficient  proof  of  negligence  under  Fed- 
eral Employers'  Liability  Act;  Femette  v.  Pere  Marquette  R.  Co.,  175 
Mich.  673,  764,  144  N.  W.  835,  Federal  Employers'  Liability  Act  lield 
to  limit  similar  State  statute  to  intrastate  commerce;  Donovan  v.  Wells, 
Fargo  &  Co.,  266  Mo.  304,  177  S.  W.  843,  Congress  has  occupied  entire 
field  of  interstate  shipments  by  act  of  June  29,  1906,  making  interstate 
carriers  liable  for  loss  of  property  and  providing  that  they  shall  not 
exempt  themselves  from  such  liability  by  contract;  Hartman  y.  Chicago, 
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^Uriington  etc.  R.  Co.,  192  Mo.  App.  275,  182  S.  W.  150,  servant  suing 

^^f  injuries  need  not  refer  to  Employers'  Liability  Act  if  facts  alleged 

^^'ng-  his  aetion  within  it;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App. 

2^0,   177  S.  W.  1130,  Federal  Employers'  Liability  Act  supersedes  rule 

^^  State  law  that  servant  does  not  assume  rules  arising  from  master's 

^^ligence;  Mcintosh  v.  St.  Louis  etc.  R.  Co.,  182  Mo.  App.  295,  168 

^-    ^^«    822,  no  reference  to  employers'  liability  law  need  be  made  in 

complaint;  Sims  v.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  26,  163  S.  W. 

^'^y    a-nd  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo.  App. 

^^,    166  S.  W.  833,  both  holding  that  liability  of  interstate  carrier  to 

Snipp«x  for  loss  of  goods  is  governed  by  Interstate  Commerce  Act;  State 

^-  Hajrper,  48  Mont.  460,  Ann.  Gas.  1915D,  1017,  51  L.  R.  A.  (N.  S.)  167, 

J^o8   Pa,c.  496,  holding  void  statute  assuming  to  prohibit  transportation 

^*  "^"oinen  into  State  for  immoral  purposes,  in  view  of  similar  Federal 

ftatute;  Melzner  v.  Northern  Pac.  Ry.  Co.,  46  Mont.  285,  127  Pac.  1003, 

.**  Action  brought  by  administrator  under  Employers'  Liability  Act,  ex- 

^*enc«  of  proper  beneficiaries  must  be  alleged;  Shannon  ▼.  Boston  etc. 

^'  ^-    Co.,  77  N.  H.  351,  92  Atl.  168,  two  years'  limitation  prescribed  in 

'^ployers'  Liability  Act  prevails  over  limitations  of  State  law;  Renn 

^^'  ^««.board  etc.  Ry.  Co.,  170  N.  C.  135,  86  S.  E.  967,  whether  complaint 

^-     ^^a    cause  of  action  under  Federal  Employers'  Liability  Act  is  ques- 

^     **     c>f  pleading  to  be  decided  under  State  law;  Burnett  v.  Atlantic 


t,/^**^5^    Line  R.  Co.,  163  N.  C.  191,  79  S.  E.  416,  section  6  of  Employers' 
[t^l      ^X:ity  Act,  providing  that  no  action  sliall  be  maintained  under  act 
^^        ^^  commenced  within  two  years,  is  statute  of  limitations  and  must 
^^^^^^^aded  by  defendant;  Chicago  etc.  Ry.  Co.  ▼.  Holliday,  46  Okl.  546, 
'^^^    ^^^ac.  790,  holding  that  point  that  action  should  have  been  brought 
^^^^      ^^^^  Federal  employers  liability  law  could  not  be  raised  for  first  time 
^^^peal;  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  598,  130  Pac.  1094, 
passage  of  act  of  June  29,  1906,  State  has  ceased  to  have  power 
contracts  made  by  carriers  pertaining  to  interstate  shipments; 
^J^rlin  V.  Oregon- Washington  R.  &  Nav.  Co.,  71  Or.  185,  142  Pac.  567, 
defense  of  assumption  of  risk  is  eliminated  only  when  injury  resulted 
from  disobedience  of  Federal  statute;  Howard  v.  Nashville  etc.  Ry.  Co., 
133  Tenn.  25, 179  S.  W.  381,  right  of  action  for  wrongful  death  is'  assets 
safficient  for  administration  wherever  defendant  can  be  found;  Niles  v. 
Central  Vermont  Ry.  Co.,  87  Vt.  360,  89  Atl.  631,  where  declaration  in 
railroad  employee's  action  for  injuries  alleged  common-law  action,  rep- 
lication alleging  action  under  Federal  Employers'  Liability  Act  was  a 
departure;  Rowlands  v.  Chicago  etc.  Ry.  Co.,  149  Wis.  65,  Ann.  Gas. 
191611,  714,  135  N.  W.  166,  167,  Federal  act  need  not  be  specifically  re- 
ferred to;  dissenting  opinion  in  Gray  v.  Southern  R.  Co.,  167  N.  C.  438, 
83  8.  E.  861,  to  point  that  in  action  under  Federal  Employers'  Liability 
Act,  Federal  rather  than  State  precedents  should  be  looked  to;  dissent- 
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ing  opinion  in  Horton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  C.  439,  78 
S.  E.  502,  majority  holding  question  of  assumption  of  risk  properly  left 
to  jury ;  United  States  v.  McCullagh,  221  Fed.  295,  and  Miller  v.  Kan- 
sas City  Western  Ry.  Co.,  180 -Mo.  App.  375,  168  S.  W.  338,  both 
arguendo. 

Distinguished  in  Simpson  v.  Shepard,  230  U.  S.  399,  409,  Ann.  Gas. 
1916A,  18,  48  L.  R.  A.  (N.  S.)  1161,  57  L.  Ed.  1641,  1545,  33  Sup.  Ct. 
729,  States  may  prescribe  reasonable  rates  for  exclusively  internal  traffie 
by  interstate  carriers,  though  adequate  regulation  of  interstate  rates 
cannot  be  maintained  without  imposing  requirements .  as  to  intrastate 
rates;  Louisville  &  N.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed.  11, 
124  C.  C.  A.  573,  teleg^ph  act  of  1866  does  not  bar  State  legislation 
giving  telegraph  companies  right  of  eminent  4!Mnain  on  railroad  rights 
of  way;  StoU  v.  Pacific  Coast  S.  S.  Co.,  205  Fed.  177,  Washington  Work- 
men's Compensation  Act  applies  to  workmen  engaged  in  interstate 
commerce  by  water,  in  absence  of  congressional  legislation;  Soutliem 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  30,  31,  100  N.  E.  339,  340, 
State  law  requiring  grab-irons  on  railroad  cars  held  not  in  conflict  with 
Federal  Safety  Appliance  Act,  because  it  simply  imposed  additional 
penalty;  Commonwealth  v.  Moore,  214  Mass.  22,  100  N.  E.  1073,  act  of 
Congress  of  June  30,  1906,  providing  for  inspection  of  cattle  to  be 
used  as  food,  but  exempting  cattle  slaughtered  by  farmer  on  farm,  did 
not  invalidate  State  statute  requiring  inspection  in  all  cases  of  cattle 
slaughtered  without  State;  Winficld  v.  New  York  Cent.  &  H<  R.  R.  Co., 
216  N.  Y.  284,  110  N.  E.  615,  10  N.  C.  C.  A.  918,  allowing  recovery, 
under  State  law,  by  railroad  employee  accidentally  injured  while  tamp- 
ing ties  for  interstate  railroad  company;  dissenting  opinion  in  Wagner 
V.  Chicago  etc.  R.  Co.,  265  III.  256,  106  N.  E.  814,  majority  holding  that, 
under  Federal  employers'  liability  law,  carrier  cannot  exempt  itself 
from  liability  by  contract,  even  where  injured  person  was  not  engaged 
in  interstate  commerce. 

Federal  Employers'  Liability  Act  as  superseding  common  and  stat- 
utory law  on  same  subject.    Note,  Ann.  Oat.  1915B,  494. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  0.  A.  293,  296. 

Compensation  acts  as  applicable  to  injuries  to  interstate  commerce 
employees.    Note,  6  N.  0.  0.  A.  927.  • 

Conflict  of  laws  as  affecting  the  application  of  compensation  acts. 
Note,  7  N.  0.  0.  A.  150. 

Tbe  distribution  of  the  damages  for  death  recoTerable  under  the  act  of 
April  22,  1908,  is  governed  by  the  provisions  of  that  statute. 

Approved  in  Taylor  v.  Taylor,  232  U.  S.  368,  6  N.  C.  C.  A.  446,  58 
lb  Ed.  640,  641,  34  Sup.  Ct.  360,  nothing  in  State  statute  can  defeat 
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c^j.      ^^  childless  widow  of  employee,  killed  while  engaged  in  interstate 
^^*^^^*ce,  to  entire  net  proceeds  of  judgment  recovered  for  his  death; 


%. 


^t 


f  ^on  V.  Louisville  &  N.  R.  Co.,  210  Fed.  693,  127  C.  C.  A.  277, 


kg  ^    ^^  which  administrator  brings  suit  can  compel  distribution  accord- 
\    ^    terms  of  statute;  Thomas  v.  Chicago  &  N.  W.  Ry.  Co.,  202  Fed. 
^  r  ^^t;ion  can  be  maintained  only  for  benefit  of  specified  relatives. 
,^  ^   ^inguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Kenny,  240  U.  S.  493, 
^'^ft>^"      ^d,  765,  36  Sup.  Ct.  460,  following  ruling  of  State  court  that 
^^^4^^       of  kin"  of  illegitimate  were  legitimate  children  of  his  deceased 


^^^^ 


diction  of  an  action  arising  under  the  Employers'  Liability  Act  of 
;  1908,  may  not  be  declined  by  State  courts  wbose  ordinary  juris- 
Is  adequate  to  the  occasion,  on  theory  that  such  statute  Is  not  in 
^^ny  with  State  policy. 

Xpproved  in  Gauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  686,  34 
Sup.  Ct.  384,  State  cannot  refuse  jurisdiction  of  action  by  homestead  set- 
tler on  land  erroneously  omitted  from  survey  to  protect  his  possession  on 
theory  that  such  action  would  interfere  with  Land  Department;  United 
States  v.  Jourden,  193  Fed.  986,  113  C.  C.  A,  606,  suit  under  Interstate 
Commerce  Act  may  be  brought  in  State  court;  St.  Louis  etc.  R.  Co.  v. 
Brown,  45  Okl,  162,  144  Pac.  1081,  nine  jurors  may  render  verdict  in 
action  in  State  court  under  Federal  Employers'  Liability  Act. 

Distinguished  in  Minneapolis  etc.  R.  R.  Co.  v.  Bombolis,  241  U.  S.  221, 
222,  Ann.  Cas.  1916E,  505,  60  L.  Ed.  965,  36  Sup.  Ct.  595,  provision  of 
Federal  Constitution  requiring  unanimous  verdict  does  not  apply  to 
trials  in  State  courts,  even  when  enforcing  rights  under  Federal  Em- 
ployers' Liability  Act. 

Jurisdiction  of  action    under   Federal   Employers'   Liability    Act. 
Note,  Ann.  Oan.  1916B,  155,  156. 

Tne  enf  oroement  of  rights  under  the  Employers*  LtablUty  Act  of  April 
22, 1908,  Is  not  impliedly  restricted  to  the  Federal  courts. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Meadow,  240  U.  S.  54,  60 
L.  £d.  523,  36  Sup.  Ct.  253,  when  facts  are  stated  in  pleading  in  State 
court y  it  is  unnecessary  to  invoke  act  of  Congress  in  terms;  Gibson  v. 
Bellingham  &  N.  Ry.  Co.,  213  Fed.  491,  Superior  Court  of  Washington 
may  entertain  action  brought  under  Federal  Employers'  Liability  Act; 
Tullar  V.  Illinois  Cent.  R.  Co.,  213  Fed.  283,  Federal  courts  have  con- 
current jurisdiction  only  of  action  arising  under  Interstate  Commerce 
Act;  Lydiard-Peterson  Co.  v.  Woodman,  204  Fed.  921,  126  C.  C.  A.  434, 
rule  that  suit  under  Employers'  Liability  Act  is  not  removable  to  Fed- 
el's!  court  applies  to  cause  of  action  which  Arose  prior  to  passage  of  act ; 
Cleveland,  C,  C.  &  St.  L,  Ry.  Co.  v.  Hirsch,  204  Fed.  851,  123  C.  C.  A. 
145|  sustaining  jurisdiction  of  Federal  court  of  suit  to  cancel  contract 
ZX— 28 
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to  grant  rebate  in  violation  of  Interstate  Commerce  Act;  Garrett  v. 
Louisville  &  N.  R.  Co.,  197  Fed.  718,  117  C.  C.  A.  109,  3  N.  C.  C.  A.  772, 
since  action  under  Federal  Employers'  Liability  Act  might  have  been  . 
properly  brought  in  Federal  court,  objection  that  it  was  improperly 
removed  from  State  court  need  not  be  considered;  O'Connor  v.  United 
States,  11  Ga.  App.  248,  76  S.  E.  Ill,  State  courts  have  jurisdiction  of 
action  on  bond  of  government  contractor;  Southern  Ry.  Co.  v.  Hower- 
ton,  182  Ind.  217,  105  N.  E.  1028,  McCouIlough  v.  Chicago  etc.  Ry.  Co., 

160  Iowa,  639,  47  L.  R.  A.  (N.  S.)  23,  142  N.  W.  74,  Mcintosh  v.  St. 
Louis  etc.  R.  Co.,  182  Mo.  App.  296, 168  S.  W.  822,  Hardwick  ▼.  Wabash 
R.  Co.,  181  Mo.  App.  160,  168  S.  W.  330,  Missouri  etc.  Ry.  Co.  v.  Lena- 
han,  39  Okl.  292,  293,  136  Pac.  387,  Kamboris  v.  Oregon-Washington 
R.  &  N.  Co.,  75  Or.  366,  146  Pac.  1099,  and  GoUigher  v.  Pennsyl- 
vania R.  Co.,  237  Pa.  163,  85  Atl.  130,  all  upholding  State  court's  juris- 
diction over  action  for  injuries  sustained  by  railroad  employee  while 
working  on  interstate  train;  Qiesapeake  etc.  Ry.  Co.  v.  Kelly's  Admx., 

161  Ky.  668,  171  S.  W.  186,  in  action  under  Federal  Employers'  lia- 
bility Act,  nine  jurors  may  render  verdict  in  conformity  with  State  law; 
Jones  V.  Kansas  City  etc.  Ry.  Co.,  137  La.  181,  68  South.  402,  action 
under  Federal  Employers'  Liability  Act  is  not  removable  to  Federal 
court  on  ground  of  diversity  of  citizenship;  Corbett  v.  Boston  etc  R.  R. 
Co.,  219  Mass.  367,  107  N.  E.  62,  9  N.  C.  C.  A.  697,  widow  might  sue  in 
State  court  for  death  of  husband,  both  individually  and  as  adminis- 
tratrix; Fish  V.  Chicago  etc.  Ry.  Co.,  263  Mo.  118,  119,  120,  Ann.  Cas. 
1916B,  147,  172  S.  W.  343,  344,  8  N.  C.  C.  A.  567,  662,  refusing  to  grant 
petition  for  removal  to  Federal  court  of  case  arising  under  Federal 
Employers'  Liability  Act;  First  Nat.  Bank  v.  Missouri  Glass  Co.,  169 
Mo.  App.  391,  393,  152  S.  W.  382,  383,  State  courts  may  construe  Sher- 
man Anti-trust  Act  of  1890,  and  decide  whether  contracts  in  litigation 
before  them  violate  such  act ;  Read  v.  Central  Vermont  Ry.  Co.,  76  N.  H. 
556,  86  Atl.  162,  State  court  has  jurisdiction  of  action  for  freight  which 
plaintiff  was  compelled  to  pay  owing  to  interstate  shipment  being  car- 
ried to,  wrong  destination ;  Lloyd  v.  North  Carolina  R.  Co.,  162  N.  C. 
493,  78  S.  E.  492,  den3dng  right  of  removal  where  action  under  Federal 
Employers'  Liability  Act  is  brought  in  State  court;  Fleming  v.  Norfolk 
Southern  R.  Co.,  160  N.  C.  203,  76  S.  E.  216,  in  action  in  State  court 
under  Federal  Employers'  Liability  Act,  procedure  should  conform  to 
that  of  State  court;  Ft.  Smith  etc.  R.  Co.  v.  Blevins,  36  Okl.  386,  130 
Pac.  529,  act  of  April  5,  1910,  does  not  operate  retrospectively;  Aldrich 
V.  Southern  Ry.  Co.,  96  S.  C.  434,  79  S.  E.  319,  State  court  has  jurisdic- 
tion of  action  against  interstate  carrier  for  refusal  to  carry  freight  at 
regular  interstate  rates ;  Morgan  v.  Cincinnati  etc.  Ry.  Co.,  4  Tenn.  Civ. 
600,  chancery  courts  have  jurisdiction  to  enjoin  illegal  discrimination 
both  by  interstate  and  intrastate  common  carrier;  Chesapeake  etc.  Ry. 
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Co.  v.  Camahan,  118  Va.  52,  86  S.  E.  865,  action  under  Federal  Em- 
ployen'  Liability  Aet  might  be  tried  by  jury  of  seven  under  State  law. 
Distinguished  in  Storm  Lake  Tub  A  Tank  Co.  v.  Minneapolis  etc.  R. 
Co.,  209  Fed.  897,  action  against  railroad  company  for  negligent  dam- 
age to  interstate  shipment  only  on  ground  of  diversity  of  citizenship; 
Loomis  V.  Lehigh  Valley  R.  Co.,  208  N.  Y.  332,  101  N.  E.  914,  holding 
that  Federal  courts  had  jurisdiction,  under  Interstate  Commerce  Act, 
of  suit  to  recover  amount  expended  to  make  freight-cars  suitable  for 
interstate  shipment  of  grain  in  bulk* 

Power  of  State  court  to  enforce  right  under  Federal  Employers' 
LiabiUty  Act.    Note,  40  L.  R.  A.  (N.  S.)  685. 

Federal  Employers'  Liability  Act.  Notes,  47  L.  R.  A.  (N.  S.)  39, 
42,  52,  53,  63,  65,  67,  72;  L.  R.  A  19150,  48,  49,  50. 

Workmen's  Compensation  Acts.    Note,  3  N.  0.  0.  A.  610. 

Constitutionality  of  compensation  acts.    Note,  7  N.  0.  0.  A.  552. 

Federal  employers'  liability  cases.    Note,  3  N.  0.  0.  A.  806,  807. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  4,  5,  9. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  comi)en8ation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  act  of  1906. 
Note,  10  N.  0.  0.  A.  37. 

Miscellaneous.  Cited  in  South  Dakota  y.  Whisman,  241  U.  S.  644, 
60  L.  Ed.  1218,  36  Sup.  449,  dismissing  for  want  of  jurisdiction. 

223  U.  8.  fi»-6R,  66  li.  Ed.  350,  32  Sup.  Ot.  192,  QUONO  WINO  ▼.  KIRK- 
BMDAUi. 

Montana  statute  exempting  from  laundry  license  tax,  steam  laundries 
and  women  engaged  In  laundry  business  does  not  deny  equal  protection  of 
law  to  man  operating  band  laundry. 

Approved  in  Miller  v.  Strahl,  239  U.  S.  435,  60  L.  Ed.  368,  36  Sup.  Ct. 
150,  upholding  Nebraska  act  of  1913,  regulating  duties  of  keepers  of 
hotels  of  more  than  fifty  rooms,  toward  guests  in  case  of  fire ;  Hammond 
Packing  Co.  v.  Montana,  233  U.  S.  334,  58  L.  Ed.  987.  34  Sup.  Ct.  596, 
upholding  Montana  statute  imposing  license  tax  of  cent  per  pound  sold 
for  dealing  in  oleomaigarine;  Citizens'  Telephone  Co.  v.  Fuller,  229 
U.  S.  331,  67  L.  Ed.  1214,  33  Sup.  Ct.  833,  upholding  Michigan  act  of 
1909,  imposing  ad  valorem  tax  on  telephone  companies,  and  exempting 
property  of  telephone  companies  whose  gross  receipts  for  year  do  not 
exceed  five  hundred  dollars;  Noleu  v.  Riechman,  225  Fed.  821,  uphold- 
ing Tennessee  act  of  1915,  declaring  mhai  are  common  canierSi  as 
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applied  to  jitneys;  Duttou  Phosphate  Co.  v.  iPriest,  67  Fla.  377,  65 
Soutii.  284,  upholding  statute  making  persoii<  kaving  open  fit  na- 
inclosed  against  cattle,  liable  in  damages  to  one  injured  thereby; 
Vandalia  R.  Co.  v.  Stilwell,  181  Ind.  278,  Ann.  Oas.  1916D,  258,  104  N.  E. 
293,  5  N.  C.  C.  A.  491,  upholding  and  constiniing  Employers'  Liability  Act 
of  1911. 

A  State  may  carry  out  a  policy  contrary  to  the  views  of  the  United 
States  Supreme  Court. 

Approved  in  Central  Lumber  Co.  v.  South  Dakota,  226  U.  S.  160, 
57  L.  Ed.  169,  33  Sup.  Ct.  66,  upholding  South  Dakota  act  of  1907,  pun- 
ishing selling  of  goods  at  lower  rate  in  one  place  than  another  to  destroy 
competition  of  regularly  established  dealer  therein  or  to  prevent  com- 
petition; Newman  v.  United  States,  41  App.  D.  C.  50,  upholding  act  of 
Congress  of  February  4,  1913,  licensinjir  pawnbrokers. 

A  state  may  make  disctiminations  if  founded  on  dlatinctiona  wUch  are 
not  unreasonable  and  arbitrary. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  358,  60 
L.  Ed.  687,  36  Sup.  Ct.  374,  upholding  Florida  act  of  1913,  imposing 
license  fee  on  merchants  using  profit-sharing  certificates,  etc.;  Metrop- 
olis Theater  Co.  v.  Chicago,  228  U.  S.  70,  57  L.  Ed.  734,  33  Sup.  Ct.  441, 
upholding  license  ordinance  grading  amount  of  fee  for  theaters  accord- 
ing to  price  asked  for  highest  priced  seats  other  than  box  seats ;  Fer- 
guson V.  McDonald,  66  Fla.  498,  63  South.  917,  construing  city  ordinance 
imposing  license  tax  on  telegraph  companies. 

Miscellaneous.  Cited  in  Quong  Wing  v.  Kirkendall,  47  Mont.  17,  130 
Pac.  2,  reciting  history  of  litigation. 

223  U.  S.  65-67,  66  L.  Ed.  353.  32  Sup.  Ct.  194,  DE  NOBLE  ▼.  OAUiABBO 
T  SBAET. 

Miscellaneous.  Cited  in  Rowc  v.  Hill,  215  Fed.  526,  132  C.  C.  A.  30, 
remanding  suit  to  quiet  title  in  order  to  reopen  case  for  further  proof; 
Butterfield  v.  Miller,  195  Fed.  210,  115  C.  C.  A.  152,  remanding  suit  to 
remove  cloud  with  directions  to  reopen  case  for  further  evidence. 

223  U.  S.  67-70,  56  L.  Ed.  364,  32  Sup.  Ot.  19fi,  UNITED  STATES  ▼.  WONG 
YOU. 

Under  Immigration  Act  of  1907,  any  alien  who  enters  the  county  unlaw- 
fully may  be  snnmiarlly  deported  by  order  of  Secretary  of  Commerce  and 
Labor  at  any  time  witbin  three  years.  Chinese  laborers  are  not  exempted 
from  this  procedure  by  exclusion  acts. 

Approved  in  Ex  parte  Chin  Him,  227  Fed.  133,  Ex  parte  Woo  Shing, 
226  Fed.  143,  Ex  parte  Lee  Ying,  225  Fed.  336,  Prentis  v.  Sen  Leung, 
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203  Fed.  27,  121  C.  C.  A.  389,  and  Billincrs  v.  Ham,  202  Fed.  914,  121 
C,  C.  A.  272,  all  following  rule;  Lara  Fung  Yen  v.  Frick,  233  Fed.  396, 
nlinor  son  of  Chinese  merchant  born  in  China  cannot  enter  if  at  time 
he  be  likely  to  become  a  public  chai-ge ;  Ex  parte  Woo  Jan,  228  Fed.  932, 
set  of  1891,  excluding  certain  classes  of  aliens  from  admission  and 
providing  for  their  exclusion,  did  not  place  Chinese  laborers  outside  of 
excluded  classes;  Ex  parte  Lara  Pui,  217  Fed.  460,  discussing  procedure 
in  deportation  proceedings  against  Chinese;  Tucker  v.  Hubbert,  196 
Fed.  857,  117  C.  C.  A.  365,  provisions  of  Special  Act  Ky.  of  1878,  au- 
thorizing State  Circuit  Court  to  levy  taxes  and  appoint  collectors  to 
raise  money  to  pay  judgments  on  past  due  coupons  from  county  bonds, 
are  not  exclusive  of  other  remedies  provided  for  collection  of  such  judg- 
ments; Frick  V.  Lewis,  195  Fed.  699,  115  C.  C.  A.  493,  conviction  under 
section  3  of  Immigration  Act  of  1907,  as  amended  in  1910,  is  not  condi- 
tion precedent  to  right  of  Secretary  of  Commerce  and  Labor  to  deport 
under  section  21,  nor  is  an  acquittal  in  such  a  prosecution  a  bar  to  de- 
portation thereunder;  Sibray  v.  United  States,  227  Fed.  5,  Lew  Ling 
Chong  V.  United  States,  222  Fed.  199, 137  C.  C.  A.  636,  Lee  Sim  v.  United 
States,  218  Fed.  435,  and  Frick  v.  Lee  Tung  Jung,  205  Fed.  39,  123 
C.  C.  A.  311,  all  arguendo. 

Distinguished  in  United  States  v.  Prentis,  230  Fed.  936,  Secretary  of 
Commerce  and  Labor  may  order  deportation  of  any  alien  who  violates 
act  of  1907,  as  amended^  or  any  law  of  United  States,  except  Chinese 
Exclusion  Act. 

223  U.  S.  70-84,  56  li.  Ed.  355,  32  Sup.  Ot.  189,  LOUISVILLE  ft  N.  B.  B. 
CO.  ▼.  F.  W  COOK  BREWING  CO.  * 

Beer  and  other  intoxicating  lianors  are  a  recognized  and  legitimate  sub- 
ject of  interstate  commerce. 

Approved  in  Sturgeon  v.  State,  17  Ariz.  517,  154  Pac.  1052,  uphold- 
ing Const.,  art.  XXIII,  §  1,  prohibiting  disposal  or  introduction  of  liquor 
into  State;  Van  Winkle  v.  State,  4  Boyce  (Del.),  604,  605,  614,  Ann.  Oas. 
1916D,  104,  91  Atl.  396,  398,  400,  Hazel  law  regulating  shipments  of 
liquor  into  local  oi^ion  territory  of  State  is  invalid,  under  Webb-Kenyon 
Act,  as  to  interstate  shipments  for  receiver's  personal  use,  but  valid 
as  to  intrastate  transportation;  Palmer  v.  Southern  Express  Co.,  129 
Tenn.  133,  165  S.  W.  240,  holding  void  act  of  1913,  r^ulating  delivery 
of  liquors  by  interstate  carriers. 

Distinguished  in  American  Express  Co.  v.  Beer,  107  Miss.  550,  Ann. 
Gas.  1916D,  127,  65  South.  582,  upholding  Webb-Kenyon  Act. 

* 

It  is  not  competent  for  any  State  to  forbid  any  common  carrier  to  trass- 
port  liqnon  from  a  consignor  in  one  State  to  a  consignee  In  another. 

Approved  in  Van  Winkle  v.  State,  4  Boyce  (Del.),  608,  614,  Ann.  Oas. 
1916D,  104,  91  Atl.  398,  400,  construing  Hazel  law  r^ulating  shipment 


223  U.  S.  70-84  NOTES  ON  U.  S.  REPORTS.  438 

9 

of  liquor ;  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18.  48 
L.  R.  A.  (N.  S.)  1161,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  arguendo. 

Until  interstate  transportation  of  liquors  is  concluded  by  delivery  to 
consignee,  such  commodities  do  not  become  subject  to  State  regulation,  re- 
straining their  sale  or  disposition. 

Approved  in  Palmer  v.  Southern  Express  Co.,  129  Tenn.  134,  165 
S.  W.  240,  following  rule ;  Rosenberger  v.  Pacific  Express  Co.,  241  U.  S. 
51,  60  L.  Ed.  883,  36  Sup.  Ct.  510,  as  applied  to  interstate  C.  O.  D. 
shipments,  Texas  statute  placing  prohibitive  license  tax  upon  each 
agency  of  every  express  company  where  liquor  is  delivered  and  price 
collected  on  C.  0.  D.  shipments,  imposes  direct  burden  en  interstate  com- 
merce, not  permitted  by  Wilson  Act;  Rossi  v.  Pennsylvania,  238  U.  S. 
66,  59  L.  Ed.  1203,  35  Sup.  Ct.  677,  delivery  in  Pennsylvania  of  liquor 
transported  in  interstate  commerce  to  complete  executory  sales  thereof 
negotiated  within  State  may  not  be  punished  under  Pennsylvania  act 
of  1887,  forbiding  sale  of  liquor  without  license,  irrespective  of  Wilson 
Act  of  1890;  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  200,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  State  court  decision  sustaining  defense  of  illegality, 
under  Mississippi  Act  of  1908,  prohibiting  sale  of  malt  liquor,  to  suit 
brought  by  nonresident  manufacturer  to  recover  amount  local  dealer 
agreed  to  pay  for  exclusive  agency,  does  not  involve  denial  of  rights 
incident  to  interstate  commerce,  where  agreement  did  not  provide  for 
resale  in  oriinnal  packages;  Van  Winkle  v.  State,  4  Boyce  (Del.),  626, 
Ann.  Cas.  1916D,  104,  91  Atl.  405,  construing  Hazel  law  regulating 
shipment  of  liquor;  dissenting  opinion  in  Pfeifer  &  Co.  v.  Israel,  161 
N.  C.  427,  77  S.  E.  428,  majority  holding  notes  given  in  State  for  whisky 
unlawfully  sold  in  State  by  agent  of  nonresident  seller  and  shipped  into 
State  to  buyer,  are  not  enforceable;  State  v.  Ford,  161  Iowa,  324,  142 
N.  W.  985,  arguendo. 

Kentucky  act  of  1906,  making  It  nnlawfol  to  transport  Uqnor  into  dry 
portions  of  State,  is  valid  as  to  intrastate  shipments. 

Approved  in  Adams  Express  Co.  v.  Commonwealth,  160  Ky.  68,  169 
S.  W.  604,  following  rule;  State  v.  United  States  Express  Co.,  164 
Iowa,  'l36, 145  N.  W.  460,  upholding  Webh-Kenyon  Act. 

A  carrier  incorporated  in  Kentucky  cannot  justify  refusal  to  accept  fxt- 
terstate  shipments  of  liquor  consigned  to  local  option  territory  tiiervin  nnder 
Kentucky  act  of  1906,  making  transportation  of  sndi  sbipmemtB  unlawful,  at 
such  act  is  void  as  applied  to  interstate  shipments. 

Approved  in  Adams  Express  Co.  v.  Crigler  &  Crigler  Co.,  161  Ky.  92, 
93,  170  S.  W.  543,  Adams  Express  Co.  v.  Commonwealth,  154  Ky.  465, 
469,  473,  4d  L.  R.  A.  (N.  S.)  342,  157  S.  W.  909,  911,  913,  and  Palmer 
v.  Southern  Express  Co.,  129  Tenn.  138,  165  S.  W.  242,  all  following 
rule;  Van  Winkle  v.  State,  4  Boyce  (Del.),  605,  Ann.  Oas.  1916D,  104. 
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91  Atl.  396,  constraing  Hazel  law  regalating  shipment  of  liquor ;  Adams 
Express  Co.  v.  Kentucky,  238  U.  S.  195,  Ann.  Gas.  1916D,  1167,  L.  R.  A. 
19160,  273,  59  L.  Ed.  1269,  35  Sup.  Ct.  824,  shipments  into  State  of 
liquors  intended  solely  for  personal  use  were  not  subjected  to  operation 
of  Kentucky  Act  of  1906,  by  Webb-Kenyon  Act;  In  re  Opinion  of  the 
Justices,  211  Mass.  608,  Ann.  Oas.  1913B,  815,  98  N.  E.  336,  statute 
providing  for  labeling  of  convict-made  goods  and  prohibiting  sale  of 
goods  not  so  labeled,  is  void;  Gastineau  v.  State^  7  Okl.  Cr.  515,  124 
Pac.  466,  person  living  in  western  part  of  Oklahoma  may  ship  liquor 
into  State  and  convey  same  to  his  home  for  own  use;  Aldrich  v.  South- 
em  Ry.  Co.,  95  S.  C.  434,  79  S.  E.  319,  where  interstate  carrier  refused 
to  carry  freight  at  r^ular  interstate  rate,  State  courts  have  jurisdiction 
of  action  by  shipper  for  damages;  Atkinson  v.  Southern  Express  Co., 
94  S.  C.  448,  48  L.  R!  A.  (N.  fi.)  34,  78  S.  E.  517,  ai^endo. 

Distinguished  in  State  v.  Grier,  4  Boyce  (Del.),  372,  88  Atl.  599,  dis- 
cussing right  of  State  to  regulate  or  prohibit  sale  in  original  packages 
of  liqupr  shipped  in  from  another  State ;  Glenn  v.  Southern  Express  Co., 
170  N.  C.  289,  87  S.  E.  139,  discussing  scope  of  Webb-Kenyon  Act. 

Duty  of  caixier  to  accept  liquor  for  transportation  to  points  where 
sale  prohibited  or  restricted.  Note,  46  L.  R.  A.  (N.  8.)  120, 
121. 

Bbipper  seeking  relief  becanse  of  refusal  of  carrier  to  accei>t  Interstate 
sUpments  of  llqnor  consigned  to  dry  territory,  wMch  carrier  justifies  under 
State  statute,  may  invoke  jurisdiction  of  courts  without  first  applsring  to 
Interstate  Commerce  Commiseion,  as  question  is  one  of  general  law. 

Approved  in  Royal  Brewing  Co.  v.  Missouri  etc.  Ry.  Co.,  217  Fed.  148, 
where  railroad  refused  to  transport  liquor  into  Oklahoma  from  Missouri, 
complainant  was  not  bound  to  apply  to  Interstate  Commerce  Commission 
before  suing  for  an  injunction;  Read  &  Davis  v.  Central  Vermont  Ry. 
Co.,  76  N.  H.  556,  86  Atl.  162,  upholding  State  court's  jurisdiction  over 
action  by  shipper  to  recover  excess  freights  paid  by  reason  of  carrier's 
negligent  carriage  of  goods  to  wrong  place  and  then  carried  back  to 
proper  destination. 

Miscellaneous.  Cited  in  Chino  Lee  v.  United  States,  231  U.  S.  735, 
58  L.  Ed.  459.  34  Sup.  Ct.  315,  affirming  judgment  on  authority  of  prin- 
cipal case. 

223  ir.  S.  85-96,  66  li.  Ed.  869,  32  Sup.  Ot.  187,  WASKEY  v.  HAMMEB. 

Iiocation  of  placer  mining  claim  by  United  States  mineral  surveyor  is 
vltmn  prohibition  of  Sevised  Statutes,  section  462. 

Approved  in  United  States  v.  Havener,  209  Fed.  989,  following  rule. 

Mineral  suryeyon,  within  limits  of  their  authority  act  instead  of  the 
Borveyor-general,  and  under  his  direction.  The  work  which  they  do  is  the 
work  of  the  government  and  their  surveys  are  its  surveys. 
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Cited  in  Rouud  Mountain  Min.  Co.  v.  Round  Mountain  Sphinx  Min. 
Co.,  36  Nev.  558,  138  Pac.  75,  ar^iendo. 

An  act  done  in  violation  of  a  statutory  prohibition  is  void  and  confers 
no  right  upon  the  wrongdoer. 

Approved  in  Third  Nat.  Exch.  Bank  v.  Smith,  17  N.  M.  178,  179,  125 
Pac.  636,  applying  rule  to  inclosures  pf  public  lands. 

223  XJ.  S.  95-107,  56  L.  Ed.  364,  32  Sup.  Ct.  196,  UNITED  STATES  EX  REI.. 
LOWB  v.  FISHEB. 

Under  acts  of  1905  and  1906,  Secretary  of  Interior  may,  upon  notice  and 
hearing,  strike  from  approved  roU  of  citizens  of  Five  Civilized  Tribes,  names 
of  Cherokee  freedmen  allottees  because  their  ancestors  had  not  returned  to 
Cherokee  Nation  within  time  designated  by  treaty. 

Approved  in  Jacobs  v.  Prichard,  223  U.  S.  2li,  56  L.  Ed.  409,  32 
Sup.  Ct.  289,  upholding  power  of  United  States  to  confirm  consent  of 
Puyallup  Indian  allottees  and  owners  to  sale  of  such  portion  of  lands 
allotted  to  them  under  Omaha  treaty,  as  was  not  needed  for  their  homes ; 
Cherokee  Nation  v.  Whitraire,  223  U.  S.  109,  114, 115,  117,  56  L.  Ed.  374, 
375,  376,  32  Sup.  Ct.  200,  roll  of  Cherokee  freedmen  made  by  adminis- 
trative officers  under  instructions  from  Court  of  Claims,  which  under 
act  of  1890,  had  determined  rights  of  such  freedmen  in  tribal  property, 
was  superseded  by  roll  made  by  Dawes  Commission  conformably  to 
acts  of  1898  and  1902;  Lane  v.  Duncan  Townsite  Co.,  44  App.  D.  C.  66, 
denying  mandamus  to  compel  Secretary  of  Interior  to  issue  patent  where 
the  certificate  of  allotment  had  been  unlawfully  issued. 

Miscellaneous.  Cited  in  Gritts  v.  Fisher,  224  U.  S.  642,  56  L.  Ed.  931, 
32  Sup.  Ct.  580j.  for  statement  of  laws  concerning  Cherokees  and  title 
by  which  their  lands  and  funds  have  been  held;  Heckman  v.  United 
States,  224  U.  S.  428,  56  L.  Ed.  826,  32  Sup.  Ct.  424,  for  relations  of 
United  States  to  Cherokees;  Keetoowah  Society  v.  Lane,  41  App.  D.  C 
321,  as  to  history  of  section  9  of  Cherokee  Treaty. 

223  U.  8.  108-117,  56  L.  Ed.  370,  32  Sup.  Ct.  200,  CHEBOKEE  NATION  ▼. 
WHITMIBE. 

Miscellaneous.  Cited  in  Jacobs  v.  Prichard,  223  U.  S.  213,  56  L.  Ed. 
409,  32  Sup.  Ct.  289,  upholding  power  of  United  States  to  confirm  con- 
sent of  Puyallup  Indian  allottees  and  owners  to  sale  of  such  portion 
of  lands  allotted  to  them  under  Omaha  Treaty  as  was  not  required  for 
their  homes;  Keetoowah  Society  v.  Lane,  41  App.  D.  C.  321,  discussing 
riji^hts  of  Cherokee  freedmen  under  article  IX  of  Cherokee  Treaty  of 
1866. 

223  U.  S.  118-151,  56  L.  Ed.  377,  3^  Sup.  Ct.  224,  PACIFIO  STATES  TEL. 
ft  TEI..  CO.  ▼.  OBEOON. 

Wbether  or  not,  on  the  adoption  by  a  State  of  the  initiative  and  refer- 
endum, it  ceasea  to  be  republican  in  form,  is  not  a  Judicial  question. 
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Approved  in  Ohio  v.  Hildebrant,  241 U.  S.  669, 60  L.  Ed.  1177,  36  Sup.  Ct. 
708;  Kieman  v.  Portland,  223  U.  S.  159, 164, 56  L.  Ed,  387, 388, 32  Sup.  Ct. 
231,  People  ex  rel.  Tate  v.  Prevost,  55  Colo.  216, 134  Pac.  134,  State  ex  rel. 
Topping  V.  Houston,  94  Neb.  452,  60  L.  E.  A.  (N.  S.)  227,  143  N.  W.  799, 
and  State  ex  rel.  Wagner  v.  Summers,  33  S.  D.  48,  Ann.  Cas.  1916B,  860, 
50  I*.  R.  A.  (N.  S.)  206.  144  N.  W.  732,  all  following  rule;  O'Neill  v. 
Learner,  239  U.  S.  248,  60  L.  Ed.  263,  36  Sup.  Ct.  56,  propriety  of  statu- 
tory delegation  of  authority  to  inferior  State  court  in  matter  of  forma- 
tion of  drainage  district,  is  State  question  not  reviewable  by  Supreme 
Court  on  writ  of  error;  Marshall  v.  Dye,  231  U.  S.  256,  58  L.  Ed.  208, 
34  Sup.  Ct.  92,  contention  that  State  judgment  enjoining  election  com- 
missioners from  taking  steps  to  submit  proposed  Constitution  to  elec- 
tors contravened  Federal  Constitution,  art.  IV,  §  4,  is  not  reviewable 
by  Supreme  Court  on  writ  of  error;  Denver  v.  New  York  Trust  Co., 
229  U.  S.  141,  57  L.  Ed.  1123^  33  Sup.  Ct.  657,  upholding  constitutional 
provision  prohibiting  grant  of  street  francliises  except  on  vote  of  elec- 
tors ;  Fitzgerald  v.  Curley,  220  Mass.  506,  108  N.  E.  356,  division  of  city 
into  wards  is  not  judicial  question;  Carpenter  v.  Cornish,  83  N.  J.  L. 
699,  85  Atl.  242,  discussing  I^slative  right  to  change  qualifications  of 
electors;  State  v.  Mountain  Timber  Co.,  75  Wash.  590,  135  Pac.  649, 
4  N.  C.  C.  A.  818,  applying  rule  to  attack  on  industrial  insurance  law  of 
1911;  dissenting  opinion  in  EUingham  v.  Dye,  ]78  Ind.  431,  432,  435, 
Ann.  Oaa.  19160,  200,  99  N.  E.  35,  36,  majority  enjoining  election  com- 
missioners from  submitting  proposed  Constitution  to  electors  under  void 
statute! 

Initiative  and  referendum.    Note,  50  L.  R.  A.  (N.  S.)  198. 

Miscellaneous.  Cited  in  State  v.  Wells,  Fai-go  &  Co.,  64  Or.  425,  126 
Pac.  612,  generally. 

223  U.  8. 151-166,  56  L.  Bd.  386,  32  Sop.  Ot.  231,  KIEBNAN  ▼.  PORTLAND. 

Wlietber  or  not,  on  the  adoption  by  a  State  of  the  initiative  and  refer- 
endun,  it  ceases  to  be  republican  in  form,  is  not  a  Judicial  question. 

Approved  in  State  v.  Mountain  Timber  Co.,  75  Wash.  590,  135  Pac. 
649,  4  N.  C.  C.  A.  818,  applying  rule  to  attack  on  Industrial  Insurance 
Act  of  1911. 

Initiative  and  referendum.    Note,  50  L.  R.  A.  (N.  S.)  198. 

223  U.  a  166-178,  56  L.  Ed.  390,  32  Sup.  Ct.  310,  THE  ABBY  DODGE  ▼. 
UNITED  STATES. 

Each  State  owns  the  beds  of  all  tide  wattts  within  its  jurisdiction  un- 
less they  have  been  granted  away. 

Approved  in  United  States  v.  Shauver,  214  Fed.  157,  159,  holding  void 
Oklahoma  territorial  statute  granting  to  riparian  owners  on  navigable 
streams  title  to  bed  of  stream  to  low-water  mark* 
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Fish  running  within  fhe  tide  waters  of  the  several  States  are  snbject  to 
State  ownership  so  far  as  they  are  capable  of  ownership  while  so  running. 

Approved  in  United  States  v.  McCullagh,  221  Fed.  292,  294,  holding 
void  Migratory  Bird  Act  of  1913. 

Where  a  statute  is  capable  of  two  interpretations,  that  one  will  be 
adopted  which  makes  the  statute  harmonize  with  the  Constitution. 

Approved  in  Jacksonville  v.  Bowden,  67  Fla.  187,  Ann.  Gas.  1915D, 
99,  64  South.  772,  construing  Acts  of  1913,  c.  6705,  amending  charter 
of  Jacksonville;  Davis  v.  Florida  Power  Co.,  64  Fla,  266,  Ann.  Cafl. 
1914B,  965,  60  South.  765,  5  N.  C.  C.  A.  939,  upholding  Gen.  Stats., 
§  3147,  declaring  who  may  sue  for  wrong^ful  deatli  of  minor  child. 

As  Congress,  under  its  power  to  regulate  foreign  commerce,  has  power 
to  forbid  merchandise  from  entering  the  United  States,  act  of  1906,  prohibit- 
ing the  landing  of  sponges  taken  between  certain  dates  outside  of  State  ter- 
ritorial waters,  Is  valid. 
Approved  in  United  States  v.  Johnston,  232  Fed.  977,  Weber  v.  Freed, 

224  Fed.  358,  140  C.  C.  A.  41,  and  Weber  v.  Freed,  239  U.  S.  329, 
Ann.  Cas.  1916C,  317,  60  L.  Ed.  319,  36  Sup.  Ct.  132,  upholding  act 
of  1912,  prohibiting  importation  of  prizefight  films;  Brolan  v.  United 
States,  236  U.  S.  219,  59  L.  Ed.  548,  35  Sup.  Ct.  285,  upholding  act  of 
1909  relating  to  opium  traffic;  Wilmington  Transp.  Co.  v.  Railroad  Com- 
mission, 166  Cal.  747,  137  Pac.  1155,  upholding  power  of  railroad  com- 
mission to  fix  rates  charged  by  corporation  for  transportation  between 
San  Pedro  and  Catalina  Island. 

Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commission, 
236  U.  S.  153,  59  L.  Ed.  515,  35  Sup.  Ct.  276,  absence  of  Federal  regu- 
lation of  rates  for  water  transportation  unconnected  with  transportation 
by  rail  gives  State  power  to  regulate  carriage  by  water  between  two 
points  in  State  over  course  traversing  high  seafi. 

So  complete  is  the  authority  of  Congress  over  foreign  commerce  that  no 
one  can  be  said  to  have  a  vested  right  to  carry  on  foreign  commerce  with  the 
United  States. 

Approved  in  United  States  v.  Twenty  Chests  of  Tea,  208  Fed.  93, 
construing  Act  of  1897,  §  9,  relating  to  reimportation  of  unwholesome 
tea  which  has  been  rejected. 

228  U.  S.  178-184,  56  L.  Ed.  394,  32  Sup.  Ct.  813,  HENBBICKS  ▼.  UNITED 
STATES. 

A  frivolous  contention  as  to  a  Federal  question  will  not  sustain  a  wilt 
Of  error  from  the  Supreme  Court  to  review  a  conviction. 

Approved  in  Brolan  v.  United  States,  236  U.  S.  218,  69  L.  Ed.  647, 
35  Sup.  Ct.  285,  holding  that  contention  that  Aet  of  1909,  §  2,  punishing 
knowingly  concealing  of  opium  wrongfully  importedj  ia  too  frivolous  to 
sustain  writ  of  error  to  district  court. 
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Indictment  for  rabornatlon  of  perjury  before  grand  Jury,  need  not  In 
describing  proceeding!  in  wbicb  perjury  wm  committed,  state  name  of  par- 
ticular person  under  investiiration. 
Cited  in  Naftzg«r  v.  United  States,  200  Fed.  604,  118  C.  C.  A.  698, 

arguendo. 

Miscellaneoos.  Cited  in  Daeche  v.  Bollschweiler,  241  U.  S.  641,  60 
L.  Ed.  1217,  36  Sup.  Ct.  446,  dismissing  for  want  of  jurisdiction. 

223  V.  S.  186-190.  66  L.  Ed.  396,  32  Sup.  Ot.  309,  AETNA  LIFE  IN8.  00. 
V.  TBJBMBLAY. 

Not  cited. 

223  U.  8.  191-200,  66  li.  Ed.  399,  32  8up.  Ot.  306.  UNITED  STATES  T. 
BABUCH. 

Tbe  Tariff  Act  of  1897  was  adopted  by  Oongress  in  light  of  then  fixed 
practice  of  goyemment  to  tax  "braids''  irrespectiye  of  subsidiary  names 
applied  to  them  by  users. 

Approved  in  Latimer  v.  United  States,  223  U.  S.  604,  66  L.  Ed.  527, 
32  Sup.  Ct.  242,  construing  words  ** unmanufactured  tobacco''  in  Tariff 
Act  of  1897,  par.  216;  In  re  Deans,  208  Fed.  1020,  construing  words 
''continuous  residence"  as  used  in  Naturalization  Act  of  1906,  §  4. 

223  U.  S.  200-214,  66  L.  Ed.  406,  32  Sup.  Ot.  289,  JACOBS  T.  PBIOHASD. 

Not  cited. 

223  U.  S.  215-226,  56  L.  Ed.  409,  82  Sup.  Ot  292,  TAEXBAXTKB  ▼.  UNITED 
STATES. 

Under  Chippewa  Treaty  of  1867,  Secretary  of  Interior  may  set  aside 
allotment  and  direct  issuance  of  patent  to  another  Indian. 

Distinguished  in  Vachon  v.  Nichols-Chisolm  Lumber  Co.,  126  Minn. 
313,  148  N.  W.  290,  discussing  right  to  convey  allotments  under  Cluff 
Amendment  of  1906. 

Indian  need  not  have  been  on  reservation  at  instant  of  passage  of  act  of 
1891,  amending  allotment  act  of  1887,  in  order  to  avail  himself  of  benefit  of 
provisions  of  latter  act  giving  to  each  Indian  'located"  thereon  one-eighth 
section  of  land. 

Approved  in  La  Roque  v.  United  States,  239  U.  S.  67,  60  L.  Ed.  161, 
36  Sup.  Ct.  24  (affirming  198  Fed.  646,  117  C.  C.  A.  349),  construing 
Indian  Allotment  Acts  of  1887  and  1889. 

223  U.  S.  227-283,  66  L.  Ed.  416,  82  Sup.  Ot.  298,  UNITED  STATES  FIDBL- 
mr  ft  G.  00.  T.  8A2n>OVAL. 

Not  cited. 
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223  U.  8.  234-252,  38  L.  B.  A.  (N.  S.)  57,  56  L.  Ed.  419,  32  Sap.  Ct.  220, 
NOBTHWBSTESN  HUTUAI.  UFE  INS.  00.  ▼.  McOUE. 

Iilf e  policy  executed  at  company's  office  in  Wiacoiudii,  is  a  Virginia  con- 
tract, where  application  was  made  by  resident  of  Virginia  in  that  State  and 
there  delivered  to  him,  when  he  gave  premium  note  payable  in  Virginia  and 
there  paid. 

Approved  in  National  Union  v.  Sawyer,  42  App.  D.  C.  479,  laws  of 
District  of  Columbia  govern  life  insurance  policy  issued  therein  by 
fraternal  insurance  company  organized  in  Ohio,  but  doing  business  in 
district;  Hamilton  v.  Darley,  266  111.  545,  107  N.  E.  799,  where  insurance 
in  an  Iowa  company  was  applied  for  and  policy  delivered  and  premiums 
'  ])aid  in  Illinois,  and  insured  and  beneficiaries  resided  there,  where  com- 
pany was  authorized  to  do  business,  policy  was  an  Illinois  contract; 
Union  Trust  Co.  v.  Knabe,  122  Md.  607, 89  Atl.  1115,  contract  of  guaranty 
to  lender  of  payment  of  a  loan  is  made  in  the  State  where  the  last  act 
to  make  it  a  binding  obligation,  i.  e.,    the  making  of  the  loan,  i^  done. 

Law  governing  insurance  contract.  Note,  Ann.  Cas.  1913B,  925, 
927. 

Conflict  of  laws  as  to  insurance.  Note,  52  L.  B.  A.  (N.  S.)  276,  278, 
285. 

Provisions  in  charter  of  foreign  insurance  company  making  insured  a 
member  of  company  and  fixing  his  interest  at  amount  of  insurance  give  no 
right  of  recovery  for  death  by  legal  execution,  where  under  laws  of  place  of 
contract  policy  does  not  cover  death  so  caused. 

Approved  in  Security  Life  Ins.  Co.  v.  Dillard,  117  Va.  404,  405,  84 
S.  E.  657,  suicide  of  insured  while  sane  defeats  recovery  on  policy  by 
wife  of  insured  who  is  beneficiary,  whether  or  not  suicide  was  in  con- 
templation of  parties  as  risk  covered  by  policy. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  404,  412,  426. 

223  IT.  8.  253-261,  56  L.  Ed.   426,   32   Sup.  Ct.   300,   NEW  YORK  CON- 
TINENTAL JEWELL  FILTBATION  CO.  V.  DISTBICT  OF  COLUMBIA, 

Not  cited. 

223  U;  S.  261-267,  56  L.  Ed.  429,  32  Sup.  Ct.  303,  JACOB  v.  BOBEBTS. 

Whether  process  sanctioned  by  State  courts  constitutes  due  process  is 
determined  by  Supreme  Court  by  exercise  of  independent  Judirment. 

Approved  in  Grannis  v.  .Ordean,  234  U.  S.  394,  58  L.  Ed.  1869,  34 
Sup.  Ct.  779,  service  by  publication  in  partition  conformably  to  local 
law,  naming  as  defendant   ^^  Albert    Guilfuss/'    satisfied    due   process 
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clauBe,  thotigb  interest  of  "Albert  B.  Geilfuss"  bound  by  judgment 
lien. 

Character  of  inquiry  as  to  whereabouts  necessary  to  sustain  con- 
structive service.    Note,  37  L.  B.  A.  (N.  8.)  209. 

228  U.  8.  268-279,  56  L.  Ed.  432,  32  Sup.  Ot.  284,  K£B  ft  00.  ▼.  OOTn>EN. 

Tile  concurrent  flw^t^ngg  of  two  lower  courts  on  matter  of  local  law  is 
conclusive. 

Approved  in  Montelibano  Y  Ramos  v.  La  Compania  General  De  Ta- 
baeos  De  Filipinas,  241  U.  S.  461,  60  L.  Ed.  1102,  36  Sup.  Ct.  617,  ap- 
plying rule  on  appeal  from  Philippines;  De  Villanueva  v.  Villanueva, 
239  U.  S.  299,  60  L.  Ed.  296,  36  Sup.  Ct.  Ill,  following  Philippine  decision 
applying  local  law. 

Miscellaneous.  Cited  in  Harty  v.  Municipality  of  Victoria,  226  U.  S. 
13,  67  L.  Ed.  103,  33  Sup.  Ct.  4,  writ  of  error  and  not  appeal  is  mode 
of  review  of  judgment  of  Philippine  Supreme  Court  in  favor  of  munici- 
pality in  suit  against  it  to  recover  land  declared  by  court  to  constitute 
plaza. 

223  U.  8.  280-287,  Ann.  Oas.  19130,  1060,  56  L.  Ed.  436,  32  8up.  Ot.  216» 
ATCHISON,  T.  &  &  F.  B.  B.  OO.  ▼.  O'OONNOB. 

Tax  imposed  under  Colorado  act  of  1907,  upon  capital  stock  of  foreign 
railroad,  greater  part  of  whose  business  is  done  outside  State  and  whose 
business  in  State  is  principally  interstate,  is  Invalid  under  commerce  and  due 
process  clanses. 

Approved  in  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Comuiissioo,  229 
Fed.  255,  Mississippi  act  of  1912,  imposing  privilege  tax  on  railroads  is 
valid,  though  amount  determined  on  basis  of  mileage  and  gross  earn- 
ings; H.  K  Mulford  Co.  v.  Cun-y,  163  Cal.  282,  125  Pac.  238,  holding 
void  act  of  1906,  and  Political  Code,  §  416,  imposing  corporation  licensee 
fee  based  on  amount  of  capital  stock,  as  to  foreign  corporations  carry- 
ing on  both  interstate  and  intrastate  business ;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  33,  100  N.  E.  340,  construing  State  statute 
requiring  grab-irons  on  locomotives  and  cars ;  Hirschf eld  v.  McCullagh, 

64  Or.  516,  130  Pac.  1132,  act  of  1903,  in  so  far  as  it  requires  payment 
of  a  license  fee  based  upon  whole  amount  of  capital  stock  of  foreign 
corporation,  whether  employed  within  State  or  not,  is  void. 

Distinguished  in  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  85,  58 
L*  Ed.  184,  34  Sup.  Ct.  15,  upholding  excise  tax  exacted  from  foreign 
corporation  under  Massachusetts  Pub.  Stats.  1909,  c.  490,  as  applied 
to  corporations  doing  purely  local  business  separate  from  their  inter- 
state transactions;  Brown  v.  Pittsburgh  Life  etc.  Co;,  10  Ala.  App.  619, 

65  Soutlu  701|  upholding  statutes  imposing  tax  on  insurance  companies. 
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based  on  percentage  of  gi'oss  premiums  received  in  State,  for  privil^e 
of  doing  business  in  State;  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  10, 
Ann.  Cas.  1916C,  1237,  145  Pac.  510,  upholding  act  of  1905  and  Political 
Code,  §  416,  providing  for  license  tax,  etc.,  on  corporations,  as  applied 
to  foreign  corporations  doing  interstate  business;  Northern  Pac.  Ry.  Co. 
V.  Gifford,  25  Idaho,  303,  136  Pac.  1133,  construing  act  of  1912,  imposing 
license  f^x  on  foreign  corporations;  S.  S.  White  Dental  Mfg.  Co.  v. 
Common\yealth,  212  Mass.  42,  Ann.  Oas.  19180,  805,  98  N.  E.  1059,  up- 
holding act  of  1909,  requiring  foreign  corporations  to  pay  annual  tax 
of  percentage  of  capital  stock. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  Ann. 
Oas.  19130.  815. 

Payment  of  Invalid  tax  imposed  by  Oolorado  act  of  1907  upon  stock  of 
foreign  railroad  wbose  business  is  principally  interstate  is  not  voluntary 
wbere  failure  to  pay  it  would  result  In  penalty. 

Approved  in  Gaar,  Scott  &  Co.  v.  Shannon,  223  U.  S.  472,  56  L.  Ed. 
512,  32  Sup.  Ct.  236,  payment  by  foreign  corporation  of  franchise  tax 
imposed  by  Texas  act  of  1905,  to  escape  consequences  of  provisions  of 
statute  under  which  corporation  failing  to  pay  incurs  penalty  and  for- 
feits right  to  do  business,  is  not  voluntary,  and  may  be  recovered  back; 
Hartford  Fire  Ins.  Co.  v.  Jordan,  168  Cal.  280,  142  Pac.  842,  applying 
rule  to  payment  by  insurance  of  corporate  liens  tax  illegally  exacted; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  562,  Ann.  Oas. 
19160,  214,  106  N.  E.  312,  compliance  of  foreign  corporation  with  act  of 
1903,  relating  to  process  agent,  does  not  estop  it  to  deny  liability  to 
excise  tax  imposed  by  foreign  corporation  tax  law  of  1909 ;  Chicago  etc. 
Ry.  Co.  V.  Bowman  County,  31  N.  D.  158,  153  N.  W.  988,  holding  pay- 
ment of  taxes  to  avoid  penalty,  portion  of  which  taxes  are  illegal,  is 
payment  under  compulsion;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn. 
500,  502,  504, 175  S.  W.  550,  551,  payment  under  protest,  reserving  right 
to  sue  for  recovery  of  privilege  tax  required  of  foreign  corporations  by 
act  of  1909,  failure  to  pay  which  would  have  reqtiired  corporation's 
factory  to  remain  idle,  and  would  have  rendered  its  contracts  void,  is 
made  under  duress. 

823  V.  8.  288-298,  56  L.  Ed.  439,  32  Sup.  Ct.  286,  00LLIK8  V.  TEXAS. 
Texas  act  of  1907,  regulating  practice  of  medicine  is  valid. 
Approved  in  Herrington  v.  State,  73  Tex.  Cr.  360,  166  S.  W.  721,  Byrd 
V.  State,  72  Tex.  Cr.  244,  246, 162  S.  W.  361,  363,  Lewis  v.  State,  69  Tex. 
Cr.  595,  155  S.  W.  523,  and  Collins  v.  State,  68  Tex.  Cr.  357,  152  S.  W. 
1049,  all  following  rule;  Tucker  v.  Williamson,  229  Fed.  207|  construing 
Harrison  Narcotic  Act  of  1914. 
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One  whose  confltitntloiial  zlgbts  are  not  InMnged  by  Texas  act  of  1907, 
as  tn  registering  and  licensing  medical  practitioners,  cannot  complain  tbat 
statute  may  be  void  in  other  cases. 

Approved  in  Kendrick  v.  Maryland,  235  U.  S.  621,  59  L.  Ed.  390,  35 
Sup.  Ct.  140,  applying  rule  to  attack  on  validity  of  Maryland  Motor 
Vehicle  Act ;  McCabe  v.  Atchison  etc.  Ry.  Co.,  235  U.  S.  162,  59  L.  Ed. 
175,  35  Sup.  Ct.  69,  applying  rule  to  Oklahoma  separate  coach  law  of 
1907;  Yazoo  etc.  R.  R.  Co.  v.  Jackson  Vinegar  Co.,  226  U.  S.  220,  57 
L.  Ed.  195,  33  Sup.  Ct.  40,  carrier  penalized  under  Mississippi  act  of 
1908,  for  failure  to  make  reasonably  prompt  settlement  of  just  claim, 
cannot  urge  invalidity  of  statute  in  tha*t  it  equally  penalizes  failure  to 
accede  to  excessive  claim ;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S. 
550,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  upholding  Iowa  Code  provisions 
relating  to  inspection  of  concentrated  commercial  feeding  stuffs  as 
applied  to  sales  by  importers  in  original  packages;  Standard  Home  Co. 
y.  Davis,  217  Fed.  914,  applying  role  on  attack  on  Arkansas  act  of  1913, 
regulating  investment  companies. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi* 
nance.    Note,  Ann,  Oas.  19150,  58,  60. 

Texas  sUtnte  of  1907,  requiring  that  oiteopaths  professing  to  help  cer- 
tain ailments  by  scientific  maaipnlation  alfaeting  the  nerre  centers,  shall 
bare  had  a  sdentl/ic  training. 

Approved  in  Commonwealth  v.  Zimmerman,  221  Mass.  189,  108  N.  E. 
895,  upholding  statute  regulating  practice  of  medicine,  when  construed 
to  include  chiropractors;  People  ▼.  Griswold,  213  N.  Y.  96,  L.  B.  A. 
1915D,  538,  106  N.  £.  931,  upholding  statute  prescribing  educational 
qualifications  for  applicants  to  practice  dentistry. 

The  distinction  between  paid  and  gratoltoas  medical  services  made  by 
Texas  Medical  Act  of  1907  does  not  violate  Federal  Oonstltiitlon. 

Approved  in  Arnold  v.  Schmidt,  155  Wis.  62,  143  N.  W.  1058,  uphold- 
ing act  of  1911,  providing  that  persons  practicing  osteopathy  for  reward 
shall  obtain  a  license  therefor. 

Miscellaneous.  Cited  in  Rosenkrans  v.  Rhode  Island,  225  U.  S.  698, 
56  L.  Ed.  1268,  32  Sup.  Ct.  840,  affirming  judgment  on  authority  of  prin- 
cipal ease. 

223  U.  &  29^-^802,  56  Ii.  Ed.  445,  32  Bnp.  Ot.  218,  METER  ▼.  WEI«L8  FABOO 
k  CO. 

Nonresident  express  company  whose  business  is  principally  interstate 
is  not  subject  to  gross  revenue  tax  imposed  by  Oklahoma  act  of  1910,  in  pro- 
portion to  ratio  of  Intrastate  to  interstate  bnslneis. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  234, 
60L.  Ed.  619,  620,  36  Sup.  Ct.  262,  annual  tax  graduated  according  to 
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paid-up  capital,  imposed  on  domestic  corporation  under  Kansas  act  of 
1913,  on  privilege  of  being  a  corporation,  does  not  offend  commerce 
clause  as  applied  to.  railroad  with  paid-up  capital  of  thirty  million  dol- 
lars whose  lines  extend  into  other  states;  Choctaw  etc.  R.  R.  Co.  v. 
Harrison,  235  U.  S.  299,  59  L.  Ed.  237,  35  Sup.  Ct.  27,  gross  revenue 
tax  imposed  by  Oklahoma  Act  of  1908,  upon  coal  miners  or  producers 
based  on  percentage  of  gross  receipts,  is  privilege  tax  which  cannot  be 
exacted  from  Federal  instrumentality  acting  under  Curtis  Act;  Missouri 
etc.  Ry.  Co.  v.  Meyer,  204  Fed.  141,  145,  applying  rule  under  Oklahoma 
Acts  of  1908  and  1909;  Southern  Ry.  Co.  v.  Railroad  Commission,  179 
Ind.  33,  100  N.  E.  340,  construing  State  statute  requiring  grab-irons  on 
locomotives  and  cars;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Gas. 
1916A,  18,  48  L.  R.  A.  (N.  8.)  1161,  67  L.  Ed.  1542,  33  Sup.  Ct.  729, 
arguendo. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
U.  S.  364,  69  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding  franchise  tax  imposed 
by  Arkansas  Act  of  1911,  as  applied  to  foreign  railway  doing  both  inter- 
state and  intrastate  business,  where  State  court  construes  tax  as  being 
imposed  solely  on  intrastate  business;  Baltic  Min.  Co.  v.  Massachusetts, 
231  U.  S.  85,  68  L.  Ed.  134,  34  Sup.  Ct.  15,  upholding  foreign  corpora- 
tion excise  tax  imposed  by  Massachusetts  Act  of  1909,  as  applied  to  for- 
eign corporation  carrying  on  local  business  separate  from  interstate 
transactions;  United  States  Express  Co.  v.  Minnesota,  223  U.  S.  346, 
347,  56  L.  Ed.  465,  466,  32  Sup.  Ct.  211,  upholding  tax  on  gross  receipts 
of  nonresident  express  company,  under  Minnesota  act  of  1905,  which 
includes  earnings  from  interstate  shipments  where  transportation  while 
in  company's  hands  was  performed  wholly  within  State;  S.  S.  White 
Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  42,  Ann.  Gas.  1913G,  805, 
98  N.  E.  1059,  upholding  Massachusetts  act  of  1909,  imposing  annual 
excise  tax  on  foreign  corporations  based  on  percentage  of  par  value  of 
capital  stock. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Notej  Ann. 
Gas.  1913G,  813. 

Eqoity  has  Jurisdiction  over  salt  to  test  Talldity  of  statute  Imposing  tax. 
Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  296,  69 
L.  Ed.  236,  35  Sup.  Ct.  27,  following  rule. 

Erroneous  or  invalid  levy  of  assessment  as  ground  for  enjoining 
collection  of  tax.    Note,  Ann.  Gas.  1915G,  760. 

OroBs  revenue  tax  exacted  from  nonresident  corporation  by  OUalioma 
act  of  1910,  based  on  ratio  of  intrastate  to  interstate  bnsineas,  cannot  be 
construed,  for  purpose  of  saving  its  constitntionalltf ,  as  refeixing  only  to 
receipts  ftom  intrastate  commerce. 
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Approved  in  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Com.,  229  Fed. 
254;  holding  void  privilege  tax  imposed  on  railroad  by  Mississippi  act 
of  1912;  State  v.  Northern  Express  Co.,  76  Wash.  641,  648,  136  Pac. 
1162,  1165,  act  of  1907,  imposing  piivilege  tax  based  on  gross  receipts 
of  express  companies,  is  void;  dissenting  opinion  in  State  v.  Northern 
Express  Co.,  80  Wash.  328,  141  Pac.  764,  majority  upholding  act  of 
1907,  imposing  privilege  tax  based  on  gross  receipts  of  express 
companies. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  v.  State,  106  Ark. 
328,  329,  152  S.  W.  112,  113,  upholding  act  of  1911,  imposing  privilege  , 
tax  on  corporations ;  Northern  Pac.  Ry.  Co.  v.  Gilford,  25  Idaho,  207,  136 
Pac.  1134;  construing  act  of  1912,  imposing  license  tax  on  foreign  corpo- ' 
rations ;  State  v.  Northern  Ex]>ress  Co.,  80  Wash.  319,  322,  141  Pac.  761, 
762,  upholding  act  of  1907,  imposing  privilege  tax  based  on  g^roBS  re- 
ceipts of  express  companies. 

Effect  of  partial  invalidity  of  statute.    Note,  Aim.  Oas.  1916D,  92. 

223  U.  S.  803-316^  56  L.  Ed.  448,  32  Sup.  Ct.  281,  POWERS  ▼.  UKITED 
STATES. 

Eedtal  in  indictment  that  grand  Jury  was  selected,  impaneled,  sworn 
and  charged,  and  tlut  they  on  their  oaths  present,  etc.,  is  sufficient  on  writ 
of  error,  to  show  grand  Jury  was  sworn. 

Approved  in  Johnson  v.  United  States,  38  App.  D.  C.  349,  recital  in 
record  on  appeal  homicide  case  that  "defendant  being  arraigned,  pleads 
thereto"  implies  that  indictment  was  read  to  defendant. 

Failure  of  record  to  show  grand  jury  sworn.    Note,  49  L.  B.  A. 
(N.  8.)  1217. 

One  good  connt  in  an  Indictment  will  support  a  general  conviction. 

Approved  in  Frankfurt  v.  United  States,  231  Fed.  907,  where  accused 
was  convicted  on  two  counts  and  sentence  passed  on  both  counts,  to  run 
eoncurrently  and  only  one  count  was  valid,  error  in  sustaining  other 
count  is  harmless. 

Accused  TOlnntaiily  taUng  stand  in  own  behalf  may  be  cross-examined. 

Approved  in  Diggs  v.  United  States,  220  Fed.  564,  136  C.  C.  A.  147, 
following  .rule. 

Scope  of  cross-examination  of  accused  testifyiiig  in  own  behalf,  dis- 
ciuned. 

Cited  in  De  Witt  y.  Skinner,  232  Fed.  446,  discussing  scope  of  eross- 
examination. 
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223  U.  a  317-384,  56  L.  Ed.  463,  32  Sup.  Ot.  207,  SOOCA  y.  THOMPSON. 

"Most-fAYored  nation*'  clause  in  Italian  treaty  ot  1878  does  not  give 
Italian  Consul  right  to  administer  estate  of  Italian  citizen  dying  Intestate 
to  exclusion  of  person  given  right  to  administer  by  local  law,  because  of 
privilege  of  Intervention  in  Estates  given  to  consular  officers  by  Argentine 
Treaty  of  1853. 

Approved  in  Vujic  v.  Youngstown  Sheet  &  Txibe  Co.,  220  Fed.  390, 
391,  holding  Austro-Hungarian  counsel  is  entitled  to  receive  moneys  due 
citizens  and  residents  of  his  country  under  Ohio  Workmen's  Insurance 
Act;  Hall  v.  Santangelo,  178  Ala.  449^  60  South.  169,  arguendo. 

Explained  in  Austro-Hungarian  Consul  v.  Westphal,  120  Minn.  138, 
139,  140,  139  N.  W.  306,  307,  discussing  right  of  Austro-Hungarian  con- 
sul to  administer  estate  of  one  of  his  nationals  in  liinnesota;  In  re 
D'Adamo's  Estate,  212  H.  Y.  219,  220,  223,  226,  228,  231,  L.  R.  A.  1915D, 
373,  106  N.  E.  83,  84,  86,  87,  holding  where  Italian  died  intestate  in  New 
York,  leaving  wife  and  children,  residents  of  Italy,  and  a  brother,  resi- 
dent in  New  York,  Italian  consul  was  not  entitled  to  letters  of  adminis- 
tration in  preference  to  brother. 

Distinguished  in  Estate  of  Servas,  169  Cal.  248,  249,  Ann.  Oas.  1916D, 
233,  146  Pac.  655,  Greek  consul  is  not  entitled  to  administer  estate  of 
Greek  dying  intestate  to  exclusion  of  public  administrator. 

Rights   and   duties   of   consul   with   respect   to   decedent's  estate. 
Note,  Ann.  Oas.  1913D,  665. 

Jurisdiction  and  power  to  consuls  to  administer  on  estates.    Note, 
87  L.  R.  A.  (N.  8.)  549. 

823  U.  8.  336-348,  56  L.  Sd.  469,  32  8up.  Ct.  211,  X7NITED  8TATE8  EZ- 
PBESS  00.  V.  MINNESOTA. 

Earnings  of  nonresident  express  company  in  carrying  goods  between 
two  points  in  8tate  over  route  traversing  another  State,  so  far  as  derived 
from  carriage  within  State  may  be  included  in  gross  receipts  to  base  tax  im- 
posed by  M^mesota  statute. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
364,  59  L.  Ed.  272,  35  Sup.  Ct.  99,  upholding  Arkansas  Act  of  1911, 
imposing  privilege  tax  on  foreign  corporations  based  on  percentage  of 
capital  stock  represented  by  property  used  in  local  business,  as  applied 
to  railroad  doing  both  interstate  and  intrastate  business;  Ohio  River 
etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  593,  58  L.  Ed.  746, 
34  Sup.  Ct.  372,  upholding  Ohio  statute  imposing  excise  tax  on  gross 
receipts  of  railroads;  Ewing  v.  Leavenworth,  226  U.  S.  468,  57  L.  Ed. 
305,  33  Sup.  Ct.  157,  applying  rule  to  municipal  privilege  tax;  Pacific 
Gas  &  Electric  Co.  v.  Roberts,  168  Cal.  426,  143  Pac.  701,  holding  Consti- 
tution, ait.  XIII,  §  14,  imposing  taxes  on  operating  property  of  public 
service  corporations  at  percentage  of  gross  receipts  in  lieu  of  all  other 
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taxes,  exempts  gas  company  from  motor  vehicle  tax;  Southern  Ry.  Co. 
▼•  Railroad  Commission,  179  Ind.  33,  100  N.  E.  340,  construing  State 
statute  requiring  grab-irons  on  locomotives  and  cars ;  Marconi  Wireless 
Tel.  Co.  V.  Commonwealth,  218  Mass.  571,  Ann.  Oas.  19160,  214, 106  N.  E. 
316,  Connecticut  corporation  maintaining  Boston  sales  office  where 
samples  were  kept  and  salesmen  for  New  England  district  had  their 
headquarters  is  not  wholly  engaged  in  interstate  commerce,  it  appear- 
ing that  customers  visited  its  local  office,  and  is  subject  to  foreign  cor- 
poration tax  law  of  1909;  United  States  Express  Co.  v.  Portsmouth,  114 
Va.  735,  77  S.  E.  507,  upholding  city  ordinance  imposing  license  tax  on 
express  companies. 

Explained  in  Northern  Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  205,  207, 
136  Pac.  1134,  construing  act  of  1912,  imposing  license  tax  on  foreig^i 
corporations. 

Distinguished  in  Johnson  ▼.  Wells,  Fargo  ft  Co.,  239  U.  S.  243,  60 
L.  Ed.  248,  36  Sup.  Ct.  65  (affirming  214  Fed.  184,  185,  L.  R.  A.  19160, 
522,  130  C.  C.  A.  528),  which  reversed  205  Fed.  74,  making  gross  earn- 
ings within  States  the  controlling  factor  in  fixing  value  for  taxation  of 
property  of  express  companies  as  is  done  by  State  board  in  administra- 
tion of  S.  D.  Laws  1907,  c.  64,  violates  State  Constitution,  art.  XI,  §  2, 
where  individuab  are  taxed  according  to  value  of  property  irrespective 
of  income. 

A  State  may  tax  property  though  It  Is  used  In  interstate  commerce.  ' 

Approved  in  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  83,  58  L.  Ed. 
133,  34  Sup.  Ct.  15,  upholding  Massachusetts  act  of  1909,  imposing 
excise  tax  on  foreign  corporations  based  on  capital  stock,  as  applied  to 
corporation  doing  local  business  apart  from  interstate  business,  though- 
its  goods  are  sold  and  shipped  in  interstate  commerce;  Ferguson  v.  Mc- 
Donald, 66  Fla.  502,  63  South.  918,  construing  city  ordinance  imposing 
license  tax  on  telegraph  companies;  Atlas  Powder  Co.  v.  Goodloe,  131 
Tenn.  507,  175  S.  W.  551,  upholding  act  of  1909,  imposing  privilege  lax 
on  foreign  corporation,  measured  by  its  authorized  capital  stock;  State 
v.  Northern  Express  Co.,  80  Wash.  310,  311,  141  Pac.  758,.  upholding 
act  of  1907,  imposing  privilege  tax  based  on  gross  receipts  of  express 
companies. 

By  whatever  name  an  exaction  may  be  called.  If  It  amounts  to  no  more 
than  the  ordinary  tax  upon  property,  or  a  Just  equivalent  therefor.  It  Is  not 
Inconsistent  with  the  Constttution. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  234, 
60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  upholding  Kansas  act  of  1913,  im- 
posing on  domestic  corporations  annual  privilege  tax  graduated  accord- 
ing to  capital  stock. 
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Indading  in  gross  receipts  of  nonrestdent  eipress  company,  npon  basis 
of  wliich  tax  is  imposed  by  Minnesota  statute,  the  earnings  from  interstate 
shipment,  where  transportation,  while  in  company's  hands,  was  performed 
wholly  within  State,  is  not  burden  on  interstate  commerce,  especiaUy  where 
tax  is  not  nndnly  great. 

Approved  in  State  ex.  rel.  Dawdon  y.  Sessions,  95  Kan.  27B,  147  Par. 
790,  construing  act  of  1913,  requiring  foreign  corporations  to  file  annual 
statements  and  to  pay  annual  fee  as  condition  to  doing  business  in 
State;  State  v.  Cudahy  Packing  Co.,  129  Minn.  34,  151  N.  W.  412, 
upholding  act  of  1907,  authorizing  imposing  of  gross  earnings  tax  upon 
refrigerator-cars;  State  v.  Northern  Express  Co.,  76  Wash.  641,  647, 
648,  136  Pac.  1162, 1164,  1165,  act  of  1907,  imposing  privil^e  tax  based 
on  gross  receipts  of  express  companies,  is  void. 

Distinguished  in  St.  Louis  Southwestern  Ry.  Co.  T.  State,  106  Ark. 
328,  152  S.  W.  112,  upholding  act  of  1911,  imposing  privilege  tax  on 
corporations;  S.  S.  White  Mfg.  Co.  v.  Commonwealth,  212  Mass.  44, 
Ann.  Cas.  19130,  805,  98  N.  £.  1060,  and  Marconi  Wireless  Tel.  Co.  v. 
Commonwealth,  218  Mass.  567,  Ann.  Oas.  19160,  .214,  106  N.  £.  314, 
both  upholding  foreign  corporation  tax  law  of  1909;  State  v.  Northern 
Express  Co.,  80  Wash.  319,  322, 141  Pac.  761,  762,  upholding  act  of  1907, 
imposing  privilege  tax  law  on  gross  receipts  of  express  companies. 

Imposition  of  license  tax  or  fee  on   foreign  corporation.    Note, 

Ann.  Oas.  19160,  1250. 

•  ■ 

223  U.  a  349-^)65,  56  L.  Ed.  466,  32  Sup.  Ot.  271,  LIKOOLN  OAS  ft  EiLEa 
TBIO  00.  y.  UNOOLN. 

The  burden  ot  showing  tlie  confiscatory  character  of  rates  is  upon  the 
complaining  public  service  company. 

Approved  in  Commonwealth  v.  Boston  etc.  Ry.  Co.,  212  Mass.  86,  98 
N.  E.  1077,  upholding  act  of  1910,  prescribing  reduced  street-car  rates 
for  school  children. 

In  fixing  rates  to  be  charged  by  public  service  companies,  the  matters 
to  be  considered  are,  the  present  value  of  the  company's  plant,  the  probable 
effect  of  the  reduced  rate  upon  the  future  net  income,  and  what  deduction* 
If  any,  should  be  made  ftom  the  gross  receipts  as  a  fnnd  to  preserve  tha 
pro#arty  from  future  depreciation. 

Approved  in  Ft.  Smith  Light  &  Traction  Co.  v.  Ft.  Smith,  202  Fed, 
588,  holding  under  Kirby's  Ark.  Dig.,  §§  5445,  5446,  municipal  gas  rate 
ordinance  which  was  passed  without  making  examination  of  books  or 
ascertaining  value  of  plant  or  expense  of  maintenance  or  operation, 
was  void;  Des  Moines  Gas  Co.  v.  Des, Moines,  199  Fed.  206,  discussing 
elements  of  valuation  of  gas  plant  for  rate  purposes. 
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223  V.  8.  864-376,  Ann.  Oas.  1913D,  1221,  56  L.  Ed.  473,  32  Sup.  Ot.  27B> 
METBOPOLITAN  BED  WOOD  LXTMBEB  CO.  T.  DOE. 

AU  fnrtber  proceedings  on  libel  by  salvage  claimants  to  towed  in  vessel 
disabled  in  collision  most  stop  upon  pleading  pending,  in  same  court,  of  pro- 
ceedings to  limit  vessel's  liability,  in  which  there  had  been  an  appraisement 
and  a  stipulation  to  pay  appraised  value  into  court. 

Approved  in  Monongaliela  River  Consol.  Coal  etc.  Co.  v.  Hui'st,  200 
Fed.  714,  119  C.  C.  A.  127,  right  to  maintain  procee4ing  for  limitation 
of  liability  is  not  waived  by  excepting  to  libel  in  suit  for  damages 
for  collision  on  ground  that  it  did  not  negative  facts  that  would  entitle 
respondent  to  limitation  under  statute. 

The  issnaace  of  an  injunction  is  not  necessary  to  stop  proceedings  in 
separate  or  independent  suits  upon  limited  liability  daima. 

Cited  in  ^he  Titanic,  204  Fed.  297,  arguendo. 

Miscellaneous.  Cited  in  The  Steam  Dredge  No.  6,  222  Fed.  577,  as 
to  priority  and  knowledge  to  bar  limitation  of  liability. 

223  U.  S.  376-390»  56  L.  Ed.  476^  32  Sup.  Ct  277,  0UEBA8  Y  ABKEDONDO 
v.  CUEBAB  Y  ABBEDONDO. 

Sabsequent  amendment  of  bill  to  foreclose  mortgage  takea  pro  conf esse, 
so  as  to  create  Jurisdiction  by  dismissing  bill  as  to  all  but  one  defaulting  de- 
fendant, will  not  Justify  final  decree  against  remaining  defendant  as  of  date 
before  his  death  based  on  order  pro  conf esse,  but  upon  such  amendment,  de- 
fault should  be  set  aside. 

Approved  in  Stimson  v.  Cathedral  Mining  etc.  Co.,  264  Mo.  206,  208, 
174  S.  W.  424,  425,  where  clerk  makes  erroneous  entry  of  order  compel- 
ling defendant  to  produce  books,  which  is  void  on  its  face,  and  defend- 
ant, failing  to  comply  therewith  has  answer  stricken  out,  amendment  of 
record  entry  will  be  granted  on  appeal  on  condition  that  answer  be 
reinstated. 

A  decree  nunc  pro  tunc  presupposes  a  decree  allowed,  but  not  entered 
through  inadvertence,  or  a  decree  in  a  cause  which  is  under  advisement  when 
the  death  of  a  party  occurs. 

Approved  in  Lenoir  Car  Wks.  v.  Trinkle,  228  Fed.  635,  where  after 
motion  for  new  trial  overruled  and  after  judgment  ordered  on  verdict 
for  plaintiff,  defendant  filed  petition  for  rehearing  of  motion,  and  plain- 
tiff died  before  it  vas  decided,  court  could  order  entry  of  judgment 
nunc  pro  tunc  as  if  of  date  of  submission  of  petition. 

223  ir.  8.  890-407,  56  L.  Ed.  481,  82  8up.  Ot.  267,  OINOINKATI  V.  LOUIS- 
VUULE  a»  K.  B.  B.  OO. 

Effect  of  ordinance  of  1787  on  states  carved  out  of  Northwest 
Territory.    Note,  Ann.. Oaa.  1915D,  961. 
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223  U.  S.  407-424,  66  L.  Ed.  486,  82  Sup.  Ct.  269,  UKITBD  STATES  T. 
OITBOEN. 

Not  cited. 

223  U.  S.  424-487,  66  L.  Ed.  492,  82  Sup.  Ot.  268,  FEKBI8  v.  FBOHMAN. 

State  decision  enf ordng  common  law  performing  rights  of  owners  of  nn- 
printed  and  onpublished  play  as  against  owner  of  copyriglit  adoption  who 
stood  upon  his  copyright,  denies  Federal  right  within  Berised  Statutes,  aee- 
tion  709,  governing  writs  of  error  from  Supreme  Court. 

Approved  in  Creswill  v.  Gran*  Lodge  K.  of  P.,  225  U.  S.  258,  56 
L.  Ed.  1079,  32  Sup.  Ct.  822,  right  of  fraternal  order  to  use  of  corporate 
name  and  to  use  distinctive  words  in  such  name  to  designate  order 
when  invoked  in  virtue  of  authority  to  incorporate  conferred  by  Fed- 
eral Incorporation  Act  of  1870,  is  claimed  under  authority  exercised 
under  United  States  within  Rev.  Stats.,  §  709. 

British  copyrin^  gtstntes  do  not  indicate  purpose  to  iaeapadtate  Brltldi 
citizens  from  holding  their  intellectual  productionB  secure  from  interference 
in  other  Jurisdictions  according  to  prlncipjes  of  common  law. 

Approved  in  Gorham  Mfg.  Co.  v.  Weintraub,  196  Fed.  962,  the 
Englisli  statute  relating  to  hall-marks  cannot  be  given  extraterritorial 
effect  to  bar  trademark  adopted  in  this  country  and  known  to  trade  as 
designating  particular  products  of  complainant. 

Common-law  rights  in  intellectual  productions.    Note,  48  L.  B.  A. 
(N.  8.)  640,  641. 

223  U.  S.  487-442,  56  L.  Ed.  497,  82  Sup.  Ot.  248,  BEITLEB  ▼.  HABBIS. 

Iiogislature  may  change  rules  of  evidence  even  to  affect  pending  ca8es» 
without  violating  contract  or  due  process  clauses. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  430,  Ann. 
Oas.  1916B,  691,  59  L.  Ed.  657,  35  Sup.  Ct.  328,  upholding  section  16 
of  Interstate  Commerce  Act,  making  findings  and  order  of  Commission 
prima  facie  evidence  of  facts  therein  stated ;  Easterling  Lumber  Co.  v. 
Pierce,  235  U.  S.  382,  59  L.  Ed.  282,  35  Sup.  Ct.  133,  due  process  clause 
is  not  violated  by  giving  retroactive  application  to  Mississippi  act  of 
1912,  enacted  after  happening  of  accident,  but  before  trial,  making 
*  happening  of  accident  prima  facie  evidence  of  negligence ;  Luria  v. 
United  States,  231  U.  S.  26,  27,  68  L.  Ed.  107,  34  Spp.  Ct.  10,  upholding 
section  15  of  Naturalization  Act  of  1906,  making  certificates  impeach- 
able for  fraud  or  illegality  in  their  procurement;  Shields  v.  Pyles,  180 
Ind.  81,  99  N.  E.  745,  holding  in  proceeding  to  establish  a  drain,  a  report 
of  drainage  commissioners  was  admissible  in  evidence  under  Bums' 
Ann.  Stats.  1908,  §  6151;  State  v.  Marshall,  95  Kan.  632,  148  Pac.  676, 
upholding  act  of  1915|  providing;  tiial  BO  p«non  fihall  be  disqualified  as 
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witness  in  criminftl  case  by  reason  of  his  conviction  of  felony;  State 
Board  of  Education  v.  Remrick,  160  N.  C.  567,  76  S.  E.  629,  upholding 
act  of  1887,  making  recitals  in  tax  deed  presumptive  evidence. 

Validity   of  statute   making   certain   facts   prima   facie   evidence. 
Note,  Ann.  Oas.  1916B,  699. 

223  U.  8.  i42rAffr,  Ann.  Oas.  19130,  1188,  66  L.  Ed.  500,  32  Sup.  Ct.  250. 
DIAZ  y.  UNITED  STATES. 

Hearsay  evidence  admitted  without  objection  is  to  be  considered  and 
giyen  its  natural  prohatiye  effect  as  if  it  were  in  law  admissible. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Commis- 
sion Co.,  223  U.  S.  596,  56  L.  Ed.  567,  32  Sup.  Ct.  316,  applying  rule  to 
eyidence  of  existence  of  shipping  rates;  Taplin  &  Rowell  v.  Harris,  88 
Vt.  21,  29,  90  Atl.  959,  962,  applying  rule  to  declarations  of  alleged 
agent  as  to  his  authority. 

When  offense  is  not  capital  and  accused  is  not  in  custody,  and,  after 
trial  began,  he  yoluntarily  absents  lilmself ,  this  operates  as  a  waiver  of  bis 
right  to  be  present. 

Approved  in  Freeman  y.  United  States,  227  Fed.  748,  another  judge 
cannot  be  substituted  for  one  before  whom  felony  trial  was  commenced 
during  its  progress  and  while  testimony  is  being  taken. 

The  voluntary  absence  of  accused  at  time  wlien  his  presence  is  not  made 
indispensable  by  statute,  coupled  with  express  consent  that  trial  go  on  in 
presence  of  his  counsel,  is  waiyer  of  statutory  xlght  to  be  present  at  every 
stage  of  triaL 

Approved  in  Frank  y.  Mangum,  237  U.  S.  341,  59  L.  Ed.  985,  35  Sup. 
Ct.  582,  upholding  Georgia  practice  that  accused  may  waive  presence 
when  verdict  rendered,  and  that  such  waiver  may  be  given  after  as  well 
as  before,  the  event,  and  is  inferred  by  motion  for  new  trial  made  upon 
other  grounds  alone. 

223  U.  &  46a-473,  66  L.  Ed.  610,  82  Sup.  Ot.  236,  OAAB^  800TT  ft  00.  y. 
8HAKN0K. 

Where. a  State  court  has  decided  against  plaintiff  in  error  on  matter  of 
general  law  broad  enough  to  sustain  Judgment,  Supreme  Oourt  will  not  con- 
sider Federal  questions. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  599,  57  L.  Ed.  988,  33  Sup.  Ct  605,  considering  certificate  of  pre- 
siding judge  of  highest  court  in  determining  existence  of  Federal 
question. 

Distinguished  in  Rogers  y.  Hennepin  Co.,  240  U.  S.  186,  60  L.  Ed.  597, 
36  Sup.  Ct.  267|  decision  of  highest  State  court  affirming  decree  dis- 
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missing  bill  to  cancel  tax  assessments  does  not  rest  upon  ground  in- 
dependent of  Federal  question,  where  sole  ground  of  decision  was  con- 
trolling effect  of  prior  State  decisions. 

If  the  Federal  question  is  properly  presented  and  necessarily  controls 
the  determination  of  the  case,  the  appellate  Jurisdiction  of  the  Supreme 
Court  Is  not  defeated  because  the  4«<:i^on  Is  pat  upon  some  matter  of  local 
law. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Duvall,  225  U.  S.  487,  56 
L.  Ed.  176,  32  Sup.  Ct.  790,  applying  rule  in  action  by  railroad  employee 
for  personal  injuries;  dissenting  opinion  in  Creswill  v.  Grand  Lodge  K. 
of  P.,  225  U.  S.  263,  66  L.  Ed.  1081,  32  Sup.  Ct.  822,  majority  reviewing 
question  of  laches  as  bar  to  injunctive  relief;  Northern  Pac.  Ry.  Co.  v. 
Coneannon,  239  U.  S.  388,  60  L.  Ed.  844,  36  Sup.  Ct.  158,  arguendo. 

The  application  of  laches  aod  of  statute  of  limitations  does  not  present 
a  Federal  auestlon. 

Approved  in  Wood  v.  Chesborough,  228  U.  S.  677,  67  L.  Ed.  1020,  33 
Sup.  Ct.  706,  decision  of  State  court  adverse  to  parties  asserting  title  to 
lands  under  State  grants  which  they  claim  cannot  be  defeated  without 
denial  of  constitutional  immunities  is  not  reviewable  by  Supreme  Court 
where  State  decision  was  based  on  effect  of  another  decree  as  res  adjudi- 
cata  and  on  doctrine  of  laches. 

Payment  under  protest  by  foreign  corporation  of  ftanchlse  tax  Imposed 
by  Texas  act  of  1905,  to  escape  penalty  of  self -executing  forfeiture  provi- 
sions of  statute,  is  payment  under  duress  and  may  be  recovered  back. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  O'Connor,  223  U.  S.  287,  Ann. 
Cas.  19130,  1050,  56  L.  Ed.  438,  32  Sup.  Ct.  216,  applying  rule  to  pay- 
ment of  unconstitutional  tax  imposed  under  Colorado  aet  of  1907,  upon 
capital  stock  of  foreign  railroad  doing  principally  interstate  business; 
Hartford  Fire  Ins.  Co.  v.  Jordan,  168  Cal.  281,  142  Pac.  843,  payment 
by  insurance  company  of  corporate  license  tax  illegally  exacted  after 
taking  effect  of  Constitution,  art.  XIII,  §  14,  is  not  voluntary ;  Chicago 
etc.  Ry.  Co.  v.  Bowman  County,  31  N.  D.  158,  163  N.  W.  988,  holding 
payment  of  taxes  to  avoid  penalty,  portion  of  which  taxes  are  illegal,  is 
payment  under  compulsion;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn. 
500,  504,  175  S.  W.  550,  551,  payment  under  protest,  reserving  right  to 
sue  for  recovery  of  privilege  tax  required  of  foreign  corporations  by  act 
of  1909,  failure  to  i)ay  which  would  have  required  corporation's  factory 
to  remain  idle,  and  would  have  rendered  its  contracts  void|  is  made 
under  duress. 
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223  V.  8.  473-480,   66  L.  Ed.  513.   32    Sup.  Ct.   238,  NEW  BCABSHALL 
ENGINE  00.  ▼.  MARSHALL  ENOINB  OO. 

State  coarts  may  construe  and  enforce  contracta  relating  to  patents. 
Approved  in  Read  &  Davis  v.  Central  Vermont  Ry.  Co.,  76  N.  H.  556, 
86  Atl.  162,  State  court  has  jurisdiction  of  action  for  freight  which 
plaintiff  was  compelled  to  pay  owing  to  interstate  shipment  being 
carried  to  wrong  destination;  Geneva  Furniture  Mfg.  Co.  v.  S.  Kai-peii 
&  Bros.,  238  U.  S.  259,  59  L.  Ed.  1297,  35  Sup.  Ct.  788,  arguendo. 

■ 

Jui-isdiction  of  State  court  with  respect  to  action  involving  patent 
rights.    Note,  Ann.  Oas.  1916B,  801,  803,  804,  805,  806. 

228  U.  S.  481-492,  56  L.  Ed.  516,  32  Sup.  Ot.  205,  GALVESTON,  H.  ft  8. 
A.  B.  B.  CO.  T.  WAUiACE. 

Damage  cansed  by  failure  of  connecting  carrier  in  interstate  shipment 
to  deliver  goods  to  consignee,  for  which  failure  initial  carrier  is  made  liable 
by  Carmack  Amendment,  is  not  within  exclusive  Jurisdiction  of  Federal 
conrts  or  Interstate  Commerce^  Commission,  but  is  redressible  in  State  courts. 

Approved  in  Olcovieh  v.  Grand  Trunk  Ry.  Co.,  20  Cal.  App.  353,  358, 
129  Pac.  292,  294,  and  Elliott  v.  Chicago  etc.  Ry.  Co.,  35  S.  D.  61,  150 
N.  W.  778,  both  following  rule;  Pennsylvania  R.  R,  Co.  v.  Puritan  Coal 
Min.  Co.,  237  U.  S.  130,  69  L.  Ed.  872,  35  Sup.  Ct.  484,  discussing  juris- 
diction of  State  and  Federal  courts  under  Interstate  Commerce  Act, 
§§  8,  9,  22;  O'Connor  v.  United  States,  11  Ga.  App.  248,  75  S.  E.  Ill, 
State  courts  have  jurisdiction  of  action  on  bond  of  government  con- 
tractor; Pittsburgh  etc.  Ry.  Co.  v.  Knox,  177  Ind.  353,  98  N.  E.  299, 
upholding  State  court's  jurisdiction  of  action  for  negligent  delay  in 
delivery  of  interstate  shipment;  Read  &  Davis  v.  Central  Vermont  Ry. 
Co.,  76  N.  H.  556,  86  Atl.  162,  State  court  has  jurisdiction  of  action  for 
freight  which  plaintiff  was  compelled  to  pay  owing  to  freight  being 
carried  to  wrong  destination;  Jackson  v.  Chicago  ete.  Ry.  Co.,  34  S.  D. 
165,  147  N.  W.  732,  State  courts  have  concurrent  jurisdiction  with  Fed- 
eral courts  of  causes  of  action  for  injuries  to  interstate  shipments  of 
livestock;  Homer  v.  Oregon  Short  Line  R.  Co.,  42  Utah,  38,  128  Pac. 
529,  applying  rule  to  action  by  passenger  for  loss  of  baggage  through 
Diligence  of  interstate  carrier;  Sonman  Shaft  Coal  Co.  v.  Pennsylvania 
R.  Co.,  241  Pa.  489,  88  Atl.  747,  in  opinion  of  lower  court. 

Distinguished  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co., 

229  Fed.  17, 18,  action  for  nondelivery  of  oil  shipment  from  Mississippi 
to  Ohio  is  removable  where  it  is  shown  that  oil  was  delivered  by  initial 
earner  to  connecting  carrier  in  good  condition  at  point  outside  local 
jurisdiction  of  State  court. 

Where  statute  creating  lifitht  provides  an  exclusive  remedy,  to  be  en- 
forced in  a  particular  way,  or  before  a  particular  tribunal,  the  aggrieved 
party  will  be  left  to  the  remedy  given  by  the  statute  creating  the  ii|^t. 
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Approved  in  Western  etc.  R.  Co.  v.  White  Provision  Co.,  142  Ga.  249, 
82  S.  E.  645,  upholding  State  court's  jurisdiction  oyer  suit  for  refusal 
to  deliver  interstate  shipment;  Aldrich  v.  Southern  Ry.  Co.,  96  S.  C. 
434,  79  S.  E.  319,  State  court  has  jurisdiction  of  action  against  inter- 
state carrier  for  refusal  to  carry  freight  at  regular  interstate  rates; 
Tullar  V.  Illinois  Cent.  R.  Co.,  213  Fed.  283,  and  Loomis  v.  Lehigh 
Valley  R.  Co.,  208  N.  Y.  332,  101  N.  E.  914,  both  arguendo. 

Distinguished  in  Tennessee  Coal  etc.  R.  R.  Co.  v.  George,  233  U.  S. 
359,  58  L.  Ed.  1000,  34  Sup.  Ct.  587,  enforcement  by  Georgia  courts  of 
cause  of  action  given  by  Alabama  Code,  §  3910,  to  servant  against 
master  for  injuries  occasioned  by  defective  machinery,  does  not  deny 
full  faith  and  credit  to  Alabama  Code,  §  6115,  providing  that  all  actions 
under  section  3910  must  be  brought  in  court  of  competent  jurisdiction 
in  Alabama  and  not  elsewhere. 

Power  of  State  court  to  enforce  right  under  Federal  Employers' 
Liability  Act.    Note,  40  L.  R.  A.  (N.  S.)  687. 

m 

Commerce  Act  of  1887,  section  20,  as  amended  in  1906,  making  initial 
carrier  of  Interstate  shipment  liable  for  loss  anywhere  en  route,  is  valid  regu- 
lation of  «H>nLnierce. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Dixie  Tobacco  Co.,  228  U.  S.  595, 
57  L.  Ed.  981,  33  Sup.  Ct.  609,  holding  section  20,  as  amended  by  Car- 
mack  Amendment,  §  7,  does  not  deprive  initial  carrier  of  property  with- 
out due  process  of  law. 

Under  Carmack  Amendment,  a  carrier  accepting  goods  for  interstate 
sbipment  to  point  on  another  line,  electa  to  treat  connecting  carriers  as  its 
agents  for  all  purposes  of  transportation  and  delivery. 

Approved  in  Gamble-Robinson  Commission  Co.  v.  Union  Pac.  R.  Co., 
262  111.  404,  Ann.  Gas.  1915B,  89,  104  N.  E.  668,  and  Cleveland  etc.  Ry. 
Co.  V.  Hayes,  181  Ind.  98,  102  N.  E.  39,  both  following  rule;  Northern 
Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  92,  60  L.  Ed.  908,  36  Sup.  Ct.  493, 
upholding  sufficiency  of  notice  of  claim  for  injury  to  through  shipment 
given  to  agent  of  connecting  carrier;  Adams  v.  Chicago  Great  Western 
R.  Co.,  210  Fed.  364,  365,  holding  petition  against  several  carriers  for 
loss  of  interstate  shipment  of  wool  alleging  defendants  carried  wool  to 
destination  but  failed  to  deliver  or  account  for  same  did  not  state  cause 
of  action  under  law  of  United  States;  Storm  Lake  Tub  etc.  Factory  v. 
Minneapolis  etc.  R.  Co.,  209  Fed.  903,  904,  action  against  railroad  for 
loss  of  interstate  shipment  through  defendant's  negligence  is  not  suit 
arising  under  law  regulating  commerce  and  is  not  removable;  Post  ft 
Woodruff  V.  Atlantic  Coast  Line  R.  Co.,  138  Ga.  763,  76  S.  E.  45,  and 
Saxon  Mills  v.  New  York  etc.  R.  Co.,  214  Mass.  395, 101  N.  E.  1080,  both 
ai^endo. 
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Proof  of  ddlv€fy  of  intorstate  Bblpment  to  initial  carrier  and  of  failure 
to  deliver  same  to  conalgnee  raife  presumption  of  negligence,  ao  as  to  give 
rise  to  liability  imposed  by  Oarmack  Amendment. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Truitt  Co.,  17  Ga,  App.  239,  244, 
86  S.  E.  42,  424,  Wabash  R.  Co.  v.  Priddy,  179  Ind.  500,  101  N.  E.  730, 
Pittsburgh  etc.  Ry.  Co.  v.  Knox,  177  Ind.  356,  98  N.  E.  300,  and  Mew- 
bom  V.  LouisvUle  etc.  R.  R.  Co.,  170  N.  C.  209,  87  S.  E.  39,  all  following 
rule ;  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R. .  Co.,  209  Fed. 
897,  action  against  railroad  for  loss  of  interstate  shipment  through  de- 
fendant's negligence  is  not  suit  arising  under  law  regulating  commerce, 
and  is  not  removable;  Chesapeake  etc.  Ry.  Co.  v.  Williams,  156  Ky.  117, 
49  Ii.  B.  A.  (N.  S.)  347,  160  S.  W.  770,  applying  rule  where  owner  of 
shipment  showed  delivery  of  certain  quantity  of  goods  to  initial  carrier 
and  delivery  of  less  quantity  by  last  carrier;  Eastover  Mule  etc.* Co.  v. 
Atlantic  Coast  Line  R.  Co.,  99  S.  C.  474,  83  S.  E.  600,  where  terminal 
carrier  delivered  livestock  to  consignee  in  damaged  condition,  it  is  pre- 
sumed that  stock  was  injured  on  terminal  carrier's  line;  Cincinnati  etc. 
Ry.  Co.  V.  Rankin,  153  Ky.  737,  45  L.  R.  A.  ^N.  S.)  529,  156  S.  W.  404, 
where  injuries  to  stock  in  transit  resulted  from  wreck  caused  by  cow 
suddenly  going  on  track  in  front  of  train,  carrier  was  liable  for  injuries 
sustained,  though  it  was  not  negligent  in  striking  cow ;  Collins  v.  Denver 
etc.  Ry.  Co.,  181  Mo.  App.  217,  167  S.  W.  1180,  under  Carmack  Amend- 
ment, proof  of  delivery  to  railroad  of  shipment  of  fruit  in  good  condi- 
tion and  receipt  in  bad  cofidition  prima  facie-  establishes  carrier's 
liability;  Coovert  v.  Spokane  etc.  Ry.  Co.,  80  Wash.  91,  141  Pac.  326, 
holding  initial  ^carrier  liable  for  connecting  carrier's  wrongful  delivery 
to  consignee  named  who  was  not  holder  of  bill  of  lading;  Norfolk  etc. 
R.  Co.  V.  Norfolk  Truckers'  Exchange,  118  Va.  657,  88  S.  E.  320, 
arguendo. 

Distinguished  in  Brinson  &  Kramer  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C. 
428,  431,  86  S.  E.  373,  374,  discussing  liability  of  initial  carrier  where 
goods  lost  at  sea. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Gas.  1915B,  81,  83,  89. 

223  TT.  a  493-600,  66  I..  Ed.  523,  32  Sop.  Ot.  240»  McOAKTHT  V.  FIB8T 
HAT.  BANK 

Not  cited. 
223  TT.  8.  601--604,  56  la.  Ed.  526,  32  Sop.  Ot  M^  ImATOSER  v.  UHITBD 


Wlitwo  cettaiik  words'  tn  a  TuttB  Act  Itare  lecelved  a  partltjplar  constTQC- 
tion  by  the  courts.  Congress  In  using  same  words  in  rabaeqaent  act  most  be 
deemed  to  liave  adopted  Bach  conatmctlon. 
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Approved  in  In  re  Deand,  208  Feds  1020,  constrain^  words  "con- 
tinuous residence''  as  used  in  Naturalization  Act  of  1906,  §4. 

223  U.  S.  505-611,  56  L.  Ed.  528,  32  Sup.  Ct.  243»  MILLEB  v.  KINO. 

Not  cited. 

223  U.  8.  512-619,  56  L.  Ed.  531,  32  Sup.  Ot.  244,  UNITED  STATES  ▼.  VOBD 
DEUTSCimB  UiOYI). 

Foreign  steamsliip  company  which  lawfully  collected  in  Oermany  the 
return  passage  money  from  emigrants  violates  Immigration  Act  of  1907,  sec- 
tion 19,  where,  after  emigrants  ordered  deported,  it  retained  money  to  secure 
payment  of  return  passage. 

Apjiroved  in  United  States  v.  Twenty-Fiv^  Packages  of  Panama  Hats, 
231  U.  S.  362,  58  L.  Ed.  269,  34  Sup.  Ct.  63,  fraudulent  undervaluation 
by  foreign  consignors  in  foreign  country  of  goods  consigned  to  New 
York,  constitutes  on  their  arrival  an  attempt  to  introduce  them  into 
commerce  of  United  States  within  Customs  Administrative  Act  of  1890, 
§28. 

223  n.  8.  519-524,  56  L.  Ed.  533,  32  Sup.  Ot.  246  METBOPOUTAN  WATEB 
CO.  V.  XAW  VAIiLEY  DRAINAGE  DISTBIOT. 

Circuit  Court  decree  dismissing  bill  in  aid  of  attempt  to  remOTS  con- 
demnation proceedings  from  State  court  is  not  reviewable  in  Supreme  Court 
as  presenting  Jurisdictional  question,  where  decree  was  In  accordance  with 
mandate  of  Circuit  Court  of  Appeals. 

Approved  in  Union  Trust  Co.  v.  Westhus,  228  U.  S.  523,  524,  57  L.  Ed. 
949,  950,  33  Sup.  Ct.  593,  constitutional  question  imported  into  case  by 
amendment  to  petition  allowed  by  Federal  court  after  cause  taken  to 
Circuit  Court  of  Appeals,  where  order  sustaining  demurrer  had  been 
reversed  and  cause  remanded  with  directions,  will  not  sustain  direct  re- 
view from  Supreme  Court  to  Circuit  Court  to  review  final  judgment. 

The  Circuit  Court  of  Appeals  on  appeal  from  Interlocutory  order  may 
direct  dismissal  of  bill  if  it  appears  that  complainant  is  not  entitled  to  main- 
tain suit. 

Approved  in  Shapiro  v.  United  States,  235  U.  S.  416,  59  L.  Ed.  298, 
35  Sup.  Ct.  122,  following  rule;  Robert  Moody  &  Son  v.  Century  Sav. 
Bank,  239  U.  S.  376,  60  L.  Ed,  340,  36  Sup.  Ct.  112,  and  Ward  Banking 
Co.  V.  Weber  Bros.,  230  Fed.  154,  both  arguendo. 

Miscellaneous.  Cited  in  Harrington  v.  Atlantic  etc.  Tel.  Co.,  229 
U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  dismissing  for  want  of 
jurisdiction.  * 
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223  U.  S.  524-643,  66  L.  Ed.  536,  32  Sup.  Ot.  334,  UNITED  STATES  V. 
EULiIOOTT. 

Not  cited. 

223  XT.  &  54a-669,  66  L.  Ed.  544,  32  Sup.  Ot.  828,  ONTABIO  LAND  OO.  ▼. 
WILTONa. 

Miscellaneous.  Cited  in  Murray  v.  Poeatello,  226  U.  S.  324,  57  L.  Ed. 
242,  33  Sup.  Ct.  107,  decree  dismissing  on  demurrer  a  bill  by  city  to 
have  court  fix  water  rates  conformably  to  State  statute,  upon  ground 
that  court  had  no  jurisdiction  to  determine  what  would  be  reasonable 
rate  for  following  three  years,  is  not  res  adjudicata  on  question  whethei 
prior  ordinance  prescribing  method  of  fixing  rates  cotdd  constitutionall^f 
be  affected  by  such  statute. 

223  XT.  8.  660-665,  66  L.  Ed.  661,  82  Sup.  Ot.  326,  SOT7THEEN  PAO.  B.  B. 
OO.  ^  XJTNITED  STATES. 

LandB  wltbin  either  granted  or  Indemnity  limits  of  Atlantic  and 
Padflc  grant  of  1866  were  not  subject  to  selection  by  Southern  Pacific  as  in- 
demnity lands,  under  act  of  1871,  though  lying  within  indemnity  limits  of 
such  srant  and  though  former  road  had  forfeited  grant  before  latter  made 
its  selection. 

Approved  in  Southern  Pac.  R.  Co.  v.  Arnold,  162  Cal.  729,  124  Pac. 
S31,  following  rule. 

223  XT.  S.  566-672,  66  L.  Ed.  568,  32  Sup.  Ot.  326,  UNITED  STATES  V. 
SOUTBEBN  PAO.  B.  B.  OO. 

I^ands  lying  within  primary  limits  of  Atlantic  and  Pacific  grant  of  1866, 
snd  also  within  indemnity  limits  of  grant  to  Southern  Pacific  by  same  act, 
might,  after  forfeiture  of  grant  by  former,  be  selected  as  indemnity  lands  by 
latter. 

Approved  in  Southern  Pac.  R.  Co.  v.  Arnold,  162  Cal.  729,  730,  731, 
124  Pac.  831,  832,  following  rule. 

223  XT.  S.  673-698,  66  li.  Ed.  556,  32  Sup.  Ot.  316,  KANSAS  OTTY  S.  B.  B. 
OO.  y.  O.  H.  AIAEBS  OOMMISSION  00. 

Supreme  Oourt  may  examine  entire  record  and  evidence  to  determine 
whether  general  findings  involve  deciaion  of  law  bearing  open  Federal  right 
claimed  by  party  defeated  in  State  court. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610,  59  L.  Ed. 
748,  35  Sup.  Ct.  437,  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
593,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  740,. 35  Sup.  Ct.  429,  and  Creswill  v. 
Grand  Lodge  K.  of  P.,  225  U.  S.  261,  56  L.  Ed.  1081,  32  Sup.  Ct.  822, 
all  following  rule;  Jones  Nat.  Bank  v.  Yates,  2^  U.  S.  553,  60  I».  Ed. 
798,  36  Sup.  Ct.  434,  applying  rule  in  action  against  national  bank  diree* 
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tors  fo^  damages  to  depositors  for  false  representations  as  to  bank'3 
financial  condition;  Missouri  etc.  Ry.  Go.  ▼.  Westi  232  U.  S.  692,  58 
L.  Ed.  801,  34  Sup.  Ct.  471,  applying  rule  in  aetion  under  Federal  Em- 
ployers'  Liability  Act;  St.  Louis  etc.  Ry.  Co.  v.  MeWhirter,  229  U.  S. 
277,  67  Ii.  Ed.  1186^  33  Sup.  Ct.  858,  applying  rule  in  action  based  on 
Hours  of  Service  Act;  Southern  Pacific  Co.  v.  Schuyler,  227  U.  S.  611, 
43  L.  R.  A.  (N.  S.)  901,  57  L.  Ed.  669,  33  Sup.  Ct.  277,  applying  rule  in 
action  against  railroad  for  death  of  mail  clerk  who  was  not  on  daty 
when  killed ;  Washington  v.  Fairchild,  224  U.  S.  528,  56  L.  Ed.  869,  32 
Sup.  Ct.  535,  applying  rule  to  review  of  findings  of  State  railway  commis- 
sion as  to  public  necessity  for  track  connections;  Cedar  Rapids  Gas 
Light  Co.  V.  Cedar  Rapids,  223  U.  S.  069,  56  L.  Ed.  604,  32  Sup.  Ct.  389, 
applying  loilc  in  gas  rate  case;  Dayton  Coal  etc.  Co.  v.  Cincinnati  etc. 
Ry.  Co.,  239  U.  S.  450,  60  L.  Ed.  378,  36  Sup.  Ct.  139,  Northern  Pac. 
Ry.  Co.  V.  Concannon,  239  U.  S.  388,  60  L.  Ed.  344,  36  Sup.  Ct.  158, 
Louisville  etc.  R.  Co.  v.  United  States,  197  Fed..  65,  Union  Pac.  R.  Co. 
V.  Public  Utilities  Commission,  95  Kan.  622,  148  Pac.  673,"Hocking 
Valley  Ry.  Co.  v.  Public  UtiHtios  Commission,  92  Ohio  St.  15,  110  N.  E. 
523,  and  dissenting  opinion  in  Frank  v.  Mangum,  237  U.  S.  347,  59  L.  Ed. 
988,  35  Sup.  Ct.  582,  all  ai^endo. 

Distinguished  in  Miedreich  v.  Lauenstein,  232  U.  S.  244,  58  L.  Ed. 
590,  34  Sup.  Ct.  309,  Supreme  Court  will  not  revise  findings  of  highest 
State  court  upon  issue  of  whether  service  of  process  was  fraudtdently 
procured,  where  evidence  of  State  court's  conclusion  is  not  entirely 
lacking;  Portland  Ry.  Light  etc.  Co.  v.  Railroad  Commission,  229  U.  S. 
412,  67  L.  Ed.  1268,  33  Sup.  Ct.  827,  upholding  State  deeision  that  rail- 
road fares  were  discriminatory;  Wood  v.  Chesborough,  228  U.  S.  678, 
57  L.  Ed.  1021,  33  Sup.  Ct.  706,  decision  of  State  court  adverse  to  par- 
ties asserting  title  to  lands  under  State  grants  which  they  claim  cannot 
be  defeated  without  denial  of  constitutional  immnnitieB  is  not  review- 
able  by  Supreme  Court,  where  State  decision  was  based  on  effect  of 
another  decree  as  res  adjudicata  and  on  doctrine  of  laches;  dissenting 
opinion  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  287,  67  L.  Ed. 
1190,  33  Sup.  Ct.  858,  majority  applying  rule  in  action  based  on  Hours 
of  Service  Act. 

Posting  of  rate  stihednlea  filed  with  Interstate  Commerce  Oommlsslon  is 
not  essential  to  make  rates  legally  operatiye. 

Approved  in  Berwind-White  Coal  Min.  Co.  v.  Chicago  etc.  R.  R.  Co., 
235  U.  S.  375,  59  L.  Ed.  277,  35  Sup.  Ct.  131,  Illinois  Central  R.  R.  Co. 
V.  Henderson  Elevator  Co.,  226  U.  S.  447,  57  L.  Ed.  292,  33  Sup.  Ct. 
176,  Central  of  Qeoigia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co.,  9  Ala. 
App.  428,  64  South.  206,  Northern  Alabama  Ry.  Co.  v.  Wilson  Mer- 
cantile Co.,  9  Ala.  App.  271,  63  South.  35,  Herminghausen  v.  Adams 
Express  Co.^  167  lowa^  233^  149  N.  W.  235^  Louisville  ete.  R.  Co.  ▼. 
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Allen,  152  Ky.  149,  153  S.  W.  200,  Virginia-Carolina  Peanut  Co.  v. 
Atiantic  etc.  R.  Co.,  166  N.  C.  68,  82  S.  E.  3,  all  following  rule;  United 
States  V.  MUler,  223  U.  S.  605,  66  L.  Ed.  570,  32  Sup.  Ct.  328,  compliance 
with  Commerce  Act,  §  6,  requiring  posting  of  tariff  schedules,  is  not 
essential  to  bring  tariff  within  provision  of  act  relative  to  rebates;  St. 
Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  Ind.  309,  104  N.  E. 
614,  and  Young  v.  Duncan,  218  Mass.  352,  106  N.  E.  4,  both  arguendo. 

Sbipmeiita  over  connecting  lines,  thongli  moving  on  through  bills  of  lad- 
ing,  must  take  lawfully  established  local  rate  In  force  on  each  local  line 
where  there  la  no  established  Joint  through  rate. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  105,  102  N.  E. 
41,  and  Wabash  R.  Co.  v.  Priddy,  179  Ind.  490,  101  N.  E.  727,  both 
following  rule. 

Agreement  with  single  shipper  for  shipment  ovw  connecting  linee  hav- 
ing no  joint  througb  rate,  at  less  than  establiahed  local  rates  for  each  road, 
is  void,  and  does  not  prevent  collection  of  local  rate  by  carriers. 

Approved  in  Wabash  R.  Co.  v.  Priddy,  179  Ind.  491,  101  N.  E.  727, 
McManus  v.  Chicago  Great  Western  Ry.  Co.,  156  Iowa,  372,  136  N.  W. 
774,  St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169  Mo.  App.  124, 
.  154  S.  W.  470,  and  Central  R.  Co.  v.  Mauser,  241  Pa.  607,  49  L.  R.  A. 
(N.  8.)  92,  88  Atl.  793,  all  following  rule;  Lewis  Leonhardt  &  Co.  v. 
Southern  Ry.  Co.,  217  Fed.  328,  133  C.  C.  A.  237,  holdino:  agreement  for 
rate  on  saccharine  feed,  permitting  milling  in  transit  was  discrimina- 
tory; Central  of  Georgia  Ry.  Co.  v.  Bermingham  Sand  etc.  Co.,  9  Ala. 
App.  424,  64  South.  204,  lawful  existing  freight  rate  and  not  rate  named 
in  interstate  bill  of  lading  governs;  Ligon  v.  St.  Louis  etc.  R.  Co.,  184 
Mo.  App.  196, 168  S.  W.  649,  applying  rule  where  passenger  was  ejected 
from  train  while  being  transported  over  longer  route  at  tariff  rate 
applicable  to  shorter  route  between  two  points ;  Atchison  etc.  Ry.  Co.  v. 
Einkade,  203  Fed.  166,  and  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  405, 
105  N.  £.  486,  both  arguendo. 

Contracts  fixing  rates-  other  than  those  established  in  accordance 
with  Interstate  Commerce  Act.    Note,  88  L.  R.  A.  (N.  S.)  859. 

Right  of  carrier  to  recover  difference  between  rate  charged  and 
proper  rate.    Note,  49  L.  R.  A.  (N.  8.)  94,  99. 

Constitutionality  of  compensation  acts.    Note,  7  N.  0.  G.  A.  560. 
223  XT.  &  599-'606,  56  K  Ed.  668,  32  Sup.  Ot.  323,  UNTTBD  8TATBS  v. 


Upon  direct  writ  of  error,  Bopreme  Ooort  will  accept  lower  cearfft  in- 
terpretation of  Indictments. 
Cited  in  Huff  v.  State,  9  Okl.  Cr.  684, 133  Pae.  269,  arguendo. 
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Posting  of  rate  schedule  filed  with  Interstate  Commerce  Commission  is 
not  essential  to  make  rates  legally  operative. 

Approved  jn  Berwind-White  Coal  Min.  Co.  v.  Chicago  etc.  R.  R.  Co., 
235  U.  S,  375,  69  L.  Ed.  277,  35  Sup.  Ct.  131,  Northern  Alabama  Ry, 
Co.  V.  Wilson  Mercantile  Co.,  9  Ala.  App.  271,  63  Sonth.  35,  Herming* 
hausen  v.  Adams  Express  Co.,  167  Iowa,  233,  149  N.  W.  235,  and  Oregon 
etc.  Nav.  Co.  v.  Thisler,  90  Kan.  9,  133  Pac.  541,  all  following  rule; 
Nichols  etc.  Lumber  Co.  v.  United  States,  212  Fed.  594, 129  C.  C.  A.  124, 
where  shipper  of  lumber  knowingly  accepted  settlement  on  basis  of 
transit  rate  when  shipments  were  only  entitled  to  local  rates,  it  was  no 
defense  to  prosecution  for  rebating  that  railroad  did  not  keep  rate  sheet 
posted  as  required  by  Interstate  Commerce  Aet. 

Publication  of  schedole  of  rates  is  a  step  In  establishing  rates,  while 
posting  is  a  duty  arising  ont  of  the  fact  that  they  have  been  established. 

Approved  in  Hunter  v.  St.  Louis  etc.  R.  Co.,  167  Mo.  App.  631,  633, 
150  S.  W.  735,  736,  in  action  for  overcharge  proof  that  carrier's  agent 
had  by  bill  of  lading  contracted  for  certain  rate,  shifted  burden  to 
carrier  to  show  higher  rate  had  been  established  in  accordance  with 
rules  of  Commerce  Commission;  Virginia-Carolina  Peanut  Co.  ▼. 
Atlantic  etc.  R.  Co.,  166  N.  C.  68,  69,  70,  72,  82  S.  E.  3,  4,  holding  it  is 
not  sufficient  to  merely  file  changed  schedule  with  commission,  but. 
schedule  must  be  distributed  among  different  stations  at  which  it  has 
effect. 

Bates  once  lawfully  established  cannot  be  changed  otherwise  than  in  the 
mode  prescribed  by  the  Interstate  Commerce  Act. 

Approved  in  Priebe  v.  Southern  Ry.  Co.,  189  Ala.  432,  66  South.  575, 
and  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  431,  79  S.  E.  318,  both  follow- 
ing rule;  Central  of  Georgia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co.,  9 
Ala.  App.  424,  64  South.  204,  carrier  is  not  estopped  by  bill  of  lading 
from  charging  lawful  rate. 

Miscellaneous.  Cited  in  St.  Louis  SouthwesCem  Ry.  Co.  v.  Burckett, 
229  U.  S.  604,  57  L.  Ed.  1347,  33  Sup.  Ct.  773,  reversing  judgment  on 
authority  of  principal  case,  United  States  v.  Wright,  229  U.  S.  228,  57 
L.  Ed.  1163,  33  Sup.  Ct.  630,  and  United  States  v.  Patten,  226  U.  S.  535, 
44  L.  B.  A.  (N.  S.)  326,  57  L.  Ed.  338,  33  Sup.  Ct.  141,  for  act  .of  crimi- 
nal appeals. 

223  n.  S.  605-e38,  56  L.  Ed.  670,  32  Sup.  Ot.  340,  PHILADHLPHIA  T.  8TIM- 
80N. 

Exemption  of  United  States  from  suit  does  not  preclude  wait  to  enjoin 
Secretary  of  War  from  instituting  criminal  proceedings  against  riparian 
owner  because  of  reclamation  of  liis  land  outside  prescribed  barbor  limits, 
if  bis  rigbts  of  property  wwe  wrongfully  invaded  in  fixing  sucb  barber  lines. 
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Approved  in  Truax  v.  Raich,  239  U.  S.  37,  60  L.  Ed.  133,  36  Sup.  Ct. 
9,  suit  by  alien  to  restrain  attorney  general  and  county  attorney  from 
enforcing  Arizona  alien  labor  law  of  1914,  which  he  asserts  violates 
Federal  Constitution,  is  not  suit  against  State ;  Lane  v.  Watts,  234  U.  S. 
540,  68  L.  Ed.  1456,  34  Sup.  Ct.  965,  Secretary  of  Interior  and  Commis- 
sioner of  General  Land  Office  may  be  enjoined  from  casting  cloud  on 
title  vested  by  approved  location  of  grant  made  by  act  of  1860,  by  pro- 
ceeding in  matter  of  certain  attempted  entries  of  such  lands  under 
public  land  laws ;  Degge  v.  Hitchcock,  229  U.  S.  171,  57  L.  Ed.  1127,  33 
Sup.  Ct.  639,  certiorari  does  not  lie  to  review  order  of  Postmaster- 
gcueral  directing  nondelivery  and  return  to  senders  of  mail  addressed 
to  certain  persons  whom  he  found  were  using  mails  in  furtherance  of 
scheme  to  defraud;  Tucker  v.  Williamson,  229  Fed.  214,  holding  physi- 
cian entitled  to  injunction  against  seizure  and  forfeiture  of  cocaine  in 
his  possession  under  Harrison  Narcotic  Act ;  Magruder  v.  Belle  Fourche 
Valley  Water  Users'  Assn.,  219  Fed.  79,  133  C.  C.  A.  524,  suit  against 
executive  officers  of  United  States  to  enjoin  them  from  committing  acts  in 
violation  of  law,  to  irreparable  injury  of  property  rights  of  plaintiff,  is 
not  "suit  against  the  United  States";  McCreery  Engineering  Co.  v. 
Massachusetts  Fan  Co.,  195  Fed.  507, 115  C.  C.  A.  408,  upholding  Federal 
jurisdiction  over  suit  by  owner  of  patented  article  against  county  com- 
missioners to  enjoin  use  of  infringing  apparatus  installed  in  county 
courthouse ;  Savage  v.  Jones,  225  U.  S.  521,  56  L.  Ed.  1190,  32  Sup.  Ct. 
715,  Lane  v.  Watts,  41  App.  D.  C.  149,  and  Public  Service  Ry.  Co.  v. 
Herold,  2*29  Fed.  910,  all  arguendo. 

Bqnltj  may  enjoin  Instltatlon  of  criminal  proceedings  when  it  is  essen- 
tial to  tbe  protection  of  propertj  ilglits. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  817,  following  rule;  Truax 
▼.  Raich,  239  U.  S.  38,  60  L.  Ed.  134,  36  Snp.  Ct.  9,  upholding  equity 
jurisdiction  to  restrain  criminal  prosecution  of  employer  under  Arizona 
alien  labor  law  of  1914,  at  suit  of  employee  who  allegea  that  act  violates 
Federal  Constitution  and  that  its  enforcement  will  result  in  his  imme- 
diate dischaige  from  employment;  Macy  v.  Browne,  224  Fed.  362,  140 
C.  C.  A.  45,  where  tea  brought  in  for  importation  has  once  been  rejected, 
though  superior  to  standard  in  purity,  on  ground  that  it  contains  color- 
ing matter,  not  affecting  its  purity,  suit  by  importer  to  restrain  Federal 
tea  board  from  excluding  the  tea,  is  not  premature;  Louisville  etc.  R. 
Co.  V.  Bosworth,  209  Fed.  389,  398,  upholding  Federal  jurisdiction  over 
suit  against  Kentucky  State  assessment  board  to  enjoin  certification  of 
assessment  of  plaintiff's  property  alleged  to  be  void;  Abbey  Land  etc. 
Co.  V.  County  of  San  Mateo,  167  Cal.  440,  Ann.  Gaa.  1915G,  804,  52 
L.  R.  A.  (N.  S.)  408,  139  Pac.  1070,  enjoining  enforcement  of  ordinance 
regulating  crematories  for  human  bodies. 

XX— ao 
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Distinguished  in  Public  Service  Ry.  Co.  v.  Herold,  219  Fed.  308,  hold- 
ing collector  of  internal  revenue  was  not  personally  liable  for  recovery 
back  of  excise  taxesr  imposed  under  act  of  1909,  on  corporation  which 
was  apparently  doing  business. 

Power  of  equity  to  enjoin  criminal  prosecution.    Note,  Ann.  Gas. 
19160,  1154. 

A  Court  of  Equity  has  jurisdiction  where  it  lias  control  OTor  the  person 
of  the  defendant 

Approved  in  Louisville  etc.  R;  Co.  v.  Western  Union  Tel.  CJo.,  207  Fed. 
6,  124  C.  C.  A.  573,  upholding  Federal  jurisdiction  to  enjoin  condemna- 
tion suits  by  tel^praph  company  of  railroad  right  of  way  in  several 
States. 

The  establishment  of  a  general  system  of  harbor  lines  for  the  protection 
of  navigation  is  not  of  itself  an  injury  to  prc^perty  and  cannot  be  restrained. 
Approved  in  Willink  v.  United  States,  240  U.  S.  579,  eO  L.  Ed.  810, 
36  Sup.  Ct.  424,  property  of  riparian  owner  on  navigable  stream  was  not 
taken,  so  as  to  entiile  him  to  compensation,  because  eng^eer  in  charge 
of  harbor  improvements  and  district  attorney,  acting  under  River  and 
Harbor  Act  of  1890,  prevented  him  from  rebuilding  wharf  which  was 
within  harbor  area;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  47,  applying 
rule  to  jurisdiction  of  court  of  bankruptcy  in  determining  conflicting 
claim  to  prop>erty  in  its  custody. 

Where  a  stream  suddenly  and  perceptibly  abandons  its  old  channel,  the 
title  is  not  affected  and  the  boundary  remains  at  the  former  line. 

Approved  in  In  re  City  of  Buffalo,  206  N.  T.  326,  99  N.  E.  852,  follow- 
ing rule. 

The  title  to  the  soil  under  navigable  waters  within  their  territorial 
limits,  and  the  extent  of  riparian  rights,  are  governed  by  State  law8»  sub- 
ject to  constitational  authority  of  Congress. 

Approved  in  In  re  City  of  Buffalo,  206  N.  Y.  335,  99  N.  E.  856,  follow- 
ing rule;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229  U.  S. 
60,  57  L.  Ed.  1074,  33  Sup.  Ct.  667,  discussing  rights  under  act  of  1909 
of  riparian  owners  using  rapids  of  St.  Mary's  River  for  water-power; 
State  ex  rel.  Dawson  v.  Akers,  92  Kan.  177,  Ann.  Gas.  1916B,  543, 140 
Pac.  641,  discussing  right  of  riparian  owners  to  take  sand  from  bed  of 
Kansas  River. 

The  power  of  Congress  over  commerce  acknowledges  no  Hwritatlflfifl,  and 
its  exercise  cannot  be  fettered  by  any  grant  made  by  State  of  soil  whidi 
forms  bed  of  navigable  river. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229 
n.  8.  65,  70,  57  L.  Ed.  1076,  1078,  33  Sup.  Ct.  667,  discuaaing  rightS| 
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under  act  of  1909^  of  riparian  owners  using  rapids  of  St.  Mary's  River 
for  water-power. 

It  is  for  Congress  to  decide  wliat  shall  or  shall  not  be  deemed,  in  Judg- 
ment of  law,  an  ohetmctlon  of  navigation. 

Cited  in  Hageria  v.  Mississippi  River  Power  Co.,  202  Fed.  781,  argu- 
endo. 

Congress'  has  power  to  mrotect  navigation  on  all  waterways  of  United 
States  against  unreasonable  obstructions,  though  created  under  sanction  of  a 
State. 

Approved  in  Fish  v.  Chicago  etc.  R.  Co.,  125  Minn.  388, 147  N.  W.  434, 
foUowing  rule;  Willink  v.  United  States,  240  U.  S.  580,  60  L.  Ed.  810, 
36  Sup.  Ct.  424,  property  of  riparian  owner  on  navigable  stream  was 
not  taken,  so  as  to  entitle  him  to  compensation,  because  engineer  in 
charge  of  harbor  improvements,  and  district  attorney  acting  under 
River  and  Harbor  Act  of  1890  prevented  him  from  rebuilding  wharf 
which  was  within  harbor  area. 

Lawful  building  of  dam  by  United  States  in  Interest  of  navigation  to 
increase  depth  of  water  in  harbor  in  navigable  xiver,  by  which  island  was 
inundated,  and  water  over  part  thereof  rendered  navigable,  gives  subsequent 
purchaser  no  rifi^t  to  relief  in  action  against  Secretary  of  War. 

Distinguished  in  dissenting  opinion  in  Greenleaf-Johnson  Lumber  Co. 
▼.  Garrison,  237  U.  S.  272,  59  L.  Ed.  949,  35  Sup.  Ct.  551,  majority  fol- 
lowing rule. 

Act  of  Secretary  of  War  in  fixing  harbor  lines  in  nlivlgable  river  does 
not  prevent  him  from  subsequently  changing  such  lines  to  improve  navi- 
gation. 

Approved  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  261, 
262,  59  L.  Ed.  945,  36  Sup.  Ct.  551  (affirming  216  Fed.  578,  579,  131 
C.  C.  A.  644),  following  rule. 

Distinguished  in  Greenleaf-Johnson  Lumber  Co.  v.  United  States,  204 
Fed.  497,  498,  where  effect  of  widening  of  navigable  channel  of  river 
by  United  States  in  aid  of  navigation  is  to  change  line  of  navigability 
as  previously  established  by  State  authority  and  to  partially  destroy 
piers  built  to  such  line  by  riparian  owner,  result  is  a  '^taking''  within 
fifth  amendment. 

223  U.  S.  638-642,  56  li.  Ed.  584,  32  Sup.  Ot.  339,  IN  BE  MERCHANTS^ 
STOCK  h  OBAIK  00. 

Criminal  contempts  are  reviewable  only  on  writ  of  error. 
Approved  in  Hultberg  v.  Anderson,  214  Fed.  352,  131  C.  C.  A.  126, 
and  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed.  22,  30,  120 
C.  C.  A.  582,  both  following  rule;  Gprant  v.  United  States,  227  U.  S.  78, 
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57  L.  E(L  425,  33  Sup.  Ct.  190,  judgment  fining  one  for  contempt  in  dis- 
obeying subpoena  duties  tecum  directing  production  o£- books  before 
grand  jury  is  reviewable  only  by  writ  of  error;  McK«»^.  De  Graff en- 
reid,  33  Okl.  138,  124  Pac.  304,  mandamus  lies  to  compel  judge  of  Dis- 
tprict  Court  to  grant  one  accused  of  violating  injunction,  wlien  not  in 
presence  of  court,  a  trial  by  jury. 

Jjidgmant  fining  defendants  in  pending  equity  suit  guilty. of  contempt 
for  violating  Interlocutory  injunction  in  suit  for  benefit  of  complainant,  and 
ordering  payment  of  specified  fine,  three-quarters  of  wblcli  is  to  go  to  com- 
plainant, is  punitive,  and  reviewable  only  on  writ  of  error. 

Approved  in  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co.,  230  Fed. 
132,  133,  discussing  distinction  between  criminal  and  civil  contempts; 
Phillips  Sheet  &  Tin  Plate  Co.  v.  Amalgamated  Assn.  of  Iron  etc.  Work- 
ers, 208  Fed.  339,  341,  proceeding  against  members  of  labor  union  to 
punish  them  for  contempt  for  prosecuting  criminal  conspiracy  to  violate 
injunction  is  criminal  proceeding;  United  States  Envelope  Co.  v.  Transo 
Paper  Co.,  221  Fed.  81,  arguendo. 

Character  of  proceeding  for  contempt  for  violation  of  injunction. 
Note,  42  L.  E.  A.  (N.  S.)  793. 

Contempt  procedure  in  Federal  courrt.    Note,  Ann.  Gas.  1915D,  1060, 
1060. 

22S  U.  a  64&>645,  56  L.  Ed.  586,  32  Sup.  Ot.  396,  GRAHAM  ▼.  QTLL. 

Supreme  Court  may  examine  entire  record,  including  the  evidence,  to 
determine  whether  wbat  purports  to  be  a  finding  upon  questions  of  fact  is  so 
Involved  with  and  dependent  upon  questions  of  law  as  to  be  in  substance 
and  effect  decision  of  the  latter. 

Approved  in  Washington  ex  rel.  Oregon  R.  R.  &  Nav.  Co.  v.  Fairchild, 

224  U.  S.  628,  56  L.  EdL  869,  32  Sup.  Ct.  535,  applying  rule  to  review  of 
findings  of  State  Railway  Commission  as  to  public  necessity  for  track 
connections;  Louisville  etc.  R.  Co.  v.  United  States,  197  Fed.  65,  ai^- 
endo. 

Defendant  In  ejectment  for  tract  of  land  derived  from  .United  States 
under  different  surveys  is  not  debarred  by  Revised  Statutes,  section  2396, 
ftom  Introducing  evidence  other  than  field-notes  which  tend  to  Identify  tract 
occupied  by  him,  though  such  evidence  may  tend  to  show  mistake  In  field- 
notes. 

Approved  in  Producers  Oil  Co.  v.  Han/.en,  238  U.  S.  338,  59  L.  Ed. 
1336,  35  Sup.  Ct.  755,  holding  tract  not  less  than  forty  acres  lying  be- 
tween platted  lines  of  lot  and  waters  of  navijirable  stream  was  not  in- 
cluded in  patent  to  such  lot,  where  owner  for  thirty  years  exercised  no 
act  of  possession  beyond  traverse  lines. 
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223  XT.  8.  6i6>655,  56  L.  Ed.  588,  32  Sup.  Ot.  392,  CLASON  V.  MATKO. 

XTnder  Arizona  Bevtsed  Statntes,  paragxapfa  3241,  notice  of  location  of 
mining  pto^etty  forfeited  for  f aUnre  to  do  necessary  assessment  work  mnst 
state  tliat  property  has  been  forfeited  or  abandoned. 

Approved  in  Copper  Queen  etc.  Min.  Co.  v.  Stratton,  17  Ariz.  133, 
149  Pac.  392,  where  location  is  located  as  abandoned  property  under 
Civil  Code  1901,  par.  3241,  prior  to  its  amendment,  location  notice  must 
state  that  fact;  Florence-Rae  Copper  Co.  v.  Kimbel,  86  Wash.  169,  147 
Pac.  883,  const^ruing  Rem.  &  Bal.  Code,  §  7365^  relating  to  relocation  of 
forfeited  or  abandoned  lode  claims. 

Supreme  Oonrt  In  constmlng  provisions  of  amblgnons  territorial  statute 
will  lean  toward  construction  given  It  by  territorial  courts. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  580,  58  L.  Ed.  380, 
34  Sup.  Ct.  179,  applying  rule  in  construction  of  Arizona  statute  giving 
right  of  action  for  death ;  In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A.  856, 
applying  rule  in  construction  of  Washington  Workmen's  Compensation 
Act. 

223  XT.  8.  665-670,  66  L.  Ed.  594,  32  8np.  Ot.  380,  OEDAB  SAPIDS  OAS- 
UGHT  OO.  V.  OEBAB  BAPIDS. 

A  city  cannot,  by  contract,  deprive  Its^  of  power  conferred  upon  It  by 
tbe  legislature. 

Appjroved  in  Ft.  Smith  Light  &  Traction  Co.  v.  City  of  Ft.  Smith, 
202  Fed.  584,  discussing  municipality's  power  to  regulate  light  rates. 

Provision  of  ordinance  granting  gas  franchise  that  company  shall  fur- 
nish £as  at  not  to  exceed  certain  price  and  discount  to  consumers  paying 
before  tenth  of  each  month  is  not  contract  by  dty  that  price  shall  be  kept 
high  enough  to  allow  discount  for  prompt  payment. 

Distinguished  in  Birmingham  Wateiworks  Co.  v.  Birmingliara,  211 
Fed.  504,  507,  construing  ordinance  granting  right  to  furnish  water  and 
fixing  rates  as  not  fixing  maximum  rates. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract  4ftbligation.    Note,  Ann.  Gas.  1915A,  901. 

Return  of  public    service    corporation  for  rate>making    purposes. 
Note,  52  L.  B.  A.  (N.  8.)  43. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  1915C,  276. 

BvideneMn  equity  case  will  be  examined  by  Supreme  Court  on  error  to 
State  Gonrt,  in  so  far  as  necessary  to  answer  questions  properly  saved, 
coming  within  Supreme  Court's  appellate  Jarlsdiction,  where  finding  to  be 
reviewed  depend  on  qneetions  re-ezaminable  In  such  court. 
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Approved  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610,  59  L.  Ed. 
748,  35  Sup.  Ct.  437,  and  CreswiU  v.  Grand  Lodge  K  of  P.,  225  U.  S. 
261,  56  L.  Ed.  1081,  32  Sup.  Ct.  822,  both  following  rule;  Southern 
Pacific  Co.  V.  Sehuyler,  227  U.  S.  611,  48  L.  R.  A.  (N.  S.)  901,  67  L.  Ed. 
669,  33  Sup.  Ct.  277,  applying  rule  in  action  against  railroad  for  death 
of  mail  cl&rk  who  was  not  on  duty  when  killed;  Washington  v.  Fair- 
child,  224  U.  S.  528,  56  L.  Ed.  869,  32  Sup.  Ct.  535,  applying  rule  to 
review  findings  of  State  railway  commission  as  to  public  necessity  for 
track  connections ;  Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  692,  58  L.  Ed. 
801,  34  Sup.  Ct.  471,  and  Louisville  etc.  R.  Co.  v.  United  States,  197  Fed. 
65,  both  arguendo. 

Distinguished  in  Portland  Ry.,  Light  etc.  Co.  v.  Railroad  Commission, 
229  U.  S.  412,  57  L.  Ed.  1259,  33  Sup.  Ct.  827,  upholding  State  decision 
that  railroad  fares  were  discriminato^ry. 

fitate  court  Judgment  dlwnl Bring  blU  to  restrain  enforcement  of  ordi- 
nance fixing  maximum  gas  rate  without  prejudice  to  later  suit  after  ordi- 
nance given  fair  test  will  not  be  disturbed  by  Supreme  Court  on  writ  of 
error. 

Approved  in  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  168,  59 
L.  Ed.  1252,  35  Sup.  Ct.  811,  upholding  gas  rates  bringing  in  six  per 
cent  on  valuation  of  gas  company's  property;  Des  Moines  Gas  Co.  v. 
Des  Moines,  199  Fed.  206,  discussing  valuation  of  gas  plant  for  rate- 
making  purposes. 

Distins^uis^hed  in  Nocrthem  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Caa.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  holding  maxi- 
mum intrastate  rates  fixed  by  North  Dakota  act  of  1907,  for  transporta- 
tion of  coal  in  carload  lots,  are  confiscatory;  Montana  etc.  R.  Co.  v. 
Morley,  198  Fed.  1005,  where  railroad  having  monopoly  of  transpoprta- 
tion  between  certain  points  tonnage  of  which  consisted  principally  of 
coal,  and  had  not  been  able  to  pay  interest  on  bonds,  it  was  not  entitled 
to  addition  to  its  reproduction  value  in  determining  reasonableness  of 
freight  rate  for  added  value  as  going  concern;  Union  Pac.  R.  Co.  v. 
Public  Utilities  Commission,  95  Kan.  619,  148  Pac.  672,  as  to  whether 
rate  on  each  article  transported  in  intrastate  commerce  must  show 
profit;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs.,  84 
N.  J.  L.  485,  87  Atl.  661,  arguendo. 

Miscellaneous.  Cited  in  Mairshall  D«ntal  Mfg.  Co.  v.  Iowa,  226  U.  S. 
461,  67  L.  Ed.  302,  33  Sup.  Ct.  168,  as  to  conclusiveness  of.  saeoetn^e 
findings  of  courts  below;  Oshkosh  Water  Wks.  Co.  v.  Railroad  Commis- 
sion, 161  Wis.  130,  152  N.  W.  863,  reproduction  cost  of  laying  pipes 
under  pavement  is  disregarded  in  rate-making. 
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223  T7.  &  670>672,  66  L.  Ed.  606,  32  Bap.  Ot.  391,  WIKOSSBT  ▼.  FIBST  NAT. 


An  anneal  prosecuted  only  for  costs  will  be  dimissed. 

Approved  in  Lisman  v.  Knickerbocker  Trust  Co.,  211  Fed.  417,  128 
C.  C.  A.  85,  following  rule;  Hairding  v.  Com  Products  Mfg.  Co.,  198  Fed.  . 
629,  117  C.  C.  A.  332,  appeal  does  not  lie  to  Circuit  Court  of  Appeals 
from  order  denying , complainant's  motion  to  remand  cause  to  Circuit 
Court,  awarding  costs  incurred  on  motion  against  him,  to  be  taxed,  and 
directing  execution  to  issue  therefor. 

After  filing  bill  for  injunction,  titongh  no  injunction  is  issued,  defend- 
ants proceed  at  tlieir  peril;  and  if  tbey  go  on  and  inflict  actionable  wrong 
upon  plaintiff,  will  not  be  allowed  to  defeat  tbe  Juriadlctlon  of  this  court  by 
tlielr  own  act,  but  bill  will  be  retained  for  tbe  assessment  of  damages. 

Approved  in  Barz  v.  Sawyer,  159  Iowa,  487,  141  N.  W.  321,  applyins; 
rule  where  drainage  assessment  warrants  sought  to  be  enjoined  were 
paid  without  notice. 

223  XT.  8.  673-682^  56  L.  Ed.  6Q6,  32  Sup.  Ot.  359,  TANG  TUN  T.  BDSBIX. 

Fixidings  of  immigration  officers  upon  question  of  citizenship  are  conclu- 
slve  and  not  reviewable  by  court  in  absence  of  afflrmatiye  allowing  of  abuse 
of  discretion. 

Approved  in  Prentis  v.  Sen  Leung,  203  Fed.  27,  121  C.  C.  A.  389, 
following  rule;  Inten^tate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  91.  57  L.  Ed.  433,  33  Sup.  Ct.  185,  discussing  ri^ht  to  re- 
view order  of  Interstate  Commerce  Commission  reducing  rates;  Zako- 
naite  v.  Wolf,  226  U.  S.  275,  57  K  Ed,  220,  33  Sup.  Ct.  31,  upholding 
Act  of  February  20,  1907,  section  3,  providing  for  deportation  of  aliens 
practicing  pprostitution ;  Low  Wah  Suey  v.  Backus,  225  U.  S.  468,  56 
L.  Ed.  1167,  32  Sup.  Ct.  734,  applying  nile  to  order  of  deportation  of 
alien  inmate  of  house  of  prostitution;  United  States  v.  Sisson,  232  Fed. 
600,  where  Chinese,  who  claimed  he  was  bom  in  San  Francisco  and 
lived  there  till  sixteen,  showed  his  ignorance  of  city,  such^fact  is  suffi- 
cient to  warrant  finding  that  he  was  born  in  China  and  not  in  San  Fran- 
cisco, and  to  justify  deportation;  Sibray  v.  United  States,  227  Fed.  7, 
action  of  immigration  officials  in  ordering  the  deportation  of  aliens 
under  Immigration  Act  of  1907,  §§  20,  21,  is  reviewable  by  courts  only 
to  deteirmine  whether  they  acted  within  scope  of  their  authority,  and 
to  inquire  into  fairness  of  proceedings;  Ex  parte  Chin  Loy  You,  223 
Fed.  839,  holding  Chinese  ordered  deported  as  being  unlawfully  in  coun- 
try did  not  have  fair  hearing;  Healy  v.  Backus,  221  Fed.  364, 137  C.  C.  A. 
166,  applying  rule  to  findings  of  immigration  officers  as  to  admission 
of  alien  immigrants. 
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Inspector  rejectiiig  application  of  Chinese  to  enter  cannot,  on  appeal 
from  habeas  corpus  by  applicant,  be  held  guilty  of  unfair  conduct  by  insert- 
ing in  record  statements  as  to  result  of  his  investigations,  where  statementa 
were  shown  to  witnessee  for  applicant  and  are  not  shown  to  have  been  f sJlse. 

Apporoved  in  Ex  parte  Chin  Ley  You,  223  Fed.  837,  holding,  in  habeas 
corpus,  by  Chinese  ordered  deported  as  being  unlawfully  in  country, 
that  evidence  showed  he  was  not  given  fair  hearing;  dissenting  opinion 
in  United  States  ex  rel.  Gegiow  v.  Uhl,  215  Fed.  576,  131  C.  C.  A-  641, 

arguendo. 

Refusal  to  admit  Chinese  claiming  to  have  been  bom  here  does  not  show 
unfair  hearing  where  shown  to  be  unworthy  of  belief. 

Approved  in  Ex  parte  Wong  Yee  Toon,  227  Fed.  262,  in  proceedings 
for  deportation  of  Chinese  before  immigration  officers,  if  evidence  is 
such  as  might  lead  a  fair  and  reasonable  man  to  think  that  the  charge 
against  defendant  was  made  out,  their  decision  is  not  reviewable  by 
courts;  Chu  Tai  Ngan  v.  Backus,  226  Fed.  447,  holding  evidence  on 
appeal  from  order  of  deportation  warranted  finding  of  immigration 
bureau  that  appellant  was  a  prostitute  and  practiced  prostitution  after 
entry  into  United  States;  Ex  parte  Chin  Loy  You,  223  Fed.  835,  dis- 
cussing procedure  before  Secretary  of  Labor  in  deportation  proceedings. 

223  U.  8.  683-694,  56  K  Ed.  610,  32  Sup.  Ot.  366,  UNITED  STATES  EX  BEX». 
NESS  V.  FISHEE. 

Congress  has  constituted  Land  Department,  under  supervision  and  con- 
trol of  Secretary  of  Interior,  a  special  tribunal  with  Judicial  functions,  to 
which  is  confided  the  execution  of  the  laws  which  regulate  purchaee,  sale, 
care  and  disposition  of  public  lands.  The  courts  have  no  Jurisdiction  to  con- 
trol his  decision  by  mandamus  or  injunction. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1610, 
34  Sup.  Ct.  938,  official  judgment  of  Secretary  of  Treasury  as  to  rate 
of  duty  to  be  exacted  on  importations  o!^  Cuban  sugar  under  Tariff  Acts 
of  1897  and  1913,  and  Cuban  Commercial  Treaty  of  1902,  cannot  be  con- 
trolled by  iniunction;  Plested  v.  Abbey,  228  U.S.  51,  57  L.  Ed.  727, 
33  Sup.  Ct.  503,  refusal  of  subordinate  officials  of  Land  Department, 
acting  under  instructions  of  superior  officers,  to  accept  application  to 
purchase  coal  lands  of  United  States,  is  not  reviewable  in  courts ;  United 
States  V.  Lane,  228  U.  S.  13,  57  L.  Ed.  712,  33  Sup.  Ct.  407,  refusing 
mandamus  to  revise  decision  of  Secretary  of  Interior  revoking  prior 
approval  of  proposed  adjustment  of  contest  over  Cherokee  allotment; 
United  States  v.  Bush,  233  Fed.  810,  applying  rule  in  suit  to  enjoin 
trespasses  on  lands  in  forest  reserve;  Cameron  v.  Weedin,  226  Fed.  48, 
applying  rule  in  suit  to  enjoin  proceedings  in  Land  Department;  Aufiero 
V.  Ewing,  44  App.  D.  C.  331,  denying  mandamus  where  Commissioner 
of  Patents  ruled  in  interference  proceedings  that  issue  is  not  patent- 
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able  to  one  of  parties  becauBe  he  haa  ahown  no  invention;  Santa  Fc 
Pacific  R.  R.  Co.  v.  Lane,  43  App.  D.  C.  503,  upholding  Secretary  of 
Interior's  eonstraction  of  act  of  1910,  relating  to  cost  of  surveys  of 
onsurveyed  railroad  land  grants;  United  States  v.  Lane,  43  App.  D.  C. 
419,  construing  act  of  1910,  authorizing  Secretary  of  Interior  to  ascer- 
tain legal  heirs  of  deceased  Indian  allottee  who  died  intestate;  United 
States  v.  Ewing,  42  App.  D.  C.  183,  denying  mandamus  to  compel  Com- 
niissioner  of  Patents  to  declare  interference  between  patent   and  an 
application  by  third  person;  Keetoowah  Society  v.  Lane,  41  App.  D.  C. 
322,  denying  mandamus  to  control  decision  by  Secretary  of  Interior  as 
to  right  of  Cherokee  freed  man  to  participate  in  lands  and  funds  of 
Cherokee  Nation  under  Cherokee  Treaty  of  1866,  art.  IX;  B.  F.  Cum- 
mins Co.  V.  Burleson,  40  App.  D.  C.  507,  refusing  to  enjoin  Postmaster- 
general  from  entering  into  contract  for  furnishing  canceliug-machines ; 
O'Brien  v.  Lane,  40  App.  D.  C.  495,  applying  rule  where  Secretary  of 
Interior  rejected  application  for  additional  homestead  entry;  United 
States  V.  Fisher,  39  App.  D.  C.  548,  mandamus  does  not  lie  to  review^ 
decision  of  Secretary  of  Interior  as  to  whether  application  for  reinstate- 
ment of  homestead  entry  meets  requirements  of  statute;  Wade  v.  Fisher, 
39  App.  D.  C.  248,  refusing  to  enjoin  cancellation  of  lease  of  allotted 
fndian  lands;  United  States  v.  Fisher,  39  App.  D.  C.  184,  denying  man- 
damus where  Secretary  of  Interior  decided  that  commencement  of  in- 
vestigation as  to  entryman's  compliance  with  homestead  law  before  ex- 
piration of  two-year  period  constituted  "a  pending  contest";  United 
States  V.  Fisher,  39  App.  D.  C.  180,  denying  mandamus  to  compel  issu- 
ance of  patent  to  cntryman  where  Secretary  of  Interior  has  acted  upon 
consideration  of  reports  of  special  agents;   United  States  v.  Fisher, 
39  App.  D.  C.  161,  denying  mandamus  to  compel  issuance  of  patent  to 
entryman  where  secretary  has  acted  on  recommendation  of  6f>ecial  agent 
to  withhold  patent    pending  further  investigation;    United    States    v. 
Fisher,  39  App.  D.  C.  9,  applying  rule  to  decision  as  tc  validity  of  ap- 
plication to  enter  public  lands;  United  States  v.  Fisher,  227  U.  S.  448, 
57  L.  Ed.  593,  33  Sup.  Ct.  329,  arguendo. 

Distinguished  in  Hoglund  v.  Lane,  44  App.  D.  C.  311,  granting  man- 
damus to  compel  Secretary  of  Interior  to  issue  patent  to  entryman 
after  lapse  of  two  years  from  issuance  of  receiver's  certificate  upon 
final  entiy. 

223  U.  S.  696-704,  56  L.  Ed.  614,  32  Sup.  Ot.  352,  BIPI^Y  v.  UNITED 
STATES. 

Strict  constmetion  by  inspector  under  gOTemment  contract  providing 
for  rigid  inspection  of  material  and  rejection  of  that  not  conforming  to  speci- 
ficatioiui  does  not  entitle  contractor  to  damages  resnltlng  from  rejection. 
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though  agreement  sabsequently  made  for  accfptaace  of  mailerUl  not  con- 
forming strictly  to  specifications. 

Approved  in  Plumley  v.  United  States,  226  U.  S.  548,  67  L.  Ed.  S45. 
33  Sup.  Ct.  139,  failure^to  comply  with  provisions  of  government  con- 
tract that  changes  affecting  cost  must  be  agreed  on  in  writing  by  eon- 
tractor  and  architect,  with  statement  of  price  of  substituted  materials 
and  work,  and  must  be  approved  by  Secretary  of  Interior,  defeats  con- 
tractor's claim  for  compensation  for  extra  work. 

223  n.  8.  706,  56  I..  Bd.  621,  32  Bnp.  Ot.  517,  TEUNG  HOW  v.  NOBTH. 

Cited  in  Low  Wah  Suey  v.  Backus,  225  U.  S.  468,  66  L.  Ed.  1167, 
32  Sup.  Ct.  734,  Low  Wah  Suey  v.  Backus,  225  U.  S.  471,  56  L.  Ed. 
116^,  32  Sup.  Ct.  734,  and  Choy  Gum  v.  Backus,  223  Fed.  491,  139 
C.  C.  A.  36. 

223  U.  8.  707,  56  L.  Ed.  622,  82  Bnp.  Ot.  518,  OASSIDY  ▼.  0OI.0BADO. 
Cited  in  Rixey  t.  Cox,  235  U.  S.  688,  59  L.  Ed.  426,  35  Sup.  Ct.  204. 

223  U.  8.  713,  56  Lu  Ed.  626,  32  8up.  Ot.  620,  PITTSBT7BO  ETC.  BY.  OO.  ▼. 
INDIANA. 

Cited  in  Vandalia  R.  Co.  v.  Railroad  Commission,  182  Ind.  388,  101 

N.  E.  87. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  R.  A.  (N.  S.)  268. 

223  n.  &  732,  66  I..  Ed.  634,  32  8up.  Ot.  528,  FIEBOE  ▼.  UNITED  8TATE8w 

Cited  in  Reagan  v.  District  of  Columbia,  41  App.  D.  C.  416. 

Misconduct  toward  jurors  as  contempt.    Note,  46  L.  R.  A.  (N.  S.) 
621. 

223  U.  8.  788,  56  L  Ed.  635,  32  Sup.  Ot.  528,  MITOHEIiL  OOAL  BTO.  OO. 
V.  PENNSYLVANIA  B.  B.  00. 

Cited  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S. 
249,  67  L.  Ed.  1478,  33  Sup.  Ct.  916. 
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224  n.  8. 1-73,  Ann.  Om.  1013D,  880,  66  L.  Ed.  646»  82  Sup.  Ot  864,  HENBT 
▼.  A.  B.  DICK  CO. 

Sale  of  ink  to  jrarcluuser  of  mfmeograph  sold  with  liconse  restriction  that 
it  ooold  be  need  only  witb  ink  sappUed  by  patentee,  with  expectation  that 
ink  would  be  nsed  In  connection  with  such  mimeograph,  conBtltntee  contribu- 
tory inftingementw 

Approved  in  Victor  Talking  Mach.  Co.  v.  Strauss,  230  Fed.  452,  144 
C.  C.  A.  591,  holding  license  contract  for  use  of  machine  subject  to 
ooudition  that  it  shall  be  used  only  with  records  and  needles  of  com- 
pany owning  patent  for  machine  is  valid  and  enforceable;  United 
States  V.  Motion  Picture  Patents  Co.,  225  Fed.  806,  holding  combination 
■of  motion  picture  producers  and  importers,  some  of  whom  had  patents 
upon  positive  films,  cameras,  and  projecting  machines,  void  under  Sher- 
man Anti-trust  Act;  American  Graphophone  Co.  v.  Boston  Store,  225 
Fed.  786,  787,  789,  holding  patentee  ux>on  sale  of  patented  article  may 
by  cqptract  require  immediate  vendee  to  observe  price  restrictions  upon 
i-esale ;  New  York  Scaffolding  Co.  v.  Whitney,  224  Fed.  459, 140  C.  C.  A. 
138,  holding  manufacture  and  sale  of  hoisting  devices  and.  frames  there- 
for described  in  Whitney  patent  is  contributory  infringement  of  Hen- 
derson patent  for  improved  scaffolding  supporting  means;  United 
Shoe  Mach.  Co.  v.  L&  Chappelle,  212  Mass.  478,  Ann.  Gas.  1913D,  715,  99 
N.  E.  290,  and  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  397, 
399,  400,  both  upholding  leases  of  machinery  for  long  terms,  with  license 
tor  terms  of  patent  covering  parts  thereof,  requiring  lessees  to  use 
other  related  machines  under  penalty  of  cancellation  of  lease;  United 
States  V.  Winslow,  195  Fed.  595,  and  United  States  v.  United  Shoe 
Mach.  Co.,  222  Fed.  356,  both  holding  consolidation  of  companies  en- 
gaged in  manufaeturing  noncompeting  patented  machines  used  in  manu- 

(475) 


224  U.  S.  1-73  NOTES  ON  U.  S.  REPORTS.  476 

facture  of  shoes  is  not  combination  in  violation  of  Sherman  An ti -trust 
Act;  Sperry  &  Hutchison  Co.  v.  Fenster,  219  Fed,  757,  enjoining  use 
of  trading-stamps  for  advertising  pui-poses  by  persons  obtaining  them 
from  subscribers  of  trading-stamp  concern  in  violation  of  price  restric- 
tion; A,  B.  Dick  Co.  v.  Fuller,  213  Fed.  101,  upholding  license  restric- 
tions attaching  to  sales  of  patented  machines  by  complainant;  Rajah 
Auto  Supply  Co.  V.  Rex  Ignition  Mfg.  Co.,  209  Fed.  623,  624,  upholding 
notice  on  package  in  which  patented  article  is  sold  imposing  condition 
that  parts  not  made  by  seller  shall  not  be  substituted  for  those  sold, 
and  pei*son  knowingly  selling  such  parts  for  resale  and  use  in  violation 
of  such  restriction  is  chargeable  with  contributory  infringement^  Win- 
chester Repeating  Arms  Co.  v.  Olmsted,  203  Fed.  495,  121  C.  C.  A.  615, 
holding  sale  of  guns,  parts  of  which  are  covered  by  patents,  by  dealer  in 
violation  of  price  restrictions  imposed  by  manufacturer  is  contributory 
infringement;  Winchester  Repeating  Arms  Co.  v.  Buengar,  199  Fed.  788, 
holding  dealer  selling  in  violation  of  price  restrictions  made  by  manu- 
facturer of  patent  is  infringer;  United  States  Fire  Escape  Counterbal- 
ance Co.  V.  Joseph  Halsted  Co.,  195  Fed.  299^  holding  assignee  of  pat- 
ent holding  under  assignment  void  under  Sherman  Act  may  sue  infringer 
who  cannot  justify  his  acts  by  fact  that  assignment  is  vdd;  Thomas  A. 
Edison  v.  Ira  M.  Smith  Mercantile  Co.,  188  Fed.  926,  enjoining  resale 
.of  patented  phonograph  records  in  violation  of  price  restriction  of 
original  sale. 

Distinguished  in  Bauer  v.  O'Donnell,  229  U.  S.  14,  15,  16,  Ann.  Gas. 
1915A,  150,  50  li.  R.  A.  (N.  S.)  1185,  57  L.  Ed.  1045,  1046,  33  Sup.  Ct. 
616,  holding  patentee,  having  made  full  and  complete  transfer  of  pat- 
ented article  to  jobber,  cannot  by  notice  limit  price  at  which  future 
retail  sales  of  article  may  be  made;  Standard  Sanitary  Mfg.  Co.  v.. 
United  States,  226  U.  S.  48,  57  L.  Ed.  117,  33  Sup.  Ct.  9,  holding  trade 
agreement  involving  right  to  use  patented  article  is  violation  of  Sherman 
Anti-trust  Act;  Sheridan-Clayton  Paper  Co.  v.  United  States  Envelope 
Co.,  232  Fed.  154,  146  C.  C.  A.  345,  refusing  to  enjoin  as  contributory 
infringement  sale  of  article  for  use  in  patented  fixture  by  licensee 
thereof,  where  many  of  patented  fixtures  were  sold  without  license  re- 
strictions and  there  was  nothing  to  show  restriction  upon  use  of  such 
fixtures;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.,  225  Fed.  375,  376, 
377,  378,  380,  382,  holding  contract  for  sale  of  patented  machine  to 
dealers,  attempting  to  limit  price  of  resale,  void  and  unenforceable; 
United  States  v.  Kellogg  Toasted  Com  Flake  Co.,  222  Fed.  728,  729, 
730,  Ann.  Cas.  1916A,  78,  holding  manufacturer  cannot  without  violating 
Sherman  Anti-trust  Act,  in  connection  with  absolute  sale  to  jobber, 
control  price  at  which  article,  though  in  patented  cartons,  is  resold  by 
jobber  or  retailer;  Victor  Talking  Mach.  Co.  v.  Straus,  222  Fed.  525, 
526,  527,  holding  owner  of  patent  granting,  for  fixed  royalty  paid  in 
advance,  right  to  use  patented  article  for  full  term  of  patent,  cannot 
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by  provision  of  license  restriet  transfers  of  sneh  article  by  licensee; 
United  States  v.  Keystone  Watch  Case  Co.,  218  Fed.  514,  holding  manu- 
facturer's agreement  with  jobber  fixing  price  for  resale  of  patented 
watch  movement  to  retailers  valid  under  patent  law,  but  attempt  by 
notice  on  boxes  in  which  watch  was  sold  to  fix  price  at  which  retailers 
should  sell,  is  void;  Free  Sewing  Mach.  Co.  v.  Bry-Block  Mercantile  Co., 
204  Fed.  635,  holding  patentee  selling  patented  article  has  exercised 
''exclusive  right  to  vend''  given  by  Rev.  Stats.,  §4884,  and  cannot  fix 
price  for  resale  by  purchaser  with  whom  he  has  no  contractual  relations ; 
Robert  H.  Ingersoll  &  Bro.  v.  McCoU,  204  Fed.  149,  holding  sale  of 
watches  in  boxes  containing  notice  of  price  restriction,  where  other 
watches  under  same  patent  are  sold  without  such  restriction,  is  not  for 
protection  of  patent,  and  purchaser  having  no  contractual  relations  with 
manufacturer  making  original  sale  is  not  bound  by  such  restriction; 
Waltham  Watch  Co.  v.  Kcene,  202  Fed.  231,  232,  233,  236,  237,  holding 
manufacturer  of  patented  watch  movement,  selling  article  to  jobbers 
and  receiving  full  payment,  cannot  attach  condition  to  contract  of  sale 
fixing  price  for  resales  by  dealers;  Davis  v.  Hall  Mammoth  Incubator 
Co.,  200  Fed.  960,  119  C.  C.  A.  609,  holding  sale  by  owner  of  patent  of 
one  element  of  patented  combination  capable  of  use  for  otlier  purposes 
than  as  part  of  combination  does  not  autliorize  use  of  entire  combina- 
tion, and  such  use  by  purchaser  is  infringement;  United  Shoe 
Mach.  Co.  V.  La  Chapclle,  212  Mass.  481,  482,  Ann.  Oaa.  1913D,  715, 
99  N.  E.  291,  292,  holding  void  combination  of  competing  corporations 
into  single  corporation  establishing  monopoly  of  shoe  machinery  under 
Sherman  Act. 

Right  of  patentee  to  control  price  at  which  patented  article  shall 
be  sold  by  his  vendee.    Note,  Ann.  Caa.  1915A,  X55. 


Whether  jp«tentee  may  lawfully  impose  restrictions  upon  use  of  patent 
and  whether  ^eir  violation  constitutes  infringement  are  questions  arising 
Qoder  the  patent  law  within  Jurisdiction  of  Federal  court. 

Approved  in  Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  &  Bros.,  238 
U.  S.  259,  69  L.  Ed.  1297,  35  Sup.  Ct.  788,  holding  that  portion  of  bill 
charging  contributory  infringement  of  patent  presents  case  arising 
under  patent  laws  within  jurisdiction  of  Fodci-al  District  Court,  but 
other  portions  of  bill  resting  only  upon  contractual  obligations  do  not 
arise  under  patent  laws;  Harper  Bros.  v.  Klaw,  232  Fed.  611,  holding 
suit  by  owner  of  copyright  of  play  to  enjoin  licensees  from  producing 
it  as  photo  play  is  one  for  infringement  of  copyright  within  Federal 
jurisdiction;  McGoon  v.  Northern  Pac.  By.  Co.,  204  Fed.  1004,  holding 
suit  by  shipper  against  railroad  to  recover  damages  to  interstate  ship- 
ment of  livestock  is  one  arising  under  Interstate  Commerce  Act  and 
within  oricrinal  jurisdiction  of  Federal  court  under  Judicial  Code,  §  24, 
par.  8|  and  ia  removable  under  section  28  without  regard  to  amount  in- 
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volved;  Free  Sewing  Mach.  Co.  v.  Bry-Block  Mercantile  Co.,  204  Fed. 
632,  holding  Federal  court  has  jurisdiction  of  suit  to  restrain  infringe- 
ment of  rights  arising  under  patent  laws  of  United  States;  American 
Graphophone  Co.  v.  Pickard,  201  Fed.  547,  holding  suit  involving  ques- 
tion of  infringement  is  one  arising  under  patent  law  and  within  Fed- 
eral jurisdiction;  American  Toy  Mfg.  Co.  v.  McLoughlin,  221  Mass. 
570,  109  N.  £.  837,  holding  licensee  of  patent  cannot  bring  suit  in  its 
own  name,  either  at  law  or  in  equity,  for  infringement. 

Patentee  may  elect  to  sue  licensee  on  broken  contract  or  for  forfeiture 
for  breach  of  implied  covenant  or  for  infringement. 

Approved  in  Victor  Talking  Mach.  Co.  v.  Straus,  222  Fed.  525,  fol- 
lowing rule. 

Contributory  infringement  is  the  intentional  aiding  of  one  penon  by 
anotber  in  the  unlawful  making,  selling  or  using  of  the  patented  inrention. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Republic  Rubber  Co., 
195  Fed.  771,  dismissing  suit  for  infringement  of  patent  for  improve- 
ment in  rubber- tired  wheels,  where  there  was  no  evidence  that  infring- 
ing wheel  was  ever  built  though  tires  may  have  been  sold  for  purpose 
of  constructing  such  wheel. 

Bare  supposition  that  by  sale  of  article  wUcb  thougb  adapted  to  In- 
fringing use  is  also  adapted  to  other  uses  is  not  enough  to  make  seller  con- 
tributory infringer;  but  wh^e  article  sold  is  only  adi^^d  to  infringing  use, 
presumption  arises  that  it  is  intended  for  such  use. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 
226  Fed.  461,  holding  on  accounting  for  contributory  infringement,  per- 
son selling  to  manufacturers  article  intended  for  use  as  component  part 
of  infringing  article  has  burden  of  showing  it  was  not  so. used;  Hiram 
Walker  &  Sons  v.  Grubman,  224  Fed.  731,  732,  holding  wholesalers 
selling  whisky  in  wood  made  in  United  States  to  retailers  for  use  in 
refilling  bottles  originally  containing  genuine  Canadian  whisky  and  so 
labeled  are  guilty  of  contributory  infringement;  Crown  Cork  etc.  Co. 
of  Baltimore  City  v.  Brooklyn  Bottle  Stopper  Co.,  200  Fed.  693,  119 
C.  C.  A.  20,  holding  maker  and  seller  of  caps  or  seals  for  bottles  knowing 
they  were  to  be  applied  by  patented  machines  sold  under  license  con- 
tracts binding  purchaser  to  use  only  caps  and  seals  made  by  manufac- 
turer of  such  patented  machines  is  contributory  infringer;  Lovell-Mc- 
Connell  Mfg.  Co.  v.  Waite  Auto  Supply  Co.,  198  Fed.  132,  holding  label 
on  patented  article  sold  by  owner  of  patent  to  dealer,  licensing  sale  or 
use  on  conditions,  one  of  which  was  that  purchaser  recognizes  validity 
of  patent,  does  not  estop  purchaser  when  sued  for  infringement  from 
contesting  validity  of  patent ;  Parsons  Non-Skid  Co.  v.  McElinnon  Chain 
Co.,  196  Fed.  219,  holding  defendant  chai^geable  with  contributory  in- 
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fringement  of  Parsons  patent  for  chain  tire  grip,  and  granting  prelim- 
inary injunction. 

Miscellaneous.  Cited  in  Great  Atlantic  &  Pac.  Tea  Co.  v.  Cream  of 
Wheat  Co.,  224  Fed.  569,  holding  refusal  of  manufacturer  of  unpatented 
food  product  to  sell  to  dealer  reselling  at  less  than  regular  price  and  at 
price  giving  retailer  no  profit,  is  not  restraint  of  trade  in  violation  of 
Clayton  Act  of  1914. 

224  tr.  8.  7S-84,  66  Lu  Ed.  673,  32  Sup.  Ot.  403,  THOfilAS  v.  TAYLOR. 

Althongh  common-law  action  of  deceit  does  not  lie  against  directors  of 
national  bank  for  making  false  report  and  measure  of  their  responsibility  is 
Isid  down  by  National  Banking  Act,  action  may  be  maintained  in  State 
court,  regardless  of  form  of  pleadings,  wkere  rule  of  responilbility  laid  down 
by  National  Banking  Act  is  satisfied. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  550,  551,  60  L.  Ed. 
797,  36  Sup,  Ct.  433,  holding  action  by  creditors  against  directors  of 
national  bank,  though  not  referring  in  terms  to  Federal  statute  which 
determines  liability  of  directors,  involves  Federal  question,  where  it 
appears  that  case  made  is  essentially  governed  by  that  statute;  Herr- 
mann V.  Edwards,  238  U.  S.  113,  59  L.  Ed.  1227,  35  Sup.  Ct.  839,  hold- 
ing under  act  of  1888,  Federal  courts  have  no  jurisdiction,  in  absence 
of  diversity  of  citizenship,  of  suit  by  stockholder  against  directors  of 
national  bank  to  compel  directors  to  pay  to  bank  amount  of  money  lost 
by  their  misconduct,  and  District  Court  has  no  jurisdiction  under 
Judicial  Code,  §  24,  par.  16 ;  dissenting  opinion  in  Jones  Nat.  Bank  v. 
Yates,  93  Neb.  135,  136,  139  N.  W.  1136,  majority  holding  directors  of 
national  bank  are  not  liable  in  action  by  unpaid  depositors  under  Re- 
vised Statutes,  §  5239,  where  evidence  fails  to  show  directors  person- 
sonally  knew  of  false  report!  alleged  to  have  induced  deposits. 

There  is  'In  eifecf  an  intentional  violation  of  a  statute  when  one  de- 
liberately refuses  to  examine  that  wbich  it  is  his  doty  to  examine. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  555,  60  L.  Ed.  799, 
36  Snp.  Ct.  435,  holding  creditors  of  national  bank  may  recover  from 
directors  knowingly  making  false  statements  in  violation  of  Federal 
act,  where  evidence  shows  reliance  of  creditors  upon  such  statements; 
Williams  v.  Brady,  232  Fed.  744,  holding  bill  in  suit  by  receiver  of  na- 
tional bank  against  its  directors  sufficiently  charges  breach  of  their 
common-law  duty  by  alleging  continued  failure  and  refusal  to  attend 
lui^tings  at  which  action  was  taken  resulting  in  losses  to  bank ;  Williams 
V.  Brady,  221  Fed.  121^  holding  in  suit  by  receiver  of  national  bank, 
directors  must  exercise  reasonable  supervision,  and  cannot  be  shielded 
£rom  liability  for  want  of  knowledge  where  ignorance  is  result  of  gross 
inattention;  Chesbrough  y.  Woodworth^  195  Fed.  888^  116  G.  G.  A.  465, 
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stockholder  purchasing  stock  of  national  bank  in  reliance  upon  false 
report  of  its  condition  has  right  of  action,  under  Revised  Statutes, 
§  5239,  against  directors  who,  knowing  its  falsity,  authorize  report ; 
Roukous  V.  United  States,  195  Fed.  358,  115  C.  C.  A.  255,  holding  con- 
spirators for  fraudulent  concealment  of  assets  liable  as  for  concealment 
from  future  trustee  in  bankruptcy  whether  that  particular  injury  was 
intended  or  not;  Macdonald  v.  De  Fremery,  168  Cal.  202,  142  Pac.  78, 
holding  under  provisions  of  National  Banking  Act  requiring  report  of 
national  bank's  condition  to  controller  of  currency,  directors  signing, 
false  report  are  liable  to  person  thereby  induced  to  purchase  stock, 
whether  or  not  report  was  for  purpose  of  inducing  particular  individual 
to  purchase. 

Measure  of  damages  for  misrepresenting  value  of  stoek  sold.  Note, 
48  L.  R.  A.  (N.  S.)  874. 

224  n.  8.  85-39,  66  I«.  Ed.  679,  32  Sup.  Ot.  402,  BEUTLEB  ▼.  QRANB 
TBUNK  JUNCTION  B.  E.  CO. 

In  cases  tried  in  United  States  courts,  oonrts  follow  their  own  ondar- 
Btanding  of  common  law  when  no  settled  rule  of  property  tnteryenes. 

Approved  in  Fowler  v.  Pennsylvania  R.  Co.,  229  Fed.  376, 143  C.  C.  A. 
493,  holding  in  action  in  Federal  court  for  death  of  employee,  validity 
of  contract  between  sleeping-car  company  and  conductor  releasing  com- 
pany and  railroad  company  for  liability  for  injuries  or  death  is  not  to 
be  determined  by  State  law  where  accident  occurred,  but  by  decisions  of 
United  States  courts  and  general  law;  Tweeten  v.  Tacoma  Ry.  &  Power 
Co.,  210  Fed.  831,  127  C.  C.  A.  378,  refusing  to  apply  Washington  fel- 
low-servant rule  in  action  for  injuries  by  resident  against  nonresident 
corporation  removed  from  State  to  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  439. 

Fellow-servant  rule  applies  where  character  of  respective  occupatiaiiB 
brought  people  engaged  in  them  into  necessary  and  frequent  contact^  althougli 
they  may  have  had  no  personal  relations. 

Approved  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  703,  L.  B.  A. 
1916F,  810,  123  C.  C.  A.  648,  holding  question  whether  employee  injured 
while  blasting  tunnel  and  employee  whose  negligence  caused  injury  are 
fellow-servants  depends  upon  nature  of  act  in  respect  to  which  n^li- 
gence  arose  rather  than  upon  relations  between  them;  dissenting  opin- 
ion in  Putnam  v.  Pacific  Monthly  Co.,  68  Or.  74,  Ann.  Gas.  19160,  256. 
45  If.  R.  A.  (N.  S.)  S38,  136  Pac.  842,  majority  holding  operator  of 
elevator  is  not  fellow-servant  with  office  clerk  killed  while  on  her  way 
to  work  through  negligence  of  operator. 
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Head  of  BWitehlng  crew  and  employee  at  work  in  repair-yard  of  railroad 
are  f  eUow-eerranta. 

Approved  in  Brooks  v.  Central  Sainte  Jeanne,  228  U.  S.  694,  57  L.  Ed. 
1028,  33  Snp.  Ct.  700,  holding  employee  engaged  in  moving  boiler  is 
fellow-servant  of  driver  of  automobile  durinp^  trip  taken  for  purpose  of 
work  and  deny  in":  recovery  for  injuries  resulting  from  negligence  of 
such  driver;  Wood  v.  Potlatch  Lumber  Co.,  213  Fed.  593,  130  C.  C.  A. 
171,  holding  employee  injured  while  assisting  in  making  repairs  to 
brickwork  about  base  of  refuse-burner  by  timber  thrown  from  top  of 
conveyer  through  negligence  of  employee  installing  new  sprocket-wheel 
at  top  of  conveyer  is  fellow-servant  of  such  employee. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employee.    Note,  62  L.  R.  A.  (H.  S.)  1091. 

AlUumgh  It  may  be  that  question  whetlier  emiAoyeee  are  f  ellow-aeryants 
wonld  be  left  to  Jmy  in  State  court,  question  wlietlier  certain  facta  do  or  do 
not  constltnte  sronnd  of  liability  is  in  its  nature  question  of  law,  and 
Sapreme  Court  will  answer  sndi  qneMon  on  certlfleate  ftom  CHrcnit  Oonrt 
of  Appeals. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  69  L.  Ed.  136,  35 
Snp.  Ct.  16,  holding  certificate  in  this  case  presents  distinct  and  definite 
questions  of  law,  which,  with  one  exception,  are  clearly  pertinent. 

224  U.  8.  80-99,  66  I..  Ed.  680,  82  Sup.  Ot.  399,   SAN  JUAK  UGHT  k 
TRANSIT  00.  ▼.  SEQUBNA. 

Denial  of  motion  to  strike  ftom  complaint  allegation  as  to  exenqdary 
damages,  even  if  wrong,  did  no  liarm,  because  court  instructed  Jnry  that 
there  could  be  no  recovery  of  exemplary  damages,  but  only  sndi  as  wwe 
compensatory. 

Approved  in  Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S.  661, 
68  L.  Ed.  784,  34  Sup.  Ct.  452,  holding  in  action  to  recover  penalties 
under  alien  contract  labor  law,  petition  omitting  allegation  of  knowledge 
may  be  regarded  as  amended,  where  case  was  tried  on  theory  that  knowl- 
edge is  essential  element  and  jury  was  charged  to  that  effect. 

Where  no  objection  was  made  In  court  below  to  uncertainty  in  com- 
plaint and  parties  try  case  on  theory  that  particular  matter  is  within  issues, 
such  theory  cannot  be  rejected  in  appellate  court. 

Approved  in  Proctor  v.  Harrison,  34  Okl.  183,  125  Pac.  480,  holding 
objection  in  proceeding  for  probate  of  will  cannot  be  made  for  first  time 
in  appellate  court  that  denials  by  proponents  of  allegations  of  fraud 
made  by  contestant  are  insufficient. 

Doctrine  of  res  ipsa  loquitur  is  that,  when  thing  whioh  caoses  injury 
wtlbont  fault  of  injured  person,  is  shown  to  be  nnder  etBCluatve  control  of 
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defendant^  and  injury  is  such  m  wonld  not  occur  if  person  having  control 
nses  proper  care,  it  aifords  reasonable  evidence,  in  absence  of  explanation, 
that  injury  arose  ftpm  defendant's  want  of  care. 

Approved  in  Koskela  v.  Albion  Lumber  Co.,  25  Cal.  App.  22,  8 
N.  C.  C.  A.  672,  142  Pac.  855,  holding  breaking  of  chute  used  in  trans- 
porting lumber  from  mill  to  vessel  throwing  employee  into  ocean  and 
resulting  in  his  death  by  drowning,  was  sufficient  to  raise  presumption 
of  negligence  under  doctrine  of  res  ipsa  loquitur;  Hill  v.  Pacific  Qas 
etc.  Co.,  22  Cal.  App.  790, 136  Pac.  492,  494,  holding  in  action  for  death  of 
employee  killed  in  attempting  to  start  pump  operated  by  electric  power, 
question  of  company's  negligence  is  for  jury  under  doctrine  of  res  ipsa 
loquitur;  Chesapeake  Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C.  73,  holding 
fact  that  passenger  on  scenic  railway  is  struck  by  falling  of  piece  of 
superstructure  and  killed  by  coming  in  contact  with  some  part  of  rail- 
way, raises  presumption  of  negligence;  St.  Loois  v.  Bay  State  St.  Ry. 
Co.,  216  Mass.  257,  Ann.  Oaa.  1916B,  706,  49  L.  R.  A.  (N.  S.)  447.  103 
N.  E.  640,  holding  doctrine  of  res  ipsa  loquitur  applies  in  action  to  re- 
cover for  electrocution  of  horse  crossing  street-car  t.raek  on  wet  day: 
Briglio  V.  Holt,  85  Waafh.  160,  147  Pac.  879,  holding  doctrine  of  res  ipsa 
loquitur  applicable  in  action  for  injuries  where  woman  in  her  own  yard 
is  injured  by  debris  thrown  from  blast  fired  by  street-grading  contractor. 

224  U.  8.  99-106,  66  L.  Ed.  684,  32  Snp.  Ct.  398,  CAMPBELL  v.  UNITED 
STATES. 

Glrcnit  Court  of  Appeals  cannot  consider  snAcieDcy  of  facts  found  by 
District  Court  to  snpporT  judgment  in  action  at  law  tried  without  jury. 

Approved  in  Ladd  &  Tilton  Bank  v.  Lewis  A.  Hicks  Co.,  218  Fed.  314, 
134  C.  C.  A.  106,  holding  on  trial  in  Federal  court  where  jury  was 
waived  without  stipulation  in  writing  required  by  Rev.  Stats.,  §  649, 
judgment  based  on  general  finding  cannot  be  reversed  where  waiver 
was  in  good  faith. 

Distinguished  in  Four  Hundred  &  Forty-three  Cans  of  Frozen  Eesr 
Product  V.  United  States,  226  U.  S.  184,  57  L.  Ed,  179,  33  Sup.  Ct.  50, 
holding  provision  of  Food  and  Drugs  Act  of  1906,  §  10,  that  proceed insr.s 
for  seizure  of  goods  shall  be  by  libel  and  conform  as  near  as  may  be 
to  proceedings  in  admiralty  does  not  include  appellate  proceedings,  and 
action  of  District  Court  can  only  be  reviewed  by  writ  of  error,  not  by 
appeal;  Houghton  v.  Burden,  228  U.  S.  164,  57  L,  Ed,  782,  33  Sup.  Ct. 
491,  holding  on  appeal  from  decree  in  bankruptcy  proceeding  in  wliich 
creditor  voluntarily  intervenes  and  submits  claim,  section  566,  Revised 
Statutes,  is  inapplicable,  and  decree  is  reviewable  by  Circuit  Court  of 
Appeals  both  as  to  law  and  facts ;  Nashville  Interurban  Ry.  v.  Bamum, 
212  Fed.  637, 129  C.  C.  A.  170,  holding  under  Rev.  State.,  §  649,  providing 
for  written  waiver  of  jnxy  in  Cireoit  Court,  and  Judicial  Code,  §  291, 
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/>      ^^g  power  and  imposing  duties  of  Circuit  Courts  upon  District 

^OUTts,  rule  that  trial  in  District  Court  without  jury  amounts  to  airbi- 

*ration  and  cannot  be  reviewed  no  longer  applies ;  Goode .  v.  United 

S^ate^  44  App.  D.  C.  165,  166,  holding  in  action  to  condemn  goods  uhdet 

■Pood  and  Drugs  Act  of  1906,  where  jury  trial  is  waived,  finding  of  fiicts 

^y  court  has  same  effect  as  special  verdict,  and  exception  may  be  taken 

*^  ruling  of  court  during  hearing  and  as  to  such  finding,  and  may  be 

*^*ted  in  bill  of  exceptions  as  in  jury  trial. 

^^jectlon  tliat  denial  In  answer  based  on  want  of  information  is^  not 
*^cient  denial  under  State  statute  relating  to  denials  for  want  of  kndwl- 
^«  or  information,  cannot  be  flrst  raised  in  appellate  conrt. 

Approved  in  Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S.  661, 
^  L.  £d.  784,  34  Sup.  Ct.  452,  holding  in  action  to  recover  penalties 
^der  alien  contract  labor  law,  petition  omitting  allegation  of  knowledge 
ni&y  be  regarded  as  amended,  where  case  was  tried  on  theory  that  knowi- 
ngs is  essential  and  jury  was  charged  to  that  effect;  Charlotte  v. 
Atlantic  Bitulithie  Co.,  228  Fed.  464,  holding  in  action  on  street-paving 
contract,  objection  that  complaint  did  not  allege  presentation  of  claim 
to  proper  municipal  authorities  as  required  by  statute  cannot  be  raised 
for  first  time  on  appeal;  Washington  Utilities  Co.  v.  Wadley,  44  App. 
D.  C.  180,  holding  in  action  for  inju^ries  claim  of  variance  between  alle- 
gation and  proof  made  for  first  time  on  appeal  oomea  too  late. 

22A  U.  8.  107-126,  66  I«.  Ed.  686,  83  Sop.  Ot  470,  80HODDE  v.  TWIN 
TALIS  XiANB  9t  WATEB  CO. 

Appropclator  of  water  from  stream  in  Idaho,  to  wblch  lie  was  eniltied 
for  beneficial  use  could  not  restrain  lower  approprlators  ftom  raiting  river 
in  manner  to  Interfere  with  power  necessary  to  raise  water  appropriated  by 
Um  to  re^inized  hflJl^lKt  f  cr  dlstilteUon  ever  Us  Isad. 

Approved  in  Empire  Water  etc.  Co.  v.  Cascade  Town  Co.,  205  Fed. 
129,  123  C.  C.  A.  365,  holding  appropriator  of  waters  of  stream  in 
eancm  for  summer  resort  is  entitled,  as  against  person  diverting  waters 
for  manufacturing  purposes,  to  use  of  quantity  of  water  suflQcient  t^ 
preserve  trees  and  vegetation  of  canon,  but  not  to  amount -necessary  to 
preserve  scenic  beauty  of  falls. 

Right  of  appropriator  of  water  to  use  of  current  of  stream.    Note, 
41L.  R.  A.  (N.  S.)  101. 

224  U.  S.  126-131,  66  L.  Ed.  608,  32  Sup.  Ot.  468,  GONZALES  T.  BUIST. 

Under  section  85  of  Porto  Blcan  Act  of  1900,  writs  of  error  and  appeal 
Are  governed  by  mles  governing  such  writs  and  appeals  in  territories,  and 
Supreme  Court  is  without  power  to  examine  facts,  but  is  confined  to  deter- 
snining  whether  oonrt  below  erred  in  conclusions  of  law  deduced  from  facts 
•foond. 
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Approved  in^Rosaly  v.  Graham  y  Prazer,  227  U.  S.  690,  67  L.  Ed.  fi57, 
33  Sup.  Ct.  333,  holding  jurisdiction  of  Supreme  Court  of  United  States 
is  confined  to  determining  whether  facts  found  by  Supreme  Court  of 
Porto  Rico  support  its  judgment  in  suit  to  determine  title  to  real  estate 
in  Porto  Rico. 

On  appeal  ftom  Supreme  Court  of  Tezritory,  agreed  statement  of  facts 
or  finding  of  facts  must  be  ultimate  facts,  and  If  they  are  merely  recital 
of  testimony  or  cYidentlary  facts,  nothing  is  brooglit  before  Supreme  Gout 
for  consideration. 

Approved  in  Rosaly  v.  Qraham  y  Frazer,  227  U.  S.  590,  57  L.  Ed. 
658,  33  Sup.  Ct.  333,  holding  in  absence  of  finding  of  facts  in  nature 
of  special  verdict,  and  in  absence  of  error  in  rulings  upon  evidence 
judgment  of  Supreme  Court  of  Porto  Rico,  in  suit  to  determine  title  to 
real  estate,  must  be  affirmed;  Soci^t^  Anonyme  Des  Sucreries  De  St. 
Jean  v.  United  States,  226  U.  S.  600,  67  L.  Ed.  375,  33  Sup.  Ct.  113, 
affirming  judgment  on  authority  of  principal  case. 

Distin^iished  in  Nielsen  v.  Steinfeld,  224  U.  S.  .540,  56  L.  Ed.  874, 
32  Sup.  Ct.  609,  holding  failure  of  Supreme  Court  of  Arizona  to  comply 
with  statute  requiring  that  it  make  statement  of  finding  of  facts  or 
adopt  that  of  trial  court,  was  reversible  error. 

224  U.   S.   18^187,  56  I*.  Ed.  096,  32  Sap.  Ot.  461,  WOOD  ▼.  XJNITSD 
STATES. 

Not  cited. 

2S4  n.  S.  137-145,  66  !«.  Ed.  097,  82  Sup.  Ot  467,  PltUMMEE  ▼.  UHXTED 
STATE& 

Not  cited. 

^24  V.  8.  146-147,  56  L.  Ed.  702,  82  Sup.  Ot.  460,  J,  W.  OALKAN  00.  ▼. 
DOHEBTY. 

Where  prerequlaites  for  appeal  to  Siqnreme  Ooort  specified  in  Bank- 
ruptcy Act»  section  25b  (1),  do  not  exist,  and  Court  of  AppeM  did  not 
niake  findings  of  fact  and  conclusions  of  law  as  re^piired  by  Oeneral  Order 
36,  clause  3,  appeal  must  be  dismissed. 

Approved  in  Bray  v.  United  States  Fidelity  etc.  Co.,  239  U.  S.  628, 
60  L.  Ed.  475.  36  Sup.  Ct.  164,  and  Synnott  v.  Tombstone  Consol.  Minos 
Co.,  234  U.  S.  749,  58  L.  Ed.  1576,  34  Sup.  Ct.  674,  both  dismissing  for 
want  of  jurisdiction  on  authority  of  principal  case. 

224  IT.  S.  148-152,  56  I*.  Ed.  703,  32  Sup.  Ot.  465,  CONSUBCEBS'  OO.  ▼. 
HATCH. 

Where  water  company  obtains  fraachise  to  lay  mains  In.  streets  to 
supply  inhabitants  of  city  witb  water,  it  may  be  compelled  to  make  servieo 
oonnections  at  its  own  expense. 
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App^roved  in  Title  Guaranty  etc.  Co.  v.  Railroad  Commission,  168  Cal. 
299,  Ann.  Cas.  1916A,  788,  142  Pac.  879,  holding  franchise  giving  water 
eompaii}'  right  to  furnish  water  to  inhabitants  of  city  and  to  use  streets 
for  its  pipes  4oes  not  authorize  company  to  charge  consumer  for  making 
service  connections. 

Duty  of  water  company  to  lay  service-pipe  without  cha;rge  to  con- 
sumer.   Note,  Ann.  Oas.  1916S,  1897. 

Right  to  compel  consumer  to  pay  for  water  connection.  Note, 
li.  B.  A.  1916A,  248. 

224  U.-  &  162-160,  66  I..  Bd.  706,  32  Sup.  Ot  467,  OUASAHTEB  TIT£B  9t 
TBUST  00.  y.  TITLE  GUABANTY  9t  8UBET7  OO. 
united  Statee  as  sovereign  is  not  bound  by  provisions  of  insotvency 

law  unless  spedaUy  mMitioned  tiierein. 

Approved  in  In  re  Fowble,  213  Fed.  680,  holding  State  buildings  are 
not  subject  to  mechanics'  liens  under  Code  Pub.  Civ.  Laws  of  Maryland 
1912,  art.  LXIII,  §  1,  in  absence  of  special  mention  of  State. 

Oongress  in  enacting  Bankruptcy  Act  of  1898,  preferred  labor  claims 
and  gave  tbem  priority  over  all  other  claims  except  taxes,  wMch  are  civil 
obligations;  and  courts  must  assume  diaoge  of  purpose  in  change  of  order 
from  that  of  prior  acts. 

Approved  in  Delahunt  v.  Oklahoma  County,  226  Fed.  34,  141  C.  C.  A. 
139,  holding  under  Bankruptcy  Act,  §  64a,  lien  of  general  and  local 
taxes  under  State  law  is  prior  to  existing  mortgage  lien,  although  sec- 
tion 64b  provides  that  debts  having  priority  and  payable  out  of  bank- 
rupt's estate  shall  be  paid  in  accordance  with  classification  therein, 
which  classification  does  not  include  taxes;  Mississippi  Valley  Trust  Co. 
v.  Oregon-Washington  Timber  Co.,  213  Fed.  990,  premiums  or  contri- 
butions due  State  of  Washington  under  Workmen's  Compensation  Act, 
nnseeured  by  lien,  are  not  entitled  to  priority  of  payment  over  debt 
prior  in  time  thereto,  secured  by  mortgage  to  individual;  In  re  Black- 
staif  Engineering  Co.,  200  Fed.  1020,  holding  laborers  whose  services 
enhance  assets  of  bankrupt's  estate,  were  entitled  to  lien  therefor  and 
payment  in  full ;  In  re  Cameerie  Trust  Co.,  206  N.  Y.  399,  46  L.  B.  A. 
(N.  S.)  260,  99  N.  E.  1099,  liolding  State  is  not  entitled  to  priority  of 
payment  of  debts  due  from  insolvent  over  claims  of  other  creditors  by 
prior  specific  lien. 

Where  claim  of  government  was  not  for  taxes,  but  mere  debt,  surety, 
even  if  subrogated  to  right  of  government  is  not  entitled  to  priority  over 
claims  for  labor  preferred  under  Bankruptcy  Act  of  1898. 

Approved  in  Brown  v.  American  Bonding  Co.,  210  Fed.  848,  127 
G.  C.  A.  406;  whore  State  treasurer  filed  claim  as  general  creditor  against 
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receiver  of  insolvent  bank  for  unpaid  deposits  and  bank's  surety  paid 
daim  and  took  assignment  thereof  from  State,  surety  is  not  subrogated- 
to  right  of  State  to  priority  of  payment,  if  any. 

Wages  as  preferred  claim  in  bankruptcy.    Note,  Ann.  Oaa  1916B, 
344,848. 

224  V.  8.  160-173,  56  L.  Ed.  710,  S2  8np.  Ot.  449,  WSSTEBN  UNION  TEL. 
.     00.  v.  BIOHMOND. 

Act  of  Oongress  of  1866  authorUing  telegraph  companies  to  construct 
lines  over  post-roads  is  permlsslye  only,  not  source  of  posltiTo  rights;  it 
oonveys  no  title  and  does  not  attempt  to  found  one  by  delegating  power  to 
take  by  eminent  domain;  it  prevents  their  exclusion  from  State  because 
they  are  foreign  corporations. 

Approved  in  Louisville  etc.  R.  R.  Co.  ▼.  Western  Union  Tel.  Co.,  237 
U.  S.  302,  59  L.  Ed.  966,  35  Sup.  Ct.  598,  holding  suit  by  telegraph  com- 
pany to  acquire  right  of  way  over  railroad  right  of  way  by  '^judgment 
expropriation"  under  State  statutes,  removed  to  Federal  court  on  ground 
of  diversity  of  citizenship,  is  not  case  arising  under  Federal  Constitu- 
tion and  laws  because  of  averment  in  bill  that  telegraph  company  had 
accepted  provisions  of  act  of  1866 ;  Williams  v.  Talladega,  226  U.  S.  415, 
57  L.  Ed.  279,  33  Sup.  Ct.  116,  holding  permission  given  by  act  of 
Congress  of  1866  does  not  prevent  State  from  imposing  license  tax  upon 
telegraph  company  for  privilege  of  transacting  local  business  in  State; 
Pomona  v.  Sunset  Tel.  &  Tel.  Co.,  224  U.  S,  345,  56  L.  Ed.  795, 32  Sup.  Ct. 
477,  holding  under  California  statutes,  telephone  corporation  operating 
interstate  and  local  business  in  city  of  fifth  class,  obtained  rights  to 
maintain  through  line,  but  not  local  wires  and  posts  except  subject  to 
regulation  by  city;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207 
Fed.  12,  124  C.  C.  A.  573,  upholding  provision  of  Ky.  Stats.,  §  4679a, 
authorizing  telegraph  companies  to  condemn  right  of  way  for  their  lines 
along  railroad  right  of  way;  New  England  Tel.  Co.  v.  Town  of  Essex, 
206  Fed.  931,  under  Rev.  Stats.,  §  5263,  authorizing  telegraph  companies 
to  operate  lines  along  post-roads  of  United  States,  sucb  companies  are 
subject  to  taxing  power  and  other  regulations  of  State;  Louisville  etc. 
R.  Co.  v.  Postal  Telegraph-Cable  Co.,  143  Ga.  333,  85  S.  E.  Ill,  l;iolding' 
act  of  1866  does  not  preclude  States  from  legislating  on  subject  of  con- 
demnation of  railroad  rights  of  way  for  telegraph  companies;  Postal 
Telegraph  Cable  Co.  v.  Newport,  160  Ky.  247,  169  S.  W.  701,  holding 
act  of  1866  does  not  preclude  city  from  charging  reasonable  fee  for  use 
of  streets  by  telegraph  company ;  Postal  Tel.  Co.  v.  State  Roads  Com- 
mission, 127  Md.  251,  96  Atl.  441,  holding  act  of  Congress  of  1866 
fuithorising  tel^raph  companies  to  use  post-roads  does  not  give  such 
companies  right  to  make  use  of  State  bridge  without  compensation; 
Western  Union  Tel.  Co.  v.  Nashville  etc.  Ry.  Co.,  133  Tenn.  704^  182 
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S.  W.  258,  act  of  Congi-ess  of  1866  (U.  S.  Rev.  Stats.,  §  6263,)  does 
not  confer  upon  telegraph  company  right  to  condemn  easement  over 
railroad  right  of  way,  but  denies  State  power  to  prevent  nse  of  rail- 
road right  of  way  for  telegraph  lines,  and  telegraph  company  may  con- 
demn right  of  way  under  State  laws;  Tacoma  Ry.  etc.  Co.  v.  Tacoma, 
79  Wash.  514,  140  Pac.  567,  holding  under  Rem.  &  Bal.  Code,  §  7507. 
subd.  7,  city  in  granting  franchise  to  corporation  to  use  streets  to  fur- 
nish electricity  for  power  and  heat,  may  impose  condition  that  it  may 
not  furnish  electricity  for  lighting  and  provide  for  forfeiture  of  fran- 
chise for  breach  of  such  condition. 

Act  of  Congress  of  1866  does  not  deprlTo  mimicipality  of  right  to  sub- 
ject telegraph  companies  occupying  its  streets  to  reasonable  regulations. 

Approved  in  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  320,  321,  322, 
60  L.  Ed.  306,  307,  36  Sup.  Ct.  105,  holding  Post-road  Act  of  1866  pro- 
tects telegraph  company  from  exclusion  from  use  of  city  streets,  but  not 
from  reasonable  r^ulations ;  Mackay  Telegraph  &  Cable  Co.  v.  Texarkana, 
199  Fed.  349,  holding  under  act  of  Congress  of  1866  and  amendments 
thereto,  telegraph  comx>any  is  entitled  to  use  of  streets  of  city  subject 
to  reasonable  regulations;  St.  Helena  v.  San  Francisco  etc.  Co.,  24  Cal. 
App.  78,  140  Pac.  604,  holding  ordinance  imposing  special  paving  regu- 
lation uxK)n  street  railway  dpes  not  impair  franchise  ordinance. 

Charges  for  use  of  streets  acquiesced  In  and  paid  for  many  years  with- 
out complaint  will  not  be  declared  unreasonable  on  mere  protest. 

Approved  in  Postal  Tel.  etc.  Co.  v.  State  Roads  Commission,  127  Md. 
255,  96  Atl.  443,  holding  State  entitled  to  compensation  for  nse  of 
bridge  acquired  by  State  from  private  corporation  to  which  telegraph 
company  had  been  paying  certain  annual  sum  for  its  use. 

Distinguished  in  Armour  &  Co.  v.  Richmond,  118  Va.  221,  87  S.  E. 
610,  person  paying  void  municipal  tax  for  several  years  is  not  estopped 
to  deny  its  validity. 

Where  penalties  are  separable  from  rest  of  ordinance,  it  will  be  time 
enough  for  appellant  to  file  bill  when  oppressive  application  of  them  Is 
attempted. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L.  Ed.  289, 
36  Sup.  Ct.  46,  holding  penalty  provisions  of  certain  sections  of  con- 
stitutions and  laws  of  Arizona  applicable  to  public  service  corporations 
are  separable  from  order  of  commission  and  constitutional  and  stat- 
utory provisions  under  which  it  was  made,  and  in  advance  of  attempt 
to  enforce  penalty  provisions,  Supreme  Court  will  not  pass  judgment 
upon  them ;  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  58  L.  Ed. 
242,  34  Sup.  Ct.  48,  holding  penalties  provision  so  unreasonable  as  to 
be  denial  of  due  process,  where  separable,  do  not  render  State  rate  stat- 
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ute  void;  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S.  522,  57  L.  Ed. 
1603,  33  Sup.  Ct.  9S5,  applying  mle  in  suit  to  enjoin  enforcement  of 
West  Virginia  rate  statute  of  1907;  Southern  Pacific  Co.  v.  Campbell, 
230  U.  S.  t553,  57  L.  Ed.  1625,  33  Sup.  Ct.  1027,  and  Simpson  v.  Shepard, 
230  U.  S.  380,  Ann.  Ca«.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed. 
1534,  33  Sup.  Ct.  729,  both  holding  separable  penal  provisions  of  State 
rate  statute  do  not  render  it  void. 

Effect  of  partial  invalidity  of  stetute.    Note,  Ann.  Gas.  1916D,  14. 

Provision  of  mnnidpal  ordinance  limiting  use  of  streets  for  telegrapli 
wires  and  requiring  conduits  witMn  certain  territory,  plans  for  which  con- 
duits are  subject  to  approval  of  committee  on  streets  Is  not  unreasonable 
as  grant  of  arbitrary  power. 

Approved  in  Savage  v.  Jones,  225  U.  S.  528,  56  L.  Ed.  1193,  32  Sup.  Ct. 
715,  upholding  Indiana  statute  of  1907,  r^^lating  sale  of  concentrated 
commercial  food  for  stock,  requiring  disclosure  of  ingredients,  but  not 
of  formula. 

Miscellaneous.  Cited  in  Mackay  Telegraph-Cable  Co.  y.  City  of  Paris, 
209  Fed.  1006,  126  C.  C.  A.  667,  affirming  decree  on  authori^  of  prin- 
cipal case. 

224  U.  a  173-180,  56  L.  Ed.  717,  82  Sup.  Ot.  463»  WOBIjra  FAIB  MZK. 
CO.  V.  POWEB8. 

Not  cited. 

224  U.  8.  180-182,  56  L.  Ed.  721,  32  Sup.  Gt.  455,  SWAN80N  T.  8EABS. 

Location  and  discovery  on  land  withdrawn  quoad  hoc  trom  .the  public 
domain  by  valid  and  subsisting  mining  daim  Is  absoluttiy  void  for  purpose 
of  founding  contradictory  right,  nor  does  subsequent  forfeitare  of  such 
valid  claim  avail  trespasser. 

Approved  in  Lyie  v.  Patterson,  228  U.  S.  216,  57  L.  EdL  807,  33  Sup.  Ct 
480,  holding  entry  on  land  in  possession  of  purchaser  from  railroad, 
apparent  owner  of  equitable  title,  is  unlawful  trespass,  and  cannot 
initiate  homestead  right  by  settlement,  as  possessor's  right  is  good  ss 
against  all  except  United  States;  Rooney  v.  Bamette,  200  Fed.  710,  119 
C.  C.  A.  116,  location  of  mineral  ground  gives  to  locator  before  discov- 
ery, and  while  he  complies  vdth  United  States  and  State  statutes  and 
local  rules  and  regulations,  right  of  possession  against  intruders  and 
this  ri^ht  may  be  conveyed  to  another;  Becker  v.  Long,  196  Fed.  722, 
723,  117  C.  C.  A.  296,  holding  location  of  mining  claim  within  marked 
boundaries  of  valid  and  subsisting  location  is  void,  whether  disco veiy 
in  junior  location  is  within  or  without  overlapping  area;  Peaehy  v. 
Gaddis,  14  Ariz.  220,  127  Pae.  742,  abortive  attempt  to  relocate  mining 
claim  did  not  wolrk  forfeitare  of  lights  under  original  loeationS|  and 
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resumption  of  work  before  rights  of  third  parties  accrne  is  sufficient 
to  prevent  forfeiture,  and  another  person  attempting  to  make  location 
was  trespassing. 

Title  to  mining  claim  by  adverse  possession.    Note,  40  L.  B.  A. 
(N.  S.)  821. 

224  U.  S.  18a-188,  56  Lu  Ed.  726,  32  8up.  Ot.  446,  LOVIN0,  MATTEB  OF. 

Controvenles  arising  In  bankruptcy  proceedings,  as  distinguished  from 
bankruptcy  proceedlnga^  were  appealable  ft>  Olzcult  Court  of  Appeals  under 
Court  of  Appeals  Act  of  1891. 

Approved  in  Globe  Bank  etc.  Co.  v.  Martin,  236  U.  S.  296,  59  L.  Ed. 
587,  35  Sup.  Ct.  377,  holding  contest  over  distribution  of  fund  in  hands 
of  trustee  is  controversy  arising  in  bankruptcy,  and  appealable  under 
Circuit  Court  of  Appeals  Act  of  1891,  and  not  under  Bankruptcy  Act, 
§  25,  and  appeals  to  Circuit  Court  of  Appeals  and  Supreme  Court  were 
properly  taken;  Lazarus  v.  Prentice,  234  U.  S.  269,  58  L.  Ed.  1308,  34 
Sup.  Ct.  851,  holding  attempted  intervention  in  ancillary  proceeding 
did  not  give  jurisdiction  over  controversy  in  bankruptcy  appealable 
under  Judicial  Code  to  Court  of  Appeals  and  thence  to  Supreme  Court. 

Claim  of  bank  asserting  lien  upon  bankrupt's  estate  Is  proceeding  In 
bankruptey  appealable  to  Circuit  Court  of  Appeals  under  section  26a  (3), 
as  ttom  judgment  allowing  or  rejecting  claim  of  flye  hundred  dollars  or 
over,  and  ftom  final  decision  of  Clzuuit  Court  of  Appeals,  further  appeoU 
lies  to  Supreme  Court  under  section  25b. 

Approved  in  In  re  Breyer  Printing  Co.,  216  Fed.  880,  881,  133  C.  C.  A. 
82,  holding  rejection  of  landlord's  Uen  for  rent,  after  landlord  in  posses- 
sion of  chattels  turned  them  over  to  trustee  subject  to  his  rights,  is  con- 
troversy in  bankruptcy  reviewable  by  appeal  under  section  24a;  New 
Hampshire  Sav.  Bank  v.  Vamer,  216  Fed.  722,  723,  132  C.  C.  A.  631, 
holding  order  denjring  priority  of  lien  against  property  of  bankrupt  for 
debt  of  more  than  five  hundred  dollars,  whether  debt  or  only  right  to 
lien  is  contested,  is  reviewable  by  appeal  under  section  25a;  Bernard  v. 
Lea,  210  Fed.  588,  127  C.  C.  A.  219,  holding  order  of  court  allowing 
claim  against  bankrupt's  estate  and  establishing  part  of  it  as  lien  on 
property  of  bankrupt  is  renewable  by  appeal  under  section  25;  In  re 
Hartzell,  209  Fed.  776,  777,  778,  126  C.  C.  A.  499,  holding  independent 
assertion  of  mortgage  lien  is  controversy  in  bankruptcy  reviewable 
under  section  24a;  In  re  Streator  Metal  Stamping  Co.,  205  Fed.  282,  123 
C.  C.  A.  444,  holding  order  denying  claim  for  mechanic's  lien  against 
bankrupt's  estate  is  reviewable  by  appeal  under  section  25a,  not  by 
petition  to  revise  under  section  24b;  Cooper  v.  Miller,  203  Fed.  385,  121 
C.  C.  A.  567,  order  involving  both  rejection  and  allowance  of  claims  for 
more  than  five  hundred  dollars  each,  also  controversy  of  fact  as  to 
financial  condition  of  bankrupt  at  time  of  payments  in  dispute,  and 
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whether  such  payments  are  Toidable  as  preference,  is  appealable  under 
section  25a  (3) ;  Kiskadden  v.  Steinle,  203  Fed.  377,  121  0.  C.  A.  559, 
holding  order  made  on  petition  of  trustee  to  reconsider  claim  previously 
allowed,  is  reviewable  on  appeal  under  section  25a  (3),  as  claim  rejected 
or  allowed;  Grainger  &  Co.  v.  Riley,  201  Fed.  903,  120  C.  C.  A.  415, 
order  den3ring  mechanic's  lien  on  bankrupt's  property  is  reviewable  by 
appeal  and  not  by  petition  to  revise. 

Distinguished  in  Huttig  Sash  etc.  Co.  v.  Stitt,  218  Fed.  2, 133  C.  C.  A. 
641,  holding  denial  of  right  to  asserted  lien  for  materials  furnished 
bankrupt  as  subcontractor,  but  allowing  claim  as  unsecured  debt,  is  not 
reviewable  under  section  25a  (3)  as  rejected  claim,  but  is  reviewable 
by  petition  to  revise;  Howard  D.  Thomas  Co.  v,  Beharrell,  229  Fed.  694, 
144  C.  C.  A.  101,  holding  claim  for  recovery  of  unretumed  rugs  or  their 
value  by  seller,  is  controversy  in  bankruptcy  appealable  under  section 
25a  of  Bankruptcy  Act,  and  is  not  reviewable  by  petition  to  revise  under 
section  24b ;  Pindel  v.  Holgate,  221  Fed.  346,  Ann.  Gas.  19160,  983,  137 
C.  C.  A.  158,  although  order  of  District  Court  allowing  claim  of  bank 
comes  under  clause  3,  section  25a,  of  Bankruptcy  Act  and  this  order  is 
not  reviewable  by  petition  to  revise  under  section  24b,  order  confirming 
sale  of  homestead  is  reviewable  under  section  24b. 

Proceeding  mider  section  24b  of  Bankruptcy  Act,  permitting  xwiefw  of 
auestlons  of  law  arising  in  bankruptcy  j^oceedlngs  was  not  intended  as 
substitute  for  right  of  appeal  under  section  26. 

Approved  in  United  States  v.  Ruggles,  221  Fed.  257, 137  C.  C.  A.  109, 
holding  action  on  bond  of  trustee  in  bankruptcy  not  being  ''proceeding 
in  bankruptcy,"  but  plenary  action,  judgment  is  not  reviewable  by  peti- 
tion to  revise  under  section  24b;  Bothwell  v.  Fitzgerald,  219  Fed.  413, 
135  C.  C.  A.  212,  holding  methods  of  procedure  under  Bankruptcy  Act 
by  appeal  under  section  24a  of  controversy  arising  in  bankruptcy  and 
by  petition  to  revise  under  section  24b  of  proceeding  in  bankruptcy,  are 
mutually  exclusive;  Southern  Cotton  Oil  Co.  v.  Elliotte,  218  Fed.  568, 
134  C.  C.  A.  295,  holding  order  rejecting  claim  is  reviewable  only  by 
appeal  under  section  25a  of  Bankruptcy  Act,  not  by  petition  to  revise 
under  section  24b;  In  re  Lane  Lumber  Co.,  217  Fed.  549,  133  C.  C.  A. 
398,  holding  rejection  of  secured  claim  which  is  over  five  hundred  dol- 
lars, is  reviewable  by  appeal  under  section  25a  (3)  of  Bankruptcy  Act, 
and  not  by  petition  to  revise  under  section  24b;  In  re  Breyer  Printing 
Co.,  216  Fed.  881,  133  C.  C.  A.  82,  dismissing  petition  to  revise  order 
rejecting  landlord's  lien  for  rent,  where  landlord  transfers  x)ossession 
of  chattels  to  trustee  subject  to  his  rights,  as  such  controversy  in  bank- 
ruptcy is  reviewable  only  by  appeal  under  section  24a ;  Freed  v.  Central 
Trust  Co.,  215  Fed.  875, 132  C.  C.  A.  7,  holding  proceedings  for  contempt 
of  court  for  refusal  to  obey  order  to  turn  over  property  to  receiver  of 
bankrupt  is  f oar  civil  and  not  criminal  contempt,  and  is  not  reviewable 
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^^Idl^^    of  error;  Kirsner  v.  Taliaferro,  202  Fed.  54,  120  C.  C.  A.  305, 

^^^    1^^    Order  of  bankruptcy  court  requiring  bankrupt  to  turn  over  prop- 

^^  "txmstee  is  reviewable  only  by  petition  to  revise  under  section  24b, 

V^j,*^^^^    l)y  appeal  under  section  24a  or  section  26a;  Adams  v.  Deckers 

'Oi^^     I-umber  Co.,  202  Fed,  49,  120  C.  C.  A.  302,  holding  judgment 

^ti^     ^BT    claim  over  five  hundred  dollars  is  reviewable  only  by  appeal 

4^5ji^^    ^^<5tion  25a,  and  not  by  petition  to  revise  under  section  24b;  In  re 

^^Cti  ^^*    ^^1  ^^'  3'^»  11^  C-  C-  ^-  363,  holding  remedy  by  appeal  under 

^^cl*j  ^    ^4a  and  by  petition  for  revision  under  section  24b  are  mutually 

las^  ^^^^ '  ^^  "  Hamilton  Automobile  Co.,  198  Fed.  867,  117  C.  C.  A. 

^^cti^r^^^^^ing  judgment  in  suit  by  trustee  to  recover  preference  under 

®^fc;^    *^     COb  is  reviewable  by  appeal,  not  by  petition  to  revise  under 


.^     ^<J^<^  of  section  24b  is  to  giye  review  aa  to  matters  of  law,  wb«re 

not  In  controversy,  of  orders  of  bankruptcy  court  in  ordinary 


^^^^^^^'^^^ation  of  bankrupt's  estate. 

^^^^^ved  in  In  re  Roger  Brown  &  Co.,  196  Fed.  761,  116  C.  C.  A.  386, 

^^jiS;^^\ng  rule ;  Stuart  v.  Reynolds,  204  Fed.  712,  123  C.  C.  A.  13,  hold- 

.   g  in  proceeding  to  revise  proceeding  in  bankruptcy  under  section  24b, 

coui^  cannot  review  findings  of  fact,  but  can  only  review  questions  of 

law  arising  on  record. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  69 
li.  Bd.  135,  36  Sup.  Ct.  16,  holding  certificate  in  this  case  presents  dis- 
tinct and  definite  questions  of  law,  which,  with  one  exception,  are 
clearly  pertinent. 

224  U.  S.  189-193,  56  L.  Bd.  727,  S2  Sup.  Ot.  444,  BBOWK  V.  SEU'BIDaE. 

In  action  for  malicious  prosecution  in  which  plaintiff  fails  to  adduce 
proof  of  facts  under  her  control,  question  of  probable  cause  is  for  ^onrt.  ^ 

Approved  in  Mark  v.  Rich,  43  App.  D.  C.  189,  holding  in  action  for 
malicious  prosecution  where  facts  tending  to  show  want  of  probable 
cause  are  in  dispute,  their  existence  is  for  jury,  but  their  effect  when 
found  is  for  court,  and  it  was  error  to  refuse  to  instruct  jury  what  facts 
will  constitute  probable  cause. 

Malicious  prosecution — ^Is  question  of  probable  cause  for  court  or 
jury.    Note,  L.  R.  A.  1915D,  6,  14,  68,  59. 

224  XT.  8.  194r-216,  56  L.  Bd.  729,  32  Sap.  Ot.  436,  INTEB8TATB  COM- 
MSBGB  OOlCmsaiOV  T.  GOODSIOH  TBJJmZT  GO. 

Frovisfon  of  Hepbtm  Act  of  1906^  aiwHiding  Act  to  Begolate  Ooote* 
neroo^  mcUmi  fiO,  aotlwrfsiii^  eomniisslon  to  retiuire  *  interstate  caiilecs'  *tlb 
keep  accounts  of  all  business  interstate  and  intrastate  in  specifled  maimer 
is  not  void  as  delegatioii  of  legislatiYe  power. 
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Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231 
U.  S.  439,  443,  52  L.  R.  A.  (K.  S.)  1,  58  L.  Ed.  SOS,  S04,  34  Sup.  Ct. 
125,  following  mle ;  Houston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  352, 
58  L.  Ed.  1S48,  34  Sup.  Ct.  833,  upholding  order  of  Interstate  Commerce 
Commission  requiring  carriers  to  desist  from  charging  higher  rates  be- 
tween specified  interstate  points  than  between  specified  intrastate  x>oi]its ; 
United  States  v.  Nashville  etc.  Ry.,  217  Fed.  263,  holding  ''aeconnts, 
records,  and  memoranda"  commission  is  authorized  by  section  20  of 
Interstate  Commerce  Act  to  examine  are  those  commission  is  authorized 
to  prescribe  and  does  not  include  correspondence  or  other  original  papers 
which  can  only  be  inspected  by  subpoena  in  instances  provided  by 
section  12;  Manufacturers'  Light  etc.  Co.  v.  Ott,  215  Fed.  943,  uphold- 
ing act  of  West  Virginia  of  1913  creating  Public  Service  Commission 
and  prescribing  its  powers;  Mutual  Film  Co.  v.  Industrial  Commission, 
215  Fed.  148,  upholding  Ohio  Act  of  1913  providing  for  censorship  of 
motion-picture  films;  Kansas  City  Southern  Ry.  Co.  v.  United  States, 
204  Fed.  644,  upholding  orders  of  Interstate  Commerce  Commission  relat- 
ing to  railroad  accounting,  as  authorized  by  Interstate  Commerce  Act 
of  1887,  section  20;  Connecticut  Co.  v.  Norwalk,  89  Conn.  532,  94  Atl. 
994,  upholding  act  of  1913  authorizing  commission  to  determine  number 
of  tracks,  not  exceeding  two,  to  be  laid  over  street  railway  bridge,  and 
order  of  Commission  requiring  two  tracks  to  be  laid;  Idaho  Power  etc. 
Co.  V.  Blomquist,  26  Idaho,  253,  Ann.  Oaft.  1916E,  282,  141  Pac.  1092, 
holding  Public  Utilities  Act  of  1913  is  not  rendered  void  by  provision 
authorizing  commission  to  determine  whether  public  c<mvenience  or 
necessity  requires  construction  of  additional  facilities ;  Clark  v.  Harford 
Agricultural  etc.  Assn.,  118  Md.  622,  85  Atl.  508,  upholding  Acts  1912, 
c.  132,  providing  for  regulation  and  licensing  of  horse  racing  in  partic- 
ular county  in  State;  Gulf  etc.  Ry.  Co.  v.  State,  33  OkL  382,  125  Pac. 
1105,  holding  order  No.  148  of  corporation  commission,  requiring  rail- 
roads operating  within  State  to  telegraph  at  once  to  commission  certain 
information  in  specified  classes  of  accidents,  does  not  violate  commerce 
clause  of  Federal  Constitution  and  was  not  superseded  by  act  of  Con- 
gress of  1910;  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed.  501, 
majority  holding  act  of  West  Virginia  1911,  known  as  blue  sky  law, 
regulating  investment  companies  as  applied  to  individuals,  is  void  as 
abridging  their  right  to  contract,  and  act  is  also  void  as  burden  on  inter- 
state commerce;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt. 
378,  Ann.  Gas.  1915C,  1269,  85  Atl.  706,  majority  upholding  Laws  1906, 
No.  126,  creating  railroad  commission  and  defining  its  powers;  Illinois 
Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  477,  Ann.  Oaa.  19140,  16S,  68 
L.  Ed.  1054,  34  Sup.  Ct.  646,  10  N.  C.  C.  A.  179,  ai^endo. 

Disting^iished  in  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  256,  Ann. 
Gas.  1916D,  767,  60  L.  Ed.  987,  36  Sup.  Ct.  583,  holding  taxicab  company 
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"^ound  by  Public  Utilities  Act  of  1913  to  furnish  informatiou  required 

^  commission  in  regard  to  its  terminal  and  hotel  business,  but  not  as 

private  garage  business,  and  modifying  order  of  commission  to  that 

^<  8.  217-224,  56  L.  Ed.  738,  32  Sup.  Ct.  442,  HASKEUi  Y.  KANSAS 
^ATUBAL  QAS  CO. 

^^"^^^e  of  Supreme  Court  of  United  States  must  be  read  in  view  of  ia- 

^^i^/^^e  and  relief  sought  and  granted,  and  decree  declaring  State  statute 

^^^If^^iitional  in  so  far  as  it  burdens  interstate  commerce  will  not  be  so 

iJl^i^^^^  as  to  prevent  enforcement  of  legitimate  legislation  passed  in 

^^^   of  State's  police  power. 

dj^p^T-oyed  in  Mayor  etc.  Vicksbuig  v.  Henson,  231  U.  S.  269,  68  L.  Ed. 

*l5,     34     Sup.  Ct.  95,  decree  in  former  action  between  municipality  ^nd 

HtexT     oompany  that  latter  had  exclusive  contract  for  specified  period 

ani    "Fox-mer  could  not  issue  bonds  for  purpose  of  establishing  municipal 

it^x*    system  to  be  put  into  operation  at  once  is  not  res  judicata  as  to 

'r  ^>^   municipality  to  issue  bonds  within  short  period  of  expiration 

"7-*"^*^ohise  for  waterworks  not  to  be  put  into  operation  until  af^r 

,.    ^^'tiicDn  of  franchise;  Walker  v.  Mclntire,  41  App.  D.  C.  382,  holding 

rt.   ^^*^<^«».tion  on  question  of  proper  parties  is  not  conclusive  upon  issues; 

be**^^*^^    ^'  ^""c*»'  127  Minn.  270,  149  N.  W.  305,  holding  judgment  may 

•  ^^^^^^stxued  in  light  of  pleadings  and  findings  or  verdict,  and  upholding 

^*^T*fc^j^^  of  dismissal  of  contempt  proceeding  for  alleged  disobedience 

"^^^^Cxnent  for  injunction. 

^>en    action    against    officers    deemed    against    State.    Note,    44 
B.  A.  (N.  S.)  208. 


^  •    8.  224-241,  56  Lu  Ed.  741,  32  Sup.  Gt.  421,  JOHNSON  v.  WASHING- 
*^>:N  IiOAN  it  TBUST  00. 

^^o^Tision 'in  wlU  for  sale  of  homestead  held  to  be  for  protection  of 
:'*8  daughters,  and  words  "living  at  my  death,"  may  not  be  dlsre- 
.^^      — ;    and  daughters  had  vested  remainder  in  fee  which  was  not  defea^ 
.^^   ^a  to  any  of  them  by  her  death,  leaving  deeeendants,  before  expira- 
^^  ^^  preoedlng  estatea. 

^Vproved  in  Pollack  v.  Meyer  Bros.   Drug  Co.,  233  Fed.  870,  147 
V^,^.  A.  536,  holding  bankrupt's  interest  in  trust  fund  decreed  by  State 
M\t^  to  his  mother  for  life  then  to  children  equally,  was  vested  re- 
ain^^^  which  passed  to  trustee  in  bankruptcy. 

Distinguished  in  dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drug 
N  Co.,  233  Fed.  876,  147  C.  C.  A.  535,  majority  holding  bankrupt's  interest 

in  trust  fund  decreed  by  State  court  to  his  mother  for  life,  then  to  chil- 
dren equally,  is  vested  remainder  which  passes  to  trustee  in  bankruptcy. 
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Lapse  of  legacy  or  devise  by  death  of  beneficiaiy  after  testator's 
death,  but  befoi-e  legacy  or  devise  beeomee  payable.  Note,  Aaa. 
Gas.  1918B,  81. 

Character  of  remainder  as  affected  by  direction  that  children,  etc., 
of  deceased  remainderman,  shall  take  their  parent's  share.  Note, 
87  L.  R.  A.  (N.  S.)  730,  749. 

924  U.  S.  241-243,  56  L.  Ed.  747,  32  Sop.  Ot.  420,  8HABFB  T.  BONHAM. 

In  controTeTBy  arising  as  to  control  and  management  of  property  grow- 
ing oat  of  proceedings  for  consolidation  of  two  religions  bodies,  tmstees 
as  mere  title-holders  were  properly  made  parties  defendant  and  cannot  be 
realigned  with  complainants. 

Approved  in  Sharp  v.  Bonham,  213  Fed.  661,  holding  fact  that  trus- 
tees, who  were  mere  title-holders  and  were  made  parties  defendant,  are 
bow  shown  to  have  inchoate  interest  as  beneficiaries  in  class  for  whom 
complainants  have  brought  suit,  does  not  require  realignment  of  such 
trustees  as  complainants;  Duvall  v.  Synod  of  Kansas  of  the  Presbyterian 
Church,  222  Fed.  670,  138  C.  C.  A.  217,  and  Barkley  v.  Hayes,  208  Fed. 
321,  324,  both  holding  officers  of  general  assembly  which  is  goveming 
body  of  Presbyterian  church  may,  as  representatives  of  general  member- 
ship, maintain  suit  to  determine  property  rights  of  church,  without 
joinder  of  other  parties,  who,  as  mere  title-holders,  are  not  indispensable. 

224  U.  S.  243-261,  56  L.  Ed.  749,  32  8np.  Ot  416,  OONVEBSB  T.  HAMTL- 
TON. 

flnpreme  Oonrt  of  United  States  looks  to  State  Oonstltntion,  statutes 
and  decisions  to  determine  nature  sad  extent  of  stockholder's  UahUlty  and 
elTect  given  in  State  to  laws  and  Judicial  proceedings  therein  looking  to  its 
enfoicement. 

Approved  in  Babbitt  v.  Read,  215  Fed.  409,  holding  in  suit  by  creditor 
to  enforce  liability  of  stockholder.  Federal  eourt  will  follow  decisions 
of  Missouri  court  construing  Constitution  and  statutes  of  Missouri. 

Provision  of  Minnesota  Oonstltntion  imposing  npon  stockholders  of 
corporations,  excepting  those  organized  for  carrying  on  nMonf actorini^  or 
mechanical  business,  liability  to  amount  of  stock  held  or  owned  by  him  is 
self -executing,  and  nnder  It  each  stockholder  becomes  liable  for  debts  of 
corporation  in  amount  measured  by  par  vatne  of  his  stock. 

Approved  in  Supreme  Council  of  the  Royal  Arcanum  v.  Green,  237 
U.  S.  544,  L.  B.  A.  1916A,  771,  59  L.  Ed.  1101,  35  Sup.  Ct.  724,  holding 
judgment  of  State  in  which  fraternal  and  beneficiary  soeiety  is  incorpo- 
rated, as  to  validity  of  amendment  to  its  by-laws,  must  be  given  effect 
by  courts  of  other  States,  even  though  controversy  as  to  assessment 
is  not  between  corporation  and  same  member. 
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XTnder  section  272  of  LawB  of  MUineBOU  of  1899,  receiver  may  sue  to 
coUact  anaMment  made  upon  stockliolders  of  corporation  in  sequestration 


Approved  in. Irvine  v.  Elliott,  203  Fed.  97,  102,  holding  Ohio  act 
of  1900  amending  Rev.  Stats.  1880,  §  3260,  and  section  3258,  imposing 
double  liability  on  stockholders,  in  so  far  as  it  provided  for  enforcement 
of  such    liability  already  accrued  against  nonresident  stockholders  was 
i^media.1,  and  not  in  violation  of  constitutional  provision  against  retro- 
active   measures;  In  re  Newfoundland  Syndicate,  196  Fed.  447,  holding 
trustee  in  bankruptcy,  under  section  4b  of  Bankruptcy  Act  of  1898,  and 
Neiw-    Jexsey  act  of  1896,  may  make  assessment  upon  stockholders  of 
^B^^i^pt  corporation  to  extent  of  amount  unpaid  on  his  stock. 

"^oceiver,  under  Minnesota  statute  is  not  ordinary  chancery  recelyer, 
OQt  qnaai  assignee  and  representative  of  creditors;  and  wben  order^ levying 
aasosaiuent  is  made  he  becomes  Invested  with  creditors'  rights  of  action 
^^^'^'x^B't  stockholders  and  with  full  authority  to  enforce  same  in  any  court 
«  competent  Jurisdiction. 

-Approved  in  Blackburn  v.  Irvine,  205  Fed.  225,  123  C.  C.  A.  405,  and 

■*^me    V.  Baker,  226  Fed.  937,  both  holding  Ohio  receiver  of  insolvent 

^orpoz^^tion  has  authority  under  Ohio  statute  to  sue  in  Federal  court  in 

^otlieir  State  to  recover  assessments  against  stockholders,  made  by  Ohio 

court   vuder  Ohio  Constitution  and  laws ;  Irvine  v.  Elliott,  203  Fed.  105, 

y^9     Holding  receiver  appointed  by  Ohio  court  to  enforce  statutory 

double    liability  of  insolvent  Ohio  railroad  corporation  may  sue  resident 

^    j^«l«ware  in  courts  of  that  State  to  recover  assessments  made  by 

^^io    oourt;  Mottinger  v.  Hendricks,  208  Fed.  825,  826,  828,  holding  re- 

exvexr  appointed  under  Ohio  statute  to  collect  assessments  against  stock- 

pP  ^^^^"s  of  insolvent  corporation,  may  prosecute  action  in  State  of  New 

^*  ox-lc  ;     Shipman  v.  TreadweU,  208  N.  Y.  411,  102  N.  E.  637,  holding  for- 

^^^^       x-«ceivor  may  maintain   action   in   foreign   jurisdiction   as   quasi 

li    ^'S^^^^&e  of  creditors  to  recover  assessment  made  by  Ohio  court  on  stock- 

1^.^^*^*;^  of  insolvent  corporation;  Hardee  v.  Wilson,  129  Tenn.  513,  518, 

^j^  ^«   W.  475,  477,  allowing  suit  against  local  debtors  by  receiver 

^^^*^^^*:i.ted  by  court  of  another  State  to  recover  indebtedness  of  in- 

^^^^^^^-t  bank  of  such  State;  Keatley  v.  Furey,  226  U.  S.  403,  67  L.  Ed. 

""  Sup.  Ct.  121,  arguendo. 

er  of  assessment,  under  Iiaws  of  Minnesota^  ia99»  chapter  272,  la 

condualYe  as  against  stockholder,  although  he  may  not  have  been 

to  suit  and  may  not  have  been  notified  that  assessment  was  contem- 

as  ord«  la  not  in  nature  of  personal  Judgment,  and  Is  amply  sua- 

by  presence  of  corporation  in  suit  consideiing  his  relation  to  it 

contractual  obligation  in  respect  of  its  debts. 

r^*"^^^roved  in  Irvine  v.  Baker,  225  Fed.  838,  holding  under  Ohio  statute 
^^OO  personal  notice  of  proceeding  to  assess  stockholdei'S  is  not 
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necessary;  Mottinger  y.  Hendricks,  208  Fed«  825,  826,  holding  in  action 
by  receiver  specially  appointed  to  collect  assessments  against  stock- 
holders of  insolvent  corporation  under  Ohio  statute  imposing  double 
liability,  answer  that  defendant  paid  specified  amount  as  compromise 
of  liability  is  defense  pro  tanto  to  extent  of  amount  paid;  Irvine  v. 
Elliott,  203  Fed.  102,  domiciliary  suit  to  enforce  liability  of  insolvent 
Ohio  railroad  company  imposed  by  Ohio  Rev.  Stats.  1880,  §§  3258,  3260, 
in  so  far  as  it  relates  to  assessment  against  nonresident  stockholders 
is  proceeding  in  rem  and  service  by  publication  is  sufficient;  Stone  v.  Old 
Colony  St.  Ry.  Co.,  212  Mass.  462,  99  N.  E.  219,  holding  decree  of  for- 
eign court  assessing  policy-holder  of  insolvent  insurance  company  is 
conclusive  as  to  amount  of  assessment  and  may  be  enforced  in  proceed- 
ing by  receiver  to  recover  assessment  in  State;  Shipment  v.  Treadwell, 
208  N.  Y.  410,  102  N.  E.  636,  holding  decree  of  Ohio  court  assessing 
stockholders  of  insolvent  corporation  is  conclusive  upon  nonresident 
stockholders. 

Statute  of  ICinnesota  of  1899,  chapter  272,  prescribing  mode  of  enforce- 
ment of  stockholderB*  double  liability  in  sequestration  suit,  which  does 
not  preclude  stockholder  against  whom  assessment  is  made  fztmi  showing 
he  is  not  stockholder,  or  has  not  as  many  shares  as  alleged,  or  has  cbiim 
against  corporation  which  he  is  entitled  to  set  ofT,  or  from  setting  up  de- 
fense peisonal  to  himself,  is  not  void  as  denying  due  process  of  law. 

Approved  in  Selig  v.  Hamilton,  234  U.  S.  658,  660,  Ann.  Gas.  1917A, 
104,  58  L.  Ed.  1523,  34  Sup.  Ct.  926,  following  rule;  Coe  v.  Armour 
Fertilizer  Works,  237  U.  S.  423,  59  L.  Ed.  1031,  35  Sup.  Ct.  625,  holding 
provision  of  section  2677,  Gen.  Stats.  Florida  of  1906,  as  amended  in 
1909  void,  in  so  far  as  it  allows,  on  return  of  *'no  property"  upon 
execution  against  corporation,  execution  against  property  of  stock- 
holder, without  notice  to  him,  to  extent  of  his  unpaid  subscription. 

While  there  are  weU-recognised  exceptions  to  the  full  faith  and  credit 
clause  of  the  Oonstitntion,  tight  of  recover  under  Minnesota  Laws  of  1899, 
chapter  272,  to  collect  assessment  upon  stockholders  is  within  role  and  not 
within  exceptions;  and  courts  of  aaotber  State  must  give  ftill  faith  and 
credit  to  laws  and  Judicial  proceedings  upon  which  receiver's  title,  authority 
and  right  to  relief  are  based. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  161,  58  L.  Ed. 
1264,  34  Sup.  Ct.  879,  holding  Missouri  statute  regulating  loans  on  life 
policies  does  not  affect  contract  made  in  New  York  between  citizen  of 
New  York  and  citizen  of  New  Mexico,  wliicli  modifies  contract  originally 
made  in  Missouri;  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  459, 
holding  Penal  Laws  of  New  York  (Consol.  Laws,  c.  40),  §  933,  declaring 
void  judgment  based  on  gambling  transaction  does  not  apply  to  dealings 
in  futureSj  ^d. judgment  of  New  York  court  obtained  in  suit  in  rem  by 
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default  on  substituted  service,  under  full  faith  and  credit  clause  of  Fed- 
eral Constitution,  is  not  subject  to  attack  in  collateral  proceeding; 
Irvine  v.  Blackburn,  198  Fed.  361,  holding  judgment  of  Ohio  court  in 
proceeding  authorized  by  Ohio  statutes  subjecting  stockholder  of  in- 
solvent corporation  to  assessment  for  benefit  of  creditors  must  be  given 
full  faith  and  credit  by  courts  of  other  jurisdictions ;  Owsley  v.  Central 
Tnist  Co.,  196  Fed.  419,  holding  judgment  allowing  claim  against  de- 
cedent's estate  can  only  be  given  full  faith  and  credit  by  ascertaining 
its  effect  according  to  law  and  usage  in  courts  of  State  in  which  it  was 
rendered. 

Distinguished  in  Irose  v.  Balla,  181  Ind.  496,  104  N.  E.  854,  holding 
in  action  on  judgment  of  Illinois  court  on  promissory  note,  payable  in 
Indiana,  power  of  attorney  in  note  to  confess  judgment  is  void. 

Self -executing  provisions  of  constitutions.    Note,  Aim.  Gas.  19140, 
1118. 

224  U.  8.  26^287,  66  L.  Bd.  756,  32  Sup.  Ot.  414,  HOIiT  T.  OBUOIBLIS 
-  STEEI*  OO. 

Under  Bankruptcy  Aet^  section  67a,  effect  to  be  given  to  unrecorded 
chattel  mortgaite  must  be  determined  by  recording  law  of  Stato. 

Approved  in  In  re  Parsons  Lumber  &  Planing  Mill  Co.,  218  Fed. 
676,  holding  failure  to  record  mortgage  or  trust  deed  is  not  fraud  on 
creditors  as  matter  of  law  under  Recording  Act  of  West  Vii'ginia,  as 
provision  of  West  Virginia  Code  1913,  c.  74,  §  5,  declaring  unrecorded 
conveyances  void  as  to  "creditors"  means  lien  creditors,  and  not  un- 
secured creditors;  Davis  v.  Hanover  Sav.  Fund  Society,  210  Fed.  772, 
77S,  127  C.  C.  A.  318,  holding  under  Code  West  Virginia,  1906,  §  3103 
(c.  74,  §  5),  trost  deed  executed  by  corporation,  otherwise  valid,  is  not 
rendered  void  by  fact  that  it  was  recorded  within  four  months  of  bank- 
ruptcy; In  re  Riehl,  200  Fed.  466,  467,  holding  under  Maryland  law 
unrecorded  chattel  mortgage  is  valid  as  against  debts  previously  con- 
tracted, and  right  of  mortgagee  to  priority  in  bankruptcy  over  such 
creditors  is  not  affected  by  amendment  of  1910  to  Bankruptcy  Act;  In 
re  Hamden,  200  Fed.  178,  holding  under  New  Mexico  law,  as  established 
by  decisions,  chattel  mortgage  on  retail  stock  of  gpoods,  allowing  mort- 
gagor to  retain  possession  and  sell  goods  in  course  of  trade  is  valid,  in 
absence  of  fraudulent  intent,  except  as  to  creditors  without  notice  be- 
coming such  between  dates  of  its  execution  and  recording ;  In  re  Charles 
Town  Light  &  Power  Co.,  199  Fed.  861,  862,  holding  under  Code  W.  Va. 
1906,  e.  74,  §  3103,  and  Bankruptcy  Act  as  amended  in  1910,  bank  has 
lieu,  as  against  trustee,  upon  bonds  pledged  to  it  by  bankrupt  cor- 
poration as  security,  although  deed  of  trust  was  not  promptly  recorded; 
In  re  Tliomas,  199  Fed.  229,  holding  under  New  York  Lien  Law  (Consol. 
Laws  1909,  c.  33),  §  235,  declaring  unfiled  chattel  mortgages  void  against 
XX— 32 
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creditors,  failure  to  file  renewal  statement,  as  reqnired  by  statute,  ren- 
ders mortgage  void  against  trustee  in  bankruptcy. 

''Creditors^  as  used  in  Kentucky  Statutes  1903,  section  496,  does  not 
Include  subsequent  creditors  without  notice  of  unrecorded  chattel  mortgage 
who  have  not  secured  gpecilic  lien  on  property  prior  to  recording  of  mort- 
gage, and  title  of  holder  of  unrecorded  chatty  mortgage  in  Kentucky  is 
valid  as  against  trustee  in  bankruptcy. 

Approved  in  Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank,  237  U.  S.  188, 
189,  59  L.  Ed.  910,  35  Sup.  Ct.  509  (affirming  196  Fed.  33,  115  C.  C.  A. 
663),  holding  under  Bankruptcy  Act  as  it  existed  in  1903  and  laws  of 
Michigan,  unsecured  creditor  of  mortgagor  has  no  lien  upon  property 
covered  by  unrecorded  mortgage,  but  merely  right  to  lien  which  is  lost 
by  failure  to  take  action  for  its  fastening  before  bankruptcy  of  mort- 
gagor; Bunch  V.  Maloney,  233  Fed.  970,  147  C.  C.  A.  641,  holding  under 
Arkansas  registry  statute,  trustee  in  bankruptcy  may  invoke  remedy  of 
section  60b  of  Bankruptcy  Act  and  avoid  unfiled  chattel  mortgage  with- 
out regard  to  local  construction  making  procedural  distinction  between 
creditors  with  lien  and  those  without;  In  re  Brown,  228  Fed.  537, 
holding  under  Kentucky  recording  statute,  mortgage  executed  by  bank, 
though  unrecorded,  has  priority  over  creditors  who  have  not  in  mean- 
time attached  land;  National  Bank  of  Goldsboro  v.  Hill,  226  Fed.  115, 
holding  under  section  67d  of  Bankruptcy  Act,  as  amended  in  1910,  and 
Revisal  of  North  Carolina  of  1905,  §  982,  deed  of  trust  is  valid  after  its 
registration,  where  no  creditor  has  fastened  specific  lien  upon  it  prior 
to  registration;  In  re  Pacific  Electric  &  Automobile  Co.,  224  Fed.  221, 
holding  under  amendment  of  1910  to  Bankruptcy  Act,  and  Rem.  &  Bal. 
Code  of  Washington,  §  3670,  trustee  in  bankruptcy  has  right  to  prop- 
erty in  possession  of  bankrupt  under  unrecorded  conditional  sale  con- 
ti*act  superior  to  that  of  vendor;  Hicks  v.  Second  Nat.  Bank  of  Cin- 
cinnati, 224  Fed.  57,  139  C.  C.  A.  615,  holding  mortgage  of  bank,  in 
absence  of  withholding  it  from  record  with  fraudulent  intent,  valid  as 
against  subsequent  creditors  without  specific  lien  on  property;  Deupree 
V.  Watson,  216  Fed.  488,  132  C.  C.  A.  543,  holding  mortgage  executed 
and  delivered  in  Kentucky  in  good  faith  for  valid  consideration  prior 
to  amendment  of  1910  to  Bankruptcy  Act  and  recorded  afterward,  but 
prior  to  filing  of  petition  in  bankruptcy  against  mortgagor,  is  not  sub- 
ordinate to  claims  of  judgment  creditors  becoming  such  subsequent  to 
execution  of  mortgage,  but  prior  to  its  recordation;  Toof  v.  City  Nat. 
Bank  of  Paducah,  206  Fed.  252,  253,  124  C.  C.  A.  U8>  holding  Ky. 
Stats.,  §  1908,  avoid  unrecorded  transfers  only  as  to  lien  creditors  and 
not  as  to  general  creditors,  and  unrecorded  mortgage  in  Kentucky  is 
good  as  against  trustee  in  bankruptcy;  In  re  Watson,  201  Fed.  993, 
holding  Ky.  Stats.,  1903,  §  496,  declaring  unrecorded  mortgage  void 
against  creditors  includes  only  subsequent  creditors  without  notice,  who, 
by  their  own  activity,  have  acquired  lien  on  property  before  mortgage 
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is  reoorded,  and  allowing  claim  of  bankrupt's  mother  under  such  mort- 
gage as  aeenred  claim ;  In  re  Klein,  197  Fed.  251,  116  C.  €.  A.  603,  hold- 
ing ehattei  mortgage  given  when  mortgagor  was  solvent  and  recorded 
within  four  months  of  bankruptcy,  is  not  voidable  as  preference  under 
section  60a  of  Bankruptcy  Act,  where  withholding  from  record  was  not 
with  knowledge  of  insolvency,  and  under  State  law  unrecorded  mort- 
gage is  void  only  as  to  subsequent  creditors  without  notice  and  lien 
creditors;  Coggan  v.  Ward,  216  Mass.  16,  102  N.  E.  338,  holding  un- 
recorded bill  of  sale,  which  is  in  fact  mortgage,  is  valid  as  against  trus- 
tee in  bankruptcy;  Malmo  v.  Shubart,  79  Wash.  536,  140  Pac.  570, 
holding  under  Rem.  &  Bal.  Code,  §  3670,  unrecorded  conditional  sale  con- 
tract is  good  as  against  receiver  representing  subsequent  general  credi- 
tors. 

Distinguished  in  In  re  Cooper's  Estate,  226  Fed.  319,  holding  under 
Iowa  Code,  §  2906,  declaring  unrecorded  chattel  mortgage  void  against 
creditors  and  amendment  of  1910  to  Bankiiiptcy  Act,  vesting  trustee 
with  rights  of  lien  creditor,  claim  of  vendor  of  personalty  of  lien  for 
price  under  unrecorded  mortgage,  is  void  as  against  trustee  in  bank- 
niptcy ;  Potter  Mfg.  Co.  v.  Artnur,  220  Fed,  846,  Ann.  Oas.  1916A,  1268, 
136  C.  C.  A.  589,  holding  under  Ohio  Gen.  Code,  §  8568  and  amendment 
of  1910  to  Bankruptcy  Act,  §  47a  (2),  vendor's  title  under  unrecorded 
conditional  sale  contract  is  void  against  trustee  in  bankruptcy;  In  re 
Dancy  Hardware  &  Furniture  Co.,  198  Fed.  338,  holding  under  Alabama 
Code  of  1907,  §  3394,  declaring  unrecorded  conditional  sale  contracts 
void  as  against  judgment  creditors  without  notice,  and  amendment  of 
1910  to  Bankruptcy  Act  trustee  succeeds  to  rights  of  judgment  creditors 
and  may  avoid  contract. 

224  U.  8.  268-SS70,  66  L.  Ed.  758,  32  8ap.  01.  412,  BBINKMXSIBB  T.  lOS- 
S0X7BI  PAC.  B.  B.  OO. 

Bnllng  denying  right  to  amend  petition  by  charging  can  were  moving 
in  interstate  commerce  so  as  to  state  cause  of  action  within  Safety  Appli- 
ance Act  of  1893,  after  case  had  been  tried  twice  and  meanttme  period  of 
limitations  had  expired,  involves  only  qoestion  of  pleading  and  practice, 
and  is  not  reviewable  by  Federal  Supreme  Court. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  U.  S.  64,  60 
la.  Ed.  522,  36  Sup.  Ct.  253,  where  declaration  on  which  case  is  tried 
brings  it  under  Federal  Employers'  Liability  Act,  fact  that  it  appears 
as  amendment  does  not  raise  Federal  question;  Wood  v.  Chesborough, 
228  U.  S.  680,  67  L.  Ed.  1022,  33  Sup.  Ct.  706,  denying  jurisdiction  to  re- 
view decision  of  State  court  that  cause  of  action  was  barred  by  laches 
and  res  judicata;  McAdow  v.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App. 
544,  164  S.  W.  190,  holding  question  whether  objection  to  amended 
petition  stating  cause  of  action  under  Federal  Employers'  Liability 
Act  was  waived  by  answering  to  merits  and  going  to  trial  on  amended 
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petition,  is  one  of  pleading  and  practice  under  State.  laws;  Renn  v. 
Seaboard  etc.  Ry.  Co.,  170  N.  C.  135,  86  S.  E.  967*. hiding  question 
whether  complaint  in  action  for  injuries  states  cause  «(£  action  under 
Federal  Enii)Ioyers'  Liability  Act  is  question  of  pleading  and  practice 
under  State  laws. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  692,  58 
L.  Ed.  801,  34  Sup.  Ct.  471,  where  decision  of  State  court,  based  on  sub- 
stantial evidence,  was  that  injured  person  was  employee  of  express 
company  and  not  of  railroad,  its  refusal  to  apply  Fedei»al  Employers* 
Liability  Act  does  not  deny  Federal  right;  dissenting  opinion  in  Renn 
V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  143,  86  S.  E.  971,  majority  holding 
question  whether  complaint  in  action  for  injuries  states  cause  of  action 
under  Federal  Employers'  Liability  Act  is  question  of  pleading  and 
practice  under  State  laws  and  not  Federal  question. 

Safety  Appliance  Act  of  1893  did  not  embrace  aU  cars  used  on  line  of 
Interstate  carrier,  but  only  such  as  were  used  in  interstate  commerce. 
Amendment  of  1903,  so  as  to  Include  all  cars  used  on  railroad  engaged  in 
interstate  commerce,  came  too  late  to  avail  plaintiff  herein. 

Approved  in  Thombro  v.  Kansas  City  etc.  Ry.  Co.,  91  Kan.  694,  Ann. 
Cas.  1915D,  314,  139  Pac.  413,  allowing  recovery  for  death  of  brakeman 
killed  while  uncoupling  car  equipped  with  defective  coupler  in  violation 
of  Safety  Appliance  Act  of  1893,  as  amended  in  1903. 

Law  governing  practice  under  Federal  Employers'  Liability  Act. 
Note,  Ann.  Cas.  1916B,  255. 

When  an  action  is  maintainable  under  the  Federal  Employers'  Lia- 
bility Act.    Note,  3  N.  0.  0.  A.  795. 

Liability  of  railroad  company  under  the  Federal  Safety  Appliance 
Acts  for  defects  in  cars  of  another  company.  Note,  8  N.  0.  0.  A. 
279. 

Miscellaneous. .  Cited  in  Long  v.  Shepard,  241  U.  S.  652,  60  L.  Ed.  1222, 
36  Sup.  Ct.  722,  dismissing  for  want  of  jurisdiction. 

224  U.  S.  270>290,  56  L.  Ed.  760,  32  Sap.  Ct.  406,  STANDABD  OIL  00.  ▼. 
MISSOUBI  EX  BEL.  HADLET. 

Due  procees  of  law  requires  tliat  notice  and  hearing  correspond  and 
that  relief  granted  be  appropriate  to  hearing  and  notice  eyen  if  court  has 
original  general  Jurisdiction,  criminal  and  civil,  at  law  and  in  equity,  it 
cannot  enter  jndgment  beyond  claim  asserted,  or  which  is  not  responsive 
to  cause  of  action  on  which  proceeding  is  based. 

Approved  in  Farmers  &  Merchants'  Bank  v.  Arizona  Mut.  Savings  etc. 
Assn.,  220  Fed.  6,  135  C.  C.  A.  577,  sustaining  petition  of  intervention 
to  set  aside  decree  in  stookholder's  suit  eiToncous  on  its  face  and  grants 
ing  relief  not  within  issues;  Clark  v.  Arizona  Mut.  Savings  etc.  Assn., 
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217  Fed.  642,  holding  decree  in  stockholder's  suit  to  set  aside  f  raadu; 
lent  transfer,  finding  that  transfer  was  fraudulent  but  confirming  title 
in  transferee  and  adjudging  complainant  and  intervening  stockholders 
entitled  to  recover  amounts  paid  into  corporation  is  outside  of  issues 
and  void  as  to  stockholders  not  before  court. 

Quo  waxnmto  proceeding  used  as  form  of  action  to  try  title,  Is  denomi- 
nated 1»y  eivll  f  eatore. 

Approved  in  Newman  y.  United  States,  238  U.  S.  544,  60  L.  Ed.  1449, 
35  Sup.  Ct.  881,  holding  under  District  of  Columbia  Code  of  1902, 
private  citizen  cannot  institute  quo  warranto  proceeding  to  try  title  to 
office  without  consent  of  law  officers  of  government  and  consent  of  Su- 
preme Court  of  District ;  State  v.  Arkansas  Lumber  Co.,  260  Mo.  275, 169 
S.  W.  165,  holding  corporations  joined  in  information  in  nature  of  quo 
warranto  to  oust  them  of  franchises  are  not  entitled  to  jury  trial  as  such 
proceeding  is  civil  action. 

Prayer  for  relief  does  not  constltnte  part  of  notice  guaranteed  by  Fed- 
eral ConsUtutlon;  facts  stated  fix  limit  of  relief  tliat  may  be  granted. 

Approved  in  Audas  v.  Highland  Land  &  Bldg.  Co.,  205  Fed.  865,  125 
C.  C.  A.  62,  holding  amendment  of  prayer  for  relief  to  conform  to  cause 
of  action  stated  in  petition  for  enforcement  of  mortgage  lien  in  which 
substituted  service  was  made  on  nonresident  defendants  under  pro- 
visions of  Kentucky  Code,  §§57-69,  is  not  denial  of  due  process  of 
law. 

Bight  of  appeal  is  not  essential  to  due  process,  and,  If  notice  Is  given 
and  otiportonlty  to  be  heard,  requirements  of  Cfonstltntlon  are  met;  It  Is 
not  for  Federal  Supreme  Court  to  determine  whether  tbere  has  been  errone- 
ous construction  of  statute  or  common  law. 

Approved  in  Washin^on  Dredging  &  Imp.  Co.  v.  Washington,  231 
^J,  S.  743,  58  L.  Ed.  463,  34  Sup.  Ct.  318,  dismissing  for  want  of  juris- 
diction ;  Van  Dyke  v.  Geary,  218  Fed.  121,  holding  Laws  of  Arizona  of 
1912,  c.  90,  creating  State  corporation  commission  and  providing  that 
its  orders  eihdfi,  not  be  suspended  by  court  during  judicial  review  thereof, 
which  imposes  such  enormous  penalties  upon  public  service  corpora- 
tion for  failure  to  obey  order  as  to  deprive  it  of  right  of  appeal  to 
courts,  is  void;  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
178  Mrch.  260,  144  N.  W.  692,  upholding  PubUc  Acts  of  1909,  No.  300 
§§  26a,  26d,  relating  to  fixing  of  rates  by  railroad  commission  and  pro- 
viding for  judicial  review  of  orders. 

corporation  ttied  in  quo  warranto,  proceeding  for  combination  In  re- 
straint of  trade  and  sentenced  to  ouster  and  fine  is  not  denied  due  process 
because  corpteations  tiled  for  same  acts  under  anti-trust  statute  to  different 
pmOfty. 


:224  U.  S.  290-^09        NOTES  ON  U.  S.  REPORTS.  502 

Approved  in  Missouri  Pacifie  Ry.  Co.  v.  Tucker,  230  U.  S.  351,  57 
lu  ZUL  1511,  33  Sup.  Ct.  961,  holding:  that  part  of  Kansas  statute  of 
1905  establishing  maximum  rates  for  transportation  of  oil  and  gasoline, 
which  fixes  five  hundred  dollars  as  liquidated  damages  in  favor  of 
shipper  regardless  of  actual  damages  is  void  as  arbitrary. 

Supreme  Oourt  lias  no  right  to  assujBe  tliat  statute  will  be  BVIflML  so 
as  to  interfere  with  rights  of  corporation  to  engage  in  Interstate  commerce 
Approved  in  State  v.  Armour  Packing  Co.,  265  Mo.  151,  176  S.  W. 
390,  upholding  state  anti-trust  statute  of  1909;  State  v.  Arkansas  Lum- 
ber Co.,  260  Mo.  293,  169  S.  W.  171,  holding  Interstate  Commerce  Act 
does  not  deprive  State  Supreme  Court  of  its  power  to  oust  foreign  cor- 
porations, violating  State  anti-trust  statutes,  of  right  to  do  business  in 
State. 

Exempting  wage-eamers  from  anti-trust  laws.    Note,  52  L.  B.  A. 
(N.  S.)  526. 

224  XT.  S.  290-809,  56  IL.  Ed.  771,  82  Sup.  Ot  488,  OBOZIEB  T.  FBIED. 
KBX7PP  AKTIENGESELLSCHAFT. 

Duty  of  goyemment  to  make  compensati<m  for  private  property  taken 
for  public  use  does  not  require  that  compeosation  should  be  made  previous 
to  the  taking;  but  it  is  sufficient  If  adequate  means  axe  provided  for  reason- 
ably just  and  prompt  ascertainment  and  payment  of  compensation. 

Approved  in  United  States  v.  O'Neill,  198  Fed.  683,  holding  in  pro- 
ceeding by  United  States  to  condemn,  right  of  way  for  ditch  under 
Reclamation  Act  of  1902,  c.  1093,  §  7,  which  provides  fund  from  which 
assessments  for  damages  are  to  be  paid,  such  assessment  need  not  be 
made  and  paid  before  United  States  is  allowed  to  take  possession. 

Statute  of  1910  authorising  govemm^t  under  power  of  eminent  do- 
main to  acquire  license  to  use  patented  inventions  by  appropz:iatlon  and 
authorizing  patentee  to  recover  reasonable  compensaticm  in  Court  of  Claims^ 
precludes  patentee  ftom  maintaining  suit  to  enjoin  officers  of  government 
from  inftinging  patent. 

Approved  in  Famham  v.  United  States,  240  U.  8.  540,  60  L.  Ed.  787, 
36  Sup.  Ct.  428,  dismissing  petitions  based  upon  implied  contract  for 
use  of  patented  stamp-holder,  without  prejudice,  to  right  of  recov- 
ery of  compensation  from  government  for  infringement,  under  act 
of  June  25,  1910;  Marconi  Wireless  Tel.  Co.  v.  Simon,  227  Fed.  909, 
and  International  Curtis  Marine  Turbine  Co.  v.  Wm.  Cramp  &  Sons 
Ship  etc.  Bldg.  Co.,  232  Fed.  167, 168, 169,  both  holding  owner  of  patent 
is  limited  to  remedy  provided  by  act. of  1910  to  recover  contpensation 
for  use  of  patent  by  government  in  Court  of  Claims,  and  government 
contractor  is  protected  from  liability  for  infringement;  International 
Curtis  Marine  Turbine  Co.  v.  William  Crf»np  &  Sons  Ship  etc.  Bldg.  Co., 
202  Fed.  959, 121  G.  G.  A.  290,  and  International  Curtis  Marine  Turbine 
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Co.  V.  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.,  211  Fed.  153,  127 
C.  C.  A.  522,  both  denying  injunction  to  restrain  government  contractor 
from  infringing  patent,  where  act  of  1910,  passed  pending  suit,  gives 
right  of  recovery  in  Court  of  Claims  for  government's  use  of  patented 
invention. 

Distinguished  in  Pirth-Sterling  Steel  Co.  v.  Bethlehem  Steel  Co.,  216 
Fed.  762,  allowing  accounting  for  infringement  of  patent  for  projectiles 
and  enjoining  infringement,  excepting  from  operation  of  injunction 
aU  dealings  between  United  States  and  defendant. 

224  U.  &  30^330,  56  L.  Ed.  778,  32  Sup.  Ot.  479,  UNITED  STATES  T. 
SOCIETE  ANONYME  DES  ANCIENS  ETABISSEMENTS  OAIL. 

Wliere  facts  show  patentee  consented  to  use  of  his  InTention  by  United 
States  government  and  ofilcers  of  government  stated  there  was  claim  for 
royalty  if  patent  was  vaUd,  claim  is  founded  on  contract  giving  Court  of 
Claims  jurisdiction. 

Approved  in  Farnham  v.  United  States,  240  U.  S.  540,  60  L.  Ed.  787, 
36  Sup.  Ct.  428,  holding  facts  furnish  no  basis  for  Rnding  of  implied 
contract  and  dismissing  petition  based  upon  implied  contract  for  use  of 
patented  stamp-holder,  without  prejudice  to  right  of  recovery  of  com- 
pensation from  government  for  infringement,  under  act  of  June  25, 
1910. 

Patent  for  De  Bange  gas  check  for  large  guns  Is  valid,  and  gas- 
checking  device  used  by  government  is  infringement  thereof. 

Approved  in  American  Hoist  etc.  Co.  v.  Nancy  Hanks  Hay  Press  etc. 
Co.,  216  Fed.  789,  holding  Crosby  patent  for  sling  for  holding  sugar 
cane,  while  all  elements  of  device  are  old,  is  for  new  and  useful  com- 
bination, valid  and  infringed;  Superior  Hay  Stacker  Mfg.  Co.  v.  Dain 
Mfg.  Co.,  208  Fed.  558,  125  C.  C.  A.  551,  holding  claims  1,  2,  4,  and  12 
of  Dain  patent  for  haystacker  valid,  and  infringed  by  Vroom  patent. 

Implication  from  use  of  patented  article,  of  promise  to  pay  royalty. 
Note,  44  L.  R.  A.  (N.  S.)  333,  336. 

224  U.  8.  330-346,  56  L.  Ed.  788,  32  Sup.  Ct.  477,  POMONA  T.  SUNSET 
TEI..  ft  TEL.  CO. 

Provisions  of  California  Constitution,  article  XI,  section  19,  as  amended 
in  1911,  that  municipal  corporations  may  establish  and  operate  public  utility 
plants  and  that  persons  or  corporations  may  establish  and  operate  public 
ntiUty  plants  subject  to  regulations  by  municipality,  is  step  toward  munici- 
pal ownership,  and  is  not  grant  of  right  to  use  streets  without  consent  of 
municipality. 

Approved  in  Matter  of  Russell,  163  Cal.  676,  Ann.  Oaa.  1914A,  162, 
126  Pac.  877,  holding  under  provision  of  Const.,  art.  XI,  §  19,  as  amended 
in  1911,  ordinance  prohibiting  excavations  in  city  streets  without  con- 
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sent  of  board  of  public  works  is  valid,  as  applied  to  gas  company  lay- 
ing pipes  as  part  of  distributing  system. 

Supreme  Oourt  finds  no  ralBcient  reason  for  not  f<41owlng  Oalif omia 
Supreme  Court's  construction  of  Oivil  Code,  section  636,  that  'telegn^^'* 
corporations  as  used  therein  does  not  include  ''telephoned'  corporations. 

Approved  in  Trujillo  v.  Succession  of  Rodriguez,  233  Fed.  212,  147 
C.  C.  A.  214,  following  Porto  Rican  court's  construction  of  statutes  and 
erovernment  concessions  and  denying  injunction  to  restrain  infringe- 
ment of  water  rights  thereunder. 

Under  Oalifomla  statutes  telephone  corporation  operating  interstate 
and  local  lines  in  city  of  fifth  class  has  right'  to  maintain  its  main  through 
lines,  hut  not  local  livlres  and  posts,  except  subject  to  regulations  of  city. 
Approved  in  St.  Helena  v.  San  Francisco  etc.  Ry.  Co.,  24  Cal.  App. 
78,  140  Pac.  "604,  holding  ordinance  imposing  special  paving  regulations 
upon  street  railway  does  not  impair  franchise  ordinance. 

324  XT.  S.  34e-353,  66  L.  Bd.  796,  32  Sup.  Ot.  476,  TITLE  aUABAKTY  h 
SX7BETT  CO.  V.  NICHOLS. 

Certificate  made  by  bank  to  obtain  renewal  bond  that  cashier's  books 
had  been  eotamined  and  found  correct  is  not  warranty  of  correctness  of 
accounts,  and  fact  that  examination  by  reasonably  competent  person  failed 
to  discover  discrepancies  does  not  defeat  renewal  bond. 

Approved  in  Hunter  v.  United  States  Fidelity  &  Guaranty  Co.,  129 
Tenn.  579,  167  S.  W.  693,  holding  certificate  made  by  president  of  bank 
to  guaranty  company  in  contemplation  of  renewal  of  fidelity  bond,  that 
books  and  accounts  of  cashier  had  been  examined  and  found  correct 
by  examining  committee  of  bank,  is  not  warranty  of  correctness  of 
accounts. 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 
surety  of  delinquency  of  employee.  Note,  Ann.  Gas.  1912D, 
1287. 

224  XT.  S.  364-361,  66  L.  Ed.  799,  32  Sup.  Ot.  493,  ST.  LOUIS  IRON  MT. 
ETC.  B.  B.  CO.  V.  WYNNE. 

Statute  attaching  onerous  penalties  to  nonpayment  of  extravagant  de- 
mands, is  denial  of  due  process. 

Approved  in  Binder  v.  Chicago  etc.  Ry.  Co.,  162  Iowa,  557,  144  N.  W. 
361,  denying  recovery  under  Code  1897,  §  2056,  of  double  damages  for 
stock  killed  by  railroad,  where  owner  made  excessive  demand. 

Distinguished  in  Dannenberg  v.  Missouri  Pac.  Ry.  Co.,  96  Kan.  710, 
153  Pac.  505,  upholding  Kansas  Gen.  Stats.  1909,  §  7002,  providing  for 
recovery  of  attorney's  fee  in  case  railway  fails  for  thirty  days  after 
demand  to  pay  owner  for  stock  killed  or  injured  in  operation  of  zail- 
road* 
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Statute  of  Arkansas  of  1907,  article  TiXT,  requiring  railroads  to  pay 
claims  for  livestock  killed  or  injured  by  their  trains  within  thirty  days 
from  notice,  and  imposing  double  damages  and  attorney's  fee  for  failure  to 
do  so,  even  if  amount  sued  for  is  less  than  amount  originally  demanded, 
is  denial  of  due  process. 

Approved  in  Chicago  etc.  Ry;  Co.  v.  Polt,  232  U.  S.  168,  68  L.  Ed. 
566,  34  Sup.  Ct.  301,  holding  void  South  Dakota  Statute  of  1907,  c.  215, 
imposing  double  damages  on  railroads  for  failure  to  pay  full  amount  of 
actual  damages  within  sixty  days  from  notice  for  loss  by  fire  communi- 
cated from  locomotives;  Yazoo  etc.  R.  R.  Co.  v.  Jackson  Vinegar  Co., 
226  U.  S.  219,  57  L.  Ed.  194,  33  Sup,  Ct.  40,  upholding  Mississippi  Laws 
1908^  c.  196,  p.  205,  imposing  penalty  on  carriers  for  failure  to  settle 
claims  for  loss  or  damage  to  goods  in  shipment  within  State  within 
ninety  days  from  notice,  as  applied  to  claim  not  excessive;  Stupcck  v. 
Union  Pac.  R.  Co.,  200  Fed.  192,  holding  provison  of  Colo.  Rev.  Stats. 
1908,  §§  5513,  5514,  imposing  penalty  on  railroad  for  failure  to  settle 
claim  for  overcharge,  or  loss  or  damage  void,  as  applied  to  claim  largely 
in  excess  of  amount  subsequently  recovered;  Seaboard  etc.  Ry.  Co.,  v. 
Robinson,  68  Fla.  409,  67  South.  139,  upholding  provision  of  Gen  Stats., 
§  2868  et  seq.,  imposing  double  damages  and  attorney's  fee  for  failure 
of  railroad  to  pay  for  livestock  killed  by  its  trains  within  sixty  days  of 
notice  of  claim,  as  applied  to  claim  sustained  in  subsequent  suit ;  Kansas 
City  Southern  Ry.  Co.  v.  Anderson,  104  Ark.  504,  505,  506,  149  S.  W. 
59,  60,  upholding  acts  of  1907,  p.  144,  imposing  double  damages  and 
attorney's  fee  on  railroad  for  failure  to  pay  for  livestock  killed  within 
thirty  days  after  notice  and  demand,  as  applied  to  case  in  which  amount 
demanded  was  recovered  in  subsequent  suit;  dissenting  opinion  in  Fall 
Creek  Sheep  Co.  v.  Walton,  24  Idaho,  783,  Ann.  Oaa.  19150,  1262,  136 
Pac.  447,  majority  upholding  provision  of  Rev.  Codes,  §  1280,  providing 
that  person  may  take  up  hog  trespassing  at  expense  of  owner,  and  giving 
lien  upon  hog  for  expenses  and  damages;  dissenting  opinion  in  Macon 
County  Supply  Co.  v.  Tallulah  Falls  R.  Co.,  166  N.  C.  88,  89,  82  S.  E. 
15,  majority  upholding  Revisal,  §  2644,  imposing  penalty  for  nonpay- 
ment of  overcharge  of  freight,  which  overcharge  under  Revisal,  §  2642, 
consists  in  collecting  more  than  rates  of  published  tarifiEs. 

Distinguished  in  Kansas  City  Southern  Ry.  Co.  v.  Anderson,  233  U.  S. 
328,  329,  330,  68  K  Ed.  984,  986,  34  Sup.  Ct.  599,  upholding  Arkansas 
statute  of  1907,  art.  LXl,  imposing  double  and  attorney's  fee  on  rail- 
road for  failure  to  pay  owner  of  stock  killed  within  reasonable  period 
after  demand,  as  applied  to  claim  where  prior  demand  is  fully  estab- 
lished in  suit  following  refusal  to  pay ;  St.  Louis  etc.  Ry.  Co.  v.  Cooper, 
120  Ark.  604,  180  S.  W.  206,  upholding  imposing  liability  upon  railroad 
for  loss  of  personal  property  by  fire  and  authorizing  recovery  of  attor- 
ney's fee;  Macon  County  Supply  Co.  v.  Tallulah  Falls  R.  Co.,  166  N.  C. 
86,  82  S.  E.  14,  upholding  act  (Revisal,  §  2644),  imposing  penalty  for 
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nonpayment  of  overcharge  of  freight,  which  overcharge  consists, jander 
Revisal,  §  2642,  of  collecting  more  than  tariff  rates,  and  carrier  can 
protect  itself  against  unjust  demands. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  live- 
stock for  failure  to  pay  claim  within  certain  time.  Note,  Ann. 
038.  1916D,  825. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  L.  R.  A. 
1916E,  945. 

Liability  of  railroad  company  for  negligent  injury  to  animals  tres- 
passing on  right  of  way,  generally.    Note,  6  N.  0.  0.  A.  374. 

224  U.  8.  362-383,  66  L.  Ed.  801,  82  8up.  Ot.  499,  OBOMEB  V.  STANDABD 
DBEDGIKO  00. 

Purpose  of  Foraker  Act  of  1900  was  to  give  to  Porto  Rico,  local  sdf- 
govemment,  conferring  autonomy  similar  to  tliat  of  States  and  territories, 
reserving  to  United  States  rights  to  liarlior  areas  and  navigable  waten 
for  purpose  of  exercising  usual  national  control  and  Jurisdiction  over  com- 
merce and  navigation. 

Approved  in  People  of  Poi-to  Rico  v.  Rosaly  Y  Castillo,  227  U.  S.  274, 
57  L.  Ed.  509,  33  Sup.  Ct.  352,  holding  under  Organic  Act  of  Porto  Rico 
of  1900,  §  7,  government  of  Porto  Ri<co  can  be  sued  only  with  its 
consent. 

Tangible  personal  property  is  subject  to  taxation  by  State  in  which  it 
Is,  no  matter  where  domicile  of  owner  may  be. 

Approved  in  Rockefeller  v.  O'Brien,  224  Fed.  552,  holding  under  Ohio 
statutes  as  construed  by  Ohio  Supreme  Court,  tangible  personal  prop- 
erty within  State  is  taxable,  although  belonging  to  nonresident. 

224  XT.  S.  383-413,  66  L.  Ed.  810,  32  Sup.  Ct.  507,  UNITED  STATES  v. 
TEBMIKAL  R.  B.  ASSN. 

Whether  unification  of  terminal  facilities  of  railroad  center  is  combinar 
tion  In  restraint  of  trade  forbidden  by  act  of  Ck>ngre88  depends  upon  intent 
to  be  inferred  from  extent  of  control  thereby  secured  over  instrumentali- 
ties which  such  commerce  is  under  compulidon  to  use,  method  by  which  such 
control  is  brought  about  and  manner  in  which  such  control  is  exerted. 

Approved  in  United  States  v.  Union  Pacific  R.  R.  Co.,  226  U.  S.  93, 
57  L.  Ed.  136,  33  Sup.  Ct.  53,  holding  purchase  by  Union  Pacific  railroad 
of  forty-six  per  cent  of  stock  of  Southern  Pacific  with  resulting  control 
of  latter's  system  is  illegal  combination  under  Sherman  Act;  United 
States  V.  Reading  Co.,  226  U.  S.  370,  57  L.  Ed.  259,  33  Sup.  Ct.  90, 
holding  general  combination  of  railroads  and  coal  companies  through 
Temple  Iron  Comjyany  to  defeat  project  of  independent  coal  operators 
for  competing  railroad  from  mines  to  tide-water  points,  and  series  of 
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sixty-five  per  cent  contracts  to  control  sale  of  independent  output  of 
mines  at  tide  water,  are  both  violations  of  Sherman  Act;  United  States 
V.  International  Harvester  Co.,  214  Fed.  996,  holding  consolidation  of 
five  harvester  companies,  together  producing  eighty  to  eighty-five  per 
cent  of  harvesting  machines^  sold  in  United  States  was  organized  to 
eliminate  competition  and  was  from  beginning  combination  in  restraint 
of  interstate  trade  in  violation  of  Sherman  Act;  United  States  v.  Whit- 
ing, 212  Fed.  477,  holding  question  is  for  jury  whether  combination  of 
members  of  three  classes  of  persons  fixing  price  of  milk  for  resale  in 
interstate  commerce,  and  controlling  eighty-six  per  cent  of  milk  sold  in 
designated  localities  for  interstate  trade,  was  in  violation  of  Sherman 
Act;  United  States  v.  Lake  Sho:re  etc.  Ry.  Co.,  203  Fed.  309,  holding 
contract  between  two  interstate  competing  railroads  for  purchase  of 
stock  and  joint  control  of  connecting  railroad,  resulting  in  concert  of 
action  and  control  of  railroad  and  coal  interests,  is  violation  of  Sherman 
Act;  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  307,  holding 
contract  between  two  competing  interstate  railroads  for  purchase  of 
stock  and  control  of  connecting  railroads  and  coal  interests  is  violation 
of  Sherman  Act ;  United  Shoe  Mach.  Co.  v.  La  Chapelle,  212  Mass.  480, 
Ann.  Gas.  1913D,  716,  99  N.  E.  291,  holding  device  by  which  competing 
corporations  are  consolidated  into  single  corporate  entity  controlling 
ninety  to  ninety-five  per  cent  of  commerce  of  country  in  shoe  machinery 
is  monopoly  within  Federal  Anti-trust  Act;  concurring  opinion  in  United 
States  V.  United  States  Steel  Corp.,  223  Fed.  162,  holding  steel  corpora- 
tion organized  by  uniting  corporations  which  were  themselves  combina- 
tions including  one  hundred  and  eighty  independent  concerns,  which 
constituent  combinations  monopolized  interstate  trade  in  their  lines  of 
business,  is  not  combination  in  violation  of  Sherman  Act,  although  it  has 
advantage  of  elimination  of  independent  producers  from  field  of  compe- 
tition ;  dissenting  opinion  in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203 
Fed.  322,  majority  holding  contract  between  two  interstate  competing 
railroads  for  purchase  and  joint  control  of  connecting  railroad,  resulting 
in  concert  of  action  and  control  of  railroads  and  coal  interests,  is  viola- 
tion of  Sherman  Act. 

tJnlficatlon  of  terminal  facilities  with  intent  to  obtain  control  of  every 
feasible  means  of  railroad  access  to  St.  Louis  is  combination  in  restraint 
of  trade  in  violation  of  Sherman  Anti-trust  Act.  " 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  369,  59 
L.  Ed.  626,  35  Sup.  Ct.  370,  upholding  order  of  Interstate  Commerce 
Commission  requiring  interstate  railroad  to  receive  and  transport  over 
its  terminals  by  its  own  motive  power  interstate  carload  freight  for  rail- 
road having  physical  connection  with  its  lines,  as  it  does  for  other  com- 
panies similarly  situated;  Louisville  etc.  R.  Co.  v.  United  States,  216 
Fed.  683j  m^olding  order  of  Interstate  Commerce  Coouniaaion  requiring 


N 


224  U.  S.  383-413        NOTES  ON  U.  S.  REPORTS.  508 

railroads  to  permit  interswitching  of  coal  to  and  from  tracks  of  third 
company  as  between  tracks  of  each  other;  United  States  v.  Lake  Shore 
etc.  Ry.  Co.,  203  Fed.  313,  holding  contract  between  two  competing  inter- 
state railroads  for  purchase  and  joint  control  of  connecting  railroad, 
resulting  in  concert  of  action  and  control  of  railroads  and  coal  interests, 
is  violation  of  Sherman  Act. 

What   are   illegal    combinations   within    Sherman    Anti-trust   Act. 
Notes,  Ann.  Gas.  1912D,  768^  769;  Ann.  Gas.  1918D,  721. 

Tliyilcal  or  topogri^hlcal  condition  peculiar  to  tbfi  locality^  urged  In 
Justification  for  unified  system  of  terminals,  constitutes  most  obvious  reaaon 
why  such  unified  system  is  obstacle,  hindrance  and  restriction  iqpon  inter- 
state commerce,  unless  it  is  impartial  agent  of  aU  who  are  under  compul- 
sion to  use  its  facilities. 

Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  208  Fed.  745, 
holding  acquisition  of  control  of  ninety  per  cent  of  towing  business  in 
fourteen  of  principal  lake  ports,  not  including  Lake  Ontario,  by  system 
of  exclusive  contracts,  with  purpose  of  securing  monopoly,  was  violation 
of  Sherman  Act. 

One  fundamental  purpose  of  anti-trust  statute  Is  to  "protect,  not  to 
destroy,  rights  of  property,  and  contract  having  for  its  purpose  ezclusioii 
of  independent  entrance  to  city  by  outside  company,  is  contract  in  restraint 
of  commerce  among  States,  and  attempt  to  monopolize  commeree  passing 
through  such  city. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  L.  B.  A.  1915A,  788,  58  L.  Ed.  1498,  34  Sup.  Ct. 
951,  holding  circulation  of  official  report  among  members  of  retail  lum- 
ber dealers'  association  calling  attention  to  fact  that  listed  wholesale 
dealers  sell  directly  to  consumers,  tending  to  prevent  members  from  deal- 
ing with  such  wholesalers,  where  supplying  of  lumber  to  dealers  in  dif- 
ferent States  is  interstate  trade  is  illegal  practice  within  Sherman  Act; 
United  States  v.  Lake  Shore  etc.  Ry.  Co.,  203  Fed.  309,  holding  contract 
between  two  interstate  competing  railroads  for  purchase  and  joint  con- 
trol of  connecting  railroad  resulting  in  concert  of  action  and  control  of 
railroads  and  coal  interests  in  violation  of  Sherman  Act;  Pulp  Wood 
Co.  V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  619,  147  N.  W.  1064,  holding 
complaint  in  action  for  balance  due  on  contracts  for  wood  pulp  is  not 
subject  to  general  demurrer  on  ground  that  contracts  were  in  violation 
of  Federal  or  State  Anti-trust  Acts,  where  it  does  not  show  that  re- 
strictive provisions  unduly  restrained  trade  and  contracts  do  not  show 
on  their  face  that  they  would  have  such  effect. 

Where  violation  of  anti-trust  statute,  in  view  of  inherent  physical  con- 
ditions, grows  out  of  administrative  conditions  which  may  be  eliminated 
and  ohvious  advantages  of  onifleation  preserved,  waxlk  modiflcattea  of  agree- 
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ment  between  taminal  and  propiletary  companies  as  will  consUtute  ter- 
minal company  agent  of  ereiy  railroad  using  Its  facilities,  and  inhibition 
of  certain  admlnlstratlTO  metliods  will  anqplgr  vindicate  wise  purpose  of 

BtStatSw 

Approved  in  United  States  v.  Eastman  Kodak  Co.,  230  Fed.  523,  hold- 
ing proposed  plan  for  abrogation  of  illegal  monopoly  restraining  inter- 
state trade  in  photographie  supplies,  which  fails  to  provide  for  separar 
tion  of  manufacture  of  cameras,  flims,  papers  and  plates,  and  mer^y 
removes  incidental  evils  and  practices,  is  insufficient;  United  States  v. 
Great  Lakes  Towing  Co.,  217  Fed.  659,  holding  towing  company's  viola-, 
tion  of  Sherman  Act  was  not  by  acquisition  of  stock  and  vessels  of  com- 
peting companies  operating  on  Great  Lakes,  but  in  illegal  methods  of 
doing  business,  and  remedy  is  not  dissolution  of  company  through  re- 
ceivership^ but  decree  with  injunctive  regulations  eliminating  illegal 
practice. 

Distinguished  in  United  States  v.  Lake^  Towing  Co.,  208  Fed.  746, 
holding  decree  merely  enjoining  administrative  practices  would  not  give 
relief  in  absence  of  radical  change  in  fundamental  principles  of  organiza- 
tion and  ordering  decree  of  dissolution  to  be  entered  unless  towing 
company  presents  plan  within  thirty  days  to  saf^uard  competitors. 

Essential  difference  between  terminal  systems  properly  so  described 
and  railroad  transportation  companies  is  tbat  former  are  bat  instrumentali- 
ties wblcb  assist  latter  in  transfer  of  trafllc  between  diiferent  lines,  and  In 
the  coUection  and  distribution  of  traffic. 

Approved  in  Erie  R.  Co.  v.  United  States,  197  Fed.  289,  116  C.  C.  A. 
G4£!,  holding  Safety  Appliance  Act  of  1893  does  not  apply  ta>  switching 
operations  of  railroad  in  its  yard ;  State  v.  Union  Ry.  Co.,  129  Tenn.  722, 
725, 168  S.  TK«<  579,  580,  holding  railway  leasing  terminal  facilities  from 
other  railwa|ii  and  contracting  to  render  terminal  services  is  railroad 
terminal  corporation  within  meaning  of  Shannon's  Code,  §§  2430,  2431, 
and  is  liablr  to  privilege  taxes  imposed  upon  such  corporations. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Michigan  Railroad  Commis- 
sion, 198  F^.  1020,  upholding  Public  Acts  Michigan  1911,  No.  139,  §  7d, 
relating  to  intracity  transportation  of  carload  freight  between  terminal 
tracks  and  connecting  roads,  where  such  section  relates  by  its  terms  to 
transportation. 

What  is  railroad  ''Terminal  Company."    Note,  Ann.  Oaa.  1915D, 
1847. 

Miscellaneous.  Cited  in  United  States  v.  Terminal  Assn.  of  St.  Louis, 
197  Fed.  447,  and  Ex  parte  United  States,  226  U.  S.  421,*  67  L.  Ed.  283, 
33  Sup.  Ct  170,  other  phases  of  same  litigation. 
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224  n.  a  413-448,  56  I..  Bd.  820,  S2  Sap.  Ot  424,  HECKMAK  T.  TJNITED 

STATES. 

• 

Congress  has  power  to  extend  restrletioiiB  upon  alienatlQii  of  Tndlan 
lands  and  act  of  1908  extending  period  of  inalienability  of  lands  allotted 
to  fall  blood  Oherokees  is  valid. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  48,  58  L.  Ed.  115, 
34  Sup.  Ct.  1,  upholding  provision  of  New  Mexico  Enabling  Act  pro- 
hibiting introduction  of  liquor  into  Indian  country,  including  lands  owned 
in  fee  simple  by  Pueblo  Indians;  Leahy  v.  Indian  Territory  Illuminating' 
Oil  Co.,  39  Okl.  318,  135  Pac.  419,  holding  plenary  power  of  Congress 
over  lands  of  Osage  Indians  could  not  be  so  limited  by  act  of  1905  ex- 
tending, for  additional  term,  certain  oil  and  gas  lease,  as  to  preclnde 
Congress  fxom  providing  by  act  of  1906  how  and  to  whom  oil  and  gpas 
royalties  on  allotted  lands  should  be  paid;  Texas  Co.  v.  Henry,  34  Okl. 
348, 126  Pac.  226,  upholding  provision  of  Act  of  Congress  of  1904,  c.  505, 
authorizing  Secretary  of  Intierior  to  grant  right  of  way  for  construction 
of  pipe-lines  for  conveyance  of  oil  and  gas  through  allotted  lands  of 
Indians,  where  lands  are  subject  to  restrictions  upon  alienation;  Taylor 
V.  United  States,  230  Fed.  '583,  144  C.  C.  A.  634,  arguendo. 

Intent  of  Oongresa  In  executing  policy  of  extlngniaiiment  of  tribal  title 
to  lands,  and  of  allotment  of  glands  in  severalty  among  Indiana  of  Five 
Civilized  Tribes,  was  to  fulfill  national  obligation,  not  simply  by  SfTTiTliig 
equitable  apportionment,  bat  by  safeguarding  ownership  of  aUottees  throagli 
suitable  restrictions  designed  to  secure  them  in  their  possession  and  to 
prevent  exploitation. 

Approved  in  United  States  v.  Noble,  237  U.  S.  81,  59  L.  Ed.  848,  35 
Sup.  Ct.  532,  holding  assignments  of  rents  and  royalties  to  accrue  were 
assignments  of  interests  pertaining  to  reversion  of  land  and  were  void 
under  act  of  1895  restricting  alienation  of  lands  allotted  to  Qui^paw 
Indians;  Gannon  v.  Johnston,  40  Okl.  702,  Ann.  Gas.  19I6D,  582^  1^ 
Pac.  433,  holding  restriction  upon  alienation  of  surplus  lands  of  allottees 
of  Choctaw  and  Chickasaw  Nations  run  with  land  and  heirs  af  deceased 
allottee  cannot  convey  land  before  end  of  periods  of  alienation  of  one;, 
three  and  five  years,  and  rule  of  property  cannot  be  applied  to  render 
valid  conveyance  in  violation  of  governmental  policy. 

Placing  of  restrictions  on  alienation  was  essential  part  of  plan  of  in- 
dividual allotment  and  evinced  continuance,  to  this  extent  at  least,  ef 
guardianship  which  United  States  had  exercised  from  the  beginning. 

Approved  in  Levindale  Lead  etc.  Min.  Co.  v.  Coleman,  241  U.  S.  437, 
60  L.  Ed.  1082,  36  Sup.  Ct.  644,  holding  provisions  of  Osage  Indian 
Allotment  AcVof  1906  restricting  alienation,  do  not  apply  to  lands  in- 
herited by  white  member  of  tribe  from  Indian  wife  and  child;  United 
States  V.  Pelican,  232  U.  S.  451,  68  L.  Ed.  680,  34  Sup.  Ct.  396,  holding 
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lands  of  Colville  reservation  allotted  in  severalty,  inalienable  during* 
trost  period,  are  Indian  country  within  Rev.  Stats.,  §  2145,  and  United 
States  has  jurisdiction  to  punish  crime  committed  thereon;  United 
States  V.  Wright,  229  U.  S.  237,  67  L,  Ed.  1166,  33  Sup.  Ct.  630,  holding 
Oklahoma  Enabling  Act  did  not  repeal  Rev.  Stats.,  §  2139,  as  amended 
by  acts  of  1892  and  1897,  prohibiting  introduction  of  liquor  into  Indian 
country,  as  applied  to  intrastate  transactions;  Truskett  v.  Closser,  198 
Fed.  836, 117  C.  C.  A.  477,  holding  under  act  of  Congress  of  1908  State 
district  court,  acting  under  State  statute,  cannot  confer  majority  on 
Indian  allottee  under  age  of  tw^ity-one  so  as  to  qualify  him  to  lease 
allotment;  Hemmer  v.  United  States,  204  Fed.  901,  123  C.  C.  A.  194, 
arguendo. 

Conferring  of  dtiseiuibip  upon  Indlaii  allottee  was  in  no  wife  incon-. 
aistent  with  retention  of  control  over  disposition  of  allotted  lands. 

Approved  in  Wiley  v.  Edmondson,  43  Okl.  7,  133  Pac.  40,  judgment 
quieting  title  to  land  conveyed  by  Creek  Indian  who  is  citisen  bars 
action  of  ejectment  by  his  heir  to  recover  land  as  conveyance  in  viola- 
tion of  restrictions  upon  alienation. 

Maintenance  of  limitations  which  Oongress  hae  prescribed  as  part  of 
its  plant  of  distxibntion  of  Indian  lands  is  distinctly  an  interest  of  tJnited 
States  which  it  may  sue  to  enforce,  and  pecuniary  interest  in  controversy 
l8  not  necessary. 

Approved  in  Bowling  v.  United  States,  233  U.  S.  534,  535,  58  L.  Ed. 
1083,  34  Sup.  Ct.  650,  Qoat  v.  United  States,  224  U.  S.  460,  66  L.  Ed. 
843,  32  Sup.  Ct.  544,  United  States  v.  Debell,  227  Fed.  764,  142  C.  C.  A. 
284,  United  States  v.  Stigall,  226  Fed.  191,  141  C.  C.  A.  188,  United 
States  V.  Cook,  225  Fed.  756,  141  C.  C.  A.  22,  United  States  v.  Woods, 
223  Fed.  317, 138  C.  C.  A.  578,  United  States  v.  Gray,  201  Fed.  294, 119 
C.  C.  A.  529,  United  States  v.  La  Roque,  198  Fed.  647,  117  C.  C.  A.  349, 
and  United  States  v.  Noble,  237  U.  S.  80,  59  L.  Ed.  847,  35  Sup.  Ct.  532, 
all  holding  United  States  has  capacity  to  sue  to  set  aside  conveyances 
or  contracts  in  violation  of  restrictions  upon  alienation  of  allotment  of 
Indian  land ;  Bartlett  v.  United  States,  203  Fed.  413,  121  C.  C.  A.  520, 
holdingi  United  States  has  no  such  interest  in  Indian  allotted  lands  as 
entitles  it  to  maintain  suit  to  set  aside  conveyances  made  after  termina- 
tion of  restrictions ;  United  States  v.  Noble,  197  Fed.  294,  116  C.  C.  A. 
654,  denying  right  of  United  States  to  sue  to  set  aside  lease  of  Indian 
allotment  during  period  authorized  by  act  of  1897 ;  Wiley  v.  Edmondson, 
43  Okl.  7,  133  Pac.  40,  arguendo. 

Distinguished  in  McDaniel  v.  Holland,  230  Fed.  948,  145  C.  C.  A.  139, 
holding  Cherokee  Indian  who  is  citizen  of  United  States  may,  after 
attaining  majority,  sue  in  ejectment  to  recover  allotted  lands  conveyed 
by  him  daring  his  minority. 
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United  States  has  capacity  to  ana  to  enforce  rettrlctionfl  upon  aliena- 
tion of  Indian  lands  and  Indian  grantors  are  not  necessary  parties  to  salt. 
Approved  in  Mullen  v.  United  States,  224  U.  S.  452,  66  L.  Ed.  838, 
32  Sup.  Ct.  4d4,  holding  United  States  may  invoke  equity  jurisdietion 
to  enforce  restrictions  upon  alienation  of  lands  allotted  to  Choctaw 
Indians  and  Indian  g^ntors  are  not  necessary  parties;  Raphael  v. 
Wasatch  etc.  R.  Co.,  201  Fed.  858,  120  C.  C.  A.  184,  where  trustee  of 
junior  deed  of  trust  securing  railroad  bonds,  which  is  subject  to  under- 
lying mortgages,  is  party  to  suit  to  foreclose  such  mortgages,  judgment 
sustaining  foreclosure  is  binding  on  bondholders  represented  by  trustee. 

Equitable    doctrine    of   virtual    representation.    Note,    Ann.    Gas. 
1913G,  658. 

Where  conveyance  of  Indian  land  is  made  in  violation  of  restrlctlonB, 
retom  of  consideration  is  not  essential  prerequisite  to  decree  of  cancella^ 
tion. 

Appit)ved  in  Causey  v.  United  States,  240  U.  S.  402,  60  L.  Ed.  713,  36 
Sup.  Ct.  367,  holding  wrongdoer,  whose  patent  to  land  is  canceled  for 
fraud,  must  restore  title  unlawfully  obtained  and  abide  judgment  of 
Congress  as  to  whether  consideration  paid  shall  be  refunded. 

Miscellaneous.    Cited  in  Gritts  v.  Fisher,  224  U.  S.  642,  66  L.  Ed.  931, 

32  Sup.  Ct.  580,  referring  to  history  of  legislation  relating  to  allotment 
and  distribution  of  Indian  lands  and  dissolution  of  tribal  governments; 
Park  Rapids  Lumber  Co.  v.  United  States,  226  U.  S.  606,  57  L.  Ed.  379, 

33  Sup.  Ct.  325,  affirming  judgment  on  authority  of  principal  case. 

224  XT.  S.  448-468,  56  L.  Ed.  834,  32  Snp.  Ot  494,  MULLEN  T.  UNITED 
STATES. 

In  case  of  Cboctaws  and  Omckasaws,  as  in  that  of  other  tribes^  sclieme 
of  allotments  embraced  certain  restrictions  upon  right  of  alienation  which 
Congress  deemed  necessary  for  protection  of  allottees. 

Approved  in  United  States  v.  Noble,  237  U.  S.  80,  59  L.  Ed.  847,  35 
Sup.  Ct.  532,  holding  United  States  may  sue  to  set  aside  mining  leases 
of  allotted  land  of  Quapaw  Indian  in  violation  of  restriction  upon 
alienation  of  act  of  18^5;  McDaniel  v.  Holland,  230  Fed.  948,  145 
C.  C.  A.  139,  holding  Cherokee  Indian,  who  is  citizen  of  United  States 
may,  after  attaining  majority,  sue  in  ejectment  to  recover  allotted  lands 
conveyed  by  him  during  his  minority;  Bartlett  v.  United  States,  203 
Fed.  412,  413,  121  C.  C.  A.  520,  holding  United  States  has  no  such  inter- 
est in  Indian  allotted  land  as  entitles  it  to  maintain  suit  to  set  aside 
conveyances  made  after  termination  of  restrictions. 

By  virtue  of  relation  of  United  States  to  Indians,  and  obUgatioiis  it 
haa  assmned,  it  is  entitled  to  Invoke  equity  Jnrtsdiction  of  its  coorti  for 
pnrpow  of  enforcing  restrictions  on  alienation  of  Indian  allotted  landti 
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Approved  in  Woodward  v.  De  Graff eiiried,  238  U.  S.  293,  59  L.  Ed. 
1318,  35  Sup.  Ct.  764,  holding  equitable  title  to  allotment  made  under 
Curtis  Act  of  1898  to  Creek  female  citizen,  who  died  before  ratification 
in  1901  of  original  Creek  agreement  of  1897,  vested  in  her  heirs  under 
section  28  of  Agreement,  and  Creek  laws  of  descent  applying,  not  those 
of  Arkansas,  noncitizen  husband  takes  half  interest;  United  States  v. 
Wright,  229  U.  S.  237,  57  L.  Ed.  1166,  33  Sup.  Ct.  630,  holding  Oklahoma 
Enabling  Act  did  not  repeal  Rev.  Stats.,  §  2139,  as  amended  by  acts  of 
1892  and  1897,  prohibiting  introduction  of  liquor  into  Indian  country, 
as  applied  to  intrastate  transactions. 

Distinguished  in  William's  v.  Johnson,  239  U.  S.  420,  60  L.  Ed.  360,  36 
8ap.  Ct.  152,  upholding  provision  of  act  of  Congress  of  1904  removing 
certain  restrictions,  imposed  by  act  of  1902,  upon  alienation  of  allot- 
ments to  Choctaw  Indians. 

Scheme  of  allotment  provided  by  Ohoctaw  and  OUckasaw  anpplaman- 
tal  agreement  defined  two  daaeea  of  cases,  (1)  allotments  to  memben  of 
tribe,  and  to  freedmen  living  at  time  of  allotment,  and  (2)  allotments  to 
those  whose  names  i^ppeared  on  tribal  rolls,  but  who  bad  died  after  ratifi- 
cation of  agreement  and  before  allotment. 

Approved  in  Greenlees  v.  Wettack,  43  Okl.  18,  141  Pac.  283,  holding 
lands  allotted  under  Cherokee  Agreement  (Act  of  1902,  c.  1375),  §  20,  to 
heirs  of  enrolled  citizen,  who  died  subsequently  to  1902  and  before  re- 
ceiving his  allotment,  are  not  subject  to  restrictions  upon  alienation  of 
section  14. 

Restrictions  np<m  alienation  imposed  by  original  and  snpplemental  acts 
vsLating  to  Ohoetaw  and  Ohickaaaw  lands  are  applicable  to  allotments  tp 
living  members  in  their  own  dgbt,  but  not  to  allotments  on  behalf  of  mtm- 
bexs  then  deceased. 

Approved  in  Skelton  v.  Dill,  235  U.  S.  210,  59  L.  Ed.  200,  35  Sup.  Ct. 
60,  holding  restrictions  upon  alienation  do  not  apply  to  allotments  made, 
uider  acta  of  1901,  1902,  on  behalf  of  Creek  Indian  after  his  death. 

Homestead  lands  under  section  10  of  Supplemental  Agreement  of  1902, 
are  made  inalienable  during  life  of  allottee,  not  exceeding  twenty-one  years 
ftom  date  of  certificate  of  allotment,  and  clear  implication  is  that  when 
prescribed  period  ej^ires  lands  are  alienable,  that  is,  by  heirs  of  allottee 
upon  his  death,  or  by  allottee  at  expiration  of  twenty-one  years. 

Approved  in  Qreenlees  v.  Wettack,  43  Okl.  20,  21,  141  Pao.  284,  hold- 
ing lands  allotted  under  Cherokee  Agreement  (Act  of  1902),  §  20,  to  heirs 
of  enrolled  citizen,  who  died  subsequently  to  1902  and  before  receiving 
his  allotment,  are  not  subject  to  restrictions  upon  alienation  of  section 
14;  Thraves  v.  Qreenlees,  42  Okl.  769,  142  Pae.  1024,  holding  adult  heir 
of  deceased  minor  Cherokee  f reedman  who  died  before  receiving  his 
ZX— 33 
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allotment  under  Cherokee  Agreement  Act  of  1902,  §  20,  eoiild  alienate 
surplus  lands;  Gannon  v.  Johnston,  40  Okl.  699,  700,  701,  702,  Ann. 
Gas.  1915D,  522,  140  Pac.  432,  433,  holding  restrictions  in  section  16 
of  Supplemental  Treaty  with  Choctaw  and  Chickasaw  Nations  of  one 
three  and  five  years,  upon  alienation  of  surplus  lands  of  allottees, 
selected  during  lifetime  of  allottee,  run  with  land,  and  prevent  heirs  of 
deceased  allottee  from  alienating  land  before  expiration  of  such  x)eriod8; 
Iowa  Land  etc.  Co.  v.  Dawson,  37  Okl.  605,  134  Pac.  44,  holding  act  of 
1904  removed  all  restrictions  up<m  alienation  of  allotment  of  Creek 
frcedman  and  heirs,  could  convey  valid  title  thereafter;  Rentie  v.  Mc- 
Coy, 35  Okl.  86,  87,  88,  128  Pac.  247,  248,  holding  homestead  lands  of 
Creek  freedman  alienable  by  heirs  free  from  restrictions;  Stout  v.  Simp- 
son, 34  Okl.  134,  135,  124  Pac.  756,  holding  under  act  of  1903  deed  ex- 
ecuted by  full-blood  Indian  heirs  of  deceased  Seminole  Indian  made 
subsequent  to  allotment  and  prior  to  act  of  1906,  conveys  title  to  home- 
stead, although  patent  had  not  been  issued;  Greenlees  v.  Morris,  239 
U.  S.  627,  60  L.  Ed.  474,  36  Sup.  Ct.  163,  reversing  judgment  and  re- 
manding for  further  proceedings  upon  authority  of  principal  case; 
United  States  v.  Marshall,  210  Fed.  596,  127  C.  C.  A.  231,  arguendo. 
Distinguished  in  Bowling  v.  United  States,  233  U.  S.  535,  58  Ik  Ed. 
1083,  34  Sup.  Ct.  659,  holding  restrictions  upon  alienation  of  Indian  land 
imposed  by  act  of  1889  run  with  land  for  time  stated  and  are  binding 
upon  allottee  or  heirs  during  that  period;  Welty  v.  Reed,  219  Fed.  868, 
135  C.  C.  A.  534,  holding  allotted  land  inherited  from  Creek  citizen, 
although  patent  is  issued  direct  to  heirs,  is  subject  to  five  year  restric- 
tion upon  alienation  under  Supplemental  Creek  Agreement  of  1902,  sec- 
tion 16;  In  re  Liands  of  Five  Civilized  Tribes,  199  Fed.  815,*  holding 
restriction  on  alienation  imposed  by  provision  of  Choctaw  and  Chick- 
asaw Supplemental  Agreement,  §  16,  upon  surplus  lands  allotted  to 
members  of  tribe,  runs  with  land  and  prohibits  alienation  by  allottee 
or  his  heirs  within  periods  of  restriction;  Morris  v.  Qreenlees,  90  Kan. 
476, 135  Pac.  571,  holding  under  treaty  with  Cherokees,  act  of  Congress 
of  1902,  heinB  of  allottee,  who  died  before  receiving  allotment,  could  not 
alienate  inherited  land  for  x>eriod  of  five  years  from  ratification  of 
treaty. 

Proviso  of  para^^ph  16  of  supplemental  agreement  of  1902,  wbich 
relates  to  "surplus"  lands  contains  restriction  upon  alienation  not  only  by 
allottee  but  by  his  heirs,  whatever  may  have  been  purpose,  distinction  was 
then  made  with  regard  to  disposition  of  homestead  and  surplus  lands. 

Approved  in  Gannon  v.  Johnston,  40  Okl.  699,  700,  701,  Ann.  Oas. 
1915D,  522,  140  Pac.  432,  433,  holding  restrictions  upon  alienation  in 
section  16  of  Supplemental  Treaty  with  Choctaw  and  Chickasaw  Nations 
of  one^  threOj  and  five  yean  upon  alienation  of  surplus  landsi  seleoted  by 
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allottee  during  his  lifetime,  run  with  land  and  prevent  heira  of  deceased 
.allottee  from  alienating  land  before  expiration  of  such  periods. 

Fact  tbat  allotment  was  to  be  made  In  name  of  deceased  ancestor  in- 
stead of  in  names  of  heirs  furnishes  no  reason  for  implying  requirement 
tbat  portion  of  lands  should  be  designated  as  homesteaiL 

Approved  in  Woodward  v.  De  Graffenried,  36  Okl.  86,  131  Pac.  164, 
holding  allotment  of  Creek  frcedman  selected  under  Curtis  act  of  1898, 
patented  to  heirs,  including  part  that  would  have  been  homestead,  is 
alienable  after  act  of  1904  removes  restrictions;  Young  v.  Chapman,  37 
Okl.  21,  130  Pac.  290,  Doming  Inv.  Co.  v.  Bruner  Oil  Co.,  35  Okl.  398, 
130  Pac.  1158,  Parkinson  v.  Skelton,  33  Okl.  820,  128  Pac.  134,  and 
Rentie  v.  McCoy,  35  Okl.  81,  82,  128  Pac.  246,  all  holding  land  allotted 
to  heirs  of  Creek  freedman  under  section  28  of  Creek  Agreement,  in- 
cluding homestead,  is  alienable  free  from  restrictions  after  enactment 
of  act  of  1904. 

Provision  of  paragraph  16  of  Ohoctaw  and  Chickasaw  Agreement  limit- 
ing right  of  heirs  to  s«ll  surplus  lands  is  part  of  scheme  for  allotment  to 
living  members  where  there  is  segregation  of  homestead  and  surplus  lands 
and  there  is  no  warrant  for  importing  it  into  paragraph  twenty-two  where 
there  is  no  andi  segregation. 

Approved  in  Deming  Inv.  Co.  v.  Bruner  Oil  Co.,  35  Okl.  401,  130  Pius. 
1159,  holding  lands  allotted  to  Creek  Indian  under  section  28,  Creek 
Agreement  descended  to  his  heirs  free  from  restrictions  on  alienation; 
Rentie  v.  McCoy,  36  OkL  82,  83,  128  Pac.  247,  holding  land  allotted  to 
heirs  of  Creek  freedmen  under  secti<Mi  28  of  Creek  Agreement  is  free 
from  restrictions  on  homesteads  under  section  16  of  Supplemental  Agree- 
ment and  is  alienable  under  act  of  1904  rejnoving  restrictions  except  as 
to  homesteads;  Stout  v.  Simpson,  34  Okl.  138,  124  Pac.  758,  holding 
heirs  of  deceased  Seminole  allottees  may  lease  allotted  lands  inherited. 

Distinguished  in  In  re  Lands  of  Five  Civilized  Tribes,  199  Fed.  815, 
816,  heading  restrietion  on  alienation  imposed  by  Choctaw  and  Chick- 
asaw Supplemental  Agreement,  §  16,  upon  surplus  lands  allotted  to 
members  of  tribe,  runs  with  land  and  prohibits  alienation  of  land  by 
allottee  or  his  heirs  within  periods  of  reati4etion*  i 

i 
Where  Indiaa  lands  had  been  duly  allotted,  right  to  patent  existed, 
and  there  being  no  restriction  under  paragraph  22  of  Ohoctaw  and  Chicki^ 
saw  Supplemental  Agreement  of  1902,  upon  alienation  of  lands  prior  to 
date  of  patent,  there  was  complete  equitable  interest  which  owner  could 
convey. 

Approved  in  Perryman  v.  Woodward,  238  U.  S.  151,  69  L.  Ed.  1244, 
35  Sup.  Ct.  830,  holding  effect  of  act  of  1910  upon  deed  made  in  1904 
by  chief  of  Creek  Nation  and  approved  by  Secretary  of  Interior  purport- 
ing to  convey  land  to  person  dying  intestate  in  1900  is  to  establish  its 
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validity  and  purchaser  from  widow  vested  with  title  under  decree  of 
probate  court  obtains  title;  Goat  v.  United  States,  224  U.  S.  470,  56 
li.  Ed«  847,  32  Sup.  Ct.  544,  holding  valid  conveyance  by  adult 
Seminole  freedmen  of  surplus  lands  allotted  to  them  under  act  of 
1898,  where  conveyance  was  made  after  removal  of  restrictions  upon 
alienation  by  act  of  1904;  United  States  v.  Dowden,  220  Fed.  280,  136 
C.  C.  A.  293,  holdinr^  selection  of  allotment  by  Choctaw  Indians  and 
issuance  of  certificate  by  commission  vests  absolute  title  with  right  to 
patent  in  allottee,  and  Secretary  of  Interior  has  no  power  to  cancel  al- 
lotment and  segregate  land  for  town  site;  Thomason  v.  Wellman,  206 
Fed.  897,  124  C.  C.  A.  555,  holding  under  Choctaw  and  Chickasaw  Sup- 
plemental Agreement  of  1902,  par.  6,  Chickasaw  Indian  having  selected 
surplus  allotment  had  equitable  title  which  she  could  convey,  prior  to 
issuance  of  allotment  certificate  and  upon  issuance  of  patent  title  re- 
lates to  date  of  selection ;  In  re  Lands  of  Five  Civilized  Tribes,  199  Fed. 
828,  holding  under  Creek  Supplemental  Agreement  of  1906,  §  16,  re- 
.striction  on  alienation  applies  only  to  surplus  lands  of  allottee,  and 
upon  death  of  allottee  homestead  allotment,  in  absence  of  children  bom 
after  May  25,  1901,  is  immediately  alienable  by  heirs  whether 
before  or  after  expiration  of  period  of  restriction;  Reed  v.  Welty, 
197  Fed.  420,  holding  provisions  of  Original  Cre^  Agreement,  §  7, 
and  of  Supplemental  Creek  Agreement,  §  16,  did  not  impose  re- 
strictions upon  alienation  of  lands  allotted  to  heirs  of  citizen  who 
died  before  receiving  his  allotment;  Vachon  v.  Nichols-Chisolm  Lum- 
ber Co.,  126  Minn.  313,  148  N.  W.  290,  allowing  recovery  by  admin- 
istrator of  amount  due  upon  contract  for  sale  of  standing  timber  made 
by  mixed-blood  Chippewa  Indian  allottee,  who  conveyed  prior  to  issu- 
ance of  trust  patent  or  fee  patcut,  but  after  Clapp  Amendment  of  1906 
removing  restrictions;  Bilby  v.  Gilliland,  41  Okl.  681,  682,  683,  137 
Pac.  688,  689,  holding  allotment  made  under  act  of  1898  for  benefit  of 
heirs  of  Creek  Indian,  who  died  before  selection  was  made,  was  free 
from  restrictions  upon  alienation  and  warranty  deed  executed  by  heirs 
after  allotment  was  made  to  them,  conveyed  fee-simple  title  thereto; 
McNac  V.  Jones,  38  Okl.  324,  132  Pac.  1090,  holding  lands  patented  to 
heirs  of  Creek  frecdman  in  1904  were  alienable  in  1905  free  from  re- 
strictions ;  Lynch  v.  Franklin,  37  Okl.  64,  130  Pac.  600,  holding  act  of 
1904  removing  restrictions  upon  alienation  of  lands  of  Five  Civilized 
Tribes  did  not  apply  to  grantor  not  in  possession  of  land,  and  not  hav- 
ing selected  allotment,  and  contract  to  make  deed  to  allotment  to  which 
she  was  entitled,  and  deed^  were  void;  Parkinson  v.  Skelton,  83  OkL 
818,  128  Pac.  133,  holding  under  act  of  1904  land  alienable  by  allottee 
who  is  white  member  of  Creek  Tribe,  is  alienable  by  heirs  withoult 
reference  to  their  blood ;  Coachman  v.  Sims,  36  Okl.  537,  129  Pac.  846, 
holding  full-blood  Creek  Indian,  who  died  in  1900,  could  not  by  will 
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dispose  of  lands  snbsequently  allotted  to  his  heii-s;  American  Trust  Co. 
▼.  Chitty,  36  Okl.  487,  129  Pac.  55,  holding  refusal  to  give  instruction 
that  allotment  of  deceased  member  of  Choctaw-Chickasaw  Tribe  could 
be  sold  by  heirs  prior  to  issuance  of  patent  was  not  error,  where  noth- 
ing in  record  shows  allottnent  was  made  before  allottee  died;  Hoteyabi 
T.  Vaughn,  32  Okl.  808,  124  Pac.  63,  holding  lands  allotted  under  act 
of  1902  in  name  of  deceased  member  of  Choctaw  Tribe  are  alienable  by 
heirs  after  selection  within  periods  of  restriction. 

Distinguished  in  Aaron  v.  United  States,  204  Fed.  944,  123  a  C.  A. 
265,  holding  titles  of  heir  to  homestead  and  surplus  lands  of  Osage  In- 
dian allottee  were  subject  to  restrictions  imposed  upon  such  classes  of 
lands  by  aet  of  1906;  Bledsoe  v.  Wortman,  35  Okl.  263,  129  Pac.  842, 
holding  conveyance  of  surplus  allotment  by  adult  member  of  Cherokee 
Indian  Tribe,  not  of  Indian  blood,  before  selection  of  such  allotment,  is 
void. 

Miscellaneous.  Cited  in  Woodward  v.  De  Graffenried,  238  U.  S.  293, 
59  L.  Ed.  1318.  35  Sup.  Ct.  764,  referring  to  history  of  IncKan  allot- 
ments. 

■ 

224  XT.   S.   458-471,  56  I..  Ed.   841,   82   8up.   Ot.   544,   OOAT  V.  UNITED 
STATES. 

United  States  has  capacity  to  "bihkg  rait  to  set  aside  conyeyaaces  of 
lands  allotted  to  Indians  made  in  Tlolation  of  restrictions  on  alienation. 

Approved  in  McDaniel  y.  Holland,  230  Fed.  948,  145  CCA.  139, 
holding  Cherokee  Indian,  who  is  citizen  of  United  States  may,  after 
attaining  majority,  sue  in  ejectment  to  recover  allotted  lauds  conveyed 
by  him  during  his  minority;  Bartlett  v.  United  States,  203  Fed.  413, 
121  C  C.  A.  520,  holding  United  States  has  no  such  interest  in  Indian 
allotted  land  as  entitles  it  to  maintain  suit  to  set  aside  conveyances 
made  after  termination  of  restrictions. 

Inalienability  of  allotted  lands  was  not  due  to  anality  of  allottee's 
interest,  but  to  express  restriction  imposed,  and  equitable  interest  was  one 
wlilch  in  absence  of  restriction  allottee  could  convey. 

Approved  in  Welty  v.  Reed,  219  Fed.  867,  135  C  C  A.  534,  holding 
allotment  to  Creek  citizen  under  Curtis  Act  of  1898  gave  interest  or 
estate  that  would  descend  to  his  heirs  at  his  death. 

Oonveyancfls  of  surplus  lands  by  adult  Seminole  freedman  allottees, 
under  act  of  1888,  executed  prior  to  patent  and  to  act  of  1904,  are  invalid, 
but  conveyances  made  after  passage  of  act  of  1904,  are  valid. 

Approved  in  Doming  Investment  Co.  v.  United  States,  224  U.  S.  473, 
56  L,  Ed.  849,  32  Sup.  Ct.  549,  following  rule;  In  re  Lands  of  Five 
Civilized  Tribes,  199  Fed.  826,  holding  under  act  of  1903,  equitable 
interest  of  Seminole  in  homestead  allotment  is  immediately  alienable 
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by  heirs;  Vachon  v.  NicholB-Chlsolm  Lumber  Co.,  126  Minn.  313,  148 
N.  W.  290,  allowing  recovery  by  administrator  of  amount  due  upon 
contract  for  sale  of  standing  timber  made  by  mixed  blood  Chippewa 
Indian  allottee,  where  conveyance  was  made  prior  to  issuance  of  trust 
or  fee  patent,  but  after  Clapp  Amendment  of  1906  removing  restric- 
tions; Bradley  v.  Goddard,  45  Okl.  80,  145  Pac.  410,  holding  under  act 
of  1904  removed  restrictions  upon  alienation  of  lands,  heirs  of  allottee 
could  alienate  allotment;  Benadum  v.  Armstrong,  44  Okl.  640,  146  Pac. 
35,  holding  fact  that  patent  has  not  issued  is  not  bar  to  alienation  of 
allotment  of  Cherokee  freedman  allottee  subsequent  to  act  of  1904  re- 
moving restrictions  on  alienation  of  surplus  lands  and  act  of  1908 
removing  restrictions  on  alienation  of  homestead  lands;  Smith  v.  Bell, 
44  Okl.  373,  144  Pac.  1060,  and  Charies  v.  Thomburgh,  44  Okl.  385, 144 
Pac.  1035,  holding  under  act  of  1904,  freedman  citizen  of  Creek  Nation 
could  alienate  surplus  allotment  upon  attaining  majority,  although 
minor  at  time  of  passing  act ;  Lynch  v.  Franklin,  37  Okl.  64,  68, 130  Pac. 
600,  602,  holding  contract  to  make  deed  to  allotment  to  which  allottee  was 
entitled  and  deed  to  allotment  void,  where  grantor  was  not  in  possession 
and  had  not  selected  allotment;  Rentie  v.  McCoy,  35  Okl.  84,  86,  128 
Pac.  247,  248,  and  Young  v.  Chapman,  37  Okl.  21,  130  Pac.  290,  both 
holding  land  allotted  to  Creek  freedman  under  section  28  of  Creek 
Agreement,  is  alienable  free  from  restrictions  under  act  of  1908;  Stout 
V.  Simpson,  34  Okl.  135,  124  Pac.  756,  holding  under  act  of  1903  deed 
executed  by  full-blood  Indian  heirs  of  deceased  Seminole  Indian  made 
subsequent  to  allotment  and  prior  to  act  of  1906  conveys  title  to  home- 
stead, although  no  patent  had  been  issued. 

Distinguished  in  Woodward  v.  De  Graffenried,  238  U.  S.  293,  306, 
307,  59  L.  Ed.  1318,  1323,  1324,  35  Sup.  Ct.  764,  holding  under  section  28 
of  Original  Creek  Agreement,  adopted  in  1901,  equitable  title  to  allot- 
ment made,  under  Curtis  Act  of  1898,  to  Creek  female  citizen,  who  died 
before  ratification  of  original  Creek  Agreement,  vested  in  her  heirs,  and 
under  Creek  laws  of  descent  noncitizen  husband  takes  half  interest; 
gledsoe  v.  Wortman,  35  Okl.  263,  264,  268,  271,  129  Pac.  842,  844,  845, 
holding  conveyance  of  surplus  allotment  by  adult  member  of  Cherokee 
Nation,  who  is  not  of  Indian  blood,  before  selection  of  allotment  void. 

Bestrictlons  upon  alienation  are  not  to  be  Implied  so  as  to  make  them 
applicable  to  all  lands  taken  by  heirs  of  allottee. 

Approved  in  Stout  v.  Simpson,  34  Okl.  138,  124  Pac.  768,  holding 
heirs  of  deceased  Seminole  allottees  may  lease  allotted  lands  which  they 
have  inherited. 

MisceUaneous.  Cited  in  United  States  v.  Wright,  229  U.  S.  237,  67 
L.  Ed.  1166,  33  Sup.  Ct.  630,  referring  to  policy  of  United  Statea  in 
allotting  lands  to  Indians. 


-'Oil 
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^  CTl   S.  471-473»  66  L.  Ed.  847,  82  fk^.  Ot  549,  DEMIKO  INVS8TMEKT 
OO.    ▼.  TTNITBD  STATES. 

^^zKl-feed  States  may  sue  to  set  aside  conyeyaaces  made  in  violation  of 

^c-Cd.on8  on  alienation  of  land  allotted  to  Indians. 

_    .        _    ed  in  Bartlett  v.  United  States,  203  Fed.  413,  121  C.  C.  A.  520, 

^j^   "^^^S"      United  States  has  no  such  interest  in  Indian  allotted  lands  as 

ti^^        ^^^     i*  ^  maintain  suit  to  set  aside  conveyances  made  after  termina- 

xestrictions. 

^veyancea  of  8tirplii8  lands  by  adnlt  Seminole  freedman  allottees, 

of  1898,  executed  prior  to  patent  and  after  passage  of  act  of 

^acmoving  restrictltms  upon  alienation  except  as  to  homesteads,  are 

ved  in  Vachon  v.  Nichole-Chisolm  Lumber  Co.,  126  Minn.  314, 

--        W.  291,  holding  contract  to  make  deed  to  allotment  to  which 

was  entitled  and  deed  to  allotment  void,  where  grantor  was  not 

«ssion  and  had  not  selected  allotment;  Smith  v.  Bell,  44  Okl. 

Pac.  1060,  and  Charles  v.  Thornburgh,  44  Okl.  385,  144  Pac. 

oth  holding  under  act  of  1904,  freedman  citizen  of  Creek  Nation 

sdienate   surplus   allotment   upon   attaining   majority,    although 

^t  time  of  passage  of  act. 

^llaneouB.     Cited  in  United  States  v.  Wright,  229  U.  8.  237,  57 
1166,  33  Sup.  Ct.  630,  referring  to  polioy  of  United  States  in 
g  lands  to  Indians. 

^- 

S.  474-486,  56  L.  Ed.  849,  32  Sup.  Ot.  656,  INTEBSTATE  COM- 
SECE  COMMISSION  ▼.  X7KITED  STATES  EX  BEIi.  HUMBOLDT 
S.  CO. 

59ct^.^^*-^ndamn8  lies  to  compel  Interstate  Commerce  Commission  to  take  Juris- 
^^^  ^^  to  investigate  violation  of  Act  to  Begolata  Commerce  in  Alaska 
^^^  ^"^  compel  carriers  to  conform  to  law. 

^\)\stinguished  in  United  States  v.  Interstate  Commerce  Commission, 
^^  App.  D.  C.  518,  denying  mandamus  to  review  decision  by  Interstate 
Commerce  Commission  that  shipper's  claim  for  refund  of  overcharges 
by  carrier  is  barred  by  limitations. 

224  U.  S.  486-490,  56  L.  Ed.  854,  82  Snp.  Ot  654,  WASHINaTON  HOME 
FOB  INCUBABLES  v.  AMEBIOAN  8ECUBITT  ft  T.  CO. 

Judicial  Code,  section  299  saving  appeals  saves  Jurisdiction  when  ap- 
peal has  been  taken,  but  does  not  save  appeal  for  all  suits  in  causes  of 
action  accrued  before  January  1,  1912. 

Approved  in  Texas  Gum  Co.  v.  Autosales  Gum  etc.  Co.,  219  Fed.  167, 
135  C.  C.  A.  63,  holding  provision  of  Judicial  Code,  §  299,  that  repeal 
of  existing  laws  shall  not  affect  act  done  or  right  accruing  or  accrued 
or  suit  or  proceeding  pending  on  writ  of  error  when  act  took  effect  refers 
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to  suit  for  causes  arising  prior  to  date  of  taking  effect  of  act,  and  not 
to  causes  in  process  of  accrual;  Cady  v.  BameS|  208  Fed.  361,  ux>faolding 
Federal  jurisdiction  in  suit  to  foreclose  mortgage  involving  more  than 
two  thousand  dollars,  but  less  than  three  thousand  dollars,  which  ac- 
crued prior  to  taking  effect  of  Judicial  Code,  §  299. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Chappell,  206  Fed.  697,  698, 
Taylor  v.  Midland  Valley  R.  Co.,  197  Fed.  324,  and  Wells  v.  Rnssellville 
Anthracite  Coal  Min.  Co.,  206  Fed.  531,  532,  533,  all  holding  suit  on 
cause  arising  before  taking  effect  of  Judicial  Code,  §  299,  is  governed 
by  prior  law,  and  is  removable  where  it  was  removable  under  such  law. 

224  U.  8.  491--i95,  66  L.  Ed.  856»  32  Sup.  Ot.  563,  AMERICAN  SECURITT 
ft  T.  CO.  y.  DISTRICT  OF  COLUMBIA. 

Jurisdiction  of  Supreme  Court  to  re-ezamlne  Judgment  on  decree  of 
Court  of  Appeals  of  District  of  Columbia  under  Judidid  Code,  section  250, 
in  cases  involving  construction  of  law  of  United  States  does  not  extend 
to  case  in  which  act  of  Congress  is  local  law  relating  to  District  of  Colum- 
bia, but  only  to  laws  having  general  application  throughout  the  United 
States. 

Approved  in  Newman  v.  United  States,  238  U.  S.  552,  59  L.  Ed.  1452, 
35  Sup.  Ct.  881,  holding  District  Code,  §§  1538-1540,  relating  to  quo 
waiTanto  proceedings  may  be  enforced  against  Federal  officers,  and  be- 
ing law  of  general  operation  case  may  be  reviewed  on  writ  o£  error 
from  Supreme  Court;  Washington  etc.  Ry.  Co.  v.  Downey,  236  IT.  S.  192, 
59  L.  Ed.  534,  35  Sup.  Ct.  406,  holding  Federal  Employers'  Liability 
Act  of  1906,  declared  void  as  to  States,  but  valid  as  to  District  of 
Columbia  is  not  law  of  general  application  within  meaning  of  District 
Code,  §  250;  McGowan  v.  Parish,  228  U.  S.  317,  57  L.  Ed.  861,  33  Sup. 
Ct.  521,  holding  Rev.  Stats.,  §  3477,  relied  go.  as  prohibiting  lien  for 
attorney's  services  on  claim  against  United  States  is  law  of  general 
application  and  allowing  appeal ;  Coates  v.  District  of  Columbia,  42  App. 
D.  C.  308,  denying  writ  of  error  under  Judicial  Code,  §  250,  to  review 
decision  denying  liability  of  District  of  Columbia  for  damages,  caused 
by  employees  of  health  department  which  does  not  involve  construction 
or  application  of  Federal  Constitution  or  construction  or  validity  of 
Federal  law;  United  Surety  Co.  v.  American  Fruit  Product  Co.,  238 
U.  S.  141,  59  L.  £d.  1239,  35  Sup.  Ct.  828,  arguendo. 

In  construing  statute  same  phrase  may  have  different  meanings  in  dif- 
ferent connections. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  65,  60  L.  Ed.  528,  36 
Sup.  Ct.  257,  holding  in  prosecution  for  falsely  personating  congress- 
man, question  whether  word  **  officer"  in  Criminal  Code,  §  32,  includes 
congressman  is  not  Federal  question;  L.  A.  Westermann  v.  Dispatch 
Printing  Co.,  233  Fed.  614,  616,  147  C.  0.  A.  417,  holding  under  Copy- 


^  flEHNDON-C  ARTER  CO.  v.  NORRIS,  SON  &  CO.  224  U.  S.  496-503 
^.^bt    ^Aot,  §  25,  "infringement"  which  calls  for  minimum  damages  is 


'^^  ooxiduct,  whetlicr  one  act  or  many,  which  constitutes  connected 
^^  i  x-Iy  unitary  invasion  of  proprietor's  rights. 

j^  ^^sc^ollaneous.     Cited  in  District  of  Columbia  v.   Philadelphia   etc. 

Jy'  ^'      C^o.,  232  U.  S.  717,  58  L.  Ed.  812,  34  Sup.  Ct.  331,  and  Coates  v. 

^^^tx-\^.^    of  Columbia,  239  U.  S.  636,  60  L.  Ed.  480,  36  Sup.  Ct.  445,  both 

^^i^xisitii^jg  for  want  of  jurisdiction;  Washington  Home  for  Incurables 

T-^^^x^x-ican  Security  etc.  Co.,  224  U.  S.  489,  56  L.  Ed.  855,  32  Sup.  Ct. 

^^  -    -i-*^  «.  identally. 


.  498-503,  56  L.  Ed.  857,  32  Snp.  Ot.  550,  HEBNDON-OABTEB  CO. 
^.    O'AldES  N.  NOBBI8,  SON  &  CO. 

^VVliere  case  In  Circuit  Court  involves  questions  of  fact  as  to  whether 
torelgrxi   corporation  was  transacting  business  in  State  and  whether  person 
^^'^▼ea.  -with  process  was  its  agent,  Supreme  Court  has  Jurisdiction  on  direct 
appeal  under  Circuit  Court  of  Appeals  Act  of  1891. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  26,  60  L.  Ed. 
^1»   36   Sup.  Ct.  477,  whether  District  Court  acquires  jurisdiction  of 
person  of  defendant  on  substituted  service  of  process  is  reviewable  on 
direct   appeal  to  Supreme  Court  under  Judicial  Code,  §  238;  Keatley 
V.  Furey,  226  U.  S.  402,  57  L.  Ed.  274,  33  Sup.  Ct.  121,  holding  decision 
®^    Circuit  Court  dismissing  petition  of  receivei«  appointed  by   State 
court  in  another  State  to  intervene  does  not  involve  question  of  juris- 
diction of  Federal  court  as  such  so  as  to  warrant  direct  appeal  to  Su- 
preme   Court;  W.  S.  Tyler  Co.  v.  Ludlow-Saylor  Wire  Co.,  212  Fed. 
-^^^»  i29  C.  C.  A.  12,  holding  appeal  lies  directly  to  Supreme  Court  from 
^^ecision  sustaining  plea  to  jurisdiction  in  infringement  suit. 

•Poz-eign  corporation  in  order  to  be  subject  to  jnrisdictioii  of  court  most 

4c»lx]Lg  bufliiieBfl  within  State  of  court's  jurisdiction,  and  service  must 

made  upon  some  duly  authorised  officer  or  agent. 

'oved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Alexander,  227  U.  S. 

L  Oaa.  1915B,  77,  57  L.  Ed.  489,  33  Sup.  Ct.  245,  holding  service 

^ess  on  resident  director  of  foreign  railroad  having  office  in  State 

mts  to  settle  claims  presented  is  valid,  as  railroad  is  transacting 

BS  within  such  State;  Kirby  v.  Louismann-Capen  Co.,  221  Fed. 

tiding  person  characterized  as  ''western  representative"  of  for- 

irporation  who,  while  in  Kentucky,  solicited  orders  for  musical 

lents  was  agent  and  process  was  properly  served  on  him  under 

/^^^de  Practice  of  Kentucky,  §51,  subd.  3;  Geo.  Wm.  Bentley  Co. 

A  "Vers  &  Sons.,  215  Fed,  962,  holding  entomologist  of  foreign  cor- 

V^^^^-^^in  transacting  business  in  New  York,  sent  with  authority  to  can- 

ec*     ^oxnplainant's  contract  of  agency  was  its  "managing  agent,"  and 

S^^^^^  upon  him  was  sufficient  to  confer  jurisdiction;  Hoffman  v.  Wash- 

•^^^^^n-Virginia  Ry.  Co.,  44  App.  D.  C.  422,  upholding  section  1537,  Dia- 
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trict  of  Columbia  Code,  relating  to  service  of  process  on  foreign  cor- 
porations doing  business  in  District  of  Colombia. 

Distinguished  in  Ldnisville  etc.  R.  Co.  v.  State,  107  Miss.  599,  65  Sonth. 
882,  holding  Laws  of  1908,  c.  122,  penalizing  railroad  engaged  in  both 
intei*state  and  intrastate  commerce  for  removing  suit  to  Federal  court 
by  denying  it  right  to  engage  in  intrastate  business  is  void. 

224  V.  S.  503-509,  56  L.  Ed.  860,  32  Sap.  Ot.  542,  aULF,  O.  ft  a  F.  S.  CO.  V. 
DENNIS. 

Supreme  Court  herein  vacated  Judgment  of  State  court  awarding  attor- 
ney's fee  under  State  statute  without  determining  validity  of  State  statute 
under  Fourteenth  Amendment,  where  intervening  decision  of  State  court 
declared  statute  in  conflict  with  State  Constitution. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Thorn,  227  U.  S.  675,  57  L.  Ed.  699, 
33  Sup.  Ct.  327,  following  rule;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S. 
647,  58  L.  Ed.  1136,  34  Sup.  Ct.  678,  upholding  Texas  statute  of  1909 
imposing  attorney's  fee  on  defeated  defendant  in  certain  classes  of 
cases. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  L.  R.  A. 
1915C,  950. 

224  V.  S.  510-538,  56  I^  Ed.  863,  32  Sup.  Ct.  635,  WASHINaTON  EX  BEL. 
OBEGON  BY.  «  NAV.  CO.  V.  FAIBCHILD. 

Order  of  railroad  commission  requiring  railroad  to  make  tnuflc  connec- 
tion was  not  mere  administrative  order,  but  was  taking  of  property,  and 
to  sustain  its  validity  fact  that  carrier  was  given  opportunity  to  he  heard 
is  not  enough,  but  it  is  to  be  tested  by  considering  whether  taking  was 
arbitrary  and  unreasonable  in  view  of  public  necessities  which  carrier  could 
be  lawfully  c<mipeUed  to  meet. 

Approved  in  Great  Northern  Ry.  Co.  v.  Minnesota,  238  U.  S.  345,  59 
L.  Ed.  1339,  35  Sup.  Ct.  753,  holding  order  of  commission  requiring 
railroad  to  erect  scale  in  stockyard  at  certain  village  in  order  to  pre- 
vent discrimination  is  void,  as  scales  have  no  direct  jwrt  in  transporta- 
tion. 

Power  of  State  or  public  service  commission  to  compel  public  ser- 
vice corporations  to  make  connections  with  each  other.  Note, 
Ann.  Cas.  1915C,  851. 

Requiring  connection  or  joint  use  of  properties  of  public  service 
corporation  as  a  taking.    Note,  50  L.  R.  A.  (N.  S.)  653,  654,  657. 

Theory  of  act  of  Washington  of  1905,  as  amended  in  1907  is  that  find- 
ings of  commission  shall  be  regarded  as  prima  fade  evidence  that  facts  of 
case  are  to  be  disclosed  before  commission. 

Approved  in  State  v.  Great  Northern  Ry.  Co.,  130  Minn  59, 153  N.  W. 
248,  holding  order  of  commission  requiring  operation  of  Sunday  local 
passenger  train  void. 
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Opportunity  given  to  tett  tj  revlow  in  courts,  lawf ulneu  of  order  of 
commlesioii  does  not  deny  dne  process  because  new  evidence  Is  not  allowed, 
and  court  acts  on  evidence  already  taken,  wliere  court  is  not  bound  by 
Itndlngis  Mid  carrier  had  opportunity  on  original  hearing  to  introduce  evi- 
dence as  to  all  material  points. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  IT.  8.  451,  60  L.  Ed. 
1098,  36  Sup.  Ct.  637,  upholding:  Oregon  statute  of  1913  establishii^ 
proceedings  before  State  water  board  for  ascertainment  and  adjudica- 
tion of  water  rights  of  various  claimants;  Wadley  Southern  Ry.  Co. 
V.  Georgia,  235  U.  S.  661,  668,  69  L.  Ed.  411,  414,  35  Sup.  Ct.  214,  up- 
holding order  of  Georgia  railroad  commission  requiring  railroad  to  de- 
sist from  requiring  prepayment  of  freight  by  one  carrier  while  it  accepts 
merchandise  from  another  carrier  without  such  prepayment;  Interstate 
Commerce  Commission  v.  Louisville  etc.  R.  R.  Co.,  227  U.  S.  92,  57 
L.  Ed.  433,  33  Si!p.  Ct.  185,  upholding  order  of  Interstate  Commerce 
Commission  restoring  local  rates  in  force  many  years  between  New 
Orleans  and  neighboring  cities,  and  making  corresponding  reduction  in 
through  rates;  Pacific  Live  Stock  Co.  v.  Lewis,  217  Fed.  98,  upholding 
Oregon  water  law  (Laws  1909,  p.  319),  providing  for  hearing  of  con- 
tested claims  to  water  before  State  water  board,  on  notice,  and  with 
right  to  be  heard  and  to  produce  testimony,  and  for  judicial  review  witli 
right  of  appeal  before  determination  becomes  final;  Puget  Sound  Elec- 
tric Ry.  Co.  V.  Lee,  207  Fed.  862,  863,  upholding  Laws  Washington  1903, 
e.  93,  creating  public  service  commission  with  power  to  regulate  rates, 
Jiving  railroad  right  to  maintain  suit  in  Superior  Court  to  review  or- 
<ler  of  commission  with  right  of  appeal  to  State  Supreme  Court;  State 
ex  rcl.  Railroad  Commrs.  v.  Florida  East  Coast  Ry.  Co.,  64  Fla.  139, 
140,  59  South.  393,  394,  holding  mere  fact  that  commissioners  cited 
<arrier  to  hearing  as  to  reasonableness  of  charges  made  by  carrier  does 
not  establish  unreasonableness  of  charges  or  that  they  are  unjustly  dis- 
criminatory; Farmers*  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  266  111. 
572,  107  N.  E.  843,  holding  order  by  State  public  utilities  commission 
requiring  track  connections,  which  shows  on  its  face  that  finding  as 
to  practicability  of  such  connection  was  not  based  on  evidence  heard  by 
it  or  one  of  its  members,  is  void  under  Public  Utilities  Act  of  1913; 
Illinois  Cent.  R.  Co.  v.  Paducah  Brewery  Co.,  157  Ky.  364,  163  S.  W. 
242,  holding  Ky.  Stats.,  §  829,  authorizing  commission  to  grant  repara- 
tion to  shipper  for  excessive  charges  by  carrier  and  providing  for  action 
in  Circuit  Court  upon  failure  of  railroad  to  comply  with  order  is  not 
denial  of  due  process  because  of  provision  restricting  evidence  in  Cir- 
cuit Court  to  that  produced  before  commission;  Detroit  etc.  Ry.  Co. 
V.  Michigan  Railroad  Commission,  178  Mich.  260,  144  N.  W.  692, 
upholding  Public  Act  1909,  No.  300,  §§26a,  26d,  giving  persons  dis- 
satisfied right  to  attack  orders  and  rates  made  by  railroad  commission 
by  action  in  chancery  to  vacate  orders;  Seward  v.  Denver  etc.  R.  Co., 
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17  N.  M.  581,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  988,  holdii^  order  re- 
quiring railroad  to  maintain  agent  at  station  void  under  facts  disclosed 
by  record ;  Pioneer  Tel.  &  Tel.  Co.  v.  State,  40  Okl.  430,  138  Pac.  1038, 
holding  in  action  by  State  to  recover  charges  in  excess  of  those  established 
by  commission,  telephone  and  telegraph  company  not  appealing  from 
order,  or  making  application  to  commission  to  have  order  set  aside,  nor 
suing  to  enjoin  enforcement  of  order,  cannot  plead  established  rate  was 
unreasonable  and  confiscatory;  United  States  v.  Baltimore  etc.  R.  R. 
Co.,  226  U.  S.  20,  67  L.  Ed.  107,  33  Sup.  Ct.  5,  arguendo. 

Wbere  carrier  has  not  been  deprived  of  hearing,  determination  of  ques- 
tion whether,  as  matter  of  law,  facts  show  existence  of  such  public  neces- 
sity as  authorizes  taking  of  property  necessitates  examination  of  evidence 
for  purpose  of  determining  whether  findings  of  fact  are  so  Involved  with 
and  dependent  upon  such  question  of  law  as  to  be  In  effect  decision  of 
latter. 

Approved  in  Creswill  v.  Grand  Lodge  K.  of  P.,  225  U.  S.  261,  56  L.  Ed. 
1081,  32  Sup.  Ct.  822,  and  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610, 
50  L.  Ed.  748,  35  Sup.  Ct.  437,  both  holding  court  in  passing  upon  as- 
serted Federal  right  will  analyze  facts  in  order  to  determine  whether 
finding  of  fact  is  so  interwoven  with  question  of  law  as  to  be  decision  of 
latter;  Portland  Ry.  Light  etc.  Co.  v.  Railroad  Commission,  229  U.  S. 
412,  57  L.  Ed.  1259,  33  Sup.  Ct.  827,  holding  findings  of  fact  of  State 
trial  court  adopted  by  State  Supreme  Court  are  supported  by  testimony 
and  refusing  to  review  such  findings  that  railway  rates  were  unreason- 
able and  discriminatory;  Louisville  etc.  R.  Co.  v.  United  States,  197 
Fed.  66,  holding  finding  of  Interstate  Conmicrce  Commission  that  reship- 
ping  privilege  at  certain  point  in  State  is  discrimination  against  points 
in  another  State,  based  upon  undisputed  fact,  involving  question 
whether  these  facts  show  violation  of  section  3  of  Act  to  Regulate  Com- 
merce, is  reviewable  by  commerce  court;  Hocking  Valley  Ry.  Co.  v.  Pub- 
lic Utilities  Commission,  92  Ohio  St.  15,  110  N.  E.  523,  upholding  order 
of  public  utilities  commission  requiring  railroad  to  continue  interurban 
service. 

State,  acting  through  administrative  body,  may  require  railroad  to 
make  track  connections,  but  commission  may  not  compel  railroads  to  hoild 
branch  lines  to  connect  roads  lying  at  distance  from  each  other,  nor  to 
make  connections  regardless  of  business  to  be  done  or  number  of  persons 
to  use  such  connection. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  629,  59  L.  Ed.  755,  35  Sup.  Ct.  422,  upholding  order  of 
Michigan  railroad  commission  requiring  railroad  and  street  railway  to 
make  ph3\cical  connection  for  interchange  of  intrastate  passenger  and 
freight  traffic ;  Seaboard  Air  Line  Ry.  v.  Railroad  Commission,  206  Fed. 
181,  upholding  order  requiring  physical  connection  between  two  rail- 
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roads;  Pacific  Telephone  etc.  Co.  v.  Eshleman,  166  Cal.  672,  676,  Ann. 
Oas.  19150,  822,  50  L.  B.  A.  (If.  S.),  652,  137  Pac.  1131,  1132,  holding 
order  of  railroad  commission  requiring  telephone  company  having  long 
distance  and  local  lines  to  make  physical  connection  with  local  com- 
peting lines,  without  compensation 'other  than  apportionment  of  tolls,  is 
void  under  fifth  amendment;  State  v.  Florida  etc.  Ry.  Co.,  67  Fla.  100, 
64  South.  448,  granting  mandamus  to  compel  railroad  to  comply  with 
order  of  commission  requiring  designated  facilities;  Grand  Rapids  etc. 
Ry.  Co.  V.  Michigan  Railroad  Commission,  183  Mich.  394,  396,  150 
N.  W.  157,  158,  holding  void  decision  of  railroad  commission  excluding 
certain  things  from  agreements  between  railroads  for  construction 
and  maintenance  of  private  side-tracks  as  denying  right  of  hearing  as  to 
reasonableness  of  order  as  applied  to  facts  in  each  case;  State  v. 
Skagit  River  Tel.  &  Tel.  Co.,  85  Wash.  40,  147  Pac.  889,  holding  in 
mandamus  proceeding  to  compel  enforcement  of  order  requiring  two 
telephone  companies  to  connect  their  lines,  that  third  company  claiming 
such  enforcement  would  violate  its  contract  with  one  of  companies,  was 
entitled  to  be  heard;  Wisconsin  Telephone  Co.  v.  Railroad  Commission, 
162  Wis.  409,  156  N.  W.  621,  upholding  Laws  1911,  c.  546,  §§  1,  2, 
relating  to  physical  connections  between  competing  telephones  and 
order  of  commission  directing  such  connection  which  provides  for  eom- 
pensation  for  services  rendered  by  each  of  parties. 

Evidence  as  to  volnme  of  business,  public  demand,  expense  involved 
and  Inadequacy  of  service  do  not  Justify  order  requiring  track  connection. 
Approved  in  Procter  etc.  Co.  v.  United  States,  225  U.  S.  297,  56  L.  Ed. 
1097,  32  Sup.  Ct.  761,  holding  under  act  of  1910  creating  commerce 
court,  that  court  has  no  jurisdiction,  .prior  to  a£firmative  action  by  com- 
mission, to  deal  with  question  whether  there  has  been  compliance  with 
terms  of  Act  to  Regulate  Commerce;  Louisville  etc.  R.  Co.  v.  Railroad 
Commrs.,  63  Fla.  507,  44  L.  R.  A.  (N.  S.)  189,  58  South.  549,  refusing 
to  enjoin  order  of  commission  requiring  railroad  to  improve  depot 
facilities,  but  holding  that  part  of  order  relating  to  baggage  platform 
needs  further  consideration  as  to  its  reasonableness;  Murray  v.  Public 
Utilities  Commission,  27  Idaho,  623,  150  Pac.  52,  holding  order  of  com- 
mission requiring  extension  and  enlargement  of  plant  of  water  company 
unreasonable  and  void;  Chicago  etc.  R.  Co.  v.  Public  Service  Com- 
mission, 266  Mo.  346,  181  S.  W.  64,  holding  void  order  of  commission 
requiring  two  railroads  to  maintain  exchange  or  switch  connection  be- 
tween main  lines  through  certain  town;  Seward  v.  Denver  etc.  R.  Co., 
17  N.  M.  593,  46  L.  R.  A.  (N.  S.)  242,  131  Pac.  993,  holding  order  re- 
quiring railroad  to  maintain  agent  at  station  void  under  facts  dis- 
closed by  record. 

While  statute  of  Waablngton  anthorlied  commlnton  to  order  canlei 
to  make  track  connectlonsi  suck  order  not  JuatUled  by  public  necessity  ia 
denial  of  due  process^ 
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Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission^  240 
U.  S.  327,  60  L.  Ed.  671,  36  Sup.  Ct.  261,  upholding  order  of  commis- 
sion pursuant  to  provision  of  Georgia  Code,  §  2664,  reqnixiiig  physical 
connection  of  tracks  of  two  railroads ;  Chicago  etc.  R.  R.  Co.  v.  Wiscon- 
sin, 238  U.  S.  501,  L.  B.  A.  1916A,  1133,  69  L.  Ed.  1430,  35  Sup.  Ct  869^ 
holding  void  Wisconsin  statute  imposing  penalty  on  sleeping-ear 
companies  for  lowering  upper  berth  before  it  was  actually  eng^ed; 
Chicago  etc.  R.  R.  Co.  v.  Railroad  Commission,  237  U.  S.  231,  59  L.  Ed. 
932,  35  Sup.  Ct.  560,  holding  void  section  1801,  Wis.  Stats.  1911,  re- 
quiring interstate  train  to  stop  at  villages  of  specified  number  of  in- 
habitants without  regard  to  volume  of  business;  Delaware  L.  &  W.  R. 
Co.  V.  Van  Santvoord,  232  Fed.  983,  holding  order  of  New  York  Public 
Service  Commission  requiring  four  trains  daily  each  way  between  two 
points  void  as  not  required  by  public  necessity,  where  railroad  was 
operating  two  trains  each  way  daily;  Seward  v.  Denver  etc.  R.  Co., 
17  N.  M.  573,  574,  46  L.  B.  A.  (N.  S.)  242,  131  Pac.  985,  holding  order 
requiring  railroad  to  maintain  agent  at  station  void  und^r  facts  dis- 
closed by  record. 

Explained  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  369,  Ann.  Oas.  19150, 
1269,  85  Atl.  702,  upholding  Laws  1906,  No.  126,  creating  railroad  com- 
mission and  defining  its  powers. 

Distinguished  in  State  v.  Postal  Telegraph  Co.,  96  Kan.  307,  150  Pac. 
548,  upholding  Public  Utilities  Act  (Laws  1911,  c.  238),  conferring  upon 
Public  Utilities  Commission  power  to  determine  whether  telegraph 
station,  long  established  and  maintained,  should  be  abandoned. 

224  IT.  8.  534-641,  56  L.  Ed.  872,  32  Sup.  Ot.  609,  NIELSON  y.  STBINFEU). 

While  general  rule  Is  to  ai&rm  judgment  on  appeal  ftom  tenitorlal 
court  where  record  contains  no  exceptions  to  rulings  upon  admission  or 
rejection  of  evidence,  and  where  there  is  absence  of  statement  of  facts 
required  by  statute,  misconception  of  court  in  its  duty  to  make  statement, 
not  arising  from  action  of  appellant,  is  reversible  errw. 

Approved  in  Rosaly  v.  Graham  Y.  Frazer,  227  U.  S.  590,  67  L,  JBd. 
657,  33  Sup.  Ct.  333,  holding  jurisdiction  of  Supreme  Court  of  United 
States  is  limited  to  determining  whether  facts  found  by  Supreme  Court 
of  Porto  Rico  support  its  judgment  in  suit  to  determine  title  to  real 
estate  in  Porto  Rico. 

Where  Judgment  of  territorial  court  is  reversed  for  refusal  to  perform 
statutory  duty  of  making  statement  of  facts,  case  stands  as  though  appeal 
were  still  pending,  and  where  territory  has  been  admitted  as  State,  case  is 
within  Jurisdiction  of  State  courts. 

Approved  in  Zeckendorf  v.  Steinfeld,  225  U.  S.  459,  56  L.  Ed.  1165, 
32  Sup.  Ct.  728,  reversing  judgment  of  territorial  court  of  Arizona  dis- 
missing first  cause  of  action  embracing  ownership  of  proceeds  of  sale 
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of  mining  property  of  corporation  appropriated  to  use  of  officer  of  cor- 
poration, and  remanding  case  to  Supreme  Court  of  State  of  Arizona,  as 
successor  of  territorial  court. 

Fraud  in  sale  of  corporate  stock  by  one  officer  or  director  to  an- 
other.   Note,  L.  B.  A.  1916B,  705. 

Obligation  of  directors  to  disclose  matters  which  may  make  shares 
more  valuable,  before  purchasing  from  stockholders.  Note,  4 
B.  B.  0.  800. 

Miscellaneous.  Cited  in  Sanford  v.  Aiusa,  228  U.  8.  706,  67  L.  Ed. 
1035,  33  Sup.  Ct.  704,  another  phase  of  same  litigation. 

224  XT.  a  641-646,  66  1m.  Ed.  876,  32  8np.  Ot.  606,  MISSOXmi  PAC.  B.  B. 
(TO.  T.  CASTLE. 

Oorporatlon  created  by  one  State,  altbough  made  domestic  corporation 
by  law  of  another  State,  remains  citizen  of  State  in  wbicli  it  was  orlgtaally 
incorporated  for  purposes  of  Federal  Jurisdiction. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Stephens,  218  Fed.  539,  134 
C.  C.  A.  263,  holding  in  action  for  injuries  against  railroad  allegation 
that  plaintiff  is  citizen  of  Tennessee  send  that  railroad  is  citizen  of  Ar- 
kansas without  alleging  that  railroad  was  organized  under  laws  of 
Arkansas  is  insufficient;  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed. 
294,  holding  corporation  is  citizen  of  State  in  which  organized  for  pur- 
poses of  Federal  jurisdiction,  and  railroad  cannot  be  required  without 
its  consent  to  answer  to  suit  brought  by  citizen  of  another  State  in 
Federal  court  in  district  other  than  that  in  which  it  was  incorporated, 
though  it  may  transact  business  in  district  of  suit. 

State  liaa  power  to  modify  common-law  rule  of  contributory  negligence 
as  4»]died  to  railway  employees. 

Approved  in  Ruff  v.  Georgia  etc.  Ry.  Co.,  67  Fla.  231,  64  South.  784, 
5  N.  C.  €•  A.  705,  holding  neither  Federal  nor  State  Constitution  limits 
legislative  x)ower  of  State  to  authorize  appellate  court  to  review  order 
granting  new  trial;  Matheson  v.  Minneapolis  St.  Ry.  Co.,  126  Minn. 
291,  L.  R.  A.  1916D,  412,  148  N.  W.  73,  5  N.  C.  C.  A.  875,  upholding 
Workmen's  Compensation  Act,  Laws  of  1913,  c.  467,  pt.  2. 

Validity  of  statute  abrogating  fellow-servant  rule.  Note,  47 
L.  B.  A.  (If.  S.)    89. 

State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  B.  A.  (N.  S.)  269. 

224  U.  8.  647-668,  66  L.  Ed.  879,  32  Sup.  Ot.  603,  AMEBIOAS  BAIUtOAD 
00.  y.  BIBOH. 

Wliere  there  is  a  fatal  defect  of  parties,  the  appellate  court  will  not 
eoniidtt  alleged  errors  in  instrnctions. 
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Approved  in  Garrett  v.  Louisville  etc.  R.  Co.,  197  Fed.  722,  117 
C.  C.  A.  109,  3  N.  C.  C.  A.  777,  applying  rule  in  action  under  second 
Employers'  Liability  Act,  for  death  of  brakcman. 

Federal  Employers'  Liability  Act  of  1908  expressly  applies  to  Porto 
Bico,  but  whether  Safety  Appliance  Act  applies  is  not  decided. 

A^pprovcd  in  American  R.  R.  Co.  v.  Didricksen,  227  U.  S.  148,  149, 
57  L.  Ed.  457,  32  Sup.  Ct.  224,  holding  Federal  Employers'  Liability  Act 
of  1908  and  Safety  Appliance  Act  of  1903  extend  to  Porto  Rico;  dis- 
senting opinion  in  Kenney  v.  Seaboard  Air  Line  R.  Co.,  167  N.  C.  18, 
Ann.  Gas.  1916E,  450,  82  S.  E.  970,  majority  holding  in  action  for  death 
oy  administrator  of  illegitimate  child,  ''next  of  kin"  is  to  be  deter- 
mined by  State  statute,  not  common  law,  and  allowing  reeovery  for 
benefit  of  legitimate  children  of  his  deceased  mother. 

Federal  Employers'  Liability  Act  of  1908  gives  right  of  action  for 
death  of  employee  to  personal  representative  and  not  to  heirs  of  deceased 
employee. 

Approved  in  Troxell  v.  Delaware  etc.  R.  R.  Co.,  227  U.  S.  443,  444,  57 
L.  Ed.  591,  33  Sup.  Ct.  274,  Penny  v.  New  Orleans  Great  Northern  R. 
Co.,  135  La.  967,  66  South.  314,  Vaughan  v.  St.  Louis  etc.  R.  Co.,  177 
Mo.  App.  162,  164  S.  W.  146,  Cincinnati  etc.  Ry.  Co.  v.  Bonham,  130 
Tenn.  441,  446,  446,  448,  449,  171  S.  W.  80,  81,  82,  and  St.  Louis  etc. 
Ry.  Co.  V.  Scale,  229  U.  S.  158,  Ann.  Oaa.  1914G,  156,  57  L.  Ed.  1133,  33 
Sup.  Ct.  651,  all  following  rule ;  Missouri  etc.  Ry.  Co.  v.  Wulf ,  226  U.  S. 
576,  Ann.  Gas.  1914B,  1S4,  57  L.  Ed.  363,  33  Sup.  Ct.  135,  allowing 
amendment  in  action  under  Federal  Employers'  Liability  Act  to  state 
that  beneficiary  taking  out  letters  after  commencement  of  action  for 
death  is  suing  as  administrator;  American  R.  Co.  v.  Coronas,  230  Fed. 
546,  144  C.  C.  A.  599,  holding  under  Federal  Employers'  Liability  Act, 
§  6,  limiting  cause  of  action  to  twti  years,  cause  of  action  accrues  from 
date  of  appointment  of  administrator;  St.  Louis  etc.  R.  Co.  v.  Fithian, 
106  Ark.  504,  155  S.  W.  92,  holding  provision  of  State  Constitution  of 
1874,  Schedule,  §  2,  providing  that  in  action  by  administratrix  neither 
party  may  testify  against  other  as  to  transaction  with  decedent, 
does  not  prevent  widow  suing  as  administratrix  in  action  for  death  of 
employee  under  Federal  Employers'  Liability  Act  from  testifying  as  to 
husband's  contribution  to  her  support  and  that  of  minor  child;  South- 
em  Ry.  Co.  V.  Hill,  139  Ga.  553,  77  S.  E.  805,  holding  measure  of  dam- 
ages in  action  under  Federal  Employers'  Liability  Act' by  administrator 
for  benefit  of  employee's  widow  and  children  is  pecuniary  loss  which 
they  sustain;  McCarthy  v.  William  H.  Wood  Lumber  Co.,  219  Mass. 
569,  107  N.  E.  441,  holding  judgment  in  action  by  administrator  for 
suffering  of  his  intestate  before  death  is  not  res  judicata  in  action  for 
death  for  benefit  of  next  of  kin  by  samo  administrator;  Corbett  v. 
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Boston  &  M.  R.  R.  Co.,  219  Mass.  359,  107  N.  E.  63,  9  N.  C.  C.  A.  695, 
holdiDg  widow  suing  for  death  of  employee  under  State  statute  and, 
after  appointment  as  administratrix  bringing  action  under  Federal  stat- 
ute, will  not  be  compelled  to  elect,  in  view  of  State  court's  jurisdiction 
of  both  actions ;  Dungan  v.  St.  Louis  etc.  R.  Co.,  178  Mo.  App.  166,  165 
S.  W.  1117y  holding  widow  suing  under  State  law  for  death  of  husband 
engaged  in  interstate  commerce  so  that  case  is  control-led  by  Federal 
Employers'  Liability  Act  requiring  suit  to  be  brought  by  personal  repre- 
sentative, cannot  by  filing  entry  of  appearance  stating  appointment  as 
administratrix  cure  defect ;  Dolezal  v.  Bostick,  41  Okl.  754,  139  Pac.  968, 
holding  under  Stats.  1893,  §1649  (Rev.  Laws  1910,  §1500),  rccluiring 
suits  by  county  to  be  brought  in  name  of  county  commissioners,  with 
certain  exceptions  county  attorney  is  not  authorized  to  sue  in  his  official 
name  to  enjoin  issuance  of  warrants  as  compensation  for  constmction 
of  bridges  under  fraudulent  contract;  Missouri  etc.  Ry.  Co.  v.  Lenahan, 
39  Okl.  290,  291,  297,  300,  135  Pac.  386,  388,  390,  remanding  case  with- 
out prejudice  to  rights  of  personal  representative,  where  action  for 
death  of  employee  is  brought  by  surviving  wife  instead  of  personal 
representative  as  required  by  Federal  Employers'  Liability  Act  of  1908; 
Graef  v.  Kent,  5  Tenn.  Civ.  App.  534,  holding  amendment  to  declaration 
in  action  for  injuries  to  bring  case  within  Federal  Employers'  Liability 
Act  without  addition  of  new  facts,  does  not  state  new  cause  of  action 
and  relates  to  bringing  of  suit,  and  is  not  barred  by  two  year  limitation. 
Distinguished  in  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  691,  127 
C.  G.  A.  277,  holding  action  may  be  maintained  imder  Federal  Employ- 
ers' Liability  Act  of  1908  by  ancillary  administrator  appointed  in  an- 
other State,  especially  where  suit  is  brought  with  approval  of  domi- 
ciliary administratrix  who  is  principal  beneficiary. 

Capacity  in  which  suit  under  Federal  Employers'  Liability  Act 
must  be  instituted.    Note,  Ann.  Oas.  1914B,  187. 

Federal  Employers'  Liability  Act.  Note,  47  L.  B.  A.  (N.  S.)  46, 
73,  80. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  5,  18,  16. 

Safety  Appliance  Acts.    Note,  8  N.  0.  0.  A.  832,  838. 

224  U.  ft.  658-663,  66  L.  Ed.  883,  32  Snp.  Ot.  602,  HcOATJOHEY  y.  LYALK 

Not  cited. 

224  U.  a  664r-667,  56  Zi.  Ed.  886,  82  Sup.  Ot  697,  WA8KEY  y.  0HAMBBB8. 
As  ngt!t  of  lessee  Is  same  as  tlimt  of  pvircliMev  In  fee   word  *'con- 
▼vyaace"  in  Act  of  1900,  chaytet  786»  includes  leases  as  well  as  transfers 
In  fee. 
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Approved  in  dissenting  opinion  in  Kemmerer  v.  Midland  Oil  &  Drill- 
ing Co.,  229  Fed.  879,  144  C.  C.  A.  154,  majority  holding  under  Act  of 
1908,  c.  199,  §  2,  owner  of  land  leasing  it  for  agricultural  purposes  may 
lease  subsurface  for  oil  and  gas. 

Whether  one  may  be  a  '^ purchaser''  for  valuable  consideration 
where  nothing  capable  of  money  measurement  given*  Notei  4 
B.  B.  0.  785. 

224  U.  a  567-678^  66  L.  Ed.  889,  82  Bup.  Ot  699,  LEAST  ▼.  UNITED 
STATES. 

Miscellaneous.  Cited  in  Leary  v.  United  States,  229  Fed.  661,  144 
C.  C.  A.  70,  another  phase  of  same  litigation. 

224  U.  S.  677-683,  66  Zi.  Ed.  892,  82  Sup.  Ct  601,  TEXAS  ft  PAO.  E.  B. 
CO.  y.  HOWELIi. 

Where  case  begun  in  State  court  was  removed  to  Circuit  Court  and  is 
brought  to  Supreme  Court  solely  on  ground  that  plaintiff  in  error  has  char- 
ter from  United  States,  Supreme  Court  will  go  no  further  tlian  to  inquire 
whether  plain  error  is  made  out. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rosborough,  235  U.  S.  430,  59  L.  Ed. 
302,  35  Sup.  Ct.  117,  applying  rule  where  cause  was  removed  from  State 
to  District  Court  and  brought  to  Supreme  Court  because  plaintiff  in 
error  was  incorporated  under  act  of  Congress;  Chicago  etc.  Ry.  Co.  v. 
Brown,  229  U.  S.  320,  57  L.  Ed.  1205,  33  Sup.  Ct.  840,  3  N.  C.  C.  A.  832, 
applying  rule  in  action  for  injuries  resulting  from  carrier's  violation  of 
Safety  Appliance  Act  is  one  of  class  in  which  Circuit  Court  of  Appeals 
has  final  jurisdiction  under  Act  of  1891,  c.  517. 

Questions  whether  injury  was  due  to  employer's  negligence 'in  sending 
men  to  work  above  plaintiff,  and  whether  disease  developing  y«ar  after 
injury  was  direct  cause  of  Injury,  were  for  jury. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Tharp,  223  Fed.  617,  139 
C.  C.  A.  161,  holding  question  whether  misconduct  of  train  auditor  was 
proximate  cause  of  passenger  fourteen  years  old  jumping  from  train,  or 
whether  plaintiff's  act  was  independent  and  intervening  cause,  was  for 
jury. 

Fact  that  employee  knew  repairs  were  going  on  overhead  does  not  re- 
quire ruling  that  he  assumed  risk,  and  jury  were  warranted  in  saying  that 
employer  requiring  work  to  be  done  above  and  below  at  same  time  took 
chances  that  could  not  be  attributed  to  hand  causing  injury. 

Approved  in  New  Aetna  Portland  Cement  Co.  v.  Hatt,  231  Fed.  615, 
145  C.  C.  A.  497,  allowing  recovery  for  death  of  employee  resulting  from 
explosion  of  coal  dust  which  accumulated  because  of  defeetive  machinery, 
although  there  was  concurring  negligence  of  fellow-servants;  Misso'<ri 
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Valley  Bridge  ft  Iron  Co.  v.  Nunnemaker,  209  Ted.  36, 126  C.  C.  A.  174, 
holding  introduction  in  action  for  injury  to  servant  through  defective 
appliance,  that  plaintiff  had  right  to  rely  upon  duty  of  employer  to  fur- 
nish reasonably  safe  appliances  and  was  not  chai^eable  with  assumption 
of  risk  unless  he  knew  of  danger  or  it  was  obvious,  was  not  erroneous; 
American  Shipbuilding  Co.  v.  Lorenski,  204  Fed.  44,  122  C.  C.  A.  353, 
allowing  recovery  by  employees  for  injuries  resulting  from  fall  of  scaf- 
folding erected  by  carpenters  of  employer;  James  Griffith  ft  Sons  Co.  ▼. 
Brooks,  197  Fed.  729,  117  C.  C.  A.  117,  allowing  recovery  by  employees 
for  injuries  received  from  falling  of  derrick  erected  by  independent  con- 
tractors, where  casual  inspection  by  employer  would  have  disclosed 
defect. 

Jury  held  to  have  been  warranted  In  finding  that  tuberculosis  of  spine, 
developing  more  than  year  after  injury,  was  direct  result  of  Injury. 

Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211  Fed.  892, 
128  C.  C.  A.  267,  holding  evidence  in  action  for  injuries  warranted  in- 
ference by  jury  that  injury  was  cause  of  cancerous  condition  of  plain- 
tiff's foot. 

22i  U.  &  693-^02,  66  L.  Ed.  894,  82  8up.  Ot.  698,  B.  AZiTMAK  «  CO.  T. 
UNITED  STATESb 

Not  cited. 

224  V.   8.   608-616,   66  Ik   Ed.   911,   82   Sup.    01   689,    PHILADELPHIA 
B.  .ft  W.  B.  B.  CO.  ▼.  SCHUBEBT. 

Congress  has  power  to  impose  liability  on  employer  for  injuries  to 
employee  as  defined  in  Employers'  Liability  Act  of  1908,  and  to  enforce 
socli  liability  by  provisions  of  section  6  declaring  exemptions  from  liability 
▼old  and  acceptance  of  benefits  under  relief  contract  not  bar  to  recovery. 
Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wagner,  239  U.  S.  458,  60 
Li  Ed.  S82,  36  Sup.  Ct.  137,  holding  decision  of  State  court  that  release 
executed  by  employee  of  carrier,  void  as  to  one  joint  tort-feasor 
under  Federal  Employers'  Liability  Act  is  void  also  as  to  other,  is  not 
denial  of  Federal  right;  Staley  v.  Illinois  Cent.  R.  R.  Co.,  268  111.  381, 
L.  R.  A.  1916A,  450,  109  N.  E.  350,  holding  provision  of  Federal  Em- 
ployers '  Liability  Act,  §  5,  providing  that  contracts  of  insurance,  relief, 
benefit  or  indemnity  shall  not  be  defense  to  action  for  injuries  or  death 
does  not  include  compensation  paid  under  Workmen's  Compensation 
Act;  Herring  v.  Atlantic  etc.  R.  Co.,  168  N.  C.  556,  557,  84  S.  E.  863, 
holding  contract  of  employee  to  accept  benefits  in  full  is  void  under  Fed- 
eral Employers'  Liability  Act  of  1908  and  Revisal  1905,  §  2646,  and 
pa3rment  of  benefits  does  not  preclude  recovery  for  injury;  Burnett  v. 
Atlantic  Coast  Line  R.  Co.,  163  N.  C.  189,  190,  79  S.  E.  415,  holding 
aeeeptance  of  benefits  from  relief  department  does  not  prevent  recovery 
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of  damages  for  negligence  under  Federal  Employers'  Liability  Act; 
llogarty  v.  Philadelphia  etc.  Ry.  Co.,  245  Pa.  450,  91  Atl.  856,  holding 
in  aetion  for  injuries  received  while  employee  wa&^Mi.Graged  in  interstate 
eonuneree,  provision  of  Federal  Employers'  Liability  Act,  §  5,  pieeludes 
defense  that  aeeeptance  of  benefits  released  railroad  from  liability;  dis- 
sentinsr  opinion  in  Claric  v.  Wright,  167  N.  C.  649,  83  S.  E.  777,  majority 
denying  recovery  in  action  for  injuries,  where  negligent  driving  of  auto- 
mobile was  not  proximate  cause  of  injur>';  dissenting  opinion  in  Nelson 
V.  Atlantic  Coast  Line  Ry.  Co.,  167  N.  C.  189,  190,  83  S.  E.  325,  majority 
holding  failure  of  company  to  notify  injnred  employee  of  date  of  hear- 
ing on  claim  before  advisory  committee  of  relief  department  was  not 
denial  of  due  process  of  law. 

Recovery  under  Federal  Employers'  Liability  Act  as  affected  by 
acceptance  of  benefits  of  relief  department.  Note,  Ann.  Gas. 
1916A,  783. 

Power  of  Oongian  In  Its  regulation  of  interstate  commerce  to  impose 
UabiUty  f<»  injuzles  to  employees  fttm  wldch  canler  cannot  ezonpt  itself 
bj  contract,  was  not  fettered  by  necessity  of  maintaining  existing  arrange- 
ments and  stipulationa  wUch  would  conilict  with  execution  of  its  policy. 
To  subordinate  power  of  Oongrass  to  continning  operation  of  ptevioos  con- 
tracts would  be  to  place  regulation  of  interstate  commerce  in  hands  of 
individuals. 

Approved  in  Interstate  Commerce  Commission  v.  Atchison  etc.  Ry. 
Co.,  234  U.  S.  313,  58  L.  Ed.  1328,  34  Sup.  Ct.  814,  upholding  order  of 
Interstate  Commerce  Commission  requiring  carriers  to  desist  from  mak- 
ing switching  charge  for  moving  interstate  carload  freight  to  industrial 
spur-tracks  within  switching  limits  of  Los  Angeles;  Central  R.  Co.  v. 
United  States,  229  Fed.  508,  143  C.  C.  A.  569,  holding  albwance  made 
by  carrier  to  mining  company  whose  road  it  leased  in  accordance  with 
lease  of  1871  is  violation  of  Hepburn  Act  of  1906,  §2;  Elliott  Mach. 
Co.  V.  Center,  227  Fed.  127,  holding  Clayton  Anti-trust  Act  of  1914 
making  it  unlawful  to  lease  or  sell  macliinery  on  condition  tending  to 
prevent  lessee  or  purchaser  from  dealing  witb  competitors,  is  applicable 
to  continuing  contract  entered  into  before  passage  of  act;  United  States 
V.  Reading  Co.,  226  Fed.  266,  fact  that  combination  of  mining  company, 
earr^ung  company,  and  holding  company  owning  capital  stock  of  other 
two  companies  is  sanctioned  by  State  law  does  not  prevent  its  being 
combination  in  restraint  of  interstate  trade  in  violation  of  Sherman 
Anti-trust  Act;  Elwood  Grain  Co.  v.  St.  Joseph  etc.  Ry.  Co.,  202  Fed. 
847,  121  C.  C.  A.  153,  validity  under  Elkins  Act  of  1903  or  Hepburn 
Act  of  1906,  of  contract  by  i-ailroad  to  pay  elevator  company  specified 
amount  per  car  for  all  grain  received,  not  allowed  to  all  elevator  com- 
panies, nor  published  in  tariff,  is  to  be  determined  as  of  date  of  per- 
formance not  as  to  time  of  making  of  contract;  Staley  v.  Illinois  Cen- 
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tral  R.  R.  Co.,  268  III.  369,  L.  R.  A.  1916A,  450, 109  N.  E.  342, 347,  holding 
Federal  Employers'  Liability  Act  and  not  State  Workmen's. Compensa- 
tion Act  governs  action  for  injuries  to  railroad  employee  engacjed  in 
interstate  commerce;  Baltimore  etc.  R.  Co.  v.  Miller,  183  Ind.  327,  107 
N.  E.  546,  holding  in  action  to  recover  benefits  as  member  of  relief  de- 
partment, provision  of  contract  for  benefits  which  was  void  under  Fed- 
eral Employers'  Liability  Act  invalidated  whole  contract. 

Distinguished  in  Guaranty  Tnist  Co.  v.  Newark  Meadows  Imp.  Co., 
84  N.  J.  Eq.  497,  94  Atl.  590,  denying  priority  to  judgment  lien  of  rail- 
road for  siding  constructed  on  shipper's  land  as  against  mortgage  exe- 
cuted and  recorded  long  before  siding  was  constructed. 

Federal  Employers*  Liability  Act  of  1906  whlcli  was  valid  as  to  em- 
ployees engaged  In  commerce  within  District  of  Colunbia  contained  explicit 
provision  in  section  3  that  relief  contract  or  acceptance  of  benefits  there- 
under should  not  defeat  action  for  injuries. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  192,  69 
L.  Ed.  534,  35  Sup.  Ct  406,  holding  Federal  Employers'  Liability  Act 
of  1906  declared  void  as  to  States,  but  not  as  to  territories,  is  not  gen- 
eral law  of  United  States,  and  Supreme  Court  cannot  review,  under 
Judicial  Code,  §  250,  c.  6,  judgment  of  Court  of  Appeals  of  District  of 
Columbia  in  action  for  injuries  under  such  statute. 

Purpose  of  Oongress  In  satMititutlng  section  6  of  Federal  Bmployers' 
Uability  Act  of  1908  for  section  3  of  Act  of  1906,  was  to  enlarge  scope  of 
section  and  to  make  it  more  comprehensive  by  generic  rather  than  specific 
description,  and  to  bring  within  Its  purview  any  contract,  rule,  regulation 
or  device,  purpose  of  which  is  to  enable  carrier  to  exempt  Itself  from  Ua* 
bility  created  by  act. 

Approved  in  Taylor  v.  Wells,  Fargo  &  Co.,  220  Fed.  798,  136  C.  C.  A. 
402,  holding  contract  of  express  messenger  releasing  railroad  from  lia- 
bility for  injuries  void  under  Federal  P^mployers^  Liability  Act  of  1908, 
§  5 ;  dissenting  opinion  in  Lawson  v.  Halifax  Tonopah  Min.  Co.,  36  Nev. 
610,  138  Pac.  261,  majority  holding  under  Rev.  Laws  1912,  §  5652,  pro- 
viding that  contracts  of  release  or  indemnity  shall  not  be  defense  to 
action  for  injuries  or  death,  release  by  employee  damaged  to  extent  of 
twelve  hundred  dollars,  in  consideration  of  thirty-six  dollars  is  void. 

Validity  under  Federal  Employers  *  Liability  Act  of  contract  requir- 
ing notice  in  writing.    Note,  L.  R.  A.  1915F,  552. 

Federal  Employers'  Liability  Act.  Note,  47  L.  R.  A.  (N.  S.)  42, 
43,  45,  50. 

General  rules  applicable  to  actions  under  Federal  Employers'  Lia- 
bility Act.    Note,  6  N.  0.  G.  A.  103. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1916. 
Note,  8  N.  0.  0.  A.  9. 
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MisceBaneoos.  Cited  in  Halifax  et«.  Min.  Co.  v.  Lawson,  239  U.  S. 
632,  60  L.  £d.  477,  36  Sop.  Ct.  220,  affinning  judgment  on  authority  of 
principal  case. 

»4.IT.  a  616-631,  56  la.  Ed.  917,  32  Sup.  Ct.  583,   aSAHAM  Y.  WEST 
VIBaiMIA. 

Utader  West  Virginia  statute  providing  for  separate  proceeding  char- 
flng  prior  convictions,  one  may  be  prosecnted  in  anotlier  county  <m  infor- 
mation wliiclL  cliarged  Mm  with  prior  conviction  ^rtilcli  was  not  alleged  in 
indictment  on  which  he  was  last  tried  and  convicted. 

Distinguished  in  People  v.  Rosen,  208  N.  Y.  173,  101  N.  E.  857,  to 
justify  sentence  as  habitual  criminal  it  is  necessary,  under  statutes,  that 
indictment  charge  prior  conviction  and  that  defendant  be  convicted  on 
such  charge. 

Infliction  of  severer  punishments  upon  old  offenders  is  not  second  pun- 
ishment for  earlier  offense,  but  repetition  of  criminal  conduct  aggravates 
guilt  and  Justifies  heavier  penalties. 

Approved  in  Carlesi  v.  New  York,  233  U.  S.  59,  58  L.  Ed.  849,  34  Sup. 
Ct.  576,  upholding  statute  of  New  York  imposing  heavier  penalty  for 
second  offense  (Penal  Liaw,  §  1941),  as  applied  to  person  convicted  of 
same  crime  by  United  States  and  pardoned  by  President;  Davis  v. 
Berry,  216  Fed.  415,  holding  Acts  35th  Gen.  Assem.  Iowa,  c.  187,  requir- 
ing performance  of  operation  of  vasectomy  on  criminals  twice  convicted 
is  not  void  as  ex  post  facto  law,  as  applied  to  criminals  convicted  twice 
before  its  enactment,  although  it  is  void  for  other  reasons;  State  v. 
Adams,  89  Kan.  677,  132  Pac.  173,  holding  former  conviction  of  viola- 
tion of  liquor  law  (Laws  1911,  c.  165)  is  sufficient  basis  for  classiBca- 
tion  of  offenders  with  respect  to  severity  of  punishment ;  Jones  v.  State, 
9  Okl.  Cr.  655,  48  L.  R.  A.  (N.  S.)  204,  133  Pac.  254,  upholding  statute 
providing  higher  punishment  for  second  violation  of  provisions  of  act 
relating  to  illegal  sale  of  liquor  (Laws  1911,  c.  170,  §  16). 

Enhancing  penalty  for  crimes  committed  by  habitual  criminals  or 
prior  offenders.    Note,  48  L.  E.  A.  (N.  S.)  205. 

224  IT.  S.  632-640,  56  L.  Ed.  924,  32  Sup.  Ot.  677,  GBOSS  LAKE  SHOOTINa 
ft  irsmNG  0LX7B  V.  LOXnSIANA. 

Impairment  of  obligation  of  contracts  clause  of  Federal  Constitution  is 
not  directed  against  all  impairments  of  contract  obligations,  but  only  to 
such  as  results  from  subsequent  exertion  of  legislative  power  of  State. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  344,  59  L.  Ed.  987,  35  Sup. 
Ct.  582,  holding  fact  that  decision  of  State  court  denying  motion  to  set 
aside  verdict  on  ground  that  accused's  failure  to  raise  objection  on 
motion  for  new  trial  was  waiver  of  it,  is  inconsistent  with  previous  prao- 
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tice,  is  not  ex  post  facto  law  in  contravention  of  Federal  Constitution, 
art.  I,  §  10. 

Impalxment  of  obligation  of  contract  clause  of  Federal  Constitution 
does  not  reach  mere  errors  committed  hy  State  court  when  passing  upon 
validity  or  effect  of  contract  under  laws  In  existence  when  contract  wss 
made,  and  such  errors,  though  they  may  impair  obligation  of  contract,  do 
not  give  rise  to  Federal  question. 

Approved  in  Seattle  etc.  Ry.  Co.  v.  Washington  231  U.  S.  570,  68 
L.  Ed.  874,  34  Sup.  Ct.  185,  dismissing  writ  of  error  to  review  State 
court's  construction  of  documents,  where  there  is  no  impairment  of 
rights  by  later  legislation ;  Abilene  Nat.  Bank  v.  Dolley,  228  U.  S.  5,  57 
L  Ed.  709,  33  Sup.  Ct.  409,  upholding  Bank  Depositors'  Guaranty  Act, 
as  applied  to  national  banks;  Ross  v.  State  of  Oregon,  227  U.  S.  162,  57 
Lb  Ed.  463,  33  Sup.  Ct.  220,  dismissing  writ  of  error  to  review  decision 
of  State  court  that  constitutional  amendment  requiring  prosecutions  for 
crime  to  be  by  indictment  was  prospective  and  did  not  affect  pending 
case  instituted  by  information  under  Depository  Act. 

DistiDgiiished  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  236  U.  S.  170, 
59  Ii.  Ed.  180,  35  Sup.  Ct.  62,  upholding  Federal  jurisdiction  to  deter- 
mine existence  Of  contract  and  whether  it  is  impaired  by  subsequent 
legislation  made  effective  by  State  court,  although  decision  of  State 
court  rested  upon  ground  that  contract  was  not  made  or  was  inoperative. 

Impairment  of  obligation  of  contract  by  judicial  decision.     Note, 
Ann.  Oas.  19150,  579. 

224  U.  S.  640-648,  56  L.  Ed.  928,  32  Sup.  Ct.  580,  GBITTS  Y.  FISHES. 

Lands  and  funds  of  Indian  tzlbe  belonged  to  tribe  as  community,  and 
not  to  members  individually  or  as  tenants  in  common,  prior  to  legislation 
by  Oongress:  right  of  each  individual  to  participate  in  enjoyment  of  such 
property  depended  upon  tribal  membership  and  when  that  was  terminated 
by  death  or  otherwise  right  was  at  an  end;  it  was  not  alienable  or  descend- 
able. 

Approved  in  La  Roque  v.  United  States,  239  U.  S.  66,  60  L.  Ed.  151, 
36  Sup.  Ct.  24,  holding  Nelson  Act  of  1889  for  allotment  to  Chippewas 
of  White  Earth  Reservation  contemplated  only  selections  on  part  of 
living  Indians  acting  for  themselves  or  designated  representatives,  and 
canceling  patent  to  land  selected  for  Indian  after  his  death;  United 
States  V.  Lane,  228  U.  S.  8,  57  L.  Ed.  710,  33  Sup.  Ct.  407,  denying  man- 
damus to  compel  Secretary  of  Interior  to  retract  decision  revoking  prior 
decision  approving  adjustment  between  contestants,  one  of  whom  is 
minor,  relating  to  claim  for  Cherokee  allotment. 

Members  of  Cherokee  tribe  were  wards  of  United  Statte  which  was 
folly  empowered  to  assume  control  orer  them  and  their  affairs,  to  deter- 
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mine  who  were  members,  to  allot  and  distribute  tribal  Innds  and  ftaids,  and 
to  terminate  tribal  government. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  48,  58  L.  Ed.  115, 
34  Sup.  Ct.  1,  .upholding  provision  of  New  Mexico  Enabling  Act  pro- 
hibiting introduction  of  liquor  into  Indian  country,  including  lands 
owned  in  fee  simple  by  Pueblo  Indians ;  Simpkins  v.  Wave,  45  Okl.  332, 
145  Pac.  356,  applying  rule  as  to  allotment  of  lands  of  Osage  Indians. 

Indivldaal  members  of  Cherokee  tribe  did  not  acquire  vested  rights 
under  act  of  1902  which  would  prevent  Congress  from  thereafter  making 
IRrovision  for  admitting  newly  bom  members  of  tribe  to  allotment  and 
distribution. 

Approved  in  Franklin  v.  Lynch,  233  U.  S.  271,  58  L.  Ed.  957,  34  Sup. 
Ct,  505,  holding  void  deed  of  white  member  of  Choctaw  Nation  convey- 
ing allotment  of  Indian  land  to  be  made  in  future;  MeKce  v.  Henry, 
201  Fed.  76,  119  C.  C.  A.  412,  holding  title  to  Indian  aUotment  did  not 
vest  in  severalty  until  allotment  was  made  after  act  of  1902,  and  con- 
veyance to  heirs  of  Creek  Indian  passes  title  under  Act  of  1902,  §  6, 
providing  for  desi^nt  and  distribution  according  to  Mansfield's  Digest 
of  Arkansas,  §§2522-2545,  to  allottee's  brother;  Arnold  v.  Lane,  41 
App.  D.  C.  75,  holding  liens  for  attorney's  services  incurred  in  matter 
of  claims  of  Mississippi  Choc  taws  to  citizenship  under  acts  of  1906 
and  1908  created  no  vested  rights  beyond  power  of  Congress  to  impair; 
Simpkins  v.  Wai*e,  45  Okl.  333,  145  Pac.  357,  holding  allotment  was  ac- 
quired by  and  vested  in  deceased  Osage  woman  by  virtue  of  act  of 
1906  and  during  coverture  and  husband  succeeds  to  one-third  of  estate; 
Lynch  v.  Franklin,  37  Okl.  64,  67,  130  Pac.  600,  holding  contract  of 
allottee  to  make  deed  to  allotment  void,  where  allottee  was  not  in  pos- 
session and  had  not  selected  allotment;  Bledsoe  v.  Wortman,  35  Okl. 
264,  267,  268,  129  Pac.  842,  844,  holding  void  conveyance  of  surplus 
allotment  by  adult  member  of  Cherokee  tribe  before  selection  of  allotment. 

Act  of  1902  providing  for  allotment  of  Indian  lands  to  members  of 
tribe  is  not  contract,  and  was  subject  to  change  by  act  of  1906  enacted 
before  allotments  were  made  and  while  tribal  relations  continued. 

Approved  in  Sizemore  v.  Brady,  235  U.  S.  450,  59  L.  Ed.  312,  35  Sup. 
Ct.  135,  upholding  supplemental  Creek  agreement  of  1902,  repealing 
provisions  of  original  Creek  agreement,  adopted  in  1901,  which  recog- 
nized Creek  tribal  laws  of  descent,  and  declaring  provisions  of  Mans- 
field's Digest,  e.  49,  control  descent  and  distribution  of  Creek  lands. 

224  XT.  8.  649-666,  56  L.  Ed.  934,  32  Sup.  Ot.  672,  LOUISVILLE  ▼.  CUH- 
BEBLAND  TEL.  ft  TEL.  CO. 

While  franchises  are  not  transferable  without  express  authority,  fran- 
chise granted  to  telephone  company  to  use  streets  is  property,  taxable, 
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alienable,  and  transferable,  and  nader  contract  daiue  of  Federal  Oonatitu- 
Uqh  could  not  be  abrogated  as  against  transferee  whose  rights  had  been 
recognized  by  the  mnnldpallty. 

Approved  in  New  York  Electric  Liaes  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  192,  Ann.  Gaa.  1915A,  906,  69  L.  Ed.  191,  35  Sup.  Ct.  72,  ordi- 
nance of  New  York  of  1906  forfeiting  for  nonnser  right  granted  in  1883 
to  lay  electrical  conductors  in  streets  is  not  void  as  impairment  of  con- 
tract; Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise  City,  230  U.  S.  91,  67 
L  Ed.  1406,  33  Sup.  Ct.  997,  holding  municipal  ordinance  imposing 
additional  obligations  on  corporation  holding  by  assignment  street  ease- 
ment granted  by  former  ordinance,  is  void  as  impairment  of  obligation 
of  contract ;  Owensbora  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  65,  75, 
67  I*.  Ed.  1398,  1397,  33  Sup.  Ct.  988,  holding  grant  by  ordinance  to 
corporation  and  to  its  assigns  of  right  to  use  streets  for  telephone  pur- 
poses without  specifying  limit  of  time  is  grant  of  property  right  for  life 
of  consolidated  company  which  is  two  hundred  years,  and  ordinance 
requiring  removal  of  poles  and  wires  or  payment  of  rental  is  void  as 
impairment  of  contract;  Grand  Trunk  Western  Ry.  Co.  v.  South  Bend, 
227  U.  S.  552,  44  L.  R.  A.  (N.  S.)  405,  57  L.  Ed.  639,  33  Sup.  Ct.  303, 
ordinance  of  1868  permitting  street  railway  to  lay  double  track  through 
specified  street  without  reserving  right  to  amend  or  repeal,  is  contract, 
and  repealing  ordinance  of'  1901  is  void  as  impairment  of  contract ; 
Iowa  Telephone  Co.  v.  Keokuk,  226  Fed.  90,  91,  holding  provision  of 
Iowa  Code  1897,  §§  775,  955,  must  be  so  construed  as  not  to  deprive 
telephone  company  of  its  right  to  use  streets  acquired  under  prior  stat- 
utes, and  as  not  authorizing  city  to  require  franchise  from  telephone 
company  as  condition  of  its  continued  use  of  streets;  Birmingham 
Waterworks  Co.  v.  Birmingham,  211  Fed.  514,  holdinp:  while  city  may 
not  withdraw  its  assent  to  use  streets  without  consent  of  company  to 
withdrawal,  city  and  water  company  may  make  agreement  modifying 
original  franchise,  and  legislative  requirement  of  referendum  on  modi- 
fied agreement  is  valid,  effect  of  rejection  of  agreement  being  merely  to 
leave  original  franchise  unimpaired;  Lansing  v.  Michigan  Power  Co., 
183  Mich.  417, 150  N.  W.  255,  holding  grant  by  Public  Acts  of  1905,  No. 
264,  to  corporations  producing  and  supplying  electricity,  of  right  to  use 
streets  for  transmission  and  distribution  of  it,  is  for  life  of  corporation 
at  least. 

Distinguished  in  Jefferson  County  v.  Louisville  etc.  R.  Co.,  155  Ky. 
812,  160  S.  W.  503,  holding  fiscal  court  had  power  to  revoke  consent 
given  to  interarban  electric  railway  to  lay  tracks  in  county  turnpike, 
where  company  had  exi>ended  no  money  exercising  privilege  conferred 
by  grant. 

Mnnicipality  permitting  transferee  of  franchise  to  expend  large  sums 
of  money  and  exacting  ttom  it  bond  to  comply  with  terms  of  franchise  is 
estopped  to  deny  that  franchise  waa  transferable. 
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Approved  in  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  321,  60  L.  Ed. 
306,  36  Sup.  Ct.  105,  city  permitting  telegraph  company  which  has  ac- 
cepted provisions  of  act  of  Congress  of  1866  to  occupy  streets  and 
acquiescing  in  maintenance  and  operation  of  lines  for  twenty  years,  is 
estopped  to  exclude  such  company  from  use  of  streets,  although  ante- 
cedent formal  permit  required  by  Mass.  Pub.  Stats.,  c.  109,  §  3,  was  not 
obtained;  Mayor  etc.  of  Hagerstown  v.  Hagerstown  Ry.  Co.,  123  Md. 
195,  Ann.  Gas.  IQIOBJ  1267,  91  Atl.  174,  holding  municipality  granting 
right  to  use  streets  for  electric  wires  is  estopped  to  deny  rights  of 
grantee's  assignee  who  has  expended  large  sums  of  money  in  reliance 
on  contract,  although  first  franchise  was  invalid,  and  neither  act  of  1898 
nor  of  1900  gives  city  exclusive  right  to  furnish  electricity  for  light  and 
power  to  private  consumers;  Putnam  County  v.  Smith  County,  129 
Tenn.  396,  164  S.  W.  1147,  county  acquiescing  for  twenty  years  in  de- 
tachment of  part  of  its  territory,  reducing  its  area  to  less  than  five  hun- 
dred square  miles,  contrary  to  Constitution  of  1870,  art.  X,  §  4,  is 
estopped  to  recover  detached  territory. 

Distinguished  in  State  v.  Light  etc.  Co.  of  St.  Louis,  246  Mo.  648,  649, 
152  S.  W.  74,  holding  grant  of  right  to  use  streets  for  electric  wires  by 
State  cannot  be  waived  by  acts  of  city  officers. 

LegiBlative  grant  made  prior  to  adoption  of  present  OonstLtutlon  of 
Kentucky  to  telephone  company  to  use  streets  of  Louisville  was  one  in 
perpetuity,  assignable,  and  not  revocable  by  subsequent  ordinance  of  city 
as  against  assignee  of  original  corporation. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  204,  Ann.  Oas.  19140, 
1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  holding  amendment  of  1911  to  sec- 
tion 1907,  article  XI,  of  California  Constitution,  and  Los  Angeles  ordi- 
nances of  1911  and  1912,  were  ineffectual  to  deprive  corporations,  having 
accepted  offer  in  section  19  before  amendment,  of  right  to  continue  to 
lay  gas-pipe^  in  street;  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230 
U.  S.  71,  57  L.  Ed.  1396,  33  Sup.  Ct.  988,  holding  ordinance  of  1909 
requiring  removal  of  telephone  poles  and  wires  from  streets  or  psyment 
of  rental  by  company  is  void  as  impairment  of  contract  of  franchise  of 
1889  granting  right  to  company  and  its  assigns  to  use  streets  without 
specifying  limit  of  time ;  Western  Union  Tel.  Co.  v.  Geoi^a  R.  &  Bank- 
ing Co.,  227  Fed.  281,  holding  telegraph  company  constructing  lines  and 
maintaining  them  for  forty  or  fifty  years  on  railroad  right  of  way 
under  parol  license  without  limit  of  time  acquires  perpetual  easement 
under  provisions  of  Georgia  Code  of  1910,  §  3645 ;  Ashland  Electric 
Power  etc.  Co.  v.  Ashland,  217  Fed.  160,  holding  grant  by  ordinance  to 
electric  company  of  right  to  occupy  city  streets  with  poles  and  wires, 
not  limited  in  time  by  grant  itself  or  by  general  law  of  State,  is  grant 
of  property  right  in  perpetuity. 
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Distinguished  in  State  ex  rel.  County  Atty.  v.  Des  Moines  City  Ry. 
Co.,  159  Iowa,  299,  140  N.  W.  453,  holding  grant  of  franchise  to  street 
railway  was  not  in  j)erp€tuity,  nor  fdr  life  of  original  grantee,  but  was 
for  thirty  years,  or  ambiguous  and  subject  to  explanation  by  parol; 
dissenting  opinion  in  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230 
U.  S.  77,  57  L.  Ed.  1398,  33  Sup.  Ct.  988,  majority  holding  ordinance  of 
1909  requiring  removal  of  telephone  poles  and  wires  from  street  or 
payment  of  rental  by  company  is  void  as  impairment  of  contract  of 
franchise  of  1889  granting  to  company  and  its  assigns  right  to  use 
streets  without  specifying  limit  of  time. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oas.  1915A,  899,  900,  901. 

Validity  of  statute  or  ordinance  regulating  rates  of  telephone  com- 
pany.   Note,  Ann.  Gas.  1912D,  311. 

Miscellaneous.  Cited  in  Louisville  v.  Cumberland  Tel.  ft  Tel.  Co., 
225  U.  S.  432,  56  L.  Ed.  1151,  32  Sup.  Ct.  741,  refusing  to  enjoin  ordi- 
nance of  1909  establishing  telephone  rates. 

224  U.  S.  666-679,  56  L.  Ed.  941,  82  Sup.  Ot.  566,  OHOATE  ▼.  TRAPP. 

Plenary  power  of  Oongress  over  Indian  tribes  and  tribal  property  can- 
not be  limited  by  treaties  so  as  to  prevent  repetil  or  amendment  by  later 
statute;  sach  treaties  are  not  contracts,  but  public  laws  repealable  at  will 
of  Congress. 

Approved  in  Sizemore  v.  Brady,  235  U.  S.  450,  69  L.  Ed.  312,  35 
Sup.  Ct.  135,  upholding  supplemental  Creek  agreement  of  1902,  repealing 
provisions  of  original  Creek  agreement,  adopted  in  1901,  which  recog- 
nized Creek  tribal  laws  of  descent,  and  declaring  provisions  of  Mans- 
field's Digest,  c.  49,  control  descent  and  distribution  of  Creek  lands. 

Distinguished  in  Williams  v.  Johnson,  239  U.  S.  420,  60  L.  Ed.  360, 
36  Sup.  Ct.  152,  upholding  provision  of  act  of  1904  removing  certain 
restrictions  imposed  by  act  of  1902  upon  aUenation  of  allotments  to 
Choctaw  Indians. 

Ihdivldnal  Ohoctaw  and  Chickasaw  Indian  had  no  title  or  enforceable 
rigbt  in  tribal  property,  but  has  equitable  interest  wbich  Congress  recog- 
nised, and  wtaicn  Cnrtis  Act  was  framed  witb  view  of  extinguishing,  and 
It  offered  patent  of  nontaxable  land  to  those  relinquldilng  dainia  to  common 
property  of  tribe. 

Approved  in  Franklin  v.  Lynch,  233  U.  S.  271,  68  L.  Ed.  967,  34  Sup. 
Ct.  505,  holding  void  deed  of  white  member  of  Choctaw  Nation  convey- 
ing allotment  of  Indian  land  to  be  made  in  future;  McKee  v.  Henry, 
201  Fed.  76,  119  C.  C.  A.  412,  holding  title  to  Creek  Indian  allotment 
did  not  vest  in  severalty  until  allotment  was  made  after  passage  of  act 
of  1902,  and  conveyance  to  heirs  passes  title,  under  Act  of  1902,  §  6, 
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providing  for  descent  and  distribution  according  to  Mansfield's  Digest 
of  Arkansas,  §§  2522-2545,  to  allottee's  brother. 

ProviBlon  for  nontazation  of  land  allotted  to  Ohoctaw  and  Chickaaaw 
Indiana  under  Cnrtis  Act,  gave  property  right  to  allottees  which  conld  not 
under  fifth  amendment,  be  abrogated  by  subseanent  act  of  1908  removing 
restrictions  on  alienation. 

Approved  in  English  v.  Richardson,  224  U.  S.  680,  681,  66  L.  Ed.  951, 
952,  32  Sup.  Ct.  571,  Gleason  v.  Wood,  224  U.  S.  680,  66  L.  Ed.  949,  32 
Sup.  Ct.  571,  and  Wood  v.  Gleason,  43  Okl.  13,  140  Pac.  419,  all  fol- 
lowing rule;  United  State's  v.  Bartlett,  235  U.  S.  80,  69  L.  Ed.  139,  35 
Sup:  Ct.  14,  holding  restrictiona  on  alienation,  terminated  by  lapse  of 
time  as  contemplated,  by  law  imposing  them,  were  removed  under  prior 
law  within  meaning  of  excepting  clause  of  act  of  1908,  extending  period 
of  restriction  upon  alienation  of  certain  Indian  allotments;  Marcy  v. 
Board  of  Commrs.,  45  Okl.  5,  144  Pac.  613,  holding  under  proviso  to 
section  9  of  Act  of  1908  requiring  approval  of  conveyances  of  full-blood 
Indians  by  court  inherited  lands  of  full-blood  Indians  are  not  taxable 
by  State ;  Lieber  v.  R<^rs,  37  Okl.  615,  133  Pac.  30,  holding  lands  of 
Creek  homestead  allottee  exempt  from  taxation  during  period  specified 
by  Allotment  Act,  notwithstanding  subsequent  removal  of  restrictions 
upon  alienation  by  act  of  Congress ;  Neilson  v.  Alberty,  36  Okl.  500,  129 
Pac.  851,  holding  issuance  of  certificate  of  competency  to  Osage  Indian 
did  not  remove  restrictions  upon  alienation  of  land  so  as  to  subject 
lands  to  judgment  lien ;  Weilep  v.  Audrain,  36  Okl.  290,  128  Pac.  255, 
holding  homestead  allotments  of  Cherokee  Indians  exempt  from  tax- 
ation in  hands  of  allottees  under  provisions  of  Cherokee  agreement  of 
1902;  Whitmire  v.  Trapp,  33  OkL  430,  126  Pac.  578,  holding  Cherokee 
allotments  nontaxable  under  provisions  of  Cherokee  agreement,  notwith- 
standing removal  of  restrictions  on  alienation  by  act  of  1908 ;  dissenting 
opinion  in  Allen  v.  Trimmer,  45  Okl.  110,  144  Pac.  804,  majority  hold- 
ing lands  allotted  to  Chickasaw  freedmen  under  supplemental  agree- 
jnent  of  1902  are  subject  to  taxation  by  State. 

Distinguished  in  Allen  v.  Trimmer,  45  Okl.  92,  93,  97,  99, 144  Pac.  798, 
799,  800,  holding  lauds  alloted  to  freedmen  of  Chickasaw  Nation  under 
supplemental  agreement,  act  of  Congress  of  1902,  are  subject  to  taxation 
by  State ;  Schock  v.  Sweet,  45  Okl.  57,  58,  61,  145  Pac.  390,  391,  holding 
town  lots  originally  part  of  homestead  allotment  of  Creek  Indian,  which 
allotment  was  nontaxable,  are  not  exempt  from  taxation;  Kidd  v.  Itob- 
erts,  43  Okl.  608,  143  Pac.  864,  holding  homestead  allotment  of  Cherokee 
Indian  nontaxable,  but  lands  other  than  homesteads  from  which  restric- 
tions have  been  removed  are  taxable. 

Exemption  from  taxation  of  Indian  allotment  made  In  consideration  of 
Indian's  reUnqnlahment  of  claim  to  tribal  property  li  to  be  liberally  con- 
atmed. 
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Approved  in  Woodward  v.  De  Graffenried,  238  U.  S.  315,  69  L.  Ed. 
1327»  35  Sup.  Ct.  764y  holding  equitable  title  to  allotment  made  under 
Curtia  Aet  of  1898  to  Creek  female  citizen  who  died  before  ratification 
in  1901  of  ojiginal  Creek  agreement  of  1897,  vested  in  her  heirs  under 
section  28  of  Agreement,  and  Creek  law  of  descent  not  that  of  Arkansas 
applying,  husband,  though  noncitizen,  takes  half  interest;  Chase  v.  United 
States,  222  Fed.  597,  138  C.  C.  A.  117,  applying  rule  in  suit  to  deter- 
mine title  to  Indian  land. 

Indian  is  not  excepted  from  protection  guaranteed  by  Constitution,  but 
his  private  rights  are  secured  and  enforced  to  same  extent  and  in  same 
way  as  otber  residents  or  citizens  of  United  States. 

Approved  in  Chase  v.  United  States,  222  Fed.  596,  138  C.  C.  A.  117, 
holding  under  treaty  of  1865  with  Omaha  Indians,  Indian  has  inheritable 
fee  simple  in  allotted  land,  subject  to  restrictions  on  alimiation,  and  sub- 
sequent act  of  1882  was  ineffective  to  impair  such  title* 

224  IT.  S.  679-680,  66  L.  Ed.  947,  82  Sup.  Ot.  571,  aLBASOK  ▼.  WOOD. 

Provliions  for  nontaxatlon  of  land  allotted  to  Choctaw  Indians  under 
terms  of  Atoka  Agreement  coiiferred  property  right,  which,  under  fifth 
amendment  could  not  be  abrogated  by  statute. 

Approved  in  Wood  v.  Gleason,  43  Okl.  13,  140  Pac.  419,  following 
rule;  Marcy  v.  Board  of  Commrs.,  45  Okl.  5,  144  Pac.  613,  holding:  land 
inherited  by  full-blood  Indian  is  not  subject  to  State  taxation  prior  to 
approval  of  conveyances  by  court,  as  required  by  proviso  of  section  9 
of  Act  of  1908;  Lieber  v.  Rogers,  37  Okl.  615, 133  Pac.  30,  holding  lands 
of  Creek  homestead  allottee  exempt  from  taxation  during  period  specified 
by  Allotment  Act,  notwithstanding  subsequent  act  of  Congress  removing 
restrictions  upon  alienation;  Whitmire  v.  Trapp,  33  Okl.  430,  126  Pac. 
578,  holding  Cherokee  allotments  nontaxable  under  Cherokee  agreement, 
notwithstanding  removal  of  restrictions  on  alienation  by  act  of  1908. 

Miscellaneous.  Cited  in  Wood  v.  Gleason,  43  Okl.  10,  140  Pac.  418, 
another  phase  of  same  litigation. 

224  IT.  8.  680-681,  66  L.  Ed.  049,  32  Snp.  Ot.  671,  EKaUSH  ▼.  BICHABI>- 
flON. 

Provisions  for  tax  exemption  in  patent  to  homestead  lands  allotted  to 
Creek  Indians  conferred  property  right,  protected  by  Federal  Constitution 
from  abrogation  by  subsequent  statute. 

Approved  in  Marcy  v.  Board  of  Commrs.,  45  Okl.  6,  144  Pac.  613, 
holding  land  inherited  by  full-blood  Indian  is  not  taxable  by  State  prior 
to  approval  of  conveyances  by  court  as  required  by  Act  of  1908,  §  9 ; 
Lieber  v.  Rogers,  37  Okl.  615,  133  Pac.  30,  holding  lauds  of  Creek  home- 
stead allottee  exempt  from  taxation  for  period  specified  by  allotment 
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act,  notwithstanding  removal  of  restrictions  on  alienation  by  subsequent 
act  of  Congress ;  Weilep  v.  Audrain,  36  Okl.  290,  128  Pac.  255,  holding 
homestead  allotments  of  Cherokee  Indians  exempt  from  taxation  in  hands 
of  allottees  under  provisions  of  Cherokee  Agreement  of  1902,  §  13 ;  Whit- 
mire  V.  Trapp,  33  Okl.  430,  126  Pac.  578,  holding  Cherokee  allotments 
nontaxable  under  provisions  of  Cherokee  agreemcnti  notwithstanding 
removal  of  restrictions  on  alienation  by  act  of  1908. 

Distinguished  in  Schock  v.  Sweet,  45  Ok.  57,  58, 145  Pac.  390,  holding 
town  lots  originally  part  of  homestead  allotment  of  Creek  Indian,  which 
allotment  was  nontaxable,  are  subject  to  taxation  by  State;  Kidd  v. 
Roberts,  43  Okl.  608,  143  Pac.  864,  holding  homestead  allotments  of 
Cherokee  Indian  are  nontaxable,  but  other  lands  from  which  restrictions 
have  been  removed  are  taxable. 
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226  IT.  a  1-Sl,  66  !•.  Ed.  966,  92  Sap.  01.  672,  MABYI«AN1>  ▼.  WEST  VZB- 
OINIA. 

Jurisdiction  over  boundary  river.    Note,  41  L«  R.  A.  (N.  8.)  867. 

226  U.  &  32-67,  66  L.  Ed.  969,  32  Sap.  Ot.  660,  THE  JASON. 

Oaneral  aTer«g«  «greeni«nt  in  bill  of  lading  providing  that  if  owner 
of  ship  sliall  have  exercised  due  diligence  to  make  ihip  seaworthy  and 
pfoperly  manned  and  equipped,  owners  of  cargo  shall  contribute  in  general 
average  with  ship  owner,  even  if  loss  resulted  ftom  negligence  in  naviga- 
tion is  valid  under  Barter  Act  of  1893. 

Approved  in  Ralli  v.  Societa  Anonima  Di  Navigazione,  222  Fed.  998, 
holding  general  average  is  payable  by  cargo,  notwithstanding  negligence 
of  ship  where  charter-party  and  bills  of  lading  contain  clause  exempting 
from  such  negligence. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  236  U.  8.  67,  69 
L.  Ed.  136,  36  Sup.  Ct,  16,  while  Supreme  Couxt  cannot  be  required 
by  certificate  under  Judicial  Code,  §  239,  to  pass  upon  questions  of  fact, 
or  mixed  questions  of  law  and  fact,  or  to  accept  transfer  of  whole  case, 
certificate  submitting  clean-cut  questions  of  law  is  not  objectionablei 
although  answers  may  be  decisive  of  controversy.     « 

226  XT.  8.  66-79,  66  L.  Ed.  980,  32  Bup.  Ot.  664,  VAIJ>ES  V.  OENTEAL 
ALTAOEAOIA. 

Parol  evidence  to  vary  written  contract  in  favor  of  or  against 
stranger.    Note,  L.  R.  A.  1916A,  699. 

226  U.  S.  79-89,  66  L.  Ed.  990,  82  Sup.  Ot.  669,  OHASB  ▼.  WETZLAB. 

Jurisdiction  of  Olrenlt  Oourt  under  Act  of  1876,  section  8,  in  suit 
against  absent  executor  in  State  where  will  was  probated  depends  upon 

(643) 
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odstonce  of  property  within  diitiict;  and  fact  tbat  State  court*  becanae  of 
aome  pending  proceeding,  may  treat  person  and  property  as  constmctlTely 
preaent,  and  anbject  to  its  Jnrladiction,  doea  not  give  Federal  conrt  Jnrla- 
dictlon. 

Approved  in  Louisyille  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  372,  374,  68  L.  Ed.  1S68,  1369,  34  Sup.  Ct.  810,  holding  suit  to 
annul  judgments  of  speeial  courts  of  eminent  domain  is  suit  to  remove 
cloud  from  title  based  upon  remedial  statute  within  Judicial  Code,  §  57, 
and  is  cognizable  in  District  Co'urt  where  property  is  situated,  although 
neither  of  parties  reside  in  district;  Hudson  Nav.  Co.  v.  Murray,  233 
Fed.  469,  fact  that  illegal  stock  casts  cloud  upon  interest  of  stockhold- 
ers, by  virtue  of  shares  of  stock,  upon  property  of  corporation  does  not 
give  Federal  court  jurisdiction  under  Judicial  Code,  §  57,  of  suit  to 
remove  cloud  upon  title  because  situs  of  valid  shares  of  stock  is  within 
district;  Standard  Gas  Power  Co.  v.  Standard  Gas  Power  Co.,  224  Fed. 
992,  patent  right  is  not  such  property  as  may  have  situs  within  district 
of  owner's  residence  within  meaning  of  Act  of  1876,  §  8  (Judicial  Code, 
§  57),  giving  Federal  court  jurisdiction  of  suit  to  cancel  license  agree- 
ments as  cloud  on  title  of  owner  of  patent;  Blake  v.  Foreman  Bros. 
Banking  Co.,  218  Fed.  266,  holding  certificates  of  stock  indorsed  and 
delivered  to  trustee  with  power  of  sale  on  default  of  trust  agreement 
are  property  having  situs  at  place  of  business  of  trustee  within  Judicial 
Code,  §  67,  and  Federal  court  of  that  district,  has  jurisdiction  to  enforce 
lien  and  bring  in  nonresident  defendants;  Western  Union  Tel.  Co.  v. 
Louisville  etc.  R.  Co.,  201  Fed.  943,  120  C.  C.  A.  257,  holding  proceeding 
to  condemn  right  of  way  for  telegraph  line  is  not  suit  to  enforce  legal 
or  equitable  claim  to  property  within  Judicial  Code,  §  57,  and  is  not 
removable  where  none  of  defendants  are  residents  of  district  of  suit. 

226  U.  &  90-99,  56  L.  Ed.  996,  82  Sap.  Ot  667,  SEXTON  v.  TrRBST.EB  * 
00. 

Conduct  of  businesB,  even  acting  without  lawyers  and  In  good  faith 
attempting  to  create  present  secnzity  ont  of  specified  bonds  and  sto^s, 
slLonld  be  construed  lui  adopting  metbod  fitted  to  accompUdi  resolt. 

Approved  in  Barnes  v.  Alexander,  232  U.  S.  121,  68  L.  Ed.  633,  34 
Bup.  Ct.  276,  person  promised  one-third  of  contingent  fee  for  his  ser- 
vices has  lien  thereon  when  paid  to  promisor;  National  City  Bank  v. 
Hotchkiss,  231  U.  S.  56,  68  L.  Ed.  119,  34  Sup.  Ct.  20,  holding  under- 
standing that  loan  by  bank  to  customer  placed  to  his  general  account 
is  to  take  up  certain  securities,  in  absence  of  special  agreement  to  that 
effect,  does  not  create  lien  upon  such  securities,  and  delivery  of  se- 
curities to  bank  with  notice  of  customer's  impending  insolvency  is  il- 
legal preference  under  Bankruptcy  Act;  Westall  v.  Wood,  212  Mass. 
545,  99  N.  E.  326,  mortgagee  of  land  binding  himself  to  pay  for  materials 
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famished  for  building  to  be  erected  upon  land  is  entitled  to  equitable 
lien  on  material  diverted  from  agreed  use. 

Customer  has  snch  Interest  in  stocks  of  broker  carried  for  kim  that 
delivery  to  him  after  Insolvency  is  not  preference  under  Bankruptcy  Act. 

Approved  in  Duel  v.  Hollins,  241  U.  S.  527,  60  L.  Ed.  1146,  36  Sup. 
Ct.  615  (aflarming  In  re  H.  B.  Hollins  &  Co.,  212  Fed.  319),  holding 
customers  of  bankrupt  broker  not  having  on  hand  sufficient  number  of 
shares  of  particular  stock  to  satisfy  all  demauds,  are  entitled  to  par- 
ticipate pro  rata  in  division  of  shares;  Mechanics'  etc.  Nat.  Bank  v. 
Ernst,  231  U.  S.  67,  58  L.  Ed.  127,  34  Sup.  Ct.  22  (affirming  201 
Fed.  669,  120  C.  C.  A.  92),  holding  delivery  of  securities  after 
knowledge  of  impending  insolvency  under  prior  agreement  to  deliver 
securities  upon  demand  is  illegal  preference  under  section  60b;  Gorman 
V.  Littlefield,  229  U.  S.  24,  57  L.  Ed.  1050,  33  Sup.  Ct.  690 ,  holding  un- 
claimed certificates  of  shares  of  copper  stock  in  hands  of  bankrupt 
broker  were  sufficiently  identiRcd  as  property  of  customer,  as  against 
trustee  in  bankruptcy;  In  re  Stringer,  230  Fed.  181,  where  stock  brokers 
pledge  securities  of  customers  and  pledgee  sells  them  paying  surplus 
to  trustee  in  bankruptcy,  customers  may  obtain  identified  proceeds,  but 
have  only  general  claim  for  amounts  not  represented  by  identified  pro- 
ceeds of  securities  owned  by  them;  National  Bank  of  Ooldsboro  v.  Hill, 
226  Fed.  117,  where  bank  holding  notes  of  corporation  secured  by  ac- 
counts made  new  loan  secured  by  deed  of  trust  and  bonds  from  which 
amount  old  loan  was  paid,  and  all  parties  thought  deed  of  trust  had 
been  probated  and  registered  according  to -law,  though  it  was  not  in 
fact  registered  until  within  four  months  of  bankruptcy,  transaction  does 
not  create  preference  within  section  67d  of  Bankruptcy  Act;  Sieg  v. 
Greene,  225  Fed.  960,  141  C.  C.  A.  79,  holding  agreement  under  which 
former  partner  makes  advancements  to  brick  manufacturing  partner- 
ship in  consideration  of  manufacture  of  brick  for  him  creates  equitable 
lien,  and  delivery  of  brick  within  four  months  of  bankruptcy  under 
such  agreement  is  not  voidable  preference  under  sections  60a  and  60b 
of  Bankruptcy  Act;  In  re  Floyd-Scott  Co.,  224  Fed.  989,  holding  under 
Bankruptcy  Act,  §  47a  (2),  as  amended  in  1910,  giving  trustee  rights 
of  Hen  creditor  to  property  in  custody  of  bankruptcy  court,  trustee  in 
bankruptcy,  under  law  of  Rhode  Island,  takes  personal  ^property  sub- 
ject to  lien  for  rent  created  by  lease,  although  lease  was  unrecorded 
until  six  days  before  bankruptcy;  Root  Mfg.  Co.  v.  Johnson,  219  Fed. 
406,  407,  135  C.  C.  A.  139,  agreement  made  between  railroad,  contractor 
constructing  buildings  and  surety  for  contractor,  to  deposit  fund  to 
pay  lienable  claims,  where  agreement  and  deposit  were  made  more  than 
four  months  before  bankruptcy  creates  equitable  lien  on  fund  for  pay- 
ment of  material  furnished,  and  payment  of  lien  is  valid  against  trustee 
in  bankruptcy;  Southern  Cotton  Oil  Co.  v.  EUiottc,  218  Fed.  572,  134 
XX— 35 
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C.  C.  A.  295,  where  claimant  makes  advances  to  bankrupt  under  specific 
agreement  that  money  is  to  be  used  to  purchase  cotton  seed  for  claim- 
ant, seed  so  purchased  and  in  storage  althout^h  mixed  with  other  seed 
was  claimant's  and  delivery  of  seed  was  not  voidable  preference;  In  re 
Hollins,  215  Fed.  44,  L.  R.  A.  1915B.  438,  131  C.  C.  A.  349,  purchaser  of 
draft  drawn  by  domestic  upon  foreign  banker  with  knowledge  of  cus- 
tom that  such  drafts  are  against  deposits  and  securities  and  of  agree- 
ment that  collateral  should  be  deposited  for  their  payment,  has  lien 
upon  collateral  as  against  drawer's  trustee  in  bankruptcy  upon  refusal 
of  drawee  to  pay  draft;  In  re  Alabama  Coal  etc.  Co.,  210  Fed.  945, 
where  bankrupt  coal  company  within  four  months'  period  borrows 
money  from  bank  to  meet  its  pay-roll  and  pledges  accounts  receivable 
as  security,  bank  taking  without  notice  or  reasonable  cause  for  in- 
quiry is  bona  fide  purchaser  under  section  67f  of  Bankruptcy  Act  of 
1898,  and  is  entitled  to  security  of  its  lien  as  against  lien  of  attachment 
made  after  assignment  and  sought  to  be  preserved  for  benefit  of  estate; 
Gage  Lumber  Co.  v.  McEldowney,  207  Fed.  258,  262,  124  C.  C.  A.  641, 
company  purchasing  lumber  to  be  manufactured  and  shipped  to  it  by 
bankrupt,  and  advancing  large  sums  before  lumber  is  sawed;  acquires 
equitable  lien  on  lumber  manufactured  for  company  and  piled  in  yards 
of  bankrupt,  which  lien  was  enforceable  against  trustee  in  bankruptcy; 
Ward  V.  First  Nat.  Bank  of  Ironton,  202  Fed.  613,  614,  120  C.  C  A. 
655,  holding  pledge,  as  security  for  loan  of  lumber  in  yard  tagged  with 
bank's  initials,  over  which  lumber  bank  exercised  control,  was  valid 
pledge,  and  bank  has  equitable  lien  on  insurance  x>olicies  under  agree- 
ment f 6r  loan  with  condition  that  lumber  should  be  insured  for  its 
benefit,  although  clause  was  omitted  from  some  policies;  In  re  Snelling, 
202  Fed.  262,  holding  under  amendment  of  1910  to  Bankruptcy  Act  of 
1898,  §  47a  (2),  and  Rev.  Laws  of  Massachusetts,  c.  178,  §  1,  trustee 
in  bjgikruptcy  of  vendor  of  real  estate  is  not  entitled  to  rights  of 
"creditor  who  has  levied  without  notice"  against  purchaser  in  possession 
ten  years  before  bankruptcy;  In  re  McConnell,  197  Fed.  441,  where  two 
persons  take  deed  of  real  estate  to  themselves  and  one  pays  price  under 
agreement  to  be  repaid  with  interest  on  resale,  and  balance  to  be  equally 
divided,  general  creditors  of  bankrupt  debtor  have  no  lien  superior  to 
that  of  person  paying  for  land  from  fact  that  deed  does  not  disclose 
actual  interest  of  parties,  and  trustee  is  only  entitled  to  half  of  sur- 
plus after  reimbursing  such  person  for  amount  paid  for  land;  I41  re 
Interstate  Paving  Co.,  197  Fed.  378,  holding  failure  to  file  assignment 
of  municipal  improvement  contract,  as  required  by  New  Yofk  Lien  Law, 
§  15a,  does  not  defeat  assignee's  rights  to  proceeds  of  warrants  issued 
under  contract  as  against  contractor's  general  creditors  or  trustee  in 
bankruptcy;  Coggan  v.  Ward,  215  Mass.  16,  102  N.  E.  338,  bill  of  sale 
absolute  on  its  face  executed  to  secure  debt,  four  months  before  filing 
of  petition  in  bankruptcyi  is  hot  mortgage  within  Rev.  Laws^  c.  198|  §1^ 
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requiring  chattel  mortgages  to  be  recorded,  and  is  valid  though  un- 
recorded as  against  trustee,  where  gi-antee  takes  possession  within  four 
months'  period;  dissenting  opinion  in  Bunday  v.  Huntington,  224  Fed. 
855,  140  C.  C.  A.  415,  majority  holding  chattel  mortgage  superseded 
executory  contract  of  sale  requiring  buyers  to  insure  property  for  bene- 
^t  of  seUers,  and  payment  by  buyers  to  sellers  of  insurance  money  re- 
ceived for  loss  by  fire  was  illegal  preference. 

Voidability  of  transfer  within,  pursuant  to  executory  agi'eenient' 
antedating  four  months'  period.    Note,  40  L.  R.  A.  (N.  S.)  639^ 

^^  V.  8.  9&-100,  66  L.  Ed.  1001,  32  Sap.  Ot.  657,  SOUTHERN  RAILWAY 
CO.  Y.  BURUKaTON  LUMBER  CO. 

Statute  of  ^orth  Carolina,  as  applied  to  interstate  shipment,  Imposing 
Penalty  upon  carrier  for  refusal  to  receive  freiglit  wlienever  tendered  at 
'^B^ar  station,  and  to  forward  it  over  route  selected  by  shipper,  is  void  as 
conflicting  with  Hephum  Act  of  1906,  section  2,  prohibiting  interstate 
^^^i^ers  ftom  transporting  passengers  or  property  before  establishment  of 
schedules. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  96,  102  N.  E. 

^f  upholding  section  6  of  Interstate  Commerce  Act  requiring  interstate 

earner  to  file  schedules,  section  15,  allowing  shipper  to  determine  route 

"where  part  of  through  route  is  over  competing  line,  and  section  20  re-' 

qninn^  initial  carrier  to  issue  bill  of  lading  and  making  it  liable  for 

OSS    Or    damage  on  its  line  or  lines  of  connecting  carriers;  dissenting 

pinion   in  Jeans  v.  Seaboard  Air  Line  R.  Co.,  164  N.  C.  238,  80  f5.  £. 

>  ^a-jority  allowing  recovery  for  loss  of  interstate  shipment  and  pen- 

y  imposed  by  Revisal  1905,  §  2633,  for  failure  to  deliver  goods  jipon' 

**^an<i  after  arrival  at  station  in  State. 

^^  ^-   S.  101-111,  56  L.  Ed.  1004,  32  Sup.  Ot.  653,  RAILROAD  COBlMId- 
SlON  OP  OHIO  V.  WORTHINGTON. 

^act  that  ease  appealable  to  Olrcuit  Oonrt  of  Appeals  also  involves 
^^Uads  warranting  direct  appeal  to  Supreme  Court  does  not  deprive  Oir-' 
^^t  Court  of  Appeals  of  Jurisdiction. 

A-pproved  in  Billings  v.  United  States,  232  U.  S.  276,  58  L.  Ed.  603,' 

^  Sup.  Ct.  421,  holding  on  direct  writ  of  error  by  defendant  from' 

judgment  awarding  amount  of  tax,  but  denying  interest,  and  certificate* 

from  Circuit  Court  of  Appeals,  court  will  treat  certificate  as  cross- writ 

by  United  States  and  decide  whole  case. 

While  reshipment  within  State  upon  new  and  independent  contract 
after  interstate  shipment  is  performed  is  intrastate  shipment,  where  rattf 
18  fixed  for  shipment  of  commodity  to  lake  port  including  placing  of  it  on 
vessel  for  interstate  transportation,  shipment  is  interstate. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Mitchell  Coal  etc.  Co.,  238 
0.  S.  253,  59  L.  Ed.  1294,  35  Sup.  Ct.  787,  affirming  judgment  of  State 
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court  against  carrier  for  damages  for  diacrimination  in  secret  allowance 
of  rebates  to  other  shippers  for  like  service,  where  record  fails  to  show 
that  some  of  shipments  were  interstate;  Chicago  etc.  Ry.  Co.  v.  Iowa, 
233  U.  S.  343,  58  L.  Ed.  993,  34  Sup.  Ct.  592,  upholding  order  of  Iowa 
railroad  commission  requiring  carrier  to  forward  interstate  shipments 
after  receipt  at  intrastate  point  in  same  cars;  Texas  etc.  R.  R.  Co.  v. 
Sabine  Tram  Co.,  227  U.  S.  129,  57  L.  Ed.  450.  33  Sup.  Ct.  229,  ship- 
ments, on  local  bills  of  lading  between  intrastate  points,  of  lumber  in- 
tended for  export,  are  foreign  commerce ;  Oneida  Farmers'  Shipping 
Assn.  V.  Joseph  etc.  Ry.  Co.,  90  Kan.  274,  133  Pac.  887,  888,  allowing 
recovery  by  shipper  of  penalty  for  delay  in  shipment  of  grain  between 
intrastate  points  under  State  statute,  though  by  agreement  between 
carrier  and  purchaser  grain  was  intended  for  interstate  shipment. 

Test  of  throagh  billing  Is  not  necessarily  determlnativB  of  qnestlon 
whether  shipment  is  interstate,  and  goods  are  in  interstate,  and  necessarily 
as  well  in  foreign,  commerce  when  they  have  actually  started  in  the  course 
of  transportation  to  another  State. 

Approved  in  New  York  Cent.  etc.  Ry.  Co.  v.  Gray,  239  U.  S.  586,  60 
L.  Ed.  453,  36  Sup.  Ct.  177,  holding  anti-pass  provision  of  Hepburn  Act 
of  1906,  applies  to  transportation  within  State  as  part  of  interstate 
journey;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238  U.  S. 
466,  59  L.  Ed.  1411,  35  Sup.  Ct.  896,  holding  delivery  of  coal  f .  o.  b.  at 
mine  for  purpose  of  filling  contracts  of  purchasers  in  other  States  is 
interstate  commerce,  and  action  for  damages  for  discrimination  in  dis- 
tribution of  cars  cannot  be  maintained  prior  to  action  by  Interstate 
Commerce  Commission ;  Illinois  Central  R.  R.  Co.  v.  De  Fuentes,  236  U.  S. 
163,  59  L.  Ed.  520,  35  Sup.  Ct.  275,  holding  order  of  Louisiana  railroad 
commission  No.  295,  relating  to  use  of  terminals  and  switching  of  cars 
from  connection  with  competing  interstate  railroad  is  void  as  burden, 
on  interstate  commerce ;  South  Covington  etc.  Street  Ry.  Co.  v.  Covington, 
235  U.  S.  545,  L.  R.  A.  1915F,  792,  59  L.  Ed.  853,  35  Sup.  Ct.  158,  hold- 
ing uninterrupted  transportation  of  passengers  between  States,  on  same 
cars,  under  same  management,  and  for  single  fare  is  interstate  com- 
merce, and  provisions  in  ordinance  as  to  number  of  cars,  and  number  of 
passengers  in  each  car  between  interstate  points  are  void ;  Railroad  Com- 
mission V.  Texas  etc.  Ry.  Co.,  229  U.  S.  341,  57  L.  Ed.  1219,  33  Sup.  Ct. 
837,  holding  shipments  of  staves  and  logs  intended  for  export  on  local 
bills  of  lading  to  seaport  are  foreign  commerce  subject  to  interstate 
and  not  intrastate  rates ;  Texas  etc.  R.  R.  Co.  v.  Sabine  Tram  Co.,  227 
U.  S.  124,  126,  67  L.  Ed.  448,  33  Sup.  Ct.  229,  shipments  of  lumber  in- 
tended for  export,  on  local  bills  of  lading  between  intrastate  points  are 
foreign  commerce;  United  States  v.  Union  Stock  Yard  etc.  Co.,  226 
U.  S.  304,  57  L.  Ed.  233,  33  Sup.  Ct.  83,  holding  stockyard  company  and 
junction  railroad  company  performing  services  in  relation  to  movement 
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Of  . 
J I    '^terstate  freigbt,  are  engaged  in  interstate  commerce,  although  no 

//  ^^h  bill  of  lading  is  issned ;  Alahama  Great  Southern  R.  Co.  v.  George 

•  ^ffl^adden  &  Bros.,  232  Fed.  1003,  holding  shipments  of  cotton  to  point 

g    *mn  State  to  be  compressed  and  thence  shipped  to  points  ontside  of 

/«io   are  interstate  shipments,  although  not  billed  to  ultimate  destina- 

J^oj,;    Kirby  V.  Union  Pac.  R.  Co.,  94  Kan.  491,  146  Pac.  1185,  holding 

«ipinent    of  goods  from  point  outside  of  State  to  point  within  State, 

^s   not    become  intrastate  shipment  by  change  of  destination  after  its 

^v^l   -v^rithin  State ;  Oneida  Farmers'  Shipping  Asen.  v.  St.  Joseph  etc. 

alt  ^^'*   ^^  ^*°-  ^^^  ^^^  ^^^'  ®^^'  allowing  recovery  by  shipper  of  pen- 

o.  ^    ^ox"     delay  in  shipment  of  grain  between  intrastate  points  under 

^te   ststtute,  though  by  agreement  between  carrier  and  purchaser,  grain 

,«?    ^**t elided  for  interstate  shipment;  American  Express  Co.  v.  Miller, 

t^  ^*^»s.  250,  45  L.  R.  A.  (N.  S.)  120,  61  South.  308,  holding  transporta- 

^"^  liquor  sold  in  Louisiana  to  customers  in  Mississippi  is  interstate 

«arnei7ioe  and  express  company  could  not  refuse  under  State  law  to 

^^^'«    sliipment;  Deardorff  v.  Chicago  etc.  Ry.  Co.,  263  Mo.  76,  172 

^•^-    336,  holding  shipment  of  stock  from  Missouri  point  to  Kansas 

•     ^^"tockyards  located  in  Missouri  and  Kansas,  and  unloaded  at  chutes 

fe^j^^^saa,  is  interstate;  Conley  v.  Chicago  etc.  R.  R.  Co.,  192  Mo.  App. 

>  183    S.  W.  1112,  holding  shipment  of  horses  to  point  in  another 

^*e  Subject  to  stop-over  privilege  to  load  other  horses,  is  interstate 

-ttie-r^e^  regardless  of  whether  through  bill  of  lading  was  issued; 

-^^^'^^^idge  V.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App.  58,  179  S.  W. 

p^^ .  •'^^-ilroad  accepting  car  billed  from  point  outside  State  and  trans- 

l^^^       ^^S^  it  to  point  within  State  is  engaged  in  interstate  commerce,  al- 

pl^^^**^    oar  was  billed  only  to  connecting  point  with  its  line,  and  em- 

int;^       ^     injured  while  coupling  empty  car  on  its  return  is  engaged  in 

Po^.^T^'^^ite  commerce  within  Federal  Employers'  Liability  Act  of  1908; 

11^^^^    V.  Kansas  City  Southern  Ry.  Co.,  187  Mo.  App.  60,  172  S.  W. 

]£|^^    '     Violding  shipment  of  stock  from  Missouri  into  Kansas,  back  into 

y.    1l«-^^^"»  ^^^^  ^^^^  Kansas  where  stock  is  unloaded  is  interstate;  Bailey 

^^^^^^souri  Pac.  Ry.  Co.,  184  Mo.  App.  463,  171  S.  W.  46,  holding  ship- 

^  _^^^f  commodity  delivered  to  carrier  for  continuous  transportation 

V^  f  y^^^^t  outside  State  is  interstate,  regardless  of  whether  bill  of  lading 

*j»       "^'"''^ugh  or  local;  Service  &  Wright  Lumber  Co.  v.  Sumpter  Valley 


•        ^^^.,  67  Or.  85,  135  Pac.  546,  holding  bill  of  lading  is  not  conclu- 

•x^^  ^^nd  question  whether  deliver^'  to  initial  carrier  whose  line  is  wholly 

*,.%^^^*>.    State,  is  interstate  or  intrastate  is  for  jury;  Duluth-Superior 

f^^^^*>^  Co.  V.  Northern  Pac.  Ry.  Co.,  152  Wis.  541,  542,  140  N.  W.  1110, 

,    .  ^^^g  switching  service  at  initial  carrier's  terminal  yard  was  part  of 

^^      ^^tate  transportation,  and  denying  recovery  of  charges  alleged  ex- 

cc^Hive;  dissenting  opinion  in  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218 

T^^'    744,  134  C*  C.  A.  415,  majority  holding  logs  transported  by  mill 

^otnpany  over  its  own  road  from  forest  in  Washington  to  Puget  Sound 
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*  had  not  started  on  ultimate  journey,  and  railroad  was  no-t  engaged  in 
.interstate  commerce  within  Federal  Employers'  Liability  Act  of  1908. 
'  Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commisson,  236 
U.  S.  156,  59  L.  Ed.  517,  35  Sup.  Ct.  276,  State  may  prevent  unreason- 
able charges  for  ferriage  over  high  seas  where  point  of  departure  and 
termination  are  within  State;  Chicago  etc.  Ry.  Co.  v.  Iowa,  233  U.  S. 
343,  58  L.  Ed.  992,  34  Sup.  Ct.  592,  upholding  order  of  Iowa  railroad 
commission  requiring  carrier  to  forward  interstate  shipment  after  re- 
ceipt at  intrastate  points  in  same  equipment;  Nordgard  v.  Marysville 
etc.  Ry.  Co.,  218  Fed.  740,  134  C.  C.  A.  415,  logs  transported  by  mill 
oompany  over  its  own  road  from  forest  in  Washington  to  Puget  Sound 
had  not  started  on  ultimate  journey,  and  railroad  is  not  engaged  in  inter- 
state commej'ce  within  Federal  Employers'  Liability  Act  of  1908;  Kolk- 
meyer  v.  Chicago  etc.  R.  R.  Co.,  192  Mo.  App.  190,  182  S.  W.  795,  hold- 
ing shipment  by  carrier  between  points  in  State  and  by  another  carrier 
to  i)oint  in  another  State  is  intrastate  shipment  as  to  first  carrier,  where 
shipment  is  under  local  bill  of  lading  and  second  carrier  transports  ship- 
ment  free  of  charge  under  contract  between  it  and  shipper. 

Bate  established  by  Ohio  lailroad  commission  from  State  points  to  lake 
ports  Including  placing  of  commodity  on  board  vessel  for  shipment  to  im- 
determined  points  beyond  State  is  void  as  attempt  to  regulate  interstate 
commerce. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gas.  1916A,  18, 
48  L.  R.  A.  (N.  S.)  1151.  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  regulate  intrastate  rates  of  in- 
terstate carrier,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed. 

Miscellaneous.  Cited  in  Glass  v.  Woodman,  241  U.  S.  646,  60  L.  Ed. 
1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction. 

225  U.  S.  111-142,  66  I..  Ed.   1009,  32  Sup.   Ot.   641,  BiaELOW  v.   OIJ> 
DOBninON  COPPER  MIN.  &  S.  CO. 

Assistance  in  defense  of  suit  in  another  State  against  Joint  tort-feasor, 
'because  of  Interest  in  decision  as  judicial  precedent  that  might  Influence 
decision  in  his  own  case  does  not  create  estoppel  as  to  one  so  assisting  in 
defense. 

Approved  in  Helm  v.  Zapeeor,  213  Fed.  654,  holding  decision  of  State 
iTOurt  as  to  validity  of  union  between  Cumberland  Presbyterian  church 
and  Presbyterian  church  of  United  States  of  America,  in  quo  warranto 
proceedings  to  oust  directors,  is  not  made  res  ad  judicata  in  suit  in  Fed- 
eral court  to  determine  validity  of  union  by  fact  that  expenses  of  liti- 
<^ation  were  borne  in  part  by  General  Assembly  of  Presbjrterian  Church 
of  United  States  of  America. 

'       Estoppel  by  judgment  as  applicable  to  person  assisting  prosecu- 
tion or  defense  of  action.    Note,  Ann.  Cas.  1916E,  154,  155. 


551    STALKER  v.  OREGON  SHORT  LINE  R.  CO.    225  U.  S.  142-154 

Courts  are  not  required  by  full  faith  and  credit  clause  of  Constitution 
to  regard  as  conclusiYe  judgment  of  court  of  another  State  wliicli  had  no 
jurisdiction  of  subject  or  of  parties. 

Distin^iished  in  Thompson  v.  Thompson,  226  U.  S.  561,  57  L.  Ed.  361, 
33  Sup.  Ct.  129,  holding  judgment  of  court  of  matrimonial  domicile  de- 
nying alimony  to  wife  of  another  State,  although  affidavit  used  as  basis 
of  order  of  publication  of  summons  is  defective  and  voidable  on  direct 
attack. 

Miscellaneous.  Cited  in  Old  Dominion  Copper  Min.  etc.  Co.  v.  Lewi- 
sohn,  202  Fed.  179,  120  C.  C.  A.  392,  another  phase  of  same  litigation. 

226  U.  8.  .142-154,  56  Ii.  Ed.  1027,  32  Sup.  Ot.  636,  STAIJ!:EB  v.  OREGON 
SHORT  UNE  R.  CO. 

Distinction  and  essential  difference  between  mere  staking  out  of  route, 
which  is  act  of  company  alone  and  changeable  at  its  will,  and  actual  con- 
struction, which  necessarily  fixes  position  of  route  and  consummates  pur- 
pose for  w^ch  grant  of  right  of  way  is  given,  is  obvious. 

Approved  in  Barlows  v.  Northern  Pac.  Ry.  Co.,  240  U.  S.  488,  60 
L  Ed.  761,  36  Sup.  Ct.  458  (aflfirming  26  N.  D.  163,  164, 165, 143  N.  W. 
904,  905),  holding  railroad's  rights  under  act  of  1875  are  superior  to 
those  of  homestead  entryman  on  land  after  grading  of  road  was  com- 
pleted and  less  than  month  before  laying  of  rails  and  operation  of  road. 

Acquisition  of  railroad  right  of  way  under  act  of  1876  is  dependent 
upon  doing  of  three  thing?,  L  e.,  definite  location  of  route,  filing  profile  of 
it  in  Land  Office,  and  approval  thereof  by  Secretary  of  Interior. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  297,  134 
C.  C.  A.  84,  holding  railroad  not  having  complied  with  conditions  of  act 
of  1875  before  withdrawal  of  land  for  forest  reserve,  did  not  acquire 
right  of  way  across  reserve;  United  States  v.  Chicago  etc.  Ry.  Co.,  207 
Fed.  171,  holding  valid  temporary  withdrawal  of  public  land  for  forest 
reserve  by  departmental  officials  pending  examination  and  survey,  under 
act  of  1891  authorizing  President  to  withdraw  public  lands  for  forest 
reserve,  and  railroad  organized  subsequent  to  withdrawal  order  obtains 
no  rights  under  Right  of  Way  Act  of  1875  by  filing  map  of  location  of 
road. 

Construction  of  fourth  section  of  act  of  1875  which  would  permit  rights 
Initiated  while  Secretary  of  Interior  is  considering  approval  of  map  of 
location  of  right  of  way  over  public  lands,  to  prevail  over  rights  resulting 
from  prior  commencement  of  proceedings  for  acquisition  of  title,  would  be 
in  conflict  with  settled  practice  of  Land  Department  and  rulings  of  Supreme 
Court  under  other  acts. 

Approved  in  Tag^art  v.  Great  Northern  Ry.  Co.,  211  Fed.  292,  129 
C.  C.  A.  356  (affirming  208  Fed.  460),  holding  homestead  entryman 
takes  subject  to  railroad  right  of  way,  where  maps  of  final  location  have 
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been  filed  and  proceedings  for  approval  ol  Secretary  of  Interior  are 
pending  at  time  of  entry. 

Selection  of  station  groundB  by  railroad  under  act  of  1875,  reqnizea 
approval  of  Secretary  of  Interior,  but  patent  wlien  issued  relates  back  to 
initiatory  act  of  filing  survey  and  plat  of  ground  selected  and  cuts  off  claim- 
ants wbose  lights  were  initiated  later. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  207  Fed.  175, 
where  railroad  is  organized  before  creation  of  forest  reserve,  filing 
of  map  of  definite  location  after  creation  of  reserve  does  not  relate 
back  so  as  to  give  it  right  of  way  ander  act  of  1875;  Daniels  v. 
Wagner,  205  Fed.  239,  125  C.  C.  A.  93,  selector  of  lieu  land  in  exchange 
for  lands  within  forest  reserve  under  act  of  1897,  acquires  no  vested  in- 
terest by  filing  deeds  of  relinquishment  and  selection  papers  in  Land 
Office,  which  before  approval  by  commissioner  of  Land  Office  will  cut 
off  intervening  and  subsequent  rights. 

225  U.  S.  155-166,  66  L.  Ed.  1033,  32  Sup.  Ct.  648,  GHIOAGO  H  A.  B.  B. 
GO.  V.  KIBBT. 

Implied  agreement  of  common  carrier  is  to  carry,  safely  and  dellTsr  at 
destination  within  reasonable  time. 

Approved  in  Coovert  v.  Spokane  etc.  Ry.  Co.,  80  Wash.  91,  141  Pac. 
326,  holding  under  Carmack  Amendment  of  1906,  initial  carrier  is  liable 
for  loss  of  interstate  shipment  by  wrongful  ddivery  by  connecting 
carrier  to  consignee  who  was  not  holder  of  bill  of  lading. 

Special  contract  to  expedite  sblpment  without  exacting  higher  rate,  for 
which  service  there  is  no  published  rate,  la  void  as  preference  and  because 
its  allowance  without  publication  is  violation  of  ElUns  Act  of  1903. 

Approved  in  J.  H.  Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co.,  212 
Fed.  328,  holding  guaranty  of  carrier  that  shipment  will  be  transported 
over  connecting  steamship  Une  at  specified  rate  is  void  as  discrimina> 
tion  under  Hepburn  Act  of  1906;  Engemoen  v.  Chicago  etc.  Ry.  Co., 
210  Fed.  896,  127  C.  C.  A.  426,  contract  to  transport  livestock  to  destina- 
tion within  limited  time  is  void  if  not  authorized  by  published  tariffs, 
but  where  invalidity  does  not  appear  on  face  of  pleadings  judgment  not- 
withstanding verdict  is  erroneous;  Clegg  v.  St.  Louis  etc.  R.  Co.,  203 
Fed.  973,  122  C.  C.  A.  273,  oral  agreement  to  expedite  interstate  ship- 
ment at  regular  rate,  where  carrier  had  no  published  rate  for  expediting 
shipments,  is  void  as  violation  of  Elkins  Act  of  1903 ;  Elwood  Grain  Co. 
V.  St.  Joseph  etc.  Ry.  Co.,  202  Fed.  847,  121  C.  C.  A.  153,  contract  of 
railroad  to  pay  elevator  company  certain  sum  per  car  on  all  cars  of 
grain  received  from  stations  on  its  line,  not  allowed  to  other  elevators, 
nor  covered  by  filed  schedules,  is  void  under  Elfins  Act  and  Hepburn 
kct  as  to  cars  coming  from  i)oints  in  another  State;  Louisville  eto.  R* 
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Co.  ▼.  Jones,  6  Ala.  App.  626,  60  South.  948,  6  N.  C.  C.  A.  65,  under 
Code  1907,  §  5540,  prohibiting  discrimination  by  carrier,  agreement  to 
hold  certain  train  at  certain  time  and  place  is  void;  Central  of  Georgia 
Ry.  Co.  V.  Patterson,  6  Ala.  App.  500,  501,  60  South.  467,  468,  contract 
granting  shipper  free  storage  for  indefinite  period  is  discrimination  in 
violation  of  Elkins  Act  of  1903;  Siemonsma  v.  Chicago  etc.  Ry.  Co., 
158  Iowa,  487,  139  N.  W.  1079,  oral  agreement  to  furnish  special  train 
for  interstate  shipment  of  livestock  sufficient  to  fill  ten  cars  at  regular 
rates  is  void  under  Elkins  Act  of  1903;  American  Silver  Mfg.  Co.  v. 
Wabash  R.  Co.,  174  Mo.  App.  197,  156  S.  W.  834,  holding  shipper  is 
bound  by  limitation  of  liability  in  filed  tariff  schedules  for  interstate 
shipments,  to  ten  times  freight  charge,  although  carrier  knew  actual 
value  was  greatly  in  excess  of  that  amount;  Chicago  etc.  Ry.  Co.  v. 
Beatty,  42  Okl.  532,  534,  141  Pac.  443,  444,  holding  action  for  damages 
for  failure  of  carrier  to  furnish  cars  for  interstate  shipment  of  freight 
within  reasonable  time  after  date  agreed  upon,  is  not  prohibited  by 
Interstate  Commerce  Act  of  1887  as  amended  in  1906 ;  Aldrich  v.  South- 
em  Ry.  Co.,  95  S.  C.  431,  79  S.  £.  318,  allowing  recovery  of  damages 
for  refusal  of  carrier  to  transport  interstate  shipment  of  seed'  except 
upon  payment  of  higher  rate  than  that  in  filed  schedules;  Norfolk- 
Southern  R.  R.  Co.  V.  Whitehurst,  117  Va.  544,  85  S.  E.  459,  special 
agreement  of  carrier  with  particular  shipper  to  divert  interstate  car,  not 
in  conformity  with  published  rates  is  discrimination  in  violation  of 
Elkins  Act  of  1903;  Chicago  etc.  Ry.  Co.  v.  Menasha  Paper  Co.,  169 
Wis.  515,  149  N.  W.  753,  holding  embargo  placed  by  carrier,  at  request 
of  consignee,  upon  furnishing  of  cars  to  be  loaded  for  shipment  to  that 
consignee  is  void  as  special  privilege  under  Hepburn  Act  of  1906,  and 
under  State  statutes;  dissenting  opinion  in  Stehli  v.  Southern  Express 
Co.,  160  N.  C.  504,  76  S.  E.  546,  majority  allowing  recovery  of  full  value 
for  loss  of  interstate  shipment,  notwithstanding  limited  liability  con- 
tract; Hallman  v.  Southern  Ry.  Co.,  169  N.  C.  129,  85  S.  E.  299, 
arguendo. 

Distinguished  in  Klink  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  463,  135 
C.  C.  A.  169,  where  plaintifEs  allege  breach  of  interstate  railroad's  con- 
tract to  transport  sheep  and  to  feed  and  fatten  them  for  market  in 
transit,  and  also  alleges  wrongful  appropriation  of  proceeds  of  sale  to 
carrier's  use,  fact  that  carrier  was  not  authorized  by  filed  tariffs  to  feed 
and  fatten  sheep  in  transit  did  not  entitle  it  to  judgment  on  pleadings; 
Johnson  v.  New  York  etc.  R.  R.  Co.,  Ill  Me.  270,  88  Atl.  991,  agree- 
ment to  expedite  interstate  shipment  of  strawberries  was  not  discrimina- 
tion in  violation  of  Elkins  Act  of  1903,  where  carrier  has  established 
rate  for  special  switching  service ;  W.  H.  Ferrell  &  Co.  v.  Great  Northern 
Ry.  Co.,  119  Minn.  307,  138  N.  W.  286,  holding  contract  to  supply 
shipper  specified  number  of  cars  for  interstate  shipment  on  certain  dates 
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is  not  violation  of  Interstate  Commerce  Act,  where  no  preference  over 
other  shippers  is  shown;  Keithley  v.  Lusk,  190  Mo.  App.  468,  177  S.  W. 
759,  allowing  recovery  in  action  against  initial  carrier  for  injury  to 
interstate  shipment  from  connecting  carrier's  negligence,  although  no 
through  bill  of  lading  was  issued  as  required  by  Carmack  amendment  of 
1906,  where  through  shipment  was  undertaken;  Bald¥dn  v.  Atlantic  etc. 
R.  R.  Co.,  170  N.  C.  13,  86  S.  E.  777,  upholding  Supreme  Court  rule 
adopted  after  passage  of  Elkins  Act  of  1903,  that  stipulation  in  bills 
of  lading  for  interstate  shipments  of  livestock  requiring  written  notice 
of  claim  for  damages  are  valid,  and  that  snch  notice  is  waived  by  actual 
knowledge  of  injury  on  part  of  carrier. 

Elkins  Act  proceeded  upon  broad  lines  and  was  Intended  to  effectuate 
purpose  of  Congress  to  require  that  all  shippers  should  be  treated  alike, 
and  to  compel  estabUahment  of  reasonable  rates  and  their  uniform  applica- 
tlon. 

Approved  in  Gardner  v.  Western  Union  Tel.  Co.,  231  Fed.  412,  145 
C.  C.  A.  399,  holding  question  of  reasonableness  of  r^ulation  of  tele- 
graph company  requiring  notice  of  claim  for  damages  for  nondelivery 
of  unrepeated  message  within  sixty  days  is  for  Interstate  Commerce 
Commission ;  Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed.  741, 127 
C.  C.  A.  286,  holding  giving  of  four  months'  credit  for  payment  of  freight 
charges  to  one  shipper  and  requiring  others  to  pay  cash  is  discrimination 
in  violation  of  Elkins  Act  of  1903;  Wabash  R.  Co.  v.  Priddy,  179  Ind. 
490, 101  N.  E.  727,  holding  through  shipment  cannot  be  undertaken  with- 
out publication  of  through  rate  or  ascertainment  of  aggregate  of  locals 
as  approved  by  Interstate  Conunerce  Commission;  Ligon  y.  St.  Louis 
etc.  R.  Co.,  184  Mo.  App.  196,  168  S.  W.  649,  in  action  by  passenger  for 
ejection,  where  defense  is  that  ticket  calls  for  shorter  route  and  cairier 
under  Interstate  Commerce  Act  cannot  transport  him  by  longer  route, 
instruction  that  jury  may  consider  fact  that  passenger  was  on  other 
occasions  transported  over  longer  route  on  like  ticket  was  erroneous; 
St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169  Mo.  App.  134, 154 
S.  W.  467,  denying  recovery  of  nnderchaige  by  carrier  where  carrier 
for  its  own  convenience  furnished  cars  of  greater  capacity  than  those 
ordered  by  shipper,  although  provision  of  filed  tariff  schedules  permits 
carrier  to  substitute  larger  cars;  dissenting  opinion  in  J.  M.  Pace  Mule 
Co.  v.  Seaboard  Air  Line  Ry.  Co.,  160  N.  C.  244,  76  S.  E.  524,  majority 
allowing  recovery  of  full  value  for  loss  of  interstate  shipment,  notwith- 
standing limited  liability  contract 

To  guarantee  particular  connection  and  transportation  by  particular 
train,  was  to  give  advantage  or  preference  not  open  to  all  and  not  provided 
for  in  published  tarUb. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  197, 
60  L.  Ed.  95S,  36  Sup.  Ct.  541,  holding  notice  of  claim  for  misdelivery 
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of  interstate  shipment,  required  by  bill  of  lading,  issued  by  initial  car- 
rier, must  be  given  before  action  is  brought  for  conversion  of  goods  by 
terminal  carrier,  but  stipulation  for  notice  is  satisfied  by  telegram 
from  shipper  to  terminal  carrier;  Southern  Ry.  Co.  v.  Prescott,  240 
U.  S.  638,  60  K  EcL  889,  36  Sup.  Ct.  472,  holding  stipulation  in  bill  of 
lading  for  interstate  shipment  for  liability  of  carrier  as  warehofiseman 
only  after  arrival  of  goods  at  destination,  is  in  force  until  actual  de- 
livery to  consignee,  and  denying  recovery  for  loss  by  fire  in  absence  of 
proof  of  negligence;  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Ex- 
change, 240  U.  S.  40,  60  L.  Ed.  616,  36  Sup.  Ct.  232,  stipulation  in  bill 
of  lading  and  filed  tariff  schedules  that  carrier  is  not  bound  to  trans- 
port by  particular  train  or  vessel,  or  in  time  for  particular  market,  does 
not  prevent  recovery  for  unreasonable  delay  in  interstate  shipment  of 
berries ;  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  98,  L.  R.  A.  1915E, 
665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  holding  carrier  may  recover  under- 
charge where  its  agent  misquoted  rate,  although  passenger  might  have 
taken  more  direct  route;  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227 
U.  S.  671,  57  L.  Ed.  698,  33  Sup.  Ct.  397,  upholding  limitation  of  liability 
in  filed  tariffs  for  interstate  shipment  to  declared  value  in  consideration 
of  lower  rate,  where  carrier  has  two  published  rates,  and  denying  re- 
covery of  full  value;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S. 
653,  57  la.  Ed.  689,  33  Sup.  Ct.  391,  applying  rule  in  action  to  recover 
for  loss  in  interstate  shipment;  United  States  v.  Union  Stock  Yard  etc. 
Co.,  226  U.  S.  307,  67  L.  Ed.  234,  33  Sup.  Ct.  83,  holding  contract  of 
intei-state  railroad  to  pay  part  of  cost  of  packing  plant  adjacent  to 
railroad  in  consideration  of  its  using  only  livestock  handled  by  railroad 
is  violation  of  Elkins  Act  of  1903 ;  Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204 
Fed.  853,  123  C.  C.  A.  145,  holding  contract  of  railroad  leasing  ground 
to  dealer  in  scrap  iron  at  rental  of  one-tenth  of  actual  rental  value  in 
consideration  of  receiving  interstate  and  intrastate  shipments  at  regular 
rates  with  understanding  that  reduced  rental  is  concession  on  freight 
charges,  is  violation  of  Elkins  Act  of  1903  and  Hepburn  Act  of  1906. 

Sblpper  iE  presmned  to  know  pubUshed  rates  and  schedules. 
Approved  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  Ill,  Ann.  Gas. 
1915D,  593,  L.  E.  A.  1915B,  450,  58  L.  Ed.  875,  34  Sup.  Ct.  526,  holding 
limitation  of  liability  for  passenger's  baggage  in-  filed  tariff  schedules, 
required  by  Interstate  Commerce  Act  of  1906,  is  binding  upon  pas- 
senger accepting  check,  in  absence  of  declaration  of  value  and  payment 
of  higher  rate,  regardless  of  actual  notice  of  or  assent  to  limitation; 
Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  652,  57  L.  Ed.  688,  33 
Sup.  Ct.  391,  holding  declared  value  as  evidenced  by  contract  of  ship- 
ment based  upon  published  tariff  is  conclusive  and  cannot  be  overthrown 
by  evidence  aliunde,  action  to  recover  for  loss  of  interstate  shipment 
of  household  goods;  Nichok  etc.  Lumber  Co.  v.  United  States,  212  Fed. 
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593,  129  C.  C.  A.  124,  applying  rule  in  prosecution  of  shipper  for  re- 
ceiving rebate  on  interstate  shipment;  Elwood  Grain  Co.  v.  St.  Joseph 
etc.  Ry.  Co.,  202  Fed.  849,  121  C.  C.  A.  153,  applying  rule  in  suit  to 
recover  from  railroad  certain  sum  per  car  which  railroad  agreed  to 
pay  on  grain  unloaded  at  elevator  from  stations  on  its  line  to  induce 
construction  of  elevator;  Michelson  v.  Judson  Freight  etc.  Co.,  268  111. 
559,  109  N.  E.  286,  holding  shipper  placing  lower  valuation  on  goods  to 
secure  lower  rate  published  for  intei*state  shipment  is  limited  to  re- 
covery of  such  valuation;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  405, 
105  N.  E.  486,  upholding  limitation  of  liability  in  filed  schedules  for 
intrastate  shipment,  where  shipper  made  no  request  for  shipment  with 
unlimited  liability  at  higher  rate,  and  there  is  no  proof  that  such  demand 
would  have  been  unavailing;  Christl  v.  Missouri  Pae.  Ry.  Co.,  92  Kan. 
582,  583,  141  Pac.  588,  holding  shipper  is  bound  by  limitation  of  lia- 
bility in  filed  rates,  for  interstate  shipment  of  household  goods,  where  he 
objects  to  limitation  but  does  not  offer  to  pay  higher  rate  for  shipment 
with  unlimited  liability;  New  York  etc.  R.  Co.  y.  York  &  Whitaey  Co., 
215  Mass.  40,  102  N.  E.  368,  collection  of  rate  lower  than  filed  rate  for 
interstate  shipment  does  not  estop  carrier  from  recovery  of  difference 
between  amount  collected  and  filed  rates;  Harrison  Qranite  Co.  v.  Grand 
Trunk  Ry.  System,  175  Mich.  152,  141  N.  W.  645,  shipper  of  granite 
cut  for  cemetery  purposes,  billing  it  as  building  granite,  and  inducing 
railroad  to  ship  at  lower  rate  is  limited  to  recovery  of  agreed  valua- 
tion ;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  316,  177  S.  W.  847,  hold- 
ing shipper  is  charged  with  notice  of  published  rates  for  interstate  ship- 
ments, and  by  execution  of  contract  for  shipment  at  lower  of  two  rates, 
is  limited  to  recovery  of  declared  value;  ZoUer  Hop.  Co.  v.  Southern 
Pac.  Co.,  72  Or.  271,  143  Pac.  933,  holdifcg  shipper  is  bound  by  limita- 
tion of  liability  in  filed  tariff  rates  for  interstate  shipment,  regardless 
of  actual  notice;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  431,  79  S.  E.  318, 
holding  in  action  by  shipper  for  damages,  instruction  that  if  carrier 
refused  to  transport  interstate  shipment  of  seed  except  upon  pa3nnent 
of  rate  higher  than  rate  in  filed  schedules  it  was  liable  to  plaintiff,  was 
not  erroneous;  Davis  v.  Northern  Pac.  Ry.  Co.,  77  Wash.  266,  137  Pac. 
466,  holding  shipper  signing  release  is  presumed  to  know  there  is  more 
than  one  rate  and  release  is  in  consideration  of  lower  rates  for  interstate 
shipment,  regardless  of  actual  notice. 

Distinguished  in  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  y.  Hooker, 
233  U.  S.  147,  148,  151,  Ann.  Cas.  1915D,  59S,  L.  R.  A.  1915B,  450, 
58  L.  Ed.  889,  890,  891,  34  Sup.  Ct.  526,  majority  holding  limitation  of 
liability  for  passenger's  baggage  in  filed  tariff  schedules,  required  by 
Commerce  Act  of  1906,  is  binding  upon  passenger  accepting  check  in 
absence  of  declaration  of  value  and  payment  of  higher  rate,  regardless 
of  actual  notice  of  or  assent  to  limitation. 
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Miscellaneous.  Cited  in  Chesapeake  etc.  Ry.  Co.  v.  Rnckman,  115  Va. 
495,  80  S.  E.  496,  reversing  judgment  on  authority  of  principal  ease. 

226  V.  8.  167-177,  66  Ii.  Ed.  10S8,  32  Bap.  Ot.  657,  JORDAN  Y.  MASSA- 
CHUSETTS. 

Beqnlrement  of  due  process  does  not  deprive  State  of  power  to  dis- 
pense with  jury  trial  altogether,  and  due  process  Is  not  denied  by  refusal 
of  competent  State  court  to  set  aside  verdict  of  Jury  because  sanity  of  one 
member  of  Jury  was  established  only  by  preponderance  of  evidence. 

Approved  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed.  1220,  36  Sup. 
Ct.  550,  and  Maroun  v.  State  of  Louisiana,  239  U.  S.  630,  60  L.  Ed.  476, 
36  Sup.  Ct.  165,  both  following  rule ;  Prank  v.  Mangum,  237  U.  S.  342, 
59  L.  Ed.  986,  35  Sup.  Ct.  582,  holding  rule  of  practice  of  Qeorgia  court 
permitting  accused  to  waive  right  to  be  present  when  jury  renders  ver- 
dict and  allowing  inference  of  waiver  by  motion  for  new  trial  on  other 
grounds,  alone,  is  not  denial  of  due  process. 

226  t7.  S.  178-187,  66  I^  Ed.  1042,  32  Sup.  Ct.  633,  NATIONAL  BANK  Y. 
NATIONAL  HEBKIMEB  COUNTY  BANK. 

To  constitute  preference,  It  is  not  necessary  that  transfer  be  made 
directly  to  creditor;  It  may  be  made  to  another  for  his  benefit. 

Approved  in  Continental  etc.  Trust  &  Sav.  Bank  v.  Chicago  Title  etc. 
Co.,  229  U.  S.  443,  57  L.  Ed.  1272,  33  Sup.  Ct.  829,  holding  arrangement 
between  bank  and  grain  broker  relating  to  transfer  of  certificatps  of 
deposit  held  as  collateral  for  dealings  in  grain  on  Chicago  boardl  of 
trade,  which  in  no  way  diminished  estate  of  bankrupt  did  not  constitute  * 
preference;  Van  Iderstine  v.  National  Discount  Co.,  227  U.  S.  583;  57 
L.  Ed.  654,  33  Sup.  Ct.  343,  holding  transfer  of  accounts  as  security  .for 
loan  to  pay  debt  immediately  before  bankruptcy  of  borrower  is  not 
preference,  where  lender  was  not  creditor  and  had  no  knowledge  of 
intent  to  defraud  creditors,  although  it  knew  money  was  to  be  used  to 
pay  eicisting  debt;  Grandison  v.  National  Bank  of  Commerce,  231  Fed. 
803,  145  C.  C.  A.  620  (affirming  220  Fed.  983),  assignment  by  insolvent  , 
corporation  to  its  president  of  accounts  receivable  as  security  for  his 
indorsement  of  notes  of  corporation,  and  depositing  of  collections  made 
on  such  accounts  in  separate  fund  to  pay  notes  thus  indorsed,  is  transfer 
of  property  of  debtor  creating  preference  within  meaning  pf  Bankruptcy 
Act;  Marsh  v.  Walters,  220  Fed.  807,  136  C.  C.  A,  409,  fact  that  loan 
made  by  president  of  bank  within  four  months  of  bankruptcy  to  enable 
bankrupt  to  pay  bank  is  preference,  does  not  relieve  mortgage  from 
attack  as  preferential  security  under  section  60b;  Root  Mfg.  Co.  v. 
Johnson,  219  Fed.  401,  135  C.  C.  A.  139,  agreement  of  railroad,  sureties 
of  contractor,  and  contractor  construeting  buildings,  to  deposit  fund  to 
pay  lienable  claims,  where  agreement  and  deposit  were  made  more  than 
four  months  before  bankruptcy,  creates  equitable  lien  on  fund  for  pay- 
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ment  of  material  famished,  and  payment  is  not  imlawfal  preferenee, 
although  bankrupt  approved  claim  within  fofor  months  of  bankmptey; 
Stearns  Salt  &  Lumber  Co.  v.  Hammond,  217  Fed.  662,  133  C.  Cv  A. 
411,  relinquishment  by  mortgagee  of  proceeds  of  insurance  policies, 
which  mortgage  required  mortgagor  to  obtain  for  ben^t  of  mortgagee, 
and  crediting  amount  on  unsecured  loan  due  mortgagee  from  bankrupt 
mortgagor,  constituted  preference;  Piatt  ^v.  Ives,  86  Conn.  695,  45 
L.  R.  A.  (N.  S.)  1068,  86  Atl.  581,  payment  of  notes  indorsed  for  accom- 
modation of  insolvent  corporation,  releasing  indorser  from  liability^  by 
secretary  of  corporation  acting  as  agent  of  indorser,  is  preference  re^ 
coverable  by  trustee  in  bankruptcy;  Rogers  v.  American  Halibut  Co., 
216  Mass.  229,  103  N.  E.  690,  holding  payment  to  bookkeeper  of  com- 
pany by  bankrupt  business  manager  in  partial  settlement  of  overdrafts 
on  his  account,  was  voidable  preference  f  Hewitt  v.  Boston  Straw  Board 
Co.,  214  Mass.  265,  101  N.  E.  426,  holding  transfer  of  promissory  notes 
by  bankrupt  within  four  months'  period  was  voidable  preference. 

Distinguished  in  Walters  v.  Zimmerman,  208  Fed.  64,  69,  where  part- 
nership's debt  to  bank  secured  by  bonds  is  liquidated  by  new  loan  fr<xn 
bank's  president  secured  by  real  estate  and  balance  of  two  dollars  is 
left  to  credit  of  firm,  president  of  bank  is  chargeable  with  notice  that 
preference  was  intended  and  cannot  prove  his  claim  as  secured  claim 
in  bankruptcy. 

Payment  of  debt  by  bankrupt  as  preference  to  surety.    Note,  46 
L.  E.  iL  (N.  8.)  1068. 

225  U.  a  187-206,  66  Ii.  Ed.  1047,  32  Sup.  Ot  626,  ANDEB80H  ▼.  PAOIFIO 
OOA8T  8.  a  00. 

8tate  pilotage  laws,  although  regulations  of  commerce,  fall  wlfbln  tliat 
class  of  powers  which  may  be  exercised  by  States  until  Congress  sees  fit 
to  act. 

Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Conmiission,  236 
U.  S.  154,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  holding  State  may,  in  absence 
of  congressional  action,  prevent,  through  orders  of  railroad  commission, 
exorbitant  charges  for  transportation  originating  and  terminating  at 
points  within  State,  although  part  of  transportation  is  over  high  seas; 
Simpson  V.  Shepard,  230  U.  S.  403,  Ann.  Gas.  1916A,  18,  48  L.  &.  A. 
(K.  8.)  1151,  57  Ii.  Ed.  1543,  33  Sup.  Ct.  729,  holding  State  may,  in 
absence  of  congressional  action,  regelate  intrastate  rates  of  interstate 
carrier,  although  relations  between  interstate  and  intrastate  rates  are 
thereby  disturbed ;  Crescent  Mfg.  Co.  v.  Wilson,  233  Fed.  284,  holding, 
in  absence  of  congressional  action  on  that  subject.  State  may  require 
food  products  sold  within  State  to  be  marked  so  as  to  disclose  ingredi- 
ents, in  addition  to  requirements  of  Food  and  Drugs  Act  of  Congress 
of  1906,  so  long  as  statute  does  not  require  disclosure  of  ingredients; 
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Comiuonwealth  v.  Breakwater  Co.,  214  Mass.  14,  17,  18,  100  N.  E.  1037, 
1038,  upholding  statute  of  1907,  as  amended  in  1909,  requiring  inspection 
of  steam-boilers,  except  those  und^r  jurisdiction  of  United  States,  as 
applied  to  steam-boiler  used  in  loading  and  unloading  and  weighing 
anchor  of  barge  used  exclusively  in  tide  water. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  69 
L.  Ed.  135,  35  Sup.  Ct.  16,  while  Supreme  Court  cannot  be  required  by 
certificate  under  Judicial  Code,  §  239,  to  pass  upon  questions  of  fact, 
or  mixed  questions  of  law  and  fact,  or  to  accept  transfer  of  whole  case, 
certificate  submitting  clean  cut  questions  of  law  is  not  objectionable, 
although  answers  may  be  decisive  of  controversy;  The  Queen,  206  Fed. 
152, 124  C.  C.  A.  214,  reciting  history  of  litigation. 

225  t7.  8.  205-219,  66  I^  Ed.   1065,  82  Sup.  Ot.  620,  UNITED  STATES 
FIDEUTY  ETC.  OO.  y.  BEAT. 

Willie  aa  general  mle  in  Federal  court  appeal  Ues  only  from  flnml  de- 
cree, section  7  of  Act  of  1891,  as  ammided  in  1906,  eatabUahes  exception  by 
providing  that  appeal  may  be  taken  to  Oircnlt  Court  of  Appeals  from  inter- 
locntory  decree  granting  or  continuing  injunction  or  appointing  receiver, 
and,  on  appeal  under  that  section,  court  may  review  whole  of  interlocutory 
decree,  not  merely  part  granting  injunction. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  136,  67  L.  Ed. 
1121,  33  Sup.  Ct.  667,  holding  Supreme  Court's  power  of  review  of 
order  of  Circuit  Court  of  Appeals  granting  injunctions  is  not  confined 
to  act  granting  injunctions,  but  extends  to  determination  of  whether 
there  is  insuperable  objection,  in  point  of  jurisdiction  or  merits,  to 
maintenance  of  bill  or  cross-bill  in  suit  to  enforce  contract  between  city 
and  water  company  for  purchase  of  water  plant;  Ward  Baking  Co.  v. 
Weber  Bros.,  230  Fed.  154,  144  C.  C.  A.  440,  allowing  appeal  under 
Judicial  Code,  §  129,  from  interlocutory  decree  denying  injunction  in 
infringement  suit  and  dismissing  bill  as  to  certain  claims  for  invalidity 
of  claims  or  noninfringement,  but  holding  appeal  brings  up  only  that 
part  of  decree  relating  to  such  claims,  and  other  parts  of  decree 
can  only  be  reviewed  on  cross-appeal ;  Louisville  etc.  R.  Co.  v.  Western 
Union  Tel.  Co.,  207  Fed.  6,  124  C.  C.  A.  573,  holding  order  enjoining 
railroad  from  interfering  with  operation  of  tcleerraph  lines  on  railroad 
right  of  way  pending  proceedings  to  condemn  right  of  way  for  its  lines 
<Hi  railroad  right  of  way,  was  not  abuse  of  discretion. 

Section  23a  of  Bankruptcy  Act  provides  that  United  States  courts  shall 
have  Juiisdlction  of  all  controversies  at  law  and  in  equity,  as  distinguished 
from  proceedings  in  bankruptcy  between  trustees  and  adverse  claimants 
cottceming  property  acquired  or  claimed  by  trustee. 

Approved  in  In  re  Breyer  Printing  Co.,  216  Fed.  880,  133  C.  C.  A.  82, 
proceeding  to  enforce  landlord's  lien  denied  by  referee,  where' landlord, 
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«  • 

having  seized  chattels  of  bankrapt  for  unpaid  rent,  snTrendered  them 
to  trustee  in  bankruptcy,  subject  to  his  lien,  is  controversy  in  bankruptcy 
reviewable  only  by  appeal  under  section  24a. 

Under  sectlonB  23a  and  57k  and  other  provislona  of  Bankruptcy  Act, 
Jurisdiction  of  bankruptcy  court  In  all  "proceedings  in  bankruptcy,"  is  in- 
tended to  be  ezclnslve  of  all  other  courts,  and  such  proceedings  include, 
among  others,  all  matters  of  administration,  such  as  allowance,  rejection 
and  reconsideration  of  claims,  reduction  of  estates  to  money  and  its  dis- 
tribution, determination  of  preferences  and  priorities  of  claims,  and  super- 
vision and  control  of  trustees  in  bankruptcy. 

Approved  in  Robertsbn  v.  Howard,  229  U.  S.  261,  67  L.  iUL  1177, 
33  Sup.  Ct.  854,  holding  bankruptcy  court  in  Illinois  has  jurisdic- 
tion, without  resorting  to  ancillary  proceedings,  to  order  sale  of  cer- 
tificates of  purchase  of  school  lands  in  Kansas,  legal  title  to  certifi- 
cates being  in  trustee  and  he  being  within  jurisdiction  of  court;  The 
Casco,  230  Fed.  931,  refusing  to  surrender  vessels  belonging  to  bank- 
rupt estate  and  in  possession  of  receiver  to  admiralty  court  in  suit  to 
enforce  lien  arising  before  bankruptcy;  Gibbons  v.  Dexter  Ilorton  Trust 
&  Savings  Bank,  225  Fed.  426,  dismissing  bill  to  set  aside  adjudication 
of  bankruptcy  and  for  resale  of  bankrupt's  property;  In  re  Gibbous, 
225  Fed.  423,  denying  jury  trial  in  bankruptcy  proceeding  where  court 
has  exclusive  jurisdiction  and  custody  of  res,  and  distribution  of  fund 
is  only  issue;  In  re  Sage,  224  Fed.  529,  540,  fact  that  trustee  in  bank- 
ruptcy files  application,  in  State  court  requesting  it  to  order  receiver  to 
surrender  property  of  bankrupt  does  not  deprive  bankruptcy  coui"t  of  / 
jurisdiction  to  order  delivery  of  property;  Bothwell  v.  Fitzgerald,  219 
Fed.  416, 135  C.  C.  A.  212^  holding:  bankruptcy  proceedings  exclusive  and 
reversing  order  dissolving  injunction  restraining  proceedings  by  credi- 
tors in  State  court  for  appointment  of  receiver  to  reconstruct  portion 
of  irrigation  system  with  money  claimed  by  trustee  as  assets  of  bank- 
rupt's  estate;  Galbraith  v,  Robson-Hilliard  Grocery  Co.,  216  Fed.  844, 
133  C.  C.  A.  46,  where  trustee  in  bankruptcy  has  possession  of  bankrupt's 
land  in  another  State,  bankruptcy  court  has  jurisdiction  to  determine 
validity  of  lien  of  mortgage  executed  to  secure  pre-existing  debt  claimed 
by  trustee  to  be  voidable  preference;  In  re  Yaryan  Naval  Stores  Co.,  , 
214  Fed.  565,  131  C.  C.  A.  15,  holding  under  Bankruptcy  Act  of  1898, 
as  amended  in  1910,  order  of  equity  coui-t  appointing  receiver  for  pro])- 
erty  of  corporation,  enjoining  officers  from  interfering  with  receiver's 
possession,  and  creditors  from  taking  steps  to  'enforce  claims  except  by 
proving  them  in  that  suit,  does  not  interfere  with  right  of  corporation 
or  creditors  to  distribute  proceedings  in  bankruptcy ;  George  B.  Matthews 
&  Sons  V.  Joseph  Webre  Co.,  213  Fed.  398,  holding  act  of  trustee  in 
bankruptcy  in  applying  to  State  court  to  set  aside  executory  process 
for  foreelosure  of  mortgage,  does  not  impair  Federal  court's  jurisdiction 
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over  bankrupt's  estate;  T.  E.  Wells  &  Co.  v.  Shaii),  208  Fed.  397,  125 
C.  C.  A.  609,  holding  District  Court  of  South  Dakota,  administering 
bankrupt's  estate  has  jurisdiction  to  sell  property  in  its  custody  and 
belonging  to  estate  located  in  Iowa,  and  to  distribute  proceeds;  United 
States  Fidelity  etc.  Co.  v.  Eichel,  219  Fed.  806,  807,  135  C.  C.  A.  473, 
arguendo. 

Distinguished  in  Progressive  Bldg.  &  Loan  Co.  v.  Hall,  220  Fed.  47, 
135  C.  C.  A.  613,  holding  wages  earned  by  bankrupt  after  adjudication 
are  not  part  of  assets  of  estate  and  cannot  bo  administered  by  bank- 
ruptcy court,  and  claim  of  corporation  to  wages  under  assignment  is 
adverse  and  can  only  be  litigated  by  ancillary  proceeding  in  district  of 
bankrupt's  residence  or  by  plenary  suit  in  State  court;  Marnet  Oil  etc. 
Co.  V.  Staley,  218  Fed.  49,  133  C.  C.  A.  108,  holding  under  section  5h  of 
Bankruptcy  Act  bankruptcy  court  does  not  have  jurisdiction,  in  absence 
of  consent  of  solvent  partner,  to  administer  partnership  business,  and 
its  jurisdiction  is  not  enlarged  so  as  to  cover  property  of  firm  by  act  of 
bankrupt  partner  in  surrendering  to  trustee  property  of  firm. 

Miscellaneous.  Cited  in  Bray  v.  United  States  Fidelity  etc.  Co.,  239 
U.  S.  628,  60  L.  Ed.  476,  36  Sup.  Ct.  164,  dismissing  for  want  of  juris- 
diction; United  States  Fidelity  etc.  Co.  v.  Eichel,  219  Fed.  810,  135 
C.  C.  A.  473,  incidentally. 

225  U.  S.  219-227,  56  L.  Ed.  1063»  32  Bap.  Ot.  617,  XTNITED  STATES  ▼. 
GOLOBADO  AMTHRAOITE  GO. 

Slgbt  to  repayment  under  proyisions  of  Bevised  Statutes,  sections  2347- 
2362,  iB  restricted  to  instances  in  which  entry  was  "erroneously  allowed." 

Approved  in  Causey  v.  United  States,  240  U.  S.  403,  60  L.  Ed.  713,  36 
Sup.  Ct.  367,  holding  homestead  entryman  obtaining  patent  by  fraudulent 
statement  must  restore  title  and  abide  judgment  of  Congress  as  to 
whether  price  paid  shall  be  refunded. 

Provisions  of  Revised  Statutes,  sections  2347-2362,  limiting  amount  of 
coal  land  entry  and  declaring  only  one  entry  shall  be  made  by  same  person 
or  associations,  prohibits  entry  in  interest  of  another  person  who  has  had 
benefit  of  law  or  in  interest  of  person  or  association  seeking  to  acquire 
greater  quantity  of  coal  than  is  permitted  by  law,  but  prohibition  does  not 
extend  to  person  making  entry  for  benefit  of  another  qualified  to  make 
entry  and  not  seeking  to  evade  restrictions  as  to  quantity. 

Approved  in  United  States  v.  Home  Coal  etc.  Co.,  200  Fed.  915,  916, 
917,  119  C.  C.  A.  206,  holding  under  Rev.  Stats.,  §§  2347-2350,  authoriz- 
ing entry  of  coal  lands  and  not  requiring  statement  that  entry  is  for 
applicant's  sole  benefit,  entry  by  qualified  person  for  liimself  and  for 
others  qualified  to  make  entry  is  not  void,  where  there  is  no  purpose 
to  evade  restrictions  as  to  quantity. 

Meaning  of  ''assign"  or  ''assignee."    Note,  Ann.  Gas.  1913B,  735. 
XX— 36 
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225  U.  8.  227-243,  66  L.  Ed.  1066,  82  8np.  Ot.  613,  J0HANNES8EN  ▼. 
UNITED  STATES. 

Act  of  1906,  section  16,  aathorlzlng  direct  proceedings  to  cancel  certifi- 
cate of  naturalization  on  ground  of  fraud  or  that  such,  eeartiflcate  was 
illegally  procured,  is  vaUd. 

Approved  in  United  States  v.  Cantini,  199  Fed.  858,  Maibaum  v. 
United  States.  232  U.  S.  715,  58  L.  Ed.  811,  34  Sup.  Ct.  330,  and  Luna 
V.  United  States,  231  U.  S.  24,  58  L.  Bd.  106,  34  Sup.  Ct.  10,  all  follow- 
ing rule. 

While  proceeding  for  naturalization  of  alien  is  in  certain  sense  judicial 
proceeding,  being  conducted  in  court  of  record  and  made  matter  of  record 
therein,  it  is  not  adversary  proceeding. 

Approved  in  United  States  v.  Raverat,  222  Fed.  1019,  canceling  cer- 
tificate of  alien  engaged  in  illegal  and  immoral  business  as  person  ob- 
taining certificate  of  admission  fraudulently  within  meaning  of  section 
15  of  Act  of  1906;  United  States  v.  Lenore,  207  Fed.  870,  holding 
naturalization  proceeding  is  case  within  meaning  of  act  of  1891,  and 
errors  therein  are  reviewable  by  Circuit  Court  of  Appeals  on  appeal  or 
writ  of  error,  but  dismissing  suit  to  cancel  certificate  for  defect  where 
statute  authorizes  cancellation  only  on  ground  of  fraud  or  that  cer- 
tificate was  illegally  procured. 

Alien  seeking  naturalization  is  not  required  to  make  govemment  party 
nor  to  give  notice  to  its  representatives. 

Distinguished  in  United  States  v.  Mulvey,  232  Fed.  518,  holding  repre- 
sentative of  bureau  of  naturalization  did  not  appear  as  attorney  for 
government,  and  order  of  naturalization  in  proceeding  not  adversary, 
is  not  judgment  precluding  government  from  questioning  its  validity  for 
fraud. 

Quaere,  as  to  what  may  be  effect  of  judgment  allowing  naturalization  la 
case  where  government  has  appeared  and  litigated  the  matter. 

Cited  in  dissenting  opinion  in  United  States  v.  Mulvey,  232  Fed.  522, 
majority  holding  representative  of  bureau  of  naturalization  did  not 
appear  as  attorney  for  government,  and  order  of  naturalization  in  pro- 
ceeding not  adversary,  is  not  judgment  precluding  government  from 
questioning  its  validity  for  fraud. 

Foundation  of  doctrine  of  res  Judicata  or  estoppel  by  Judgment  is  that 
both  parties  have  had  their  day  in  court,  and  certificate  of  naturalization 
procured  ex  parte  has  no  conclusive  effect  as  against  pubUc,  but  like  other 
public  grants  may  be  revoked  for  fraud. 

Approved  in  In  re  Hartman,  232  Fed.  800,  denial  of  application  for 
citizenship  by  State  court  is  adjudication  of  right  to  be  admitted  until 
applicant  can  prove  he  has  been  person  of  good  moral  character  for  five 
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years;  United  States  v.  Leles,  227  Fed.  192,  denying  motion  to  dismiss 
proceeding  nnder  Act  of  1906,  §  16,  to  cancel  naturalization  certificate 
where  basis  of  motion  to  dismiss  is  that  alleged  invalidity  is  mere  irreg- 
ularity which  may  be  corrected  upon  appeal;  United  States  v.  Ness,  217 
Fed.  171,  holding  failure  of  State  court  to  attach  certificate  of  Depart- 
ment of  Commerce  and  Labor  to  naturalization  certificate  was  error  of 
procedure,  not  illegality  within  meaning  of  section  16  of  Act  of  1906, 
and  refusing  to  cancel  naturalization  certificate;  Scotten  v.  Rosenblum, 
231  Fed.  360,  dismissing  bill  to  reopen  judgment  at  law  upon  ground  of 
fraud  of  defendant  in  denying^  his  signature  on  certificate  filed  with 
sheriff. 

^Hiether  Judicial  review  of  certificate  of  naturaUzatlon  should  be  con- 
ducted in  one  mode  or  another  is  matter  idadnly  resting  in  legislative  di»-. 
cretlon. 

Approved  in  United  States  v.  Nopoulos,  226  Fed.  668,  holding  Federal 
court  has  jurisdiction  under  Act  of  1906,  section  16,  of  proceeding  to  set 
aside  for  fraud  naturalization  certificate  issued  by  State  court,  whether 
or  not  right  of  appeal  exists,  which  is  negatived. 

Alien  fUend  is  offered  privilege  of  dtlseniOilp  upon  certain  conditions 
and  nuiy  become  dtisen  only  upon  strict  compliance  with  acts  of  Congress. 

Approved  in  In  re  Brefo,  217  Fed.  134,  holding  declaration  of  inten- 
tion not  filed  upon  forms  prescribed  by  act  of  1906  is  nullity  and  cannot 
be  made  basis  of  petition  for  naturalization. 

Allen  practicing  imposition  npom  coort  to  obtain  oertlflcate  of  natiirali- 
sation  has  no  moral  or  constitatlonal  right  to  retain  privileges  of  citisen- 
ihip. 

Approved  in  United  States  v.  Albertini,  206  Fed.  136,  canceling  cer- 
tificate of  naturalization  issued  upon  .verified  petition  stating  alien  is 
unmarried  when  in  fact  he  had  deserted  wife  and  children  in  native 
land. 

Provision  of  article  I,  section  9,  of  Constitation  prohibiting  ez  poet 
facto  laws  relates  to  laws  respecting  criminal  punishments  and  not  to  retro- 
spective legislation  of  any  other  description. 

Approved  in  Bu^ajewitz  v.  Adams,  228  U.  S.  691,  57  L.  Ed.  980,  33 

Sup.  Ct.  607,  prohibition  of  ex  post  facto  laws  in  article  I,  section  9  of 

Constitution  has  no  application  in  proceeding  to  deport  alien  under  act 

of  1910  amending  act  of  1907. 

Validity   of  statute   makin<?   certain   facts   prima   facie   evidence. 
Note,  Ann.  Cas.  1916B,  699. 
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225  IT.  8.  243-245,  56  L.  Ed.  1072,  32  Snp.*  Ot.  760,  R.  J.  I>ASNEIX  T.  ILU- 
NOIS  CENT.  E.  E.  CO. 

Under  act  of  1910,  amending  section  16  of  Act  to  Begnlate  Oommerce, 
Federal  and  State  courts  have  concurrent  Jurisdiction  of  action  based  upon 
award  of  reparation  by  Interstate  Commerce  Commission. 

Approved  in  Tullar  v.  Illinois  Cent.  R.  R.  Co.,  213  Fed.  283,  remand- 
ing to  State  court  where  plaintiff  joins  cause  of  action  for  overcharges 
on  interstate  shipment  that  might  be  removable,  with  cause  of  action 
for  damages  for  shrinkage  and  expense  of  feeding  animals  transported, 
which  is  not  removable. 

Direct  writ  of  error  does  not  lie  under  Act  of  1891,  section  5,  to  review 
question  as  to  whether  plaintiff  is  entitled  to  recover  excess  over  reason- 
able rate  in  absence  of  averment  of  previous  action  by  Interstate  Commerce 
Commission,  as  such  question  may  be  determined  by  State  or  Federal  court 
and  does  not  go  to  Jurisdiction  of  Federal  court  as  Federal  court. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  372,  58  L.  Ed.  1358,  34  Sup.  Ct.  810,  holding,  on  direct  appeal 
under  Judicial  Code,  §  238,  in  suit  to  set  aside  judgments  of  special 
courts  of  eminent  domain  as  cloud  on  title.  Supreme  Court  is  concerned 
only  with  jurisdictional  question,  not  whether  appellant  is  entitled  to  re- 
lief sought ;  Farrugia  v.  Philadelphia  etc.  Ry.  Co.,  233  U.  S.  353,  58  L.  Ed. 
997,  34  Sup.  Ct.  591,  dismissing  direct  writ,  of  error  to  review  decision 
of  District  Court  granting  nonsuit  in  action  under  Federal  Employers' 
Liability  Act  of  1908  because  evidence  did  not  show  employee  was  en- 
gaged in  intei-state  commerce;  Bogart  v.  Southern  Pacific  Co.,  228  U.  S. 
144,  57  L.  Ed.  7?2,  33  Sup.  Ct.  497,  holding  direct  appeal  does  not  lie 
under  Act  of  1891,  §  5,  from  decision  6f  Federal  court  dismissing  ease 
removed  from  State  court  because  of  absence  of  indispensable  party; 
National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  211  Fed.  68,  127  C.  C.  A.  561, 
holding  appeal  was  properly  taken  to  Circuit  Court  of  Appeals  and  not 
directly  to  Supreme  Court  from  judgment  of  trial  court  of  presen ting- 
both  questions  of  jurisdiction  as  Federal  court  under  section  9  of  Com- 
merce Act  and  of  merits  in  action  against  interstate  carrier  to  recover 
unreasonable  charges,  wliere  complaint  did  not  show  question  of  rea- 
sonableness had  been  submitted  to  Interstate  Commerce  Commission. 

Distinguished  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
U.  S.  250,  57  L.  Ed.  1474,  33  Sup.  Ct.  916,  holding  Supreme  Court  has 
jurisdiction  on  direct  writ  of  error  to  review  order  of  dismissal  denying- 
jurisdiction  of  Federal  court  in  action  for  damages  resulting  from 
preferential  rates  to  other  shippers,  which  under  sections  8  and  9  of 
Commerce  Act  can  only  be  brought  in  Federal  court. 

Miscellaneous.  Cited  in  Darnell  v.  Illinois  Cent.  R.  Co.^  206  Fed.  446, 
124  C,  C.  A.  327,  reciting  history  of  litigation* 
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^  ^.  &  246-264,  56  I*.  Ed.  1074,  32  Sup.  Ct.  822,  CBESWILL  T.  OBAND 

i«ODaE  K.  or  P. 

^Judgment  of  State  court  denying  ilglit  claimed  under  act  of  1870, 
^^^  by  Congress,  to  use  name,  insignia,  and  emblems  of  order,  is  re- 
^ble  by  Supreme  Court  by  virtue  of  proTlsions  of  sectlom  287  of  Judicial 

-Approved  in  Supreme  Lodge,  Knights  of  Pythias,  v.  Mims,  241  U.  S. 

f^^,  60  Is.  Ed.  1185,  36  Sup.  Ct.  702,  holding  Supreme  Court  has  juris- 

^^ctJon  under  Judicial  Code,  §  237,  to  review  judgment,  where  case  turns 

^  construction  of  charter  of  association  which  is  act  of  Congress  and 

p^^2  4l^Txi,  justifies  under  it;  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229 

^  3.    27-7,  57  L.  Ed.  1186,  33  Sup.  Ct.  858,  holding  in  action  for  death 

%e<i    ^^  H^j^„  ^f  Sei-vice  Act  of  1907  and  Employers'  Liability  Act  of 

ijra,     <i filial  of  claim  that  there  is  no  evidence  to  show  liability  under 

Fe  ^:Mr^^\     j^^^  jg  reviewable  because  inherently  involving  operation  of  Fed- 

0j'^    I^-^^^  .  Supreme  Lodge  Knights  of  Pythias  v.  Knights  of  Pythias  etc., 

jO^   T^^i^s.  283,  69  South.  89,  where  right  to  use  corporate  name  and  in- 

iw   ^^    ^"^  based  upon  act  of  Congress  of  1870,  and  determination  of  such 

(j^  X^^^^^^  is  reviewable  by  Federal  Supreme  Court,  State  court  is  con- 

^    ^^    Tay  decision  of  that  court  that  laches  bars  right  to  restrain  such 

^^^txnguished  in  Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  692,  58 

V   .  ^    ^01,  34  Sup.  Ct.  471,  dismissing  writ  of  error  to  review  State 

^cc\svon  which  held  employee  was  employee  of  express  company  and 

l\ol  ot  railway,  and  refused  to  apply  Federal  Employers'  Liability  Act; 

aissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  287, 

6*7  !«.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding  in  action  for  death 

based  on  Hours  of  Service  Act  of  1907  and  Employers'  Liability  Act  of 

1908,  denial  of  claim  that  there  is  no  evidence  to  show  liability  under 

Federal  law,  is  reviewable  because  inherently  involving  Federal  question. 

Whether  or  not  defendants  and  their  successors  were  entitled  to  prose- 
cute, in  State  court,  application  to  be  made  domestic  corporation  of  Georgia^ 
is  nonfederal  question. 

Approved  i(in  Northern  Pac.  Ry.  Co.  v.  Concannon,  239  U.  S.  388,  60 
L.  Ed.  344,  36  Sup.  Ct.  158,  reversing  decision  of  State  court  for  erro- 
neous construction  of  act  of  Congress,  of  1904  validating  conveyances 
of  land  within  railway  right  of  way,  but  leaving  open  for  State  court  to 
decide  question  of  adverse  possession  asserted  to  have  been  completed 
prior  to  passage  of  act  of  1904. 

WliUe  Supreme  Court  on  writ  of  error  to  State  court  does  not  review 
findinga  of  fact,  where  Federal  right  baa  been  denied  as  result  of  finding 
ot  fact  and  evidence  Is  in  record,  question  of  law  la  open  for  dedalon; 
■where  conclusions  of  law  and  findings  of  fact  are  Intermingled  court  may 
analyze  facts  for  purpose  of  passing  npon  Federal  question. 
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Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  563,  60  L.  Ed.  798. 
36  Sup.  Ct.  434,  holding  findings  of  trial  court  as  to  condition  of  bank 
and  knowledge  of  directors  of  falsity  of  statements  published  under 
Federal  statute  were  supported  by  evidence,  and  reversing  judgment  of 
State  Supreme  Court  denying  recovery  under  Federal  statute  in  action 
by  depositors  against  directors;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett, 
236  U.  S.  673,  69  L.  Ed.  781,  35  Sup.  Ct.  481,  holding  upon  analysis  of 
evidence  in  action  for  death  that  proof  was  sufficient  to  justify  submis- 
sion of  case  to  jury  and  refusal  of  trial  court  to  instruct  verdict  was 
not  error ;  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610,  59  L.  Ed.  748, 
35  Sup.  Ct.  437,  holding  in  suit  to  restrain  enforcement  of  West  Virginia 
statute  of  1907  establishing  two-cent  passenger  rate  that  finding  of  rea- 
sonableness of  rate  in  decree  of  State  court  is  general  conclusion  of  fact, 
and  in  deciding  Federal  question  analysis  of  facts  is  necessary;  South- 
em  Pacific  Co.  V.  Schuyler,  227  U.  S.  611,  43  L.  R.  A.  (N.  S.)  901.  57 
L.  Ed.  669,  33  Sup.  Ct.  277,  holding  status  of  railway  mail  clerk  as 
interstate  passenger  is  mixed  question  of  law  and  fact,  reviewable  by 
analysis  of  evidence,  and  upholding  finding  of  State  court  that  sueh 
employee  was  gratuitous  interstate  passenger,  and  affirming  judgment 
allowing  recovery  for  death,  irrespective  of  whether  Hepburn  Act  pro- 
hibits giving  of  free  interstate  transportation;  Union  Pac.  R.  Co.  ▼. 
Public  Utilities  Commission,  95  Kan.  622,  148  Pac.  673,  refusing  to 
enjoin  enforcement  order  establishing  intrastate  rate  on  coal. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
593,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  740,  35  Sup.  Ct.  429,  refusing  to  re- 
view finding  of  fact  that  intrastate  rate  on  coal  is  noncompensatory  and 
holding  North  Dakota  rate  statute  of  1907  void  as  confiscatory;  Mied- 
reich  v.  Lauenstein,  232  U.  S.  244,  68  L.  Ed.  590,  34  Sup.  Ct.  309,  accept- 
ing finding  of  fact  of  State  court  that  service  of  process  was  not  fraud- 
ulently procured  by  predecessor  in  title  of  defendant  in  error  or  her 
attorneys,  and  refusing  to  set  aside  judgment  based  upon  false  return 
of  sheriff,  where  person  injured  has  remedy  against  sheriff;  Portland 
Ry.  Light  etc.  Co.  v.  Railroad  Commission,  229  U.  S.  412,  57  L.  Ed.  1259, 
33  Sup.  Ct.  827,  accepting  findings  of  fact  of  State  court  based  upon  evi- 
dence and  affirming  judgment  refusing  to  enjoin  enforcement  of  order 
establishing  interurban  street  railway  rates;  Wood  v.  Chesborough,  228 
U.  S.  678,  57  L.  Ed.  1021,  33  Sup.  Ct.  706,  dismissing  writ  of  error  to 
review  judgment  of  State  court  holding  its  former  judgments  are  res 
judicata  and  cause  of  action  is  barred  by  statute  of  limitations  and 
laches,  in  suit  to  quiet  title  to  land  derived  from  Federal  and  State 
grants,  where  claimants  assert  repeal  of  State  acts  and  cancellation  of 
titles  is  impairment  of  contract. 

Evidence  herein  held  not  to  tend  to  prove  intent  on  part  of  corporate 
order  using  name  Knights  of  Pythias  and  emblems  of  that  order  to  deceire 
public  or  to  work  pecuniary  damage  to  older  organization. 
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Approved  in  Afro-American  Order  of  Owls,  Baltimore  Nest  No.  1,  v. 
Talbot,  123  Md.  471,  473,  91  Atl.  572,  573,  refusing  in  action  by  cor- 
poration having  adopted  name  ''Order  of  Owls"  to  enjoin  use  of  name 
"Afro- American  Order  of  Owls,"  but  enjoining  use  of  emblem. 

Bight  of  corporation  organized  for  purposes  other  than  pecuniary 
profit  to  use  name  similar  to  that  of  other  corporation.  Note, 
Ann.  CaB.  1913E,  642. 

Bight  of  society  to  protection  against  use  of  name,  insignia,  ritual, 
etc.,  by  another.    Note,  L.  B.  A.  1915B,  1076,  1078,  1080,  1082. 

226  Xr.  a  264-271,  56  L.  Ed.  1082,  S2  Sup.  Ot.  828,  KOBFOLK  ft  S.  TURN- 
PIKE OO.  ▼.  VIBGINIA. 

Where  highest  State  court  denies  writ  of  error  because  In  its  opinion 
Judgment  was  plainly  right,  ambiguity  arises  as  to  whether  such  denial  is 
refusal  of  Jurisdiction  or  afflimance  on  merits;  but  such  ambiguity  of  form 
should  not  be  resolved  against  Jurisdiction  where  it  is  clear  that  court 
deemed  it  was  ezercisiiig  Jurisdiction  and  affirming  Judgment  as  is  shown 
by  previous  rulings,  and  fact  that  presiding  Judge  of  State  court  allowed 
writ  of  error  for  review  by  ^Federal  Supreme  Court. 

Approved  in  Mulcrevy  v.  San  Francisco,  231  U.  S.  673,  58  L.  Ed.  430, 
34  Sup.  Ct.  260,  following  rule ;  Keokee  Consolidated  Coke  Co.  v.  Taylor, 
234  XT.  S.  226,  68  L.  Ed.  1289,  34  Sup.  Ct.  856,  allowing  writ  of  eiror 
September  25,  1912,  to  review  judgment  of  Circuit  Court  of  Virginia 
involving  validity  of  statute  under  Fourteenth  Amendment,  although 
State  Supreme  Court  denied  writ  of  error  to  review  such  judgment;  St. 
Louis  etc.  Ry.  Co.  v.  Scale,  229  U.  S.  157,  Ann.  Cas.  1914C,  156,  57 
L.  Ed.  1133,  33  Sup.  Ct.  651,  denying  motion  to  dismiss  writ  of  error 
to  Texas  Court  of  Civil  Appeals  allowed  after  State  Supreme  Court 
denied  writ  of  error. 

Supreme  Court  for  guidance  of  suitors  in  future  announces  rule  that 
after  present  term  where  writ  of  error  is  prosecuted  to  decree  of  highest 
State  court  declining  to  allow  writ  of  error  to  or  H^peal  from  lower  State 
court,  unless  it  clearly  appears  on  face  of  record  by  affirmance  in  express 
terms  that  such  denial  was  exercise  of  Jurisdiction,  ambiguity  will  be 
resolved  against  Jurisdiction. 

Approved  in  Stratton  v.  Stratton,  239  U.  S.  57,  60  L.  Ed.  190,  36  Sup. 
Ct.  27,  dismissing  appeal  from  judgment  of  Court  of  Appeals  of  Ohio 
on  ground  that  State  Supreme  Court  had  discretionary  power  of  review 
under  Ohio  Constitution,  which  it  had  not  exercised;  Louisiana  Naviga- 
tion Co.  V.  Oyster  Commission  of  Louisiana,  226  U.  S.  101,  57  L.  Ed. 
140,  33  Sup.  Ct.  78,  dismissing  writ  of  error  to  review  judgment  of  State 
court,  which  judgment  on  its  face  is  not  final;  Valley  Steamship  Co.  v. 
Wattawa,  241  U.  S.  642,  60  L.  Ed.  1217,  36  Sup.  Ct.  447,  dismissing  for 
want  of  jurisdiction. 
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225  IT.  8.  272-281,  56  L.  Ed.  1087,  32  Sap.  Ct.  756»  RATLBOAD  OOMiaS- 
SION  OF  THE  STATE  OF  BUSSISSIPPI  ▼.  LOUISVILLE  ft  K.  B.  B. 
CO. 

MiscellaneoiLS.     Cited  in  State  v.  Louisville  etc.  R.  Co.,  104  Miss.  416, 
61  South*  426,  discussing  validity  of  anti-removal  statute  of  1908. 

226  U.  8.  282-302,  56  L.  Ed.  1091,  32  Sup.  Ot,  761,  PBOOTEB  ft  GAMBLE 
CO.  ▼.  X7NITED  STATES. 

ProTlslons  of  section  1,  Act  of  1910,  to  establish  commerce  court,  estab- 
Uflbing  Jurisdiction  of  that  court  (new  section  207  of  Judiciary  Act  of  1911), 
confers  jurisdiction  only  to  entertain  complaints  as  to  afllrmatlTe  orders 
of  commission. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  207  Fed.  592,  594, 
following  rule. 

Act  of  1910  creating  commerce  court  (Judicial  Oode,  section  207)  with 
authority  to  set  aside  or  enjoin  orders  of  commission,  like  authority  previ- 
ously exercised  by  Federal  courts  was  confined  to  determining  whether  there 
had  been  violations  of  Constitution,  want  of  statutory  authority,  or  snch 
arbitrary  exercise  of  power  as  virtually  to  transcend  anthority  conferred. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  United  States,  231  U.  S.  736, 
58  L.  Ed.  460,  34  Sup.  Ct.  316,  and  Kansas  City  Southern  Ry.  Co.  v. 
United  States,  231  U.  S.  440,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed.  303,  34 
Sup.  Ct.  125,  both  following  rule;  United  States  v.  Louisiana  etc.  Ry. 
Co.,  234  U.  S.  22,  58  L.  Ed.  1193»  34  Sup.  Ct.  741  (affirming  209  Fed. 
248),  where  validity  of  order  of  commission  directing  railroad  to  dis- 
continue division  of  rates  with  another  railroad  depends  upon  whether 
latter  is  common  carrier  or  plant  facility,  determination  of  that  ques- 
tion upon  undisputed  facts  is  conclusion  of  law,  subject  to  judicial 
review;  United  States  v.  Baltimore  etc.  R.  R.  Co.,  225  U.  S.  323,  324, 
325,  56  L.  Ed.  1106,  32  Snp.  Ct.  817,  affirming  order  of  commerce  court, 
allowing  injunction  pendente  lite  to  restrain  enforcement  of  order  of 
Interstate  Commerce  Commission  directing  carrier  to  desist  from  paying 
allowances  for  lighterage;  Texas  etc.  Ry.  Co.  v.  United  States,  205  Fed. 
385,  holding  Interstate  Commerce  Commission  may  require  equalization 
of  rates  between  two  localities,  although  inequality  is  not  due  to  volun- 
tary act  of  carrier,  but  to  regulation  of  State  commission  in  one  locality; 
Sabre  v.  Rutland  R.  Co.,  86  Vt  365,  Ann.  Oas.  1915C.  1269,  85  Atl.  701, 
upholding  statute  authorizing  public  service  commission  to  investigate 
necessity  of  gates  at  crossing  near  station  and  to  require  erection  of 
gates  if  commission  finds  crossing  dangerous;  Louisville  etc.  R.  Co.  v. 
Kentucky  Railroad  Commission,  214  Fed.  468,  arguendo. 

Where  constitutional  question  depends  upon  proTlsions  of  Act  to  Begu- 
late  C<«nmerce^  that  question  is  subject  to  precedent  action  of  Interstate 
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Commerce  Oommisslon,  and  commerce  court  hM  JorUdlctlim  only  in  Tlrtoe 
of  prior  ai&rmfttiTe  order  of  commiBSion. 

Approved  in  American  Sugar  Refining  Co.  v.  Delaware  etc.  Ry.  Co., 
200  Fed.  654,  holding  effect  of  commission's  decision  declaring  allow- 
ances for  carting  sugar  from  refinery  to  cars  were  invalid,  was  to  elimi- 
nate such  allowances  from  filed  tariffs  without  action  on  part  of  carrier. 

Miscellaneous.  Cited  in  Hooker  v.  Knapp,  225  U.  S.  305,  56  L.  Ed. 
1099,  32  Sup.  Ct.  769,  companion  case. 

225  V.  8.  S02-306,  66  Lw  Ed.  1099,  32  Bap.  Ot.  769^  HOOKEB  T.  S3TAPP. 

Not  cited. 

225  V.  a  306-326,  66  In  Ed.  1100,  32  Snp.  Ot  817,  UNITED  STATES  ▼. 
BAI.TIMOEE  ft  O.  B.  R.  CO.    . 

Miscellaneous.  Cited  in  Baltimore  etc.  R.  Co.  y.  United  States,  200 
Fed.  781,  reciting  history  of  litigation. 

225  IT.  S.  326-346,  66  L.  Ed.  1107,  32  Sup.  Ot.  742,  INTEBSTATB  OOM- 
BIEBOE  OOMMISSION  ▼.  BALTIMOBE  ft  OHIO  E.  E.  00. 

Wliere  qtnestion  presented  by  petition  is  that  order  of  commission  was 
not  merely  administratiTe,  but  proceeded  ftom  construction  of  sections  2 
and  3  of  Interstate  Oommerce  Act  as  applicable  to  trafllc,  and  that  charges 
for  transportation  violated  those  sections,  commerce  court  had  Jurisdiction 
to  enjoin  orders  of  commission. 

Approved  in  Kansas  City  Southern  Ry.  Co.  y.  United  States,  231  U.  S. 
440,  52  L.  B.  A.  (N.  S.)  1,  58  L.  Ed.  303,  34  Sup.  Ct.  125,  upholding 
order  of  commission  establishing  method  of  keeping  accounts  by  inter- 
state carriers  under  authority  of  Hepburn  Act  of  1906. 

225  U.  a  847-391,  56  L.  Ed.  1114,  32  Sup.  Ot.  793,  HTDE  ▼.  UNITED 
STATSa 

Under  Bevlsed  Statutes,  section  6440,  conspiracy  alone  does  not  con- 
Btitttte  the  offense,  but  it  needs  addition  of  overt  act,  and  such  act  is  some- 
thing more  than  evidence  of  conspiracy;  it  is  part  of  conspiracy. 

Approved  in  United  States  v.  Rabinowich,  238  U.  S.  86,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  holding  conspiracy  to  commit  oiTense  of  conceal- 
ing property  belonging  to  bankrupt's  estate,  made  criminal  by  Bank- 
ruptcy Act,  §  29b,  is  not  of  itself  offense  within  meaning  of  that  section, 
and  prosecution  for  such  conspiracy  is  not  limited  by  section  29d; 
United  States  v.  Grand  Trunk  Ry.  Co.,  225  Fed.  286,  holding  in  prosecu- 
tion under  Rev.  Stats.,  §  5440,  for  conspiracy  by  railroad  and  shipper  in 
violation  of  Interstate  Commerce  Act,  §6,  prohibiting  rebates,  fact 
that  alleged  overt  acts  were  innocent  when  unconnected  with  conspiracy 
does  not  invalidate  indictment;  Tillinghast  v.  Richards,  225  Fed.  230, 
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^232,  holding  indictment  in  New  York  for  conspiracy  to  defraud  United 
States  by  removing  oleomargarine  from  factory  in  Rhode  Island  with- 
out payment  of  tax  thereon,  alleging  purchase  of  palm  oil  in  New  York 
as  overt  act,  is  insufficient;  Harrison  v.  Moyer,  224  Fed.  225,  indictment 
for  conspiracy  to  obtain  money  by  false  pretenses  without  charging' 
overt  act,  is  not  indictment  under  Penal  Code,  §  37,  but  is  indictment 
for  common-law  conspiracy  under  section  910  of  District  of  Columbia 
Code  of  1901 ;  United  States  v.  Linton,  223  Fed.  679,  680,  indictment  for 
conspiracy  formed  at  Vancouver  to  transport  woman  in  foreign  com- 
merce in  violation  of  White  Slave  Act  of  1910,  alleging  overt  acts  within 
western  district  of  Washington,  gives  Federal  court  of  that  district 
jurisdiction;  dissenting  opinion  in  Houston  v.  United  States,  217  Fed. 
859,  864,  866,  133  C.  C.  A.  562,  majority  holding  indictment  under  Rev. 
Stilts.,  §5440,  for  conspiracy  to  defraud  -  United  States  of  mon^  by 
fraudulent  bids  for  furnishing  coal,  is  not  insuf^cient  for  failure  to 
allege  bids  were  made  by  conspirators. 

Explained  in  Houston  v.  United  States,  217  Fed.  855, 133  C.  C.  A.  562, 
holding  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud 
United  States  of  money  by  fraudulent  bids  for  furnishing  coal,  is  not 
insufficient  for  failure  to  allege  bids  were  made  by  conspirator. 

Distinguished  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  535, 
59  li.  Ed.  708,  35  Sup.  Ct.  291,  clause  of  indictment  not  alleging  liquor 
was  to  be  brought  from  without  State  nor  referring  to  clauses  setting 
forth  overt  acts,  including  interstate  transactions,  is  not  averment  that 
liquor  was  to  be  introduced  from  another  State,  and  indictment  relates 
only  to  intrastate  transactions;  Nash  v.  United  States,  229  U.  8.  378, 
57  L.  Ed.  1236,  33  Sup.  Ct.  780,  indictment  under  Rev.  Stats.,  §  5440,  for 
conspiracy  in  violation  of  Sherman  Anti-trust  Act,  need  not  aver  overt 
acts,  as  that  act  makes  act  of  conspiracy  only  condition  of  liability ;  State 
▼.  Fullerton  Lumber  Co.,  35  S.  D.  423, 152  N.  W.  712,  holding  indictment 
for  conspiracy  to  restrain  intrastate  trade  in  violation  of  Laws  1909, 
c.  224,  is  sufficient  though  failing  to  allege  overt  act  as  required  by 
Penal  Code,  §  231. 

• 

There  may  be  eonstmctive  presence  In  State,  distinct  from  personal 
presence,  by  which  cilme  may  be  consummated. 

Approved  in  Tillinghast  v.  Richards,  225  Fed.  231,  232,  holding  indict- 
ment in  New  York  for  conspiracy  to  defraud  United  States  by  removing 
oleomargarine  from  factory  in  Rhode  Island  without  payment  of  tax 
alleging  purchase  of  palm  oil  in  New  York  as  overt  act  is  insufficient. 

Where  conspiracy  is  continuous,  sixth  amendment  does  not  preclude 
trial  in  any  State  or  district  in  which  overt  act  is  committed,  and  it  Is  not 
essential  where  conspiracy  ia  formed  so  far  as  Jurisdiction  of  court  is 
concerned. 
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Approved  in  Brown  y.  Elliott,  226  U.  8.  400,  402,  56  L.  EcL  1140,  32 
Sup.  Ct.  812,  holding  indictment  under  Rev.  Stats.,  §  54^,  for  con- 
spiracy to  use  mails  -to  defraud,  alleging  continuous  conspiracy  and 
overt  act  of  renting  postoffice  box  in  Nebraska  gave  Federal  court  in 
Nebraska  jurisdiction^  although  not  alleging  conspiracy  was  formed  in 
Nebraska. 

Overt  acts  performed  in  one  district  by  party  to  conspiracy  formed  In 
ttiother  district  In  violation  of  Bevlsed  Statutes,  section  6440,  gives  court 
in  district  In  which  overt  acts  are  performed  Jurisdiction  of  all  conspirators. 

Approved  in  Brown  v.  Elliott,  225  U.  8.  400,  56  L.  Ed.  1140,  32  Sup. 
Ct  812,'following  rule;  Rose  v.  United  States,  227  Fed.  361,  142  C.  C.  A. 
53,  indictment  under  Criminal  Code,  §  37,  for  conspiracy  to  defraud 
United  States  through  use  of  mails,  alleging  deposit  of  letters  in  mails 
is  supported  by  proof  that  accused  caused  others  to  deposit  letters  in 
mail;  United  States  v.  Linton,  223  Fed.  679,  indictment  for  conspiracy 
formed  at  Vancouver  to  violate  White  Slave  Act  of  1910  by  transport- 
ing woman  in  foreign  commerce  for  purposes  of  prostitution,  ailing 
overt  acts  within  western  district  of  Washington  give  Federal  court  of 
that  district  jurisdiction;  Hitchman  Coal  etc.  Co.  v.  Mitchell,  202  Fed. 
555,  holding  declarations  of  persons  engaged  in  combination,  explana- 
tory of  acts  done  in  furtherance  of  its  objects  are  competent  evidence, 
after  combination  has  been  proved,  on  question  of  its  legality ;  People  v. 
Blumenberg,  271  111.  185,  110  N.  E.  790,  holding  no  variance  is  shown 
by  fact  that  indictment  is  for  conspiracy  formed  in  Chicago  and  in 
Will  c5unty,  and  evidence  shows  formation  of  conspiracy  in  New  York 
and  its  renewal  in  Chicago  by  overt  acts. 

Distinguished  in  Tillinghast  v.  Richards,  225  Fed.  228,  230,  232,  234, 
holding  indictment  in  New  York  for  conspiracy  to  defraud  United 
States  by  removing  oleomargarine  from  factory  in  Rhode  Island  with- 
out payment  of  tax  thereon,  alleging  as  overt  act  purchase  of  palm  oil 
in  New  York,  is  insufficient. 

Conspiracy  may  be  continuing  one  and  offense  is  not  barred  by  expira- 
tion of  period  of  limitations  from  date  of  conspiracy. 

Approved  in  Ryan  v.  United  States,  216  Fed.  33,  132  C.  C.  A.  257,  in- 
dictment under  Rev,  Stats.,  §  5440,  charging  conspiracy  formed  in  1906 
to  transport  explosives  on  interstate  passenger  trains  in  violation  of 
Criminal  Code,  §§232,  235,  and  alleging  overt  acts  from  1908  to  1911 
to  carry  out  its  object  avers  continuing  conspiracy  to  commit  offense 
against  United  States;  Breese  v.  United  States,  203  Fed.  830,  831,  122 
C.  C.  A.  142,  prosecution  for  conspiracy  to  embezzle  funds  of  national 
bank  formed  more  than  three  years  before  indictment  is  not  barred  by 
limitations,  where  overt  act  was  committed  within  three  years;  Warren 
V.  United  States,  199  Fed.  756,  43  L.  R.  A.  (N.  S.)  278,  118  C.  C.  A.  191, 
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prosecution  for  concealment  of  property  by  bankmpt  is  barred  by  limi- 
tations, where  acts  occurred  more  than  twelve  months  before  indictment 
and  nothing  was  done  within  that  period  except-  to  remain  silent. 

Pleas  in  abatement  on  account  of  Irregularities  in  selecting  and  im- 
paneling grand  Jury  wbich  do  not  relate  to  competency  of  individual  Jurors 
must  be  pleaded  with  strict  exactness  and  at  first  opportunity. 

Approved  in  Breese  v.  United  States,  226  U.  S.  11,  57  L.  Ed.  102.  33 
Sup.  Ct.  1,  objection  that  indictment  was  not  publicly  presented  because 
grand  jury  did  not  accompany  fox«man  in  body  to  courtroom  is  waived 
by  not  making  it  at  first  opjwrtunity ;  Moffatt  v.  United  States,  232  Fed. 
528,  146  C.  C.  A.  480,  overruling  plea  in  abatement  filed  nine  months 
after  return  of  indictment  without  exercising  delay,  where  plea  is  based 
upon  fact  that  twenty-four,  instead  of  twenty- three  grand  jurors  re- 
sponded to  summons  and  no  resulting  prejudice  to  accused  is  shown. 

Bevlsed  Statutes,  section  6600,  provide  tbat  arraag«ment  and  dassifl- 
cation  of  tlie  several  sections  of  revision  is  for  more  convenient  and  orderly 
arrangement  of  same,  and  no  inference  or  presumption  Pi  legislative  con- 
struction is  to  be  drawn  from  title  under  wbidi  any  particular  section  is 
placed. 

Approved  in  Buck  Stove  etc.  Co.  v.  Vickers,  226  U.  S.  213,  67  L.  Ed. 
191,  33  Sup.  Ct.  41,  holding  power  of  Supreme  Court  on  writ  of  error  to 
State  court  to  review  ruling  upon  plea  in  abatement,  is  not  affected  by 
Rev.  Stats.,  §  1011. 

Where  verdict  convicting  some  of  defendants  and  acquitting  others  was 
within  issues  of  case,  testimony  of  Jurors  should  not  be  received  to  show 
matters  which  essentially  inhere  in  verdict  itself  and  necessarily  depend 
upon  testimony  of  Jurors  and  can  receive  no  corroboration. 

Approved  in  McDonald  v.  Pless,  238  U.  S.  269,  59  L.  Ed.  1308,  35  Sup. 
Ct.  783  (affirming  206  Fed.  265,  124  C.  C.  A.  131),  refusing  to  set  aside 
verdict  in  action  to  recover  for  legal  services  on  testimony  of  juror  that 
amounts  suggested  by  each  were  averaged;  Stout  v.  United  States,  227 
Fed.  804, 142  C.  C.  A.  323,  holding  verdict  cannot  be  impeached  by  testi- 
mony of  juror  that  jurors  discussed  failure  of  accused, to  testify. 

Overt  act  does  not  draw  conspiracy  to  wherever  such  overt  act  may  be 
done  and  give  court  of  that  district  Jurisdiction  (dissenting  opinion). 

Approved  in  dissenting  opinion  in  Brown  v.  Elliott,  225  U.  S,  403,  56 
L.  Ed.  1141,  32  Sup.  Ct.  812,  majority  holding  sixth  amendment  does  not 
preclude  trial  of  conspirators  indicted  under  Rev.  Stats.,  §  5440,  for 
using  mails  to  defraud  in  Federal  court  in  Nebraska  where  overt  act 
was  committed,  although  formation  of  conspiracy  was  in  another 
district. 

What  amounts  to  coercion  of  jury  by  court  into  agreeing  on  verdict. 
Note,  Ann.  Gas.  1912D,  450. 
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825  ir.  a  392-404,  66  Lw  Ed.  1136,  32  Sop.  Ot  812,  BBOWK  T.  HCJJOTT. 

fllztti  MiMmdment  does  not  preclnde  trial  for  consplrftoy  In  any  State 
or  district  wliere  overt  act  was  performed. 

Approved  in  Hyde  v.  United  States,  226  U.  8.  363,  367,  Ann.  Oas. 
1914A,  614,  66  L.  Ed.  1126,  1126,  32  Sap.  Ct.  793,  holding  person  in- 
dicted under  Rev.  Stats.,  §  5440,  for  conspiracy  to  defraud  goveminent 
of  pnblic  land  may  be  tried  in  place  where  overt  act  is  performed; 
United  States  v.  Linton,  223  Fed.  679,  indictment  for  conspiracy  formed 
at  Vancouver  to  transport  woman  in  foreign  commerce  in  violation  of 
White  Slave  Act  of  1910,  alleging  overt  acts  in  western  district  of 
Washington,  gives  Federal  court  jurisdiction  of  that  district;  Hitchman 
Coal  etc.  Co.  v.  Mitchell,  202  Fed.  555,  holding  declaration  of  persons 
engaged  in  combination,  explanatory  of  acts  done  in  furtherance  of  its 
objects  are  competent  evidence,  after  combination  has  been  proved,  on 
queslion  of  its  legality ;  People  v.  Blumenberg,  271  HI.  185, 110  N.  E.  790, 
holding  no  variance  is  shown  by  fact  that  indictment  under  Criminal 
Code,  §  46,  for  conspiracy  to  injure  business  of  another  alleges  con- 
spiracy was  formed  in  Chicago  and  in  Will  county,  and  evidence  shows 
formation  of  conspiracy  in  New  York  and  its  renewal  in  Chica^  by 
acts  done  in  furtherance  of  its  purpose. 

Distinguished  in  Tillinghast  v.  Richards,  225  Fed.  230,  231,  232,  234, 
holding  indictment  in  New  York  for  conspiracy  to  defend  United  States 
by  removing  oleomargarine  from  factory  in  Rhode  Island  without  pay- 
ment of  tax  thereon,  alleging,  as  overt  act,  purchase  of  palm  oil  in  New 
Yorky  is  insufficient. 

Indictment  for  cowviracy  under  Bevlsad  Statates,  section  5440,  alleg- 
ing eomniisaion  of  overt  acts  within  district  is  soAcient,  altliongh  it  alleges 
place  of  forming  conspiracy  is  unknown. 

Approved  in  United  States  v.  Farmer,  218  Fed.  931,  indictment  char- 
ging use  of  mails  in  furtherance  of  scheme  to  defraud  by  selling  de  luxe 
editions  of  booksy  alleging  books  were  not  rare,  nor  valuable,  nor  limited 
edition,  is  not  rendered  demurrable  by  allegation  of  ignorance  of  grand 
jury  of  exact  character  of  books. 

Venue  of  prosecution   for  criminal  conspiracy.     Note,   Ann.   Osb. 
1914A,  6S2. 

Wliere  conspiracy  is  continuous,  every  overt  act  is  act  of  all  conspira- 
tors. 

Approved  in  Heike  v.  United  States,  227  U.  S.  144,  67  L.  Ed.  465,  33 
Sup.  Ct.  226,  holding  in  prosecution  for  conspiracy  in  violation  of  Sher- 
man Anti-trust  Act,  liability  for  conspiracy  is  not  taken  away  by  its 
success;  Tillinghast  V.  Richards,  225  Fed.  231,  232,  holding  indictment 
in  New  York  for  conspiracy  to  defraud  United  States  by  removing  oleo- 
maxgarine  from  factory  in  Rhode  Island  withont  payment  of  tax,  alleg- 
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ing  purchase  of  palm  oil  in  New  York  as  overt  act,  is  insufficient ;  Meyer 
V.  United  States,  220  Fed.  803,  135  C.  C.  A.  664,  holding  prosecution  for 
conspiracy  to  defraud  government  by  selling  zinc  to  it  at  exorbitant 
price  is  not  barred  by  limitations,  where  check  is  negotiated  and  payment 
by  government  secured  within  period  of  limitations;  Ryan  v.  United 
States,  216  Fed.  33,  34, 132  C.  C.  A.  257,  holding  indictment  under  Rev. 
Stats.,  §  5440,  charging  conspiracy  formed  in  1906  to  transport  ex- 
plosives on  interstate  passenger  trains  in  violation  of  Criminal  Code, 
§§  232,  235,  and  alleging  overt  acts  from  1908  to  1911  to  carry  out  its 
object,  avers  continuing  conspiracy  to  commit  offense  against  United 
States. 

Where  considracy  is  continuous  and  during  its  existence  there  are  soc- 
oessive  overt  acts,  period  of  limitation  must  be  computed  from  date  of  last 
overt  act,  although  some  of  earlier  acts  may  have  occurred  more  than  three 
years  before  indictment  was  found. 

Approved  in  Tillinghast  v.  Richards,  225  Fed.  230,  232,  holding  indict- 
ment in  New  York  for  conspiracy  to  defraud  United  States  by  removing 
oleomargarine  from  factory  in  Rhode  Island  without  payment  of  tax., 
alleging,  as  overt  act,  purchase  of  palm  oil  in  New  York,  is  insufficient ; 
United  States  v.  Aviles,  222  Fed.  476,  indictment  alleging  formation  of 
conspiracy  within  jurisdiction  of  court  without  specifying  particular 
place  is  not  insufficient,  where  it  alleges  overt  acts  performed  at  specific 
places  within  jurisdiction  of  court;  State  v.  Fullerton  Lumber  Co.,  35 
S.  D.  423,  152  N.  W.  712,  holding  indictment  for  conspiracy  to  restrain 
intrastate  trade  in  violation  of  Laws  1909,  c.  224,  failing  to  allege  overt 
act,  as  required  by  Penal  Code,  §  231,  is  sufficient. 

Distinguished  in  Nash  v.  United  States,  229  U.  S.  378,  57  L.  Ed.  18S6, 
33  Sup.  Ct.  780,  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy  in 
violation  of  Sherman  Anti-trust  Act,  need  not  aver  overt  acts,  as  act  of 
conspiring  is  only  condition  of  liability  under  that  aci. 

225  V.  8.  406-420,  ^  L.  Ed.  1142,  82  SuiK  Ot.  748,  J0HN80N  T.  UHITHD 
STATES. 

Cogent  reason  for  condnsion  tbat  Code  of  District  of  Oolamlda  and 
Criminal  Code  were  intended  to  eziat  together  is  found  in  repealing  pro- 
visions of  Criminal  Code,  which,  in  section  15,  enumerates  in  detail  proTi- 
sions  repealed,  and  makes  no  reference  to  IMstrict  Code. 

Approved  in  United  States  v.  Winslow,  227  U.  S.  218,  57  L.  Ed.  485, 
33  Sup.  Ct.  253,  holding  Criminal  Appeals  Act  of  1907  was  not  repealed 
by  Judicial  Code  of  1911,  since  it  was  special  act  and  was  not  mentioned 
among  statutes  expressly  repealed  by  section  297. 

Necessity  of  arraignment  in  criminal  case.    Note,  Ann.  Oas.  19150, 
1074. 
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Effect  of  failure  to  give  aeonsed  opportunity  to  plead.    NotOi  46 
L.  B.  A.  (N.  8.)  664. 

225  U.  S.  420-430,  66  L.  Ed.  1147,  82  Sup.  Ct.  753,  aiiA8<K>W  v.  MOYE&. 

Wilt  of  habeas  corpiu  cannot  be  made  to  perform  ofllce  of  writ  of 
error.  ^ 

Approved  in  Henry  v.  Henkel,  235  U.  S.  229,  69  L.  Ed.  206,  35  Sup. 
Ct.  54,  denying  release  on  habeas  corpus  of  person  committed  in  removal 
proceeding  in  Ne>7  York  on  indictment  found  in  District  of  Columbia 
charging  refusal  to  testify  in  investigation  of  condition  of  national 
banks  authorized  by  resolution  of  House  of  Representatives;  Walters  v. 
McKinnis,  221  Fed.  751,  releasing  on  habeas  corpus  person  committed 
to  insane  asylum  by  Pennsylvania  court  of  quarter  sessions  without 
opportunity  to  be  heard  in  violation  of  Fourteenth  Amendment,  where 
court  of  common  pleas  declined  to  pass  upon  legality  of  commitment 
and  no  appeal  lies  from  decision  of  either  court ;  Howard  v.  Moyer,  206 
Fed.  558,  denying  habeas  corpus  to  release  person  convicted  on  two 
counts  and  given  single  sentence  of  ten  years'  imprisonment  and  two 
thousand  dollars  fine  under  Rev.  Stats.,  §  5478,  fixing  maximum  sentence 
at  five  years'  imprisonment  and  one  thousand  dollars'  fine;  Moyer  v. 
Anderson,  203  Fed.  882,  122  C.  C.  A.  175,  denying  habeas  corpus  to  re- 
lease person  convicted  and  sentenced  on  three  counts  of  indictment, 
after  such  person  has  served  term  on  first  count. 

Where  court  has  jorladlctlon  of  case,  writ  of  habeas  corpus  cannot  be 
employed  to  retry  IssnoB,  whether  of  law  or  of  fact 

Approved  in  Johnson  v.  Hoy,  227  U.  S.  247,  67  L.  Ed.  499,  33  Sup.  Ct. 
240,  denying  release  on  habeas  corpus  of  person  arrested  for  violation 
of  White  Slave  Traffic  Act,  alleged  unconstitutional  by  petitioner. 

Affidavit  reqtnlred  by  Judicial  Code,  section  21,  cannot  be  filed  after 
case  baa  been  tried  and  verdict  rendered  in  order  to  disqualify  judge  from 
pronouncing  sentence. 

Approved  iti  In  re  Equitable  Trust  Co.,  232  Fed.  840,  147  C.  C.  A.  30, 
denying  mandamus  to  compel  judge  to  proceed  no  further  and  to  certify 
eause  to  senior  circuit  judge  to  appoint  another  judge  under  Judicial 
Code,  §  21,  without  determining  sufficiency  of  affidavit  of  bias  and 
prejudice. 

Distinguished  in  Ex  parte  American  Steel  Barrel  Co.,  230  U.  S.  45, 
57  L.  Ed.  1884,  33  Sup.  Ct.  1007,  denying  mandamus  to  compel  district 
judge  to  resume  jurisdiction,  where  upon  filing  of  a£fidavit  of  bias  and 
prejudice  district  judge  withdrew  and  senior  circuit  judge  under  new 
Judicial  Code,  §  14,  designafed  another  judge  to  proceed  with  trial. 

Miscellaneous.  Cited  in  Daeche  v.  Bollschweiler,  241  U.  S.  641,  60 
Zi.  £d.  1217,  36  Sup.  Ct.  446,  dismissing  for  waut  of  jurisdiction. 
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225  U.  S.  430*136,  66  L.  Ed.  1151,  82  Sap.  Otw  741,  LOXTISVIliXS  T.  CUM- 
BEBIJOn)  TEI*.  ft  TEL.  CO. 

Supreme  Oourt  requires  clear  evidence  before  it  declares  rate  leglda- 
tion,  otherwlBe  valid,  void  on  ground  that  it  is  confiscatory,  and  whsa  it 
Is  considered  haw  speculative  every  figure  Is  ihat  we  have  set  down  wltli 
delusive  exactness,  result  Is  too  near  dividing  line  not  to  make  actual 
experiment  necessary. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  632,  sustaining 
demurrer  to  bill  in  suit  to  restrain  enforcement  of  intrastate  rate  order, 
where  bill  alleges  railroad  cannot  earn  fair  return  on  intrastate  freight 
without  alleging  facts  to  show  rates  are  confiscatory ;  State  ex  reL  Rail- 
road Commrs.  v.  Atlantic  Coast  Line  R.  Co.,  64  Fla.  476,  60  South.  188, 
g^nting  mandamus  to  compel  enforcement  of  rate,  where  evidence 
shows  carrier  will  at  least  make  some  profit;  Minneapolis  Gaslight  Co. 
V.  Minneapolis,  123  Minn.  248,  143  N.  W.  735,  denying  injunction  to 
restrain  ordinance  establishing  gas  rates;  Enid  City  Ry.  Co.  v.  Enid, 
43  Okl.  792,  144  Pac.  622,  holding  ordinance  under  Compiled  Laws  of 
1909  granting  street  railway  fi'anchise  was  valid  contract  when  accepted, 
and  ordinance  under  Revised  Laws  of  1910  requiring  additional  street 
paving  is  void  as  impMiirment  of  contract. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  IT.  S. 
000,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  748,  35  Sup.  Ct.  429,  holding  North 
Dakota  statute  establishing  maximum  intrastate  rates  on  coal  in  carload 
lots,  void  as  requiring  carrier  to  transport  coal  at  loss  or  for  nominal 
compensation;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95 
Kan.  619,  148  Pac.  672,  upholding  intrastate  rate  on  coal  established  by 
commission  on  basis  of  voluntary  intermediate  rates. 

Returns    to    which    public    service    corporations    entitled.    Note^ 
L.  R.  A.  1915A,  66. 

Wliere  evidence  Is  insufllcient  to  enjdn  rate  ordinance  decree  granttnt 
Injunction  will  be  reversed  without  prejudice. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  540,  60 
L.  Ed.  1155,  36  Sup.  Ct.  715,  qualification  of  ''without  prejudice''  in 
decree  dismissing  bill  by  railroad  to  enjoin  rate  statute  as  confiscatory, 
does  not  leave  case  open,  so  that  railroad  in  suit  by  State  to  recover 
excess  fares,  may  assert  defense  of  confiscation  for  period  covered  by 
finding  that  rate  was  not  confiscatory ;  Chicago  v.  New  York  etc.  R.  Co., 
216  Fed.  740,  132  C.  C.  A.  645,  holding  city  is  not  liable  for  damages 
to  railroad  for  increased  cost  of  operation  during  period  it  was  attempt- 
ing to  enforce  invalid  ordinance,  enacted  in  good  faith,  to  compel  rail- 
road to  change  elevated  crossing;  St.  Louis  etc.  R.  Co.  v.  Barker,  210 
Fed.  915,  mandate  from  Supreme  Court  to  dismiss  bill  to  enjoin  rate 
statute  without  prejudice  leaves  nothing  to  discretion  of , District  Cour^ 
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bat  it  may  retain  case  on  docket  to  collect  and  disburse  excess  charges 
paid  daring  period  injanction  was  in  force. 

Miscellaneous.  Cited  in  Grand  Trunk  Western  Ry.  Ca  v.  South 
Bendy  227  U.  S.  552,  erroneously. 

226  V.  S.  436-445,  56  L.  Ed.  1152,  82  Sap.  Ot.  739,  MS88ENaES  T.  AN- 
DEBSON. 

drcalt  Court  of  Appeals  on  second  appeal  is  not  bonnd  to  follow  Its 
decision  constrning  will  bequealliing  real  estate  on  first  appeal,  as  law  of 
case,  where  pending  proceedings  highest  State  court  In  which  real  estate 
is  situated  rendered  decision  construing  will  dliferently. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
259,  60  L.  Ed.  634,  36  Sup.  Ct.  272,  Supreme  Court  in  reviewing  final 
decree  on  certiorari  may  rectify  error  in  interlocutory  proceedings,  and 
is  not  bound  to  consider  interlocutory  decision  as  settling  law  of  case, 
although  writ  of  certiorari  to  review  that  decision  was  denied;  United 
States  v.  Beatty,  232  U.  S.  466,  58  L.  Ed.  687,  34  Sup.  Ct.  392,  dismiss- 
ing writ  of  error  to  review  decision  of  Circuit  Court  of  Appeals  direct- 
ing question  of  compensation  in  condemnation  proceeding  to  be  deter- 
mined by  jury;  Chesapeake  etc.  R.  Co.  v.  McKell,  200  Fed.  516,  126 
C.  C.  A.  336,  holding  decision  on  former  appeal  as  to  character  and  ex- 
tent of  contract  in  law  of  case  in  action  by  coal  land  owner  against  rail- 
road on  latter 's  contract  to  build  railroad  to  land  and  to  buy  from  land 
owner  or  his  lessees  coal  mined  thereon;  Anderson  v.  Messenger,  208 
Fed.  80,  holding  defendant's  failure  to  obtain  review  of  judgment  of 
Circuit  Court  of  Apx>eals  on  first  two  writs  of  error  and  participation 
in  new  trial  on  each  case  devitalized  appeal  bonds  and  precluded  re- 
covery thereon  for  costs. 

In  absence  of  statute,  phrase  ''law  of  the  case,**  as  applied  to  effect  of 
previous  orders  on  later  action  of  court  rendering  them  in  same  case,  merely 
expresses  practice  of  courts  generally  to  refuse  to  reopen  what  has  been 
decided,  not  limit  to  their  power. 

Approved  in  A.  B.  Moss  &  Bro.  v.  Ramey,  25  Idaho,  6,  136  Pac.  609, 
decision  of  State  court  is  not  law  of  case  on  subsequent  appeal,  where 
prior  to  second  appeal,  Federal  Supreme  Court  expresses  different  view. 

Distinguished  in  Southern  Bell  Tel.  &  Tel.  Co.  v.  Olawson,  140  Ga. 
510,  79  S.  E.  137,  holding  Court  of  Appeals  upon  second  writ  of  error 
is  bound  by  its  prior  decision  and  not  by  subsequent  decision  of  State 
Suprone  Court  in  another  case. 

Supreme  Court  leans  toward  agreement  with  State  courts  and  herein 
follows  State  court's  adjudication  as  to  title  whether  or  not  decree  is  UnA- 
ing  upon  every  courts 

XX-«7 
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Approved  in  Holden  t.  Circleville  Light  etc.  Co.,  216  Fed.  494,  Ann. 
Oas.  1916D,  44S,  132  C.  C.  A.  550,  following  State  conrt's  construction  of 
will  as  authoriung  sale  of  property  in  action  to  recover  interest  in 
premisefi  by  plaintiff  claiming  to  be  owner  in  fee  and  that  property  was 
conveyed  by  owner  of  life  estate  only. 

Questions  of  State  law  as  to  which  State  court  decisions  most  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  399,  430. 

Effect  of  limitation  over  in  case  person  to  whom  property  is  first 
given  dies  without  issue,  children,  etc.,  to  give  to  his  issue  an  in- 
terest by  implication.    Note,  51  L.  R.  A.  (N.  8.)  496. 

225  XT.   &  445-459,  56  !•.  Ed.   1156,   32  Sup.   Ot  728,   ZE0KEin>OBF  T. 
STEINFELD. 

Findings  of  fact  of  lower  court  must  be  basis  of  Judgment  of  Sniireme 
Court. 

Approved  in  Territory  .of  Arizona  v.  Copper  Queen  Consolidated  Min. 
Co.,  233  U.  S.  89,  58  L.  Ed.  864,  34  Sup.  Ct.  546,  holding  Supreme  Court 
on  appeal  must  consider  case  on  finding  made  by  territorial  Supreme 
Court  in  nature  of  special  verdict;  Citizens'  Nat.  Bank  v.  Davisson,  229 
U.  S.  217,  Ann.  Oas.  1915A,  272,  57  L.  Ed.  1156.  33  Sup.  Ct.  625,  holding 
under  Act  of  1874,  c.  80,  §  2,  review  by  Supreme  Court  is  limited  to 
determining  whether  facts  found  sustain  judgment,  and  facts  are  to  be 
certified  by  territorial  Supreme  Court,  either  by  adopting  findings  of 
trial  court  or  by  making  findings  of  its  own. 

Decision  of  territorial  Supreme  Court  of  Arizona  on  first  appeal  is  not 
law  of  case  for  Federal  Supreme  Court  on  subsequent  appeal. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  466,  58  L.  Ed.  687, 
34  Sup.  Ct.  392,  dismissing  writ  of  error  to  review  decision  of  Circuit 
Court  of  Appeals  directing  question  of  compensation  in  condemnation 
proceeding  to  be  determined  by  jury;  A.  B.  Moss  &  Bro.  v.  Ramey, 
25  Idaho,  6,  136  Pac.  609,  decision  of  State  court  is  not  law  of  case  on 
subsequent  appeal,  where  Federal  Supreme  Court  expresses  different 
view  prior  to  second  appeal. 

Appointment  of  receiver,  in  view  of  situation  of  property-  and  final 
winding  up  of  company  held  proper;  and  that  officer  should  be  continaeil 
until  final  settlement  of  affairs  of  company. 

Approved  in  Zeckendorf  v.  Steinfeld,  16  Ariz.  337,  138  Pac.  1045, 
where  on  appeal  from  territorial  court  to  Federal  Supreme  Court,  ap- 
pointment of  receiver  was  held  proper,  refusal  to  discharge  receiver 
after  remand  was  proper* 
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Wliare  appeal  to  United  States  Supreme  Ctonrt  is  taken  from  decision 
of  tenitorial  Supreme  Court  and  pendini:  such  appeal  State  is  admitted, 
mandate  will  issue  to  State  Supreme  Court  as  successor  of  territorial  Su- 
preme Court. 

Approved  in  Steinfeld  v.  Zeckendorf,  239  U.  S.  28,  30,  60  L.  EcL  128, 
129,  36  Sup.  Ct.  14,  dismissing  appeal  from  decision  of  State  court  fol- 
lowing mandate  of  Federal  Supreme  Court  on  appeal  from  decision  of 
territorial  court. 

Miscellaneous.  Cited  in  Zeckendorf  v.  Steinfeld,  15  Ariz.  342,  138 
Pac.  1047,  reciting  history  of  litigation. 

225  TJ.  &  460^76,  56  L.  Ed.  1166,  32  Sup.  Ct.  734,  LOW  WAH  SUET  ▼. 
BACKUS. 

Immigration  Act  of  1907  as  amended  in  1910,  provides  for  bearing  be^ 
fore  inspector  or  commissioner  under  rules  prescribed  by  Secretary  of  Com- 
merce and  Labor. 

Approved  in  Billings  v.  Sitner,  228  Fed.  317,  142  C.  C.  A.  607,  hold- 
ing under  act  of  1907,  alien  released  from  custody  by  mistake  after 
board  of  inquiry  voted  to  exclude  him  as  feeble-minded  on  certificate 
of  medical  officer,  is  entitled  to  hearing. 

Congress  may  pais  laws  excluding  aUens,  and  make  hearings  before 
executive  officers  conclusive  when  fairly  conducted;  and  person  attacking 
I  such  conclusions  most  show  proceedings  were  manifestly  unfair,  that  action 
of  executive  officers  was  such  as  to  prevent  fair  investigation  or  that  mani- 
fest abuse  of  discretion  was  committed. 

Approved  in  Lewis  v.  Frick,  233  U.  S.  300,  68  L.  Ed.  978,  34  Sup.  Ct. 
488,  holding  decision  ^f  Secretary  of  Commerce  and  Labor  that  alien 
imported  woman  for  immoral  purpose  and  was  within  excluded  class 
in  act  of  1907,  is  conclusive,  where  hearing  was  fairly  conducted  and 
evidenee  suppcnrts  Ending;  Interstate  Commerce  Commission  v.  Louis- 
viUe  etc.  R.  B.  Co.,  227  U.  S.  91,  57  L.  Ed.  438,  33  Sup.  Ct  185,  hold- 
ing order  of  commission  restoring  local  rate  which  had  been  in  force 
many  years,  and  making  corresponding  reduction  in  through  rate  was 
not  arbitrary,  but  sustained  by  substantial  though  conflicting  evidence; 
Zakonaite  v.  Wolf,  226  U.  S.  275,  57  L.  Ed.  220,  33  Sup.  Ct.  31,  affirm- 
ing order  of  deportation  of  alien  prostitute  under  act  of  1907,  where 
hearing  was  fair  and  evidence  supports  finding  of  Secretary  of  Com- 
merce and  Labor ;  Wong  Back  Sue  v.  Connell,  233  Fed.  662,  147  C.  C.  A. 
467,  upholding  order  of  deportation  of  Chinese  person,  although  mate- 
rial* questions  were  put  and  answered  before  such  alien  was  told  of 
right  to  have  counsel;  Ung  Bak  Foon  v.  Prentis,  227  Fed.  409,  142 
C.  C.  A.  102,  upholding  order  of  deportation  of  alien  Chinese  based 
upon  admissions  made  in  preliminary  examination  that  he  was  bom  in 
China,  which  were  repudiated  on  further  hearing  at  which  he  was  rep- 
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resented  by  connsely  and  testimony  that  he  was  bom  in  United  States 
was  corroborated;  Sibray  v.  United  States,  227  FSd.  7,  denying  habeas 
corpus  to  release  alien  Chinese  ordered  deported  under  act  of  1907, 
where  hearing  was  fair  and  evidence  tended  to  prove  he  was  laborer 
within  excluded  classes;  Chn  Tai  Ngan  v.  Backus,  226  Fed.  447,  141 
C.  C.  A.  276,  holding  evidence  sufficient  to  support  finding  that  alien 
was  practicing  prostitution  subsequent  to  entry,  and  denying  habeas 
corpus  to  review  order  of  deportation;  Choy  Gum  v.  Backus,  223  Fed. 
493,  139  C.  C.  A.  35,  alien  ordered  deported  was  not  denied  fair  hearing 
by  taking  of  affidavits  without  notice  being  given  or  opportunity  to 
cross-examine  affidavits ;  Whitfield  v.  Ranges,  222  Fed.  748,  138  C.  C.  A. 
199,  ordering  trial  de  novo  of  alien  Greeks  owning  and  operating  cafe 
ordered  deported,  where  hearing  before  immigration  officials  was  unfair; 
Healy  v.  Backus,  221  Fed.  361,  364, 137  C.  C.  A.  166,  holding  in  proceed- 
ings to  deport  alien  Hindus  coming  from  Philippines  hearing  in  whieh 
affidavits,  interviews,  letters  and  newspaper  clippings  were  introduced 
to  show  state  of  public  mind  in  California  toward  Hindus,  relating  to 
question  of  likelihood  of  their  becoming  public  charge;  £x  parte  Bun 
Chew,  220  Fed.  388,  holding  order  of  deportation  of  Chinese  person 
who  had  lived  in  country  many  years  and  was  in  possession  of  certifi- 
cate of  residence,  was  so  unsupported  by  evidence  as  to  be  manifest 
abuse  of  discretion;  Ex  parte  Hidekuni  Iwata,  219  Fed.  612,  holding 
deportation  order  not  reviewable  on  habeas  corpus,  where  hearing  was 
conducted  according  to  rules  of  Department  of  Labor,  and  alien  was 
given  opportunity  to  present  evidence;  Ex  parte  Lam  Pui,  217  Fed. 
461,  holding  evidence  insufficient  to  support  finding  that  Chinese  person 
entering  on  certificate  of  student  is  laborer  within  meaning  of  Chinese 
Exclusion  Acts  and  subject  to  deportation  under  Act  of  1907,  §  21; 
United  States  ex  pel.  Gegiow  v.  Uhl,  215  Fed.  575,  131  C.  C.  A.  641, 
holding  evidence  supports  finding  of  immigration  officers  that  aliens 
were  likely  to  become  public  charge  and  denying  discharge  on  habeas 
corpus  of  such  aliens  ordered  deported;  Ex  x>arte  Joyce,  212  Fed.  283, 
holding  hearing  of  board  of  inquiry  rejecting  alien  as  feeble-minded 
was  not  so  unfair  as  to  justify -review  on  habeas  corpus  because  board 
and  medical  inspector  were  unable  to  converse  with  her  on  account  of 
her  igfnofance  of  English  language;  United  States  ex  rel.  Ros^i  ▼. 
Williams,  200  Fed.  539, 118  C.  C.  A.  632,  upholding  order  of  deportadon, 
under  act  of  1907,  of  person  admitting  subsequent  to  his  entry  that  he 
committed  bigamy  prior  to  entry;  Ex  parte  Cardonnel,  197  Fed.  774, 
upholding  order  of  deportation  of  alien  prostitute  under  act  of  1907, 
as  against  objection  that  hearing  was  unfair. 

Distinguished  in  Lew  Ling  Chong  v.  United  States,  222  Fed.  200,  137 
C.  C.  A.  635,  reversing  decree  ordering  deportation  of  person  admitted 
as  minor  son  of  Chinese  merchant,  where  charge  of  working  as  laborer, 
even  if  proven,  would  not  defeat  his  right  to  remain. 
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Examination  withoiit  counsel  In  prellminaxy  proceedings  for  deporta- 
tion ie  ^tbin  avtbozlty  of  Immigration  Act  of  1007,  as  amended  in  1910^ 
where  in  subsequent  stages  of  proceeding  alien  bad  counsel. 

Approved  in  Ex  parte  Wong  Yee  Toon,  227  Fed.  250,  holding  fact 
that  alien  Chinese  was  interrogated  when  first  arrested  without  counsel 
being  present  does  not  render  hearing  unfair. 

Immigration  Act  of  1907,  as  amended  in  1910,  does  not  give  authority 
to  issue  process  fo  compel  attendance  of  witnesses. 

Approved  in  Sibray  v.  United  States,  227  Fed.  7,  holding  Chinese 
laborer  ordered  deported  under  act  of  1907  was  not  denied  fair  hearing 
where  he  had  counsel  from  beginning  and  opportunity  to  call  witnesses, 
hy  fact  that  compulsory  process  to  compel  appearance  of  witnesses 
was  not  issued;  Choy  Gum  v.  Backus,  223  Fed.  492,  139  C.  C.  A.  35, 
holding  alien  in  deportation  proceeding  is  not  legally  entitled  to  cross- 
examine  witnesses  giving  testimony  preliminary  to  issuance  of  warrant 
for  arrest  and  cannot  complain  of  refusal  to  recall  for  cross-examination 
witnesses  so  testifying;  Ex  parte  Ung  King  leng,  213  Fed.  120,  hold- 
ing alien  was  not  accorded  fair  hearing  before  immigration  officers  in 
deportation  proceeding,  where  counsel  for  alien  was  not  allowed  to 
cross-examine  witnesses. 

Act  of  1907,  as  amended  in  1910,  not  authorizing  compulsory  process 
for  witnesses,  is  not  void  as  denial  of  due  process  of  law. 

Approved  in  Choy  Gum  v.  Backus,  223  Fed  491,  139  C.  C.  A.  35,  fol- 
lowing rule. 

Under  Immigration  Act  of  1907  authorizing  summary  hearing,  rules 
and  regulations  of  Secretary  of  Commerce  and  Labor  are  not  so  arbitrary 
and  so  manifestly  intended  to  deprive  alien  of  fair  hearing  as  to  be  yoid. 

Approved  in  Choy  Gum  v.  Backus,  223  Fed.  492,  139  C.  C.  A.  36,  and 
Ex  parte  Hidekuni  Iwata,  219  Fed.  613,  both  following  rule. 

In  habeas  corpus  proceedings  for  discharge  of  alien  ordered  deported, 
copy  of  record  of  j^oceedlngs  before  immigration  offldals  should  be  set 
out  in  petition. 

Approved  in  Ex  parte  Tabucanin,  199  Fed.  366,  petition  by  alien 
ordered  deported  for  habeas  corpus  allying  findings  of  Secretary  of 
Commerce  and  Labor  are  based  on  insufficient  evidence  and  warrant  is 
illegal,  where  evidence  at  hearing  is  not  made  part  of  petition. 

Examination  of  petition  for  writ  of  habeas  corpus  in  deportation  pro- 
ceedings, omitting  such  allegations  as  are  merely  conclusions  or  charges  of 
bad  faith,  held  to  have  justified  court  below  in  sustaining  demurrer. 

Approved  in  Choy  Gum  v.  Backus,  223  Fed.  493,  139  C.  C.  A,  36, 
holding  allegations  in  petition  for  habeas  corpus  to  discharge  alien  held 
for  deportation  that  petitioner  was  denied  opportunity  to  inspect  evi- 
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dence  or  to  rebut  samei  state  conclusions  without  facts  in  their  support; 
United  States  ex  reL  Aronowicz  v.  Williams,  204  Fed.  846,  allegations 
in  petition  for  habeas  corpus  to  release  person  ordered  deported  as 
within  excluded  classes  of  act  of  1907,  that  board  of  inquiry  was  without 
jurisdiction  and  proceedings  were  ill^al,  are  mere  conclusions  and 
insufficient  to  support  petition. 

Immigration  Act  of  1907  applies  in  general  to  all  aliens. 
Approved  in  Lam  Fung  Yen  v.  Frick,  233  Fed  396,  147  C.  C.  A.  329, 
holding  alien  Chinese  entitled  to  enter  as  minor  son  of  Chinese  mer- 
chant domiciled  .in  country  may  be  deported  under  section  21  of  Act 
of  1907,  as  amended  in  1910,  where  he  is  likely  to  become  public  charge. 

All  statutes  must  he  given  reasonable  constractlon  with  view  to  effect- 
ing object  and  purposes  thereof. 

Approved  in  Laderburg  v.  Miller,  210  Fed.  617,  127  C.  C.  A.  250, 
holding  bankrupt  cannot  claim  as  exempt  goods  removed  from  shelves 
of  store  and  boxed  up  in  contemplation  of  bankruptcy,  under  provision 
of  Virginia  Constitution  giving  debtor  homestead  exemption  of  two 
thousand  dollars  but  excluding  shifting  stock  of  merchandise. 

Manifest  purpose  of  provisions  of  Immigration  Act  of  1907,  as  amended 
in  1910,  was  to  prevent  introduction  and  keeping  in  United  States  of  women 
of  prohibited  class. 

Approved  in  Ex  parte  Grayson^  215  Fed.  451,  discharging'  on  habeas 
corpus  alien  prostitute,  native  of  France,  who,  pending  proceedings  for 
deportation,  married  citizen  of  United  States. 

Distinguished  in  Ex  parte  Garcia,  205  Fed.  55,  denying  discharge  on 
habeas  corpus  of  alien  ordered  deported,  under  act  of  1907  as  amended 
in  1910,  eliminating  three-year  limitation  clause  for  sharing  in  earnings 
of  prostitutes,  although  alien  was  in  country  more  than  three  years; 
Ex  parte  Cardonnel,  197  Fed.  775,  holding  act  of  1910,  amending  act 
of  1907  so  as  to  eliminate  three-year  limitation  for  deportation  of  alien 
prostitutes,  is  not  void  as  retroactive  when  applied  to  person  engaging 
in  prohibited  occupation  after  its  enactment. 

Provisions  of  section  20  and  section  21  of  Immigration  Act  of  1910 
aathoxlze  deportation  of  alien  entering  United  States  in  violation  of  law 
to  country  whence  he  came  within  three  years  of  entry,  upon  wairant  of 
Secretary  of  Commerce  and  Labor. 

Approved  in  Ex  parte  Woo  Jan,  228  Fed.  933,  holding  Chinese  laborer 
in  United  States  in  violation  of  Chinese  Exclusion  Acts  cannot  be  de- 
ported under  sections  20  and  21  of  Immigration  Act  of  1907,  as  amended 
in  1910. 

Effect  of  marriage  on  citizenship  of  woman.    Noteji  Ann.  Cas. 
1915B,  267. 
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Miscellaneous.  Cited  in  Yuk  Ping  v.  Steward,  226  U.  S.  603,  57  L.  Ed. 
877,  33  Sup.  Ct.  216,  and  Chan  Kam  v.  Steward,  226  U.  S.  603,  57 
L.  Ed.  377, 33  Sup.  Ct.  216,  both  affirming  judgment  on  authority  of  prin- 
cipal case. 

225  U.  &  477-488,  66  L.  Ed.  1171,  82  Bap.  Ct  790,  8EAB0ABD  AIB  UKE 
B.  B.  OO.  ▼.  DTJVAIJi. 

To  confer  jurisdiction  upon  Soinreme  Court  under  section  700,  Bevlsed 
Statates,  to  review  Judgment  of  State  court,  it  must  appear  upon  record 
tbat  some  claim  or  right  under  Constitution  was  set  up,  and  denied;  certi- 
ilcate  is  only  of  value  to  make  more  definite  or  certain  that  Federal  right 
was  asserted  and  decided,  and  is  not  sufficient  of  itself  for  that  purpose. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co., 
228  U.  S.  335,  57  L.'  Ed.  862.  33  Sup.  Ct.  510,  holding  where  Federal 
question  is  first  set  up  in  petition  for  rehearing  after  final  judgment 
of  highest  State  court  and  petition  is  denied  without  opinion,  certificate 
of  judge  that  Federal  question  was  decided  is  insufficient  to  confer  juris- 
diction upon  Supreme  Court  to  review  decision. 

Distinguished  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Mo- 
Whirter,  229  U.  S.  287,  57  L.  Ed.  1190,  33  Sup.  Ct.  858,  majority  holding 
in  action  for  death  hased  on  Hours  of  Service  Act  of  1907  and  Employ- 
ere'  Liability  Act  of  1908,  denial  of  claim  that  there  is  no  evidence  to 
show  liability  under  Federal  law,  is  reviewable  as  inherently  involving 
operation  of  Federal  law. 

Duty  of  counsel  wisliing  particular  construction  of  act  is  to  put  request 
in  form  to  call  attention  of  court  to  point  so  that  record  will  show  right 
claimed  was  specially  set  up  and  denied  by  court,  as  required  by  section 
709,  Bevised  Statutes. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229 
Fed.  18,  143  C.  C.  A.  313,  holding  action  for  nondelivery  of  interstate 
shipment  of  oil,  alleging  shipment  was  delivered  by  initial  to  connecting 
carrier  in  good  condition,  is  removable  as  suit  arising  under  Federal 
law,  since  State  court's  jurisdiction  of  connecting  carrier  depends  upon 
Carmack  Amendment  of  1906;  dissenting  opinion  in  Northern  Pacific 
Ry.  Co.  V.  Wall,  241  U.  S,  95,  60  L.  Ed.  909,  36  Sup.  Ct.  493,  majority 
holding  stipulation  in  bill  of  lading  for  interstate  shipment  requiring 
notice  to  agent  of  initial  carrier,  must  be  construed  in  light  of  Carmack 
Amendment  of  1906,  and  notice  to  agent  of  connecting  carrier  is  suffi- 
cient. 

Under  Bevised  Statutes,  section  709,  power  to  review  Judgment  of 
State  court  is  limited  and  Federal  Supreme  Court  is  not  court  of  general 
review. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  509, 
Ann.  Gas.  1916B,  252,  59  L.  Ed.  1435,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  269, 
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Kvxhr^  ««  writ  of  error  from  State  court  in  action  under  Federal  Em- 
{,vi>v^t«'  Liaibility  Act^  assig^nments  of  error  relating  to  pleading,  admis- 
s:KIi5v  ot  evidence,  sufficiency  of  exceptions  and  ralings  of  State  court, 
Ko«  ittYv>{Yiu^  construction  of  Federal  statute,  will  not  be  considered; 
Norfolk  Southern  R.  R.  Co.  v.  Ferebee,  238  U.  S.  274,  69  L-  Ed.  1S06, 
:<5  Sup.  Ct-  781,  holding  in  action  under  Federal  Employers'  Liability 
Aot  tto  Federal  right  was  denied  by  State  court's  ordering  partial  new 
trial  iu  which  question  of  damages  only  was  considered  and  question 
i>i  eowtributory  negligence  was  eliminated,  where  record  shows  matters 
wtMT^  in  fact  separable  and  employee  was  not  guilty  of  contributory 
ueirligenee;  Minneapolis  etc.  Ry.  Co.  v.  Popplar,  237  U.  S.  371,  69 
L.  £d.  1001,  35  Sup.  Ct.  609,  holding  in  action  for  death  of  railroad 
brakeman  not  engaged  in  interstate  commerce,  where  death  resulted 
l^-oin  noncompliance  of  railroad  with  Federal  Safety  Appliance  Act, 
ruling  of  State  court  that  jury  might  find  necessity  existed  for  diso- 
beilience  of  rule  prohibiting  employee  from  going  between  moving  cars, 
diH^s  not  involve  Federal  question;  Seaboard  Air  line  Ry.  Co.  v.  Pad- 
gtnt^236  U.  S.  671,  59  L.  Ed.  780,  35  Sup.  Ct.  481,  99  S.  a  369,  holding 
in  action  in  State  court  under  Federal  Employers'  Liability  Act,  assign- 
ments of  error  on  their  face  embracing  Federal  questions  and  not  frivo- 
lous give  Supreme  Court  jurisdiction  to  review  under  Rev.  Stats.,  §  709 ; 
Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  730,  Q8  L.  Ed.  1566,  34  Sup.  Ct. 
897,  denying  motion  to  dismiss  writ  of  error  to  State  court  in  action 
under  Federal  Employers'  Liability  Act  of  1893,  as  amended  in  1903; 
St.  Louis  etc.  Ry.  Co.  v.  McWhirter,  229  U.  S.  275,  57  L.  Ed.  1186,  33 
Sup.  Ct.  868,  holding  in  action  for  death  under  Hours  of  Service  Act 
of  1907  and  Employers'  Liability  Act  of  1908,  denial  of  claim  that  there 

■ 

is  no  evidence  to  show  liability  under  Federal  law,  is  reviewable  as 
inherently  involving  operation  of  Federal  law. 

Federal  Employers'  Liability  Act  Is  Involved,  so  as  to  raise  Federal 
question,  althongh  neither  comiHaint  nor  answer  make  direct  reference  to 
that  act,  where  complaint  alleges  that  railroad  and  employee  weire  engaged 
in  Interstate  commerce  at  time  of  Injury  to  employee. 

Approved  in  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  233  U.  S.  48, 
Ann.  Oas.  19140,  168,  58  L.  Ed.  842,  34  Sup.  Ct.  581,  holding  Federal 
Employers'  Liability  Act  applies,  although  not  formally  invoked,  in  ac- 
tion for  injuries  received  while  railroad  and  employee  were  engaged  in 
interstate  commerce. 

Distinguished  in  Southern  Ry.  Co.  v.  Howerton,  182  Ind.  224,  105 
N.  E.  1030,  mere  fact  that  action  for  injuries  is  tried  as  common-law 
action,  where  facts  alleged  state  cause  of  action  under  Federal  Employ- 
ers' Liability  Act,  does  not  justify  reversal  of  judgment  for  plaintiff. 

Pleading  Federal  Employers'  Liability  Act.    Note,  Ann.  Gas.  19140, 
171. 
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Federal  qnestions  reviewable  in  actions  under  Federal  Employers' 

LiabiUty  Act.    Note,  9  N.  0.  0.  A.  457. 
Federal  Employers'  Liability  Act.    Note,  L.  R.  A.  19150,  75. 

General  rales  applicable  to  actions  under  Federal  Employers*  Lia- 
bility Act.    Note,  6  N.  0.  0.  A.  91. 

The  Federal  Employers'  Liability  Act  as  oonstraed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  21,  22. 

Miscellaneous.  Cited  in  Medley  v.  West  Virginia,  226  U.  S.  605,  67 
L.  Ed.  878,  33  Sup.  Ct.  325^  dismissing  for  want  of  jurisdiction. 

225  U.  &  48»n501,  66  L.  Ed.  1177,  32  Snp.  Ot.  711,  DAVID  LUPTOITS 
SONS  00.  ▼.  AUTOMOBILE  OLUB. 

"Wliere  trial  of  action  at  law  is  before  referee  pursuant  to  stipulation, 
findings  of  fact  are  conclusiTe,  and  only  question  for  Supreme  Court  is 
whether  there  was  error  of  law  in  Judgment  upon  facts  found  by  referee. 

Approved  in  Grant  v.  National  Bank  of  Auburn,  232  Fed.  208,  210,. 
holding  in  action  by  trustee  to  recover  property  as  preference,  trial  court 
cannot  review  referee's  findings  of  facts,  where  parties  stipulated  for  trial 
by  referee,  and  entry  of  judgment  on  decision  of  such  referee,  though  no 
statute  provided  for  such  stipulation;  Rutan  v.  Johnson,  231  Fed.  373, 
146  C.  C.  A.  363,  findings  of  district  judge  on  disputed  facts,  on  exception 
to  master's  reporting  action  at  law  referred  to  master  by  stipulation  of 
parties,  are  conclusive ;  Delaware  etc.  R.  Co.  v.  Caboni,  223  Fed.  632,  139 
C.  C.  A.  177,  holding  in  action  for  death  under  Federal  Employers'  Lia- 
bility Act  of  1908,  tried  before  referee  by  stipulation,  conclusion  of  neg- 
ligenee  of  railroad  in  not  stationing  watchman  to  warn  laborers  on  track, 
was  supported  by  findings  of  fact;  J.  G.  White  &  Co.  v.  Ball  Engineering 
Co.,  223  Fed.  619, 139  C.  C.  A.  164,  reversing  judgment  for  plaintiff  based 
on  findings  of  fact  of  referee  in  action  for  conversion,  where  United 
States  under  sovereign  power  took  property  and  leased  it  to  defendant; 
Grant  v.  National  Bank  of  Auburn,  221  Fed.  1008,  holding  defendant  may 
appeal  from  judghient,  entered  on  report  from  referee  in  bankruptcy  pur- 
suant to  stipulation  of  parties,  and  such  appeal  will  bring  up  question 
of  whether  or  not  findings  of  referee  support  judgment ;  Edenbom  v.  Sim, 
206  Fed.  277,  124  C.  C.  A.  339,  holding  in  action  to  recover  contribution 
to  syndicate  on  ground  of  fraud  referee's  finding  of  no  actual  fraud,  but 
constructive  fraud  in  that  agent  of  subscribers  failed  to  disclose  his 
interest  in  properties  to  be  purchased  by  syndicate,  was  conclusive  on 
writ  of  error. 

Limited  in  Lillie  v.  Dennert,  232  Fed.  106,  146  C.  C.  A.  296,  where 
issues  of  fact  arising  on  motion  to  enter  satisfaction  of  judgment  are  im- 
pliedly submitted  to  judge  without  written  stipulation  waiving  jury, 
court,  in  absence  of  objection  by  defendant  in  error,  will  not,  on  writ 
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of  error  treat  such  action  as  that  of  arbitrator,  but  will  review  evidence 
for  purpose  of  determining  whether  error  of  law  was  committed. 

SedKm  16  of  General  Corporation  Law  of  New  Toxk,  as  conBtmed  1)y 
highest  State  court,  does  not  make  contracts  of  foreign  corporation  failing 
to  comply  with  its  provisions  ahsolntely  void,  hnt  merely  prevents  siidi 
corporation  from  suing  on  contract  in  courts  of  State. 

Approved  in  South  Bay  Co.  v.  Merriil,  77  N.  H.  5,  86  Atl.  353,  holding 
provision  of  New  York  Corporation  Law,  §  15,  prohibiting  foreign  cor- 
poration not  complying  with  its  provisions  from  suing  in  State  courts, 
does  not  prohibit  enforcement  of  contract  in  courts  of  another  State; 
Bagdon  v.  Philadelphia  etc.  Iron  Co.,  217  N.  Y.  436,  111  N.  E.  1076, 
holding  under  provisions  of  New  York  Corporation  Law,  §§  15,  16,  ser- 
vice of  summons  on  agent  of  Pennsylvania  corporation  in  action  for 
breach  of  contract  to  compensate  employee,  resident  of  New  York  for 
injuries  received  in  Pennsylvania  is  valid,  though  cause  of  action  relates 
to  business  transacted  without  State. 

Distinguished  in  Loomis  v.  People's  Const.  Co.,  211  Fed.  457,  128 
C.  C.  A.  125,  holding  contract  executed  in  Wisconsin  of  company  not 
having  complied  with  Wisconsin  Foreign  Corporation  Law,  §  1770b,  and 
under  which  it  assumes  personal  liability,  is  void  and  unenforceable  by 
company  or  its  assignee,  where  State  Supreme  Court  has  held  such  con- 
tracts wholly  void ;  Circular  Advertising  Co.  v.  American  Mercantile  Co., 
66  Fla.  106,  63  South.  6,  holding  provision  of  acts  of  1907,  c.  5717,  declar- 
ing void  contracts  of  foreign  corporations  not  complying  with  State  laws 
relating'  to  such  corporations,  does  not  apply  to  foreign  corporation  en- 
gaged solely  in  interstate  conmierce. 

Statutory  penalty  as  affecting  validity  of  contract  made  by  foreign 
corporation  without  complying  with  conditions  of  doing  business. 
Note,  40  L.  E.  A.  (N.  8.)  858. 

State  could  not  prescribe  qualifications  of  suitors  in  Federal  courts  and 
eonld  not  deprive  of  their  privileges  those  entitled  under  Federal  Oonstltii- 
tion  and  laws  to  resort  to  such  courts  for  enforcement  of  valid  contract. 

Approved  in  St.  Bernard  v.  Shane,  220  Fed.  856,  135  C.  C.  A.  399, 
action  for  death  under  Illinois  statute  is  maintainable  in  Federal  court 
in  Ohio  unaffected  by  Ohio  law  denying  resort  to  State  courts  under 
death  statute  of  another  State,  unless  that  State  opens  its  courts  to 
actions  upon  Ohio  death  act;  New  York  Times  Co.  v.  Sun  Printing  & 
Pub.  Assn.,  204  Fed.  588, 123  C.  C.  A.  54,  act  of  1909  providing  no  action 
for  infringement  of  copjrright  may  be  maintained  until  two  copies  of 
book  have  been  deposited  in  copyright  office,  prohibits  bringing  of  snit 
to  restrain  infringement  and  for  accounting,  as  word  ''maintain"  in- 
cludes bringing  of  suit. 
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If  a  State  statute,  as  applied  to  sales  by  Importing  purchasers  in  the 
original  packages,  constitutes  an  unwarrantable  interference  with  interstate 
commerce  in  complainant's  product,  he  is  entitled  to  relief  against  its 
enforcement. 

Approved  in  Abbey  Land  etc.  Co.  v.  County  of  San  Mateo,  167  Cal. 
440,  Ann.  Oas.  19150,  804,  52  L.  B.  A.  (N.  S.)  408,  139  Pac.  1070,  en- 
joining enforcement  of  county  ordinance  prohibiting  establishment  of 
more  than  one  crematory  in  township. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Oas.  19150,  58. 

Commerce  among  States  is  not  technical  legal  conception,  but  practical 
one  drawn  from  course  of  business,  and  delivery  of  product  manufactured 
in  State  to  carrier  for  traoaportation  to  purchasers  in  another  State  in  pur- 
suance of  contracts  of  sale,  is  interstate  commerce. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  U.  S.  55,  60 
L.  Ed.  523,  36  Sup.  Ct.  254,  holding  interurban  electric  railway  in  Kansas 
with  traffic  agreement  with  street  railway  operating  in  Missouri  is  rail- 
road within  Interstate  Commerce  Act;  Pennsylvania  R.  R.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  466,  467,  59  L.  Ed.  1410, 1411,  35  Sup.  Ct. 
896,  holding  delivery  of  coal  f .  o.  b.  at  mine  for  purpose  of  filling  con- 
tracts of  purchasers  in  other  States  is  interstate  commerce,  and  action 
for  .damages  for  discrimination  in  distribution  of  cars  cannot  be  main- 
tained prior  to  action  by  Interstate  Commerce  Commission;  Heyman  v. 
Hays,  236  U.  S.  187,  69  L.  Ed.  531,  35  Sup.  Ct.  403,  holding  wholesale 
dealer  condueting  mail  order  business  in  liquor  and  delivering  liquor  to 
carrier  for  shipment  to  other  States  to  fill  orders  from  such  States  is  not 
subject  to  State  privilege  tax  for  carrying  on  wholesale  liquor  business; 
McDermott  v.  Wisconsin,  228  U.  S.  135,  Ann.  Oas.  1915A,  39,  47  L.  B.  A. 
(N.  S.)  984,  57  L.  Ed.  767,  33  Sup.  Ct.  431,  applying  rule  in  prosecution 
for  violation  of  State  law,  void  as  conflicting  with  Federal  Food  and 
Drugs  Act  of  1906;  Rosenthal  v.  New  York,  226  U.  S.  271,  Ann.  Oas. 
1914B,  71,  57  L.  Ed.  217,  33  Sup.  Ct.  27,  upholding  section  550,  Penal 
Code  of  New  York,  as  amended  in  1903,  prohibiting  junk  dealers  from 
buying  wire  or  copper  used  by  railroad,  gas  and  electric,  telephone  or 
telegraph  company  without  sjsoertaining  seller's  legal  right  to  sell; 
Yazoo  etc.  R.  R.  Co.  v.  Jackson  Vinegar  Co.,  226  U.  S.  220,  57  L.  Ed. 
195,  33  Sup.  Ct.  40,  upholding  Mississippi  statute  imposing  penalty  upon 
carrier  for  failure  to  settle  claims  within  specified  time  for  loss  or  dam- 
ages to  shipments  of  freight,  as  applied  to  intrastate  shipment ;  Marconi 
Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566,  Ann.  Oas.  19160, 
214,  106  N.  E.  313,  holding  foreign  corporation  tax  law  of  1909,  impos- 
ing excise  tax  upon  foreign  corporations,  does  not  apply  to  corporations 
engaged  in  foreign  commerce. 
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Local  police  regnlation,  which  has  real  relation  to  protection  of  people 
of  State  and  is  reasonable  in  Its  reqnirements,  is  not  invalid  because  it  may 
incidentally  affect  interstate  commerce,  provided  It  does  not  conflict  with 
legislation  enacted  by  Congress  pursuant  to  its  constitutional  authority. 

Approved  in  D.  E.  Foote  ft  Co.  v.  Stanley,  232  U.  S.  505,  58  L.  Ed.  702, 
34  Sup.  Ct.  377,  Maryland  Oyster  Inspection  Tax  of  1910,  including  ex- 
penses of  policing  State  territory,  is  void  as  burden  on  interstate  com- 
merce; Simpson  v.  Shepard,  230  U.  S.  408,  Ann.  Oas.  1916A,  18,  48 
L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  1545,  33  Sup.  Ct.  729,  State  may  in 
absence  of  congressional  action,  regulate  intrastate  rates  of  interstate 
carrier,  although  existing  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed;  Standard  Stock  Food  Co.  v.  Wright,  225 
tJ.  S.  550,  56  L.  Ed.  1201,  32  Sup.  Ct.  784,  holding  Iowa  statute  of  1907 
regulating  sale  of  foodstuff  for  stock  is  not  void  as  imposing  unreason- 
able inspection  fees;  Mutual  Film  Co.  v.  Industrial  Commission,  215 
Fed.  146,  upholding  Ohio  act  of  1913  providing  for  censorship  of  mo- 
tion-picture films ;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  738,  holding 
Ohio  act  of  1910  for  inspection  of  equipment  of  locomotive  boilers  is 
superseded  by  Federal  act  of  1911  relating  to  same  subject,  as  applied 
to  railroad  whose  locomotives  enter  State  from  another  State;  Southern 
Ry.  Co.  V.  Railroad  Commission,  179  Ind.  33,  100  N.  E.  340,  upholding 
statute  of  1907  requiring  cars  and  locomotives  of  railroads  to  be 
equipped  with  grab-irons  or  handholds  in  sides  or  ends  thereof; 
Commonwealth  v.  Moore,  214  Mass.  29,  100  N.  E.  1076,  upholding  stat- 
ute of  1912  prohibiting  sale  of  animals  for  food  which  are  slaughtered 
without  State,  unless  inspected  in  specified  manner  at  time  of  slaughter; 
Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  331,  332,  333,  42  L.  E.  A.  (N.  S.) 
984,  126  Pac.  738,  upholding  Oklahoma  Territorial  Act  of  1905,  impos- 
ing penalty  upon  carrier  for  failure  to  furnish  cars  within  specified 
time ;  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed.  498,  majority  hold- 
ing West  Viiginia  act  of  1913  regulating  investment  companies  void 
as  abridgment  of  right  to  contract  and  as  burden  on  interstate  com- 
merce. 

Distinguished  in  William  R.  Compton  Co.  v.  Allen,  216  Fed.  548,  hold- 
ing Iowa  blue  sky  law  of  1913,  regulating  investment  companies  is  not 
within  police  power  of  State  as  inspection  law ;  Alabama  etc.  Transp.  Co. 
V.  Doyle,  210  Fed.  185,  holding  Public  Acts  of  Michigan,  1913,  r^^ulating 
investment  companies,  void  as  burden  on  interstate  commerce. 

State  statute  imposing  inspection  foe  to  be  enforced  by  <^<B^«g  of 
stamps  will  not  be  held  void  as  revenue  measure  in  disguise^  ^i^ere  Ull  leti 
forth  no  facts  to  show  charge  for  stamps  is  unreasonable  ia  relation  to 
cost  of  inspection. 

Approved  in  Commonwealth  v.  Breakwater  Co.,  214  Mass.  19,  100 
N.  £.  1039,  upholding  statute  of  1907,  as  amended  in  1909,  requiring  ii^ 
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speetian  of  steam  boilers  except  those  under  jurisdiction  of  United 
States,  as  applied  to  boiler  nsed  for  loading  and  nnloading  and  weigh- 
ing anchor  on  barge  used  exclusively  in  tide  water. 

Inspection  fee  levied  under  police  power  as  occupation  tax.    Note^ 
Ann.  Oaa.  191S0»  594. 

Food  and  Drugs  Act  of  1906,  in  defining  what  shall  be  adulteration  pro- 
Tides  that  mixtures  or  compounds  known  as  food  articles  under  their  own 
dJstinctiTe  names,  not  imitating  or  taking  name  of  another  article,  and 
which  do  not  contain  "any  added  poisonous  or  deleterious  ingredients" 
shall  not  be  deemed  adulterated  or  mlsbrahded  if  name  is  accompanied  on 
label  with  statement  of  place  of  manufacture. 

Approved  in  United  States  v.  Coca  Cola  Co.,  241  U.  S.  277,  60  L.  Ed. 
1001,  36  Sup.  Ct.  573,  construing  section  7,  subdivision  5,  of  Food  and 
Drugs  Act  of  1906,  to  include,  as  adulterated,  article  in  which  injurious 
ingredient  is  component  part  of  article  and  covered  by  formula. 

Distinguished  in  United  States  v.  Forty  Barrels  &  Twenty  Kegs  of 
Coca  Cola,  215  Fed.  539,  132  C.  C.  A.  47,  holding  caffeine  is  not  "added 
ingredient"  within  meaning  of  Food  and  Drugs  Act  of  1906,  §  7,  where 
it  is  basic  element  included  in  formula,  and  public  is  not  deceived. 

What  is  embraced  within  term  "food."    Note,  Ann.  Gas.  1913E, 
1292. 

Federal  Pure  Food  and  Drugs  Act.    Note,  Ann.  Oas.  1916A,  46. 

Intent  to  supersede  exercise  by  State  of  its  police  power  as  to  matters 
not  covered  by  Federal  legislation  is  not  to  be  inferred  from  mere  fact 
that  Congress  has  seen  fit  to  circumscribe  its  regulation  and  to  occupy  lim- 
ited field;  such  intent  is  not  to  be  implied  unless  act  of  Congress  fairly 
Interpreted  is  in  actual  conflict  with  law  of  State. 

Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  62,  59  L.  Ed.  839,  35  Sup. 
Ct.  501  (affirming  65  Fla.  128,  61  South.  187),  upholding  Laws  of  Florida, 
1911,  c.  6236,  §  1,  prohibiting  delivery  for  shipment  of  immature  and 
unfit  for  consumption,  citrus  fruits,  as  applied  to  interstate  shipment  of 
oranges ;  Southern  Ry.  Co.  v.  Railroad  Commission  of  Indiana,  236  U.  S. 
446,  59  L.  Ed.  665,  35  Sup.  Ct.  304,  holding  Safety  Appliance  Act  of 
1893  supersedes  Indiana  statute  requiring  safety  appliances  on  cars  and 
reversing  judgment  imposing  penalty  under  Indiana  statute  for  failure 
to  equip  interstate  cars  with  such  appliances;  Missouri  etc.  Ry.  Co.  v. 
Harris,  234  U.  S.  419,  L.  E.  A.  1915A,  942,  58  L.  Ed.  1382,  34  Sup.  Ct. 
790,  upholding  Texas  statute  of  1909  allowing  reasonable  attorney's  fee 
as  part  of  costs  in  suits  on  claims  for  less  than  specified  amount,  as 
applied  to  allowance  of  fee  in  suit  on  interstate  claim;  Atlantic  Coast 
Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  294,  58  L.  Ed.  1319,  34  Sup.  Ct.  829, 
upholding  Georgia  statute  of  1908,  Civil  Code,  §§  2697,  2698,  requiring 
railroads  to  use  locomotive  headlights  of  specified  form  and  power; 
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Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  954,  147  C.  C.  A.  624,  holding 
recovery  for  injuries  to  e&rpenter  repairing^  bndge  used  in  interstate 
and  intrastate  commerce  must  be  under  Federal  Employers'  Liability 
Act,  not  under  Michigan  Workmen's  Compensation  Act;  Louisville  etc. 
R.  Co.  V.  Hughes,  201  Fed.  751,  holding  Ohio  act  of  1910  relating  to 
inspection  of  locomotive  boilers  is  superseded  by  Federal  act  of  1911 
relating  to  same  subject,  as  applied  to  locomotives  entering  State  from 
another  State  to  terminal  at  Cincinnati ;  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  363,  365,  L.  R.  A.  1916A,  450,  109  N.  E.  345,  holding  Federal 
Employers'  Liability  Act  of  1908,  and  not  Workmen's  Compensation  Act 
(Laws  1911,  p.  315)  controls  action  for  death  of  machinist  killed  while 
repairing  engine  used  in  interstate  commerce;  Vandalia  R.  Co.  v.  Rail- 
road Commission,  182  Ind.  388,  101  N.  E.  87,  upholding  act  of  1909 
authorizing  railroad  commission  to  determine  efficiency  of  headlights  in 
use  on  locomotives,  and  to  require  installation  of  efficient  headlights; 
Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl.  334,  335,  42  L.  R.  A.  (N.  S.) 
984,  126  Pac.  739,  upholding  Oklahoma  Territorial  Act  of  1905, 
imposing  penalty  upon  carrier  for  failure  to  furnish  cars  within 
specified  time;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co., 
98  S.  C.  70,  79  S.  E.  702,  holding  provision  of  Civil  Code  of  1912, 
§  2573,  imposing  penalty  on  carrier  for  failure  to  pay  claims  for  loss 
or  damage  to  interstate  and  intrastate  freight  within  specified  period, 
was  not  superseded  by  Carmack  Amendment  of  1906,  as  to  interstate 
shipments ;  State  v.  Armour  &  Co.,  27  N.  D.  207,  208,  145  N.  W.  1045, 
holding  Pure  Food  Act  of  1911  regulating  weights  and  measures,  and 
requiring  lard  to  be  sold  in  containers  of  specified  net  weight,  or  whole 
multiple,  and  not  fractions  thereof,  is  not  in  conflict  with  Federal  Food 
and  Drugs  Act  of  1906 ;  In  re  Arrigo,  98  Neb.  139, 152  N.  W.  321,  holding 
provisions  of  Pure  Food  Act,  Laws  1913,  c.  24,  §§  2526-2552,  are  not  in 
conflict  with  Federal  Food  and  Drugs  Act  of  1906. 

Statute  of  Indiana  of  1907,  regulating  sale  of  concentrated  commercial 
feeding-stuff  for  stock,  and  requiring  disclosure  of  ingredients,  but  not  for- 
mula, is  not  void  as  burden  on  interstate  commerce  or  denial  of  due  process 
of  law,  nor  is  requirement  for  publishing  ingredients  in  conilict  wltli  Fed- 
eral Food  and  Drugs  Act  of  1906. 

Approved  in  East  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  362,  60 
L.  Ed.  689,  36  Sup.  Ct.  376,  upholding  Florida  statute  of  1913  imposing 
license  tax  on  merchants  using  profit-sharing  coupons  and  trading- 
stamps;  Mutual  Film  Corp.  v.  Hodges,  236  U.  S.  258,  59  L.  Ed.  567, 
35  Sup.  Ot.  393,  upholding  Kansas  statute  of  1913  establishing  censor- 
ship of  motion-picture  films  and  imposing  penalties  upon  exhibitors  vio- 
lating act,  as  against  objection  of  importer  of  films  from  other  States 
who  is  not  exhibitor;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  548, 
549,  56  L.  Ed.  1200,  1201,  32  Sup.  Ct.  784,  upholding  Iowa  statute  of 
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1907  regulating  sale  of  concentrated  foodstuff  for  stock  and  requiring 
disclosure  of  ingredients;  Crescent  Mfg.  Co.  v.  Wilson,  233  Fed.  284, 
upholding  New  York  Agricultural  Law,  as  amended  by  Laws  1914,  re- 
quiring labels  of  proprietary  food  products  to  disclose  character  and 
constituents;  Louisville  etc.  R.  Co.  v.  Hughes,  201  Fed.  737,  738,  741, 
742,  holding  Ohio  act  of  1910  and  regulations  adopted  thereunder  for 
inspection  of  equipment  of  locomotive  boilers,  is  superseded  by  Federal 
act  of  1911  as  applied  to  railroad  whose  engines  enter  State  from  Ken- 
tucky to  terminal  within  State;  Commonwealth  v.  Moore,  214  Mass.  28, 
100  N.  E.  107J6,  upholding  statute  of  1912  prohibiting  sale  in  State  for 
food  of  animals  slaughtered  without  State,  unless  inspected  in  specified 
manner  at  time  of  slaughter;  Chicago  etc.  Ry.  Co.  v.  Beatty,  34  Okl. 
330,  42  L.  R.  A.  (N.  S.)  984,  126  Pac.  737,  Oklahoma  Territorial  Act  of 
1905  imposing  penalty  upon  carrier  for  failure  to  furnish  cars  within 
specified  time  is  not  in  conflict  with  act  of  Congress  of  1906  requiring 
carriers  to  furnish  cars  for  interstate  shipments  upon  reasonable  request. 
Distinguished  in  McDermott  v.  Wisconsin,  228  U.  S.  131,  132,  Ann. 
Oaa  1915A,  39,  47  L.  R.  A.  (N.  S.)  984,  57  L.  Ed.  766,  33  Sup.  a.  431, 
holding  Wisconsin  statute  of  1907  prescribing  label  for  com  syrup  and 
prohibiting  use  of  others  is  void  as  conflicting  with  Food  and  Drugs 
Act  of  1906,  as  applied  to  interstate  shipment;  Com  Products  Refining 
Co.  V.  Weigle,  221  Fed.  990,  992,  996,  holding  Wisconsin  statute  of  1913 
prohibiting  sales  of  syrup  in  State  not  labeled  to  show  percentage  of 
glucose,  void  as  conflicting  with  Federal  Food  and  Drugs  Act  of  1906; 
Steinfeldt  v.  United  States,  219  Fed.  880,  135  C.  C.  A.  649,  upholding 
act  of  1909  making  it  punishable  to  receive,  conceal,  buy,  or  sell  opium 
prepared  for  smoking,  knowing  it  to  have  been  imported  in  violation  of 
law;  Van  Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  834,  holding  void  Laws 
of  Florida  of  1913  imx>osing  license  tax  upon  merchants  using  profit 
sharing  coupons  or  trading-stamps;  State  v.  W.  W.  Robinson  Co.,  84 
Wash.  250,  146  Pac.  629,  holding  Laws  of  1909,  p.  705,  regulating  sale 
of  concentrated  foodstuff  for  stock  excepting  unmixed  meals  made  from 
entire  grains  in  section  13,  is  void  as  denial  of  equal  protection  of  law. 

Police  regulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  R.  A  (N.  8.)  376,  880. 

State  r^:nlations  as  affected  by  Federal  pure  food  law.    Note,  47 
L.  R.  A.  (N.  8.)  985,  986. 

225  XT.  8.  540-550,  56  L.  Ed.  1197,  32  Sop.  Ot.  784,  STANDARD  8T00K 
FOOD  OO.  Y.  WBIQBT. 

One  who  would  stxike  down  State  statute  as  violative  of  Federal  Oott« 
stitutUm  must  bring  liimself  by  proper  averments  and  ibowlng  within  clasi 
as  to  whom  act  attacked  is  onconstitutionaL 
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Approved  in  Bosley  ▼.  McLaughlin,  236  U.  S.  395,  59  L.  Ed.  636,  35 
Snp.  Ct.  345,  upholding  statute  of  1911  as  amended  in  1913  limiting 
hours  of  women  in  i^pecified  employments,  including  those  in  hospitals; 
Louisville  etc.  R.  R.  Co.  v.  Finn,  235  U.  S.  610,  69  L.  Ed.  384,  35  Sup. 
Ct.  146,  upholding  McChord  Act  of  Kentucky  and  rate  order  of  State 
railroad  commission,  as  against  objection  that  statute  did  not  provide 
for  compulsory  process,  where  record  does  not  show  party  complaining 
^as  injured  by  lack  of  compulsory  process;  Jeffrey  Mfg.  Co.  v.  Blagg, 
235  U.  S.  576,  59  L.  Ed.  368,  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  573,  up- 
holding Workmen's  Compensation  Act  of  Ohio,  as  against  objection  by 
employer  that  act  discriminates  against  employees;  Missouri  etc.  Ry. 
Co.  V.  Cade,  233  U.  S.  648,  58  L.  Ed.  1137,  34  Sup.  Ct.  678,  upholding 
Texas  statute  of  1909,  allowing  reasonable  attorney's  fees  as  part  of 
costs  in  suits  on  claims  against  railroads  for  less  than  specified  amount, 
as  against  objection  that  it  burdens  interstate  commerce  where  suit  is  not 
based  upon  claim  in  interstate  commerce  >  Plymouth  Coal  Co.  v.  Penn- 
sylvania, 232  U.  S.  545,  58  L.  Ed.  719,  34  Sup.  Ct.  359,  upholding  statute 
of  Pennsylvania  requiring  owners  of  adjoining  coal  properties  to  leave 
sufficient  barrier  pillars  for  safety  of  employees;  Farmers'  etc.  Sav.  Bank 
v.  Minnesota,  232  U.  S.  530,  58  L.  Ed.  713,  34  Sup.  Ct.  354,  uphc^ding 
Minnesota  Laws'  1907,  c.  328,  imposing  registry  tax  upon  debts  secured 
by  mortgages,  and  exempting  such  mortgages  fvom  other  taxation  with 
exception  that  exemption  should  not  apply  to  laws  governing  taxation 
of  banks,  savings  banks,  and  trust  companies,  as  applied  to  taxation  of 
savings  bank;  Geiger- Jones  Co.  v.  Turner,  230  Fed.  237,  holding  Ohio 
''blue-sky  law"  (Gen.  Code,  §§  6373-1  to  6373-24),  as  amended  in  1913, 
requiring  dealers  in  stocks,  bonds,  and  other  securities  to  obtain  license 
from  superintendent  of  banks,  void  as  burden  on  interstate  commerce; 
Gherna  v.  State,  16  Ariz.  357,  Ann.  Oaa.  1916D,  94,  146  Pac.  500,  hold- 
ing person  charged  with  selling  liquor  in  State  in  violation  of  prohibition 
amendment  to  State  Constitution,  may  not  raise  question  of  validity  of 
provision  prohibiting  introduction  of  liquor  into  State,  as  interference 
with  interstate  commerce ;  State  v.  Bowen  &  Co.,  86  Wash.  30,  149  Pae. 
332,  holding  invalidity  of  separable  portions  of  commission  merchants' 
law  does  not  render  void  provisions  which  are  valid  and  applicable  to 
violators  thereof. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Oas.  19150,  58. 

Iowa  statute  of  1907  regulating  s^de  of  commercial  feedlng-stnff,  Im- 
posing inspection  fee  not  shown  to  be  unreasonal)le,  is  not  void  as  revenue 
measure. 

Approved  in  State  v.  Gish,  168  Iowa,  81,  150  N.  W.  41,  upholding  act 
of  34th  General  Assembly,  imposing  fee  on  owners  of  motor  vehicles  for 
use  on  state  highways;  Commonwealth  y.  Breakwater  Co.,  214  Mass.  19, 
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100  N.  E.  1039,  upholding  statute  of  1907,  as  amended  in  1909,  requiring 
inspeetion  of  steam  boilers  except  those  under  jurisdiction  of  United 
States,  as  applied  to  boiler  on  barge  used  exclusively  in  tide  waters . 

Distinguished  in  William  R.  Compton  Co.  v.  Allen,  216  Fed.  548,  hold- 
ing Iowa  blue  sky  law  of  1913  regulating  investment  companies  is  not 
within  x)olice  power  of  State  as  inspection  law. 

Iowa  statute  of  1907,  reffolatlng  sale  of  concentrated  commeroial 
feeding-stuff,  and  requiring  disclosure  of  ingredients,  is  not  void  under  in- 
terstate commerce  clause  or  Fourteenth  Amendment  to  Constitution  of 
United  States,  nor  does  it  conflict  with  Pood  and  Drugs  Act  of  1900. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  362,  60  L.  Ed. 
689,  36  Sup.  Ct.  376,  upholding  Florida  statute  of  1913,  imposing  license 
tax  on  merchants  using  profit-sharing  coupons  and  trading-stamps; 
Crescent  Mfg.  Co.  v.  Wilson,  233  Fed.  284,  upholding  provision  of  New 
York  agricultural  law  as  amended  by  laws  of  1914,  requiring  labels  of 
proprietary  food  products  to  disclose  character  and  constituents;  Louis- 
ville etc.  R.  Co.  v.  Hughes,  201  Fed.'  738,  holding  Federal  act  of  1911 
supersedes  Ohio  act  of  1910,  and  regulations  thereunder,  for  inspeetion 
of  equipment  of  locomotive  boilers,  as  applied  to  engines  entering  State 
from  another  State  to  terminal  within  State;  Southern  Ry.  Co.  v.  Rail- 
road Commission,  179  Ind.  33,  100  N.  E.  340,  upholding  statute  of  1907 
requiring  locomotives  and  cars  of  railroads  to  be  equipped  with  grab- 
irons  or  handholds  in  sides  or  ends  thereof;  Commonwealth  v.  Moore, 
214  Mass.  28, 100  N.  E.  1076,  upholding  statute  of  1912  prohibiting  sale 
within  State  for  food  of  animals  slaughtered  without  State,  unless  in- 
spected in  specified  manner  at  time  of  slaughter. 

Police  regulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  R.  A.  (N.  S.)  876,  880. 

State  regulations  as  affected  by  Federal  pure  food  law.    Note,  47 
L.  B.  A.  (N.  S.)  985,  986. 

Federal  Pure  Food  and  Drugs  Act.    Note,  Ann.  Gas.  1915A,  46. 

225  U.  8.  551-660,  56  L.  Ed.  1201,  32  Sup.  Ot.  787,  OLAEBMONT  v.  UNITED 
STATES. 

Indictment  under  act  of  1897  for  introducing  liquor  into  Indian  coun- 
try cannot  be  sustained  where  offense  was  committed  on  land  within  State 
withdrawn  l^om  reservation  and  to  which  Indian  title  had  been  surren- 
dered. 

Approved  in  Lewellen  v.  United  States,  223  Fed.  20,  138  C.  C.  A.  432, 
holding  indictment  charging  introduction  of  liquor  into  Indian  country 
and  charging  carrying  of  liquor  into  Indian  Territory  from  without 
State  of  Oklahoma  is  duplicitous,  as  under  act  of  1897  offense  is  com- 
plete if  liquor  is  introduced  into  Indian  country  whether  from  within  or 
XX— 38 
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without  State^  and  under  act  of  1895,  gist  of  offense  ifi  its  interstate 
character. 

Flathead  Indian  reservation  established  by  treaty  of  1855,  compzlslng 
district  now  within  State  of  Montana,  and  under  provision  of  Enabling  Act 
of  1889,  remaining  Indian  lands  subject  to  absolute  Jurisdiction  and  control 
of  Congress,  is  Indian  country. 

Approved  in  Pronovost  v.  United  States,  232  U.  S.  489,  58  L.  Ed. 
696,  34  Sup.  Ct.  391,  holding  in  prosecution  for  introducing  liquor  into 
Indian  country,  court  will  take  judicial  notice  that  Flathead  Indian 
reserv'ation  of  Montana  established  by  treaty  of  1855  is  Indian  countiy. 

Although  that  part  of  act  of  1834  defining  ''Indian  country*'  was  not 
re-enacted  in  Revised  Statutes,  though  other  parts  of  statute  were,  and 
hence  was  repealed  by  section  5596  of  revision,  definition  may  be  refeired 
to  in  connection  with  provisions  of  original  context  which  remain  in  force. 
Approved  in  Donnelly  v.  United  States,  228  U.  S.  269,  Ann.  Oas. 
1913E,  710,  57  L.  Ed.  881,  33  Sup.  Ct.  449,  holding  Hoopa  Valley  Indian 
reservation  in  California  set  apart  from  public  domain  for  Indians,  and 
not  previously  occupied  by  Indians  is  "Indian  country"  within  meaning 
of  Rev.  Stats.,  §§  2145,  2146,  and  killing  of  Indian  within  reservation 
by  person  not  of  Indian  blood  is  within  jurisdiction  of  Federal  courts. 

Expired  or  repealed  statute  in  pari  materia  as  aid  to  construction 
of  statute.    Note,  AJin.  Oaa.  1915B,  626. 

Criterion  as  to  what  Is  "Indian  country"  within  meaning  of  act  of 
1897,  prohibiting  introduction  of  liquor  into  Indian  country,  is  whether  In- 
dian title  to  lands  has  been  eztlngnlshed;  land  remains  Indian  country  so 
long  as  Indians  retain  title  and  no  longer. 

Approved  in  United  States  v.  Wright,  229  U.  S.  233,  57  L.  Ed.  1165, 
33  Sup.  Ct.  630,  holding  acts  of  1892, 1895  and  1897  relating  to  introduc- 
tion of  liquor  into  Indian  country  were  intended  to  stand  together  during 
transition  period  of  Indian  Territory,  preceding  admission  of  Okla- 
homa as  State,  except  that  act  of  1897,  amending  act  of  1892  made 
"Indian  country"  test  of  prohibition,  while  act  of  1895  employed  terri- 
torial test,  irrespective  of  whether  it  was  or  continued  to  be  Indian 
country ;  Morgan  v.  Ward,  224  Fed.  702, 140  C.  C.  A.  238,  holding  act  of 
1897  is  amendment  of  act  of  1892  prohibiting  introduction  of  liquor 
into  Indian  country  and  upholding  sentence  of  two  years  as  provided 
by  act  of  1892  upon  conviction  for  violation  of  act  of  1897,  where  act 
of  1897  specified  no  maximum  limit  of  imprisonment;  Royal  Brewing 
Co.  V.  Missouri  etc.  Ry.  Co.,  217  Fed.  149,  holding  Osage  county,  Okla- 
homa, formed  no  part  of  Indian  country  within  provisions  of  act  of 
1895  or  1897,  and  enjoining  carrier  from  refusing  to  transport  and  de- 
liver interstate  shipment  of  liquor  to  consignee  in  such  county  for  his 
personal  use;  Schaap  v.  United  States,  210  Fed.  855,  127  C.  C,  A.  415, 


595  CLAIRMONT  v.  UNITED  STATES.    225  U.  S.  551-560 


reversing  conviction  for  introducing  liquor  into  Indian  country  for 
fasal  to  pei-mit  accused  to  prove  extinguishment  of  Indian  title  to 
lands  of  town  into  which  liqror  was  brought;  United  States  v.  Myers, 
206  Fed.  391,  124  C.  C.  A.  2J9,  Indian  lands  in  Oklahoma  ceded  to 
United  States  by  treaty  of  1892,  ratified  by.  act  of  1900,  ceased  to  be 
Indian  country  within  meaning  of  Rev.  Stats.,  §  2148,  imposing  pen- 
alty for  return  of  person  removed  from  "Indian  country,"  and  such 
character  is  not  restored  to  land  subsequently  set  apart  for  Indian 
school ;  Evans  v.  Victor,  204  Fed.  364,  365,  371,  122  C.  C.  A.  531,  holding 
lands  within  coi-porate  limits  of  town  in  Oklahoma  original  Indian 
title  to  which  has  been  extinguished,  and  unrestricted  title  vested  in 
purchasers  are  not  Indian  country,  and  special  agent  in  Indian  service 
has  no  authority  under  Rev.  Stats.,  §§  2139,  2140,  to  search  for  intoxi- 
cating liquors  without  search-warrant;  United  States  v.  Twelve  Bottles 
of  Whisky,  201  Fed.  192,  holding  lands  in  town  to  which  Indian  title 
has  been  extinguished  are  not  Indian  country  within  meaning  of  act  of 
1897,  although  town  is  within  limits  of  Indian  reservation;  Evans  v. 
Victor,  199  Fed.  605,  507,  holding  that  part  of  Oklahoma  which  was 
Indian  Tenitory  did  not  cease  to  be  Indian  country  upon  admission  of  ^ 
State,  nor  did  admission  of  State  render  inapplicable  to  that  part  of 
State,  Rev.  Stats.,  §  2139,  or  act  of  1897  relating  to  introduction  of 
liquor  into  Indian  country;  State  v.  Tilden,  27  Idaho,  268,  147  Pac. 
1058,  holding  railroad  right  of  way  over  Nez  Perce  Indian  reservation 
is  not  Indian  country,  and  homicide  committed  by  Indian  policeman 
on  right  of  way  is  within  jurisdiction  of  State  court ;  Fehrenbach  Wine 
etc.  Co.  V.  Atchison  etc.  Ry.  Co.,  182  Mo.  App.  8,  167  S.  W.  632,  6 
N.  C.  C.  A.  736,  holding  provision  of  Rev.  Stats.,  §  5140,  does  not  au- 
thorize Federal  ofiBcer  to  seize  and  destroy  liquor  in  Kansas,  however 
near  it  is  to  prohibited  line  of  Indian  country  and  although  it  is  in- 
tended to  transport  liquor  into  Indian  country. 

Distinguished  in  Archard  v.  United  States,  212  Fed.  147,  129  C.  C.  A. 
83,  holding  introduction  of  liquor  from  Texas  to  county  in  Oklahoma 
which  was  formerly  part  of  Indian  Territory,  is  violation  of  act  of  1895 ; 
United  States  v.  Sandoval,  198  Fed.  556,  holding  void  provision  of  En- 
abling Act  1910  admitting  New  Mexico  as  State,  which  reserves  to  Fed- 
eral government  right  to  regulate  liquor  traffic  with  Indians  and  prohibits 
introduction  of  liquor  into  lands  of  Pueblo  Indians. 

Oession  of  Indian  lands  may  be  qnailfled  by  stipulation  in  treaty  that 
cedAd  tenitory,  althougli  within  boundaries  of  State,  shall  remain  Indian 
coantry  so  far  as  introduction  into  it  of  liquor  is  concerned* 

Approved  in  Perrin  v.  United  States,  232  U.  S.  485,  58  L.  Ed.  695,  34 
Sup.  Ct.  387,  upholding  provision  in  article  XVII  of  agreement  with 
Yankton  Sioux  prohibiting  sale  of  intoxicating  liquor  upon  ceded  lands, 
and  provision  of  act  of  1894  ratifying  such  agreement. 
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Indian  title  to  railroad  light  of  way  within  Flathead  Indian  rcservar 
tion  in  Montana  haa  been  extinguished,  and  right  of  way  is  not  Indian 
country  within  meaning  of  act  of  1897  prohibitiBg  introduction  of  liquor 
into  Indian  country. 

Approved  in  United  States  v.  Lindahl,  221  Fed.  144,  following  rule; 
Ex  parte  Tilden,  218  Fed.  923,  holding  railroad  right  of  way  granted 
by  act  of  Congress  of  1890  over  Nez  Perce  Indian  reservation  is  not 
Indian  country,  and  homicide  committed  by  Indian  policeman  on  such 
right  of  way  is  not  exclusively  within  jurisdiction  of  Federal  court; 
Evans  v.  Victor,  204  Fed.  371,  122  C.  C.  A,  531,  holding  Indian  title 
to  lands  in  town  has  been  extinguished,  and  special  agent  in  Indian 
ser\uce  without  search-warrant  has  no  authority  under  sections  2139 
and  2140,  to  search  for  intoxicating  liquors;  Evans  v.  Victor,  199  Fed. 
507,  holding  admission  of  Oklahoma  did  not  render  inapplicable  to  that 
part  of  State  formerly  Indian  Territory,  Rev.  Stats.,  §  2139,  or  act  of 
1897,  relating  to  introduction  of  intoxicating  liquor  into  Indian  country ; 
State  V.  Tilden,  27  Idaho,  267,  270,  147  Pac.  1058,  1059,  holding  rail- 
road  right  of  way  over  Nez  Perce  Indian  reservation  is  not  Indian 
country,  and  homicide  committed  by  Indiaii  policeman  on  right  of  way 
is  within  jurisdiction  of  State  court;  Stephens  v.  Nacey,  49  Mont.  242, 
141  Pac.  652,  holding  town  site  within  Ft.  Peck  Indian  reservation  set 
aside  by  act  of  Congress  of  1908  is  not  Indian  reservation  within  Rev. 
Codes,  §  499,  prohibiting  establishment  of  election  precincts  within  In- 
dian reservation. 

225  U.  8.  661-672,  56  L.  Ed.  1206,  32  Sup.  Ct.  704,  SHUI.THIS  ▼.  M6- 
DOnOAL. 

Question  as  to  whether  Jurisdiction  of  Circuit  Court  of  Appeids  is  Unal 
under  section  6  of  Act  of  1891,  is  not  affected  by  petition  in  intenrention 
entertained  and  disposed  of  in  virtue  of  JoriadJetion  already  invoked;  if 
decree  is  final  in  respect  of  original  suit,  it  is  equally  so  in  respect  of  in- 
tervention. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  135,  67  L.  Ed. 
1121,  33  Sup.  Ct.  657,  fact  that  cross-bill  in  suit  to  enforce  franchise 
contract  between  municipality  and  water  company  is  broader  than 
original  bill,  and  seeks  relief  on  Federal  ground^  does  not  afEect  question 
of  Circuit  Court's  jurisdiction. 

Whether  decree  of  Circuit  Court  of  Appeals  is  final  under  section  6  of 
Act  of  1891,  on  ground  that  Jurisdiction  of  Circuit  Court  depended  upon 
diversity  of  citizenship  alone,  or  whether  suit  is  appealable  to  Supreme 
Court  as  case  arising  imder  laws  of  United  States  must  be  determined  by 
complalnant*B  statement  of  his  cause  of  action  in  bill,  regardless  of  answers 
or  subsequent  proceedings,  and  fact  that  Federal  question  is  involved  must 
appear  by  distinct  avarments^  not  left  to  be  inferred  argumentatively. 
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Approved  in  G.  ft  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  U.  S.  621, 
59  L.  Ed.  1149,  35  Sup.  Ct.  708,  holding  averments  of  unfair  competition 
in  trade  raise  no  Federal  question  giving  Supreme  Court  jurisdiction 
of  appeal  from  decison  of  Circuit  Court  of  Appeals,  as  jurisdiction  of 
that  court  is  made  final  by  act  of  1905  relating  to  trademarks;  Roman 
Catholic  Church  v.  Pennsylvania  R.  R.  Co.,  237  U.  S.  577,  69  L.  Ed.  1122, 
35  Sup.  Ct.  729,  holding  in  action  for  damages  for  negligent  operation 
of  railroad,  averments  of  bill  were  insufficient  to  give  Supreme  Court 
jurisdiction  of  appeal  from  judgment  of  Circuit  Court  of  Appeals,  where 
jurisdiction  of  Circuit  Court  was  invoked  on  ground  of  diversity  of 
citizenship  alone;  Hull  v.  Burr,  234  U.  S.  720,  68  L.  Ed.  1662,  34  Sup.  Ct. 
892,  holding  suit  to  restrain  trustee  from  prosecuting  actions  in  eject- 
ment in  State  courts  on  ground  that  bankruptcy  proceedings  were 
fraudulent  and  appointment  of  trustee  void  is  one  arising  under  Federal 
laws  within  Judicial  Code,  §  24,  and  judgment  of  Circuit  Coiiit  of 
Appeals  is  not  final;  Taylor  v.  Anderson,  234  U.  S.  76,  68  L.  Ed.  1219, 

34  Sup.  Ct.  724,  x)etition  in  action  of  ejectment  alleging  deed  is  void 
under  act  of  Confess  restricting  alienation  of  Indian  lands  anticipates 
defense,  and  is  not  case  arising  under  Federal  laws  within  Judicial 
Code,  §  24,  and  Circuit  Court  was  without  jurisdiction  in  absence  of  di- 
versity of  citizenship;  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  230 
U.  S.  124,  126,  67  L.  Ed.  1422,  33  Sup.  Ct.  974,  holding  in  suit  to  enjoin 
enforcement  of  ordinance  invoking  jurisdiction  of  Circuit  Court  on 
ground  of  diversity  of  citizenship,  not  alleging  rights  under  Federal 
Constitution,  but  relying  upon  estoppel,  judgment  of  Circuit  Court  of 
Appeals  is  final;  Denver  v.  New  York  Trust  Co.,  229  U.  S.  134,  67  L.  Ed. 
1120,  33  Sup.  Ct.  657,  suit  to  enforce  contract  between  municipality  and 
water  company  for  purchase  of  water  company's  plant  and  to  restrain 
eonstruction  of  another  plant,  not  asserting  that  ordinance  granting 
franchise  was  exclusive,  is  not  suit  arising  under  Constitution  of  United 
States,  and  no  appeal  lies  from  final  decree  of  Circuit  Court  of  Appeals ; 
Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204  Fed.  851,  123  C.  C.  A.  145,  holding 
all^ations  in  bill  in  suit  to  set  aside  lease  by  interstate  railroad  .to 
dealer  in  scrap-iron  at  nominal  rent  operating  to  give  preference  in 
violation  of  Idterstate  Commerce  Act  are  sufficient  without  resorting 
to  argumentative  inference. 

Suit  is  not  one  wxiBing  under  laws  of  United  States  nnlees  it  really  and 
substantially  involvea  controversy  respecting  yalidity,  construction,  or  effect 
af  such  law,  apon  determination  of  which  result  depends. 

Approved  in  Perfyman  v.  Woodward,  238  U.  S.  151,  69  L.  Ed.  1244, 

35  Sup.  Ct.  830,  holding  in  suit  to  quiet  title  where  question  is  whether 
act  of  Congress  of  1890,  extended  particular  law  of  descent  of  Arkansas 
over  Indian  Territory,  Federal  question  is  involved  giving  Supreme  Court 
right  to  review  judgment  of  State  under  Judicial  Code,  §  237;  Ameri- 
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can  Surety  Co.  v.  Schultz,  237  U.  S.  160,  59  L.  Ed.  898,  35  Sup.  Ct. 
525,  holding  District  Court  has  jurisdiction  under  Judicial  Code,  §  24, 
of  suit  to  enforce  supersedeas  hond  given  under  Rev.  Stats.,  §§  1000, 
1007,  although  duit  in  which  hond  was  given  was  not  one  arising  under 
Federal  Constitution  or  laws;  Lovell  v.  Isidore  Newman  &  Son,  227 
U.  S.  420,  423,  67  L.  Ed.  581,  582,  33  Sup.  Ct.  375,  petition  in  suit  by 
trustee  in  bankruptcy  to  recover  on  bond  alleging  diversity  of  citizenship 
and  not  alleging  rights  under  Bankruptcy  Act,  does  not  give  Supreme 
Court  jurisdiction  to  review,  decision  of  Circuit  Court  of  Appeals. 

Fact  that  controversy  over  land  might  have  arisen  under  Federal  laws 
does  not  give  Federal  court  Jurisdiction,  where  bill  does  not  allege  that 
controversy  involves  validity,  construction,  or  effect  of  Federal  statute,  and 
controversy  could  have  arisen  wholly  independent  of  Federal  statutes  which 
were  source' of  title. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  154,  60  L.  Ed.  190,  36  Sup. 
Ct.  191,  holding  claim  of  riparian  right  on  navigable  river  rests  on  State 
law,  and  fact  that  parties  on  both  sides  of  river  acquired  title  from 
United  States,  does  not  raise  Federal  question  giving  Supreme  Court 
jurisdiction  to  review  decision  of  Circuit  Court  of  Api)eals. 

Corporation  laws  of  Arkansas  put  in  force  in  Indian  Territory  by  Act 
of  Congress  of  1901,  contemplating  early  Inclusion  of  territory  In  new  State, 
are  local  laws. 

,  Approved  in  Bartlett  v.  Okla  Oil  Co.,  218  Fed.  386,  holding  laws  of 
descent  of  Arkansas  extended  by  act  of  Congress  to  Indian  Territory- 
are  local  territorial  laws,  and  Enabling  Act  of  1906,  extended  to  Indian 
Territory  portion  of  State  Oklahoma  laws  of  descent  and  distribution 
after  admission  of  Oklahoma  on  November  16,  1907. 

Miscellaneous.  Cited  in  Glass  v.  Woodman,  241  U.  S.  646,  60  L.  Ed. 
1219,  36  Sup.  Ct.  451,  Hitchman  Coal  etc.  Co.  v.  Mitchell,  241  U.  S.  644, 
60  L.  Ed.  1218,  36  Sup.  Ct.  450,  Gardiner  Inv.  Co.  v.  Jackson  Co.,  239 
U.  S.  628,  60  L.  Ed.  475,  36  Sup.  Ct.  164,  Mound  City  Co.  v.  Castleman, 
235  U.  S.  689,  59  L.  Ed.  427,  35  Sup.  Ct  204,  Raphael  v.  Wasatch  etc. 
R.  R.  Co.,  235  U.  S.  684,  59  L.  Ed.  424,  36  Sup.  Ct  201,  Ritterbuack  v. 
Atchison  etc.  Ry.  Co.,  235  U.  S.  683,  59  L.  Ed.  428.  35  Sup.  Ct.  201 , 
Star  Chronicle  Pub.  Co.  v.  United  Press  Assn.,  232  U.  S.  714,  58 
If.  Ed.  811,  34  Sup.  Ct.  329,  and  Glenwood  Light  etc.  Co.  v.  Glenwood 
Springs,  231  U.  S.  735,  68  L.  Ed.  459,  34  Sup.  Ct.  315,  all  dismissing  fox- 
want  of  jurisdiction;  McDougal  v.  McKay,  237  U.  S.  384,  59  L.  Ed.  1006, 
35  Sup.  Ct.  605,  holding  under  supplemental  Creek  agreement  of  1902 
where  father  of  deceased  minor  Creek  Indian  is  of  Creek  blood  and 
mother  is  not,  father  takes  fee-simple  title  to  whole  estate  of  allotment ; 
Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed.  936,  144  C.  C.  A.  215,  recit- 
ing history  of  litigation;  Rentie  v.  McCoyi  36  OkL  80,  128  Pac.  245, 
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liolding  in  action  of  ejectment  where  minor.  Creek  fre^dman  dies  with- 
out selecting  his  allotment,  parents  inherit  allotment  free  from  restric- 
tionSy  and  conveyance  is  valid. 

225  U.  8.  672-582,  56  J^  Ed.  1212,  82  Snp.  Ot.  707,  EASTERN  0HEBOKEE8 
▼.  T7NITED  STATEa 

Not  cited. 

225  U.  8.  582-597,  56  I*.  Ed.  1216,  32  Sup.  Ot.  780,  KINDBED  T.  UNION 
PACIFIC  RY.  CO. 

Under  act  of  1862,  relating  to  location  and  constntctlon  of  railroad  and 
granting  right  of  way,  predecessor  in  title  of  Union  Pacific  Railroad  Com- 
pany acquired  right  of  way  and  constructed  road  on  route  from  mouth  of 
Kansas  River  to  and  across  Delaware  Diminished  Reservation;  and  under 
congressional  authority  route  for  remaining  part  of  road  was  subsequently 
changed  so  that  connection  with  Union  Pacific  would  be  made  at  point 
farther  west  than  was  originally  intended,  and  later  construction  conformed 
to  this  change. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  349,  67  L.  Ed. 
542,  33  Sup.  Ct.  338,  holding  under  acts  of  1862  and  1864,  Kansas 
Pacific  railway  has  authority  to  build  track  west  of  one  hundredth 
meridian  to  Denver,  and  is  entitled  to  right  of  way  over  public  lands 
two  hundred  feet  in  width  on  each  side  of  track,  and  its  rights  are  su- 
perior to  claims  initiated  after  1864. 

Construction  of  section  2  of  Act  of  1862,  granting  railroad  right  of  way 
over  public  lands,  as  including  lands  within  Indian  reservations  by  execu- 
tive department  charged  with  administration  of  act  and  of  Indian  affairs 
and  public  lands,  and  rights  acquired  thereunder,  should  not  lightly  be  dis- 
turbed after  lapse  of  many  yearsw 

Approved  in  Lo^n  v.  Davis,  233  U.  S.  627,  58  L.  Ed.  1128,  34  Sup. 
Ct.  685,  holding  section  4  of  Adjustment  Act  of  1887,  as  amended  in 
1896,  applies  to  bona  fide  |>urcha8er  of  tract  of  land  granted  to  rail- 
road in  aid  of  construction,  where  purchase  was  made  in  1888,  and 
successive  Secretaries  of  Interior  have  construed  act  to  apply  to  pur- 
chases subsequent,  as  well  as  prior  to  date  of  act. 

Where  owner  of  land  permits  railroad  to  construct  line  on  land  with- 
out compliance  with  statutory  condition  that  compensation  be  made  to 
owner,  subsequent  vendee  of  land  ftom  owner  takes  land  subject  to  burden 
of  right  of  way,  and  right  to  exact  payment  from  railroad  bel<mg8  to  owner 
at  time  railroad  entered  and  constructed  road. 

Approved  in  Ennis-Brown  Co.  v.  Central  Pac.  Ry.  Co.,  228  Fed.  53, 
holding  right  of  action  against  railroad  for  wrongful  taking  of  land 
is  in  person  holding  title  at  time  of  original  wrongful  entry;  Eastern 
Oregon  Land  Co.  v.  Des  Chutes  R.  Co.,  213  Fed.  901,  purchaser  acquir- 
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ing  title  to  land  after  railroad  obtains  possession  and  is  constructing 
road,  cannot  recover  for  violation  of  agreement  with  prior  owner,  or 
for  unauthorized  entry;  Heath  v.  Minneapolis  etc.  R.  Co.,  126  Minn. 
473,  148  N.  W.  312,  enjoining  continuing  trespass  by  railroad  in  dump- 
ing sand  from  cut  upon  complainant's  property. 

Quaere,  whetlier  tlUe  to  railroad  right  of  way  may  be  acquired  by 
adverse  possession.  , 

Cited  in  Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S.  210,  58  L.  Ed.  187, 
34  Sup.  Ct.  104  (reversing  55  Colo.  178,  133  Pac.  1039),  holding  act  of 
June  24,  1912,  permitting  State  statutes  of  limitation  to  apply  to  ad- 
verse possession  of  portions  of  railroad  right  of  way  granted  by  act  of 
1862,  is  not  retrospective;  State  ex  rel.  Hahler  v.  Grimes,  96  Neb.  722, 
148_N.  W.  943,  holding  title  to  railway  right  of  way  granted  by  act  of 
1862  could  not  be  divested  by  conveyance  or  adverse  possession  prior  to 
act  of  June  24, 1912. 

Acquisition  of  title  to  land  within  right  of  way  of  road  by  adverse 
possession  or  prescription.    Note,  Aim.  Gas.  1916D,  1187. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  B.  A.  1916B, 
658. 

225  U.  8.  597-604,  56  L.  Ed.  1221,  82  Sup.  Ot  783,  FLANNELIiT  T.  T^BUL^ 
WARE  A;  HUDSON  CX>. 

Not  cited. 

225  U.  S.  604-623,   56  L.  Ed.  1222,   32  Sup.   Ot.   691,  WESTINOHOT7SE 
ELEOTBIO  A;  MFG.  GO.  ▼.  WAGNEB  ELEOTBIO  &  MFG.  OO. 

Where  plaintiff's  patent,  used  by  infxinger  In  connection  with  his  own 
valuable  improvements  or  other  patents  appropriated  by  him,  created  only 
part  of  profits,  plaintiff  must  give  evidence  tending  to  appor^on  profits, 
or  to  show  that  profits  should  be  calculated  on  whole  mAPiiiwA  for  reason 
that  entire  value  as  marketahle  article  is  legally  attributable  to  his  patent. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  644,  646,  647,  661,  59  L.  Ed.  402,  403,  405,  35  Sup.  Ct.  221,  holding 
complainant  is  required  to  take  initiative  in  presenting  evidence  as  to 
apportionment  of  profits '  resulting  from  sale  of  infringing  machine, 
where  infringement  was  not  wanton  or  willful;  Underwood  Typewriter 
Co.  V.  Steams  &  Co.,  227  Fed,  79,  80,  141  C.  C.  A.  662,  holding  in  suit 
to  recover  profits  for  infringement  by  use  of  tabulator  attachment  to 
typewriting  machine,  infringer  is  not  required  to  relinquish  all  profits 
from  sale  of  entire  machine,  and  where  infringement  was  not  willful, 
burden  rested  on  plaintiff  to  show  what  part  of  profit  was  due  to 
infringing  element  of  tabulator;  Underwood  Typewriter  Co.  v.  Fox 
Typewriter  Co.,  220  Fed.  885,  136  C.  C.  A.  446,  holding  burden  was  on 
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complainant  to  show  what  part  of  infringer's  profits  arose  from  use  of  its 
patented  tabulator  attachment  for  typewriting  machine;  Seeger  Re- 
frigerator Co.  V.  American  Car  &  Foundry  Co.,  212  Fed.  751,  753,  754, 
756,  757,  allowing  recovery  of  nominal  damages  only  for  infringement 
of  patent  for  partition  of  refrigerator-car,  where  complainant  made  no 
effort  to  show  what  part  of  profits  were  attributable  to  infringing  de- 
vice; Dunn  Mfg.  Co.  v.  Standard  Computing  Scale  Co.,  204  Fed.  619, 
123  C.  C.  A.  Ill,  quaere,  whether  on  accounting  for  profits  for  in- 
fringement, fact  that  entire  structure  is  included  in  combination  claims 
of  patent  requires  infringer  to  account  for  all  profits  without  proof  that 
sales  were  due  to  feature  that  distinguished  patented  device  from  prior 
art;  Bemis  Car  Box  Co.  v.  J.  G.  Brill  Co.,  200  Fed.  762,  765, 119  C.  C.  A. 
229,  allowing  recovery  of  profits  for  use  of  infringing  device  based  upon 
average  selling  price  during  infringing  and  noninfringing  years. 

Explained  in  Seeger  Refrigerator  Co.  v.  American  Car  &  Foundry  Co., 
219  Fed.  567,  571, 135  C.  C.  A.  333,  reversing  decree  from  nominal  dam- 
ages on  accounting  for  profits  from  use  of  patented  improvement  on 
partition  for  freight-car  refrigerator,  where  evidence  as  to  relative  cost 
of  partition  and  other  parts  of  car  is  sufficient  basis  for  apportionment 
of  cost. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  260,  60  L.  Ed.  685,  36  Sup.  Ct.  272,  where  infringement  of  trade- 
mark is  fraudulent,  and  apportionment  would  be  impossible  from  nature 
of  case,  complainant  is  not  required  tb  apportion  between  profits  at- 
tributable to  infringement  and  those  due  to  intrinsic  merit  of  infring- 
ing article. 

Where  infringer  cominingles  noninfringing  and  infringing  elements  of 
patent,  rendering  mathematical  or  approximate  apportionment  Imposaihle, 
loBB  of  entire  profits  must  be  upon  wrongdoer,  although  effect  of  this  rule 
shifts  harden  of  proof  to  defendant;  but  burden  does  not  shift  until  plain- 
tiff has  proved  existence  of  profits  attributable  to  his  invention  and  impos- 
BibUity  of  apportionments 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
261,  60  L.  Ed.  635,  36  Sup.  Ct.  272  (affirming  206  Fed.  616,  618,  622,  124 
C.  C.  A.  409),  holding  complainant  is  not  required  to  apportion  between 
profits  attributable  to  infringement  of  patent  andlthose  due  to  intrinsic 
merit  of  infringing  article,  where  infringement  is  fraudulent,  and  appor- 
tionment would  be  impossible  from  nature  of  case ;  Stockham  v.  Duncan, 
226  Fed.  744,  141  C.  C.  A.  496,  allowing  recovery  of  entire  net  profits 
which  complainant  would  have  realized  had  it  constructed  plant  in- 
fringing patent  for  coal-washer,  where  apportionment  was  imi>ossible; 
Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226  Fed.  734,  735,  736, 
737,  141  C.  C.  A.  486  (affirming  203  Fed.  1007),  allowing  recovery  of 
entire  profits  from  infringement  of  patent  for  process  of  making  wire* 
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glass;  Decker  v.  Smith,  225  Fed.  780,  783,  allowing  recovery  of  gross 
profits  on  sale  of  infringing  goods  without  deduction  for  expense  of 
making  or  selling,  where  infringer  failed  to  produce  books  to  show  ex- 
pense of  sales  of  infringing  goods;  Cambria  Iron  Co.  y.  Carnegie  Steel 
Co.,  224  Fed.  955,  140  C.  C.  A.  437,  holding  in  suit  for  accounting  for 
infringement  of  Jones  patent  for  method  of  mixing  molten  pig  metal, 
cupola  or  indirect  process  used  by  infringing  company  before  it  adopted 
infringing  device  is  standard  of  comparison  for  determining  profit  made 
during  infringing  period;  La  Crosse  Plow  Co.  v.  Van  Brunt,  220  Fed. 
628,  136  C.  C.  A.  B34  (affirming  208  Fed.  285,  287),  on  accounting  for 
infringement  of  Van  Brunt  patent  for  improvement  in  grain  drills  by 
use  of  scraper  for  cleaning  furrow  opener,  where  defendant  kept  books 
in  manner  to  render  it  impossible  to  ascertain  what  portion  of  profits  was 
due  to  infringing  device,  award  of  entire  profits  on  sales  of  machines  with 
infringing  device  was  proper;  Continuous  Glass  Press  Co-,  v.  Schmertz 
Wire  Glass  Co.,  219  Fed.  205, 135  C.  C.  A.  85,  holding  on  aooounting  for 
profits  of  infringement  of  process  patent,  defendant  is  not  entitled  to 
deduction  of  cost  of  production  of  part  of  manufactured  article  not 
accounted  for;  Beckwith  v.  Malleable  Iron  Range  Co.,  207  Fed.  850, 
holding  on  accounting  for  infringement,  equity  rule  No.  63  authorizes 
master  to  require  defendant  to  file  account  in  debtor  and  creditor  form 
as  basis  for  computing  profits,  but  cannot  require  accounting  party  to 
make  detailed  calculations  to  furnish  statements  effect  of  which  will 
be  evidentiary  only;  Carborundum  Co.  v.  Electric  Smelting  &  Aluminum 
Co.,  203  Fed.  982,  122  C.  C.  A.  276,  allowing  recovery  of  entire  profits 
on  accounting  for  infringement  of  process  patent,  where  profits  were 
only  possible  to  infringer  through  infringement;  Western  Union  Tel. 
Co.  V.  American  Bell  Telephone  Co.,  203  Fed.  791,  122  C.  C.  A.  103, 
holding  in  suit  for  accounting  for  rentals  or  royalties  from  lease  of  tele- 
phone, decree  refusing  apportionment  was  proper,  where  there  was  no 
practical  basis  on  which  apportionment  could  be  worked  out,  and  this 
was  due  to  voluntary  acceptance  by  defendant  of  indivisible  considera- 
tion ;  In  re  Beckwith,  203  Fed.  47,  48,  121  C.  C.  A.  381,  holding  equity 
rule  No.  79,  applies  in  suit  for  accounting  for  infringement  and  grant- 
ing mandamus  to  compel  obedience  to  mandate  for  accounting  by  defend- 
ant, as  against  objection  that  detailed  statements  unusual  in  accounts 
were  required;  Coca  Cola  Co.  v.  Gay-Ola  Co.,  200  Fed.  725,  119  C.  C.  A. 
164,  enjoining  as  unfair  competition  manufacturer's  sale  of  counterfeit 
article  to  dealers  with  purpose  that  dealers  will  use  it  to  decmve  public ; 
G.  &  C.  Merriam  Co.  v.  Saalfield,  198  Fed.  371,  377,  117  C.  C.  A.  246, 
applying  rule  in  suit  for  unfair  competition;  Roth  v.  Harris,  197  Fed. 
933,  holding  infringer  of  Hobart  patent  for  tune  sheet  attachment  for 
piano  players  chargeable  on  accounting  with  all  profits  from  manufacture 
and  sale  of  patented  device;  Hittinger  Fruit  Co.  v.  Cambridge,  218 
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Ma.ss.  226,  105  N.  E.  871,  city  destroying  flow  of  water  in  land  acquired 
for  reservoir  to  injury  of  lower  proprietor  and  mingling  waters  to  whieh 
lower  proprietor  was  entitled  with  its  own,  is  bound  to  restore  waters 
wrongfully  appropriated. 

limited  in  United  States  Frumentum  Co.  v.  LauhofP,  216  Fed.  625, 
626,  132  C.  C.  A.  614,  holding  complainant  is  entitled  to  recovery  of 
legal  damages,  where  there  are  no  profits  or  profits  can  be  recovered 
only  as  ''general  damages"  or  "reasonable  royalty." 

Distinguished  in  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co., 
220  Fed.  886,  136  C.  C.  A.  446,  denying  recovery  o^  profits  for  infring- 
ing use  of  tabulator  attachment  to  typewriting  machine  where  complain- 
ant fails  to  show  what  part  of  profit  from  sale  of  machines  was  due  to 
tabulators,  where  infringer's  accounts  were  not  designedly  confused  to 
render  it  imx>ossible  to  ascertain  profits  from  infringing  element; 
Herman  v.  Youngstown  Car  Mfg.  Co.,  216  Fed.  607,  608,  132  C.  C.  A. 
608,  holding  on  accounting  for  infringement  of  device  for  making  blue- 
prints, profits  were  apportionable  and  complainant  was  entitled  to  half; 
Seeger  Refrigeratpr  Co.  v.  American  Car  &  Foundry  Co.,  212  Fed.  754, 
allowing  recovery  of  nominal  damages  only  for  infringement  of  patent, 
where  complainant  made  no  effort  to  show  what  part  of  profits  were 
attributable  to  infringing  device. 

Where  reversal  will  deprive  defendant  of  exceptions  to  rulings  on'  mas- 
ters report,  ajid  record  does  not  afford  satisfactory  data  for  entering  final 
decree  due  to  fact  that  each  party  considered  burden  of  proof  of  apportion- 
ment on  other  party,  case  will  be  reversed  and  remanded  for  new  reference. 

Approved  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed.  615, 
132  C.  C.  A.  614,  reversing  and  remanding  case  for  purpose  of  allowing 
plaintiff  to  put  in  proofs  affording  basis  for  reasonably  accurate  esti- 
mate of  damages  from  infringement;  Dunn  Mfg.  Co.  v.  Standard  Com- 
puting Scale  Co.,  204  Fed.  618,  123  C.  C.  A.  Ill,  reversing  and  remand- 
ing with  directions  to  vacate  master's  rex>ort  and  make  new  reference. 

Miscellaneous.  Cited  in  Westinghouse  Electric  &  Mfg.  Co.  v.  Wag^er 
Electrie  Mfg.  Co.,  233  Fed.  754,  147  C.  C.  A.  518,  reciting  history  of 
litigation. 

225  U.   &  623-631,  56  L.  Ed.  1229,  32  Sup.  Ot.  607,  MUBPH7  ▼.  OALI- 
FOBNIA. 

Fourteenth  Amendment  protects  eitlsen  In  his  right  to  engage  in  law- 
fnl  business,  but  it  does  not  prevent  legislation  intended  to  regulate  useful 
occupations  which,  because  of  their  nature  or  location,  may  prove  injurious 
or  offensive  to  public. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  365,  368,  60 
L.  Ed.  690,  691,  36  Sup.  Ct.  377,  upholding  statute  of  Florida  of  1913 
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imposing  license  tax  on  merchants  using  profit-sharing  coupons  or 
trading-stamps;  Wiseman  v.  Tanner,  221  Fed.  701,  703,  upholding 
Washington  Initiative  Act  No.  8  of  1914,  prohibiting  employment 
agency  from  demanding  or  receiving  fees  from  workmen  for  furnishing 
employment  or  information  leading  thereto. 

Distinguished  in  Huntworth  v.  Tanner,  87  Wash.  684,  152  Pac.  528, 
holding  employment  agency  law  of  1915  prohibiting  collection  of  fees 
from  workers  for  furnishing  them  employment  or  information  leading 
thereto,  does  not  apply  to  teachers '  agency ;  dissenting  opinion  in  Wise- 
man V.  Tanner,  22]#Fed.  711,  majority  upholding  Washington  act  of 
1914  prohibiting  employment  agency  from  demanding  or  receiving  fees 
fiom  workmen  for  furnishing  employment  or  information  leading 
thereto. 

Where  State  thinks  that  certain  admitted  evils  cannot  be  successfully 
reached  unless  particular  calling  is  actually  probibited,  courts  cannot  inter- 
fere, unless,  looking  tbrougli  forms  and  at  substance  of  matter,  they  can 
say  statute  kas  no  real  and  substantial  relation  to  that  object. 

Approved  in  Purity  Extract  etc.  Co.  v.  Lynch,  226  U.  S.  201,  57  L.  Ed. 
187,  33  Sup.  Ct.  44,  upholding  Mississippi  statute  (Laws  1908,  §  1, 
)3.  116),  prohibiting  sales  of  intoxicating  liquor,  including  Poinsetta  con- 
taining small  percentage  of  malt;  Newman  v.  United  States,  41  App. 
D.  C.  50,  upholding  act  of  Congress  of  1913  permitting  resident  in- 
dividuals and  foreign  corporations  to  be  licensed  as  pawnbrokers  in 
District  of  Columbia  and  excluding  nonresident  individuals. 

Classification  of  ordinance  probiblting  keeping  of  billiard-rooms  for 
hire  or  public  use  and  permitting  hotels  of  twenty-flve  or  more  rooms  to 
keep  billiard-room  for  use  of  guests  only,  is  reasonable. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  TJ.  S.  215, 
52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  upholding  Mis- 
souri anti-trust  statutes  of  1899  and  1909  prohibiting  combinations  of 
manufacturers  and  sellers  of  articles  and  permitting  it  as  to  purchasers, 
and  prohibiting  it  to  sellers  of  commodities  and  permitting  it  as  to  sell- 
ers of  services;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  291,  Ann.  Oaa. 
1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholdii^  Employers'  Lia^ 
bility  Act  of  1911  applying  to  employers  of  five  or  more  persons. 

Keeping  of  billiard  or  pool  table  as  subject  of  exercise  of  police 
power.    Note,  Ann.  Oaa.  1913D,  1053,  1054. 

Objection  to  validity  of  ordinance  on  ground  of  denial  of  equal  ixro- 
tectlon  of  law  to  owners  of  hotels  with  less  than  twenty-flve  rooms  Is  not 
available  to  person  not  owning  sndi  hoteL 

Approved  in  Standard  Home  Go.  v.  Davis,  217  Fed.  914,  holding  in- 
vestment company  not  engaged  in  interstate  oonuneroe  cannot  complain 
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that  Arkansas  act  of  1913  regulating  investmant  companies  is  violation  of 
commerce  clause  of  Federal  Constitution. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  AxuL  Gas.  1915C,  58. 

226  U.  &  631-640,  66  L.  Ed.  1233,  32  8«ip.  Ct.  699,  HISNDEBSON  v.  MAYEB. 

Provlsloiui  of  Banlmiptcy  Act  preventing  preferences  apply  to  not  only 
mortgages  and  voluntary  transfers^  but  to  preferences  obtained  through 
legal  proceedings,  but  such  statute  was  not  intended  to  lessen  existing 
rights  nor  to  defeat  inchoate  liens  given  by  statute,  of  which  creditors  were 
bound  to  take  notice  and  subject  to  which  they  were  presumed  to  have 
contracted. 

Approved  in  In  re  Luken,  216  Fed.  892,  133  C.  C.  A.  94,  holding  bank- 
ruptcy court  cannot  determine  in  summary  proceeding  validity  of  lien, 
where  claimant 's  right  to  hold  goods  seized  under  distress  warrant  prior 
to  bankruptcy  depended  upon  whether  lien  was  obtained  through  legal 
proceedings  within  four  months  of  bankruptcy,  within  meaning  of 
section  67f ;  In  re  Southern  Hardware  &  Supply  Co.,  210  Fed.  382,  hold- 
ing landlord's  statutory  lien  for  rent  is  entitled  to  priority  of  payment 
over  general  creditoi-s  under  section  64b  of  Bankruptcy  Act;  Petition  of 
Rouse,  208  Fed.  882,  883, 126  C.  C.  A.  90,  holding  lien  of  trust  mortgaj^e 
voidable  as  preference  under  section  60b  of  Bankruptcy  Act  is  wholly 
voidable,  and  fact  that  under  Michigan  filing  statute  it  is  given  priority 
over  earlier  unrecorded  mortgage  does  not  give  it  priority  in  bankruptcy 
court  under  section  64b  (5) ;  In  re  Gjrovenstein-Bishop  Co.,  223  Fed.  879, 
arguendo. 

Landlord's  general  lien  for  rent  given  by  provisions  of  (Georgia  Code, 
sections  2787,  2796  and  3124,  which  covers  no  specific  property  and  attaches 
<mly  to  what  is  sciUed  under  distress  warrant,  exists  as  inchoate  lien  from 
date  of  lease,  and  .its  priority  arising  from  levy  of  distress  warrant  was 
given  by  law  because  of  nature  of  claim,  and  lien  is  not  one  obtained 
through  legal  proceedings  within  section  67f  of  Bankruptcy  Act. 

Approved  in  In  rtf  City  Drug  Store,  224  Fed.  133,  134,  135,  holding 
landlord's  lien  for  rent  under  Georgia  Code,  §  3340,  dating  from  levy  of 
distress  warrant  exists  as  inchoate  lien  from  date  of  lease  and  has  prior- 
ity over  trustee's  right  as  judgment  creditor  given*  by  amendment  of 
1910  to  section  47a  (2),  although  no  distress  warrant  has  been  issued; 
In  re  Printograph  Sales  Co.,  210  Fed.  569,  holding  landlord's  right  to 
distraint  for  rent  in  arrear  was  barred  by  failure  to  exercise  it  prior  to 
adjudication,  since  under  section  70a  title  to  bankrupt's  property  passes 
to  trustee  as  of  date  of  adjudication ;  In  re  Gutman,  197  Fed.  475,  hold- 
ing lease  containing  provision  against  assignment  is  not  terminated  by 
transfer  of  lessee's  interest  to  trustee  in  bankruptcy. 
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Distinguished  in  Southern  Ry.  Co.  v.  Wilder,  231  Fed.  933,  934,  146 
C.  C.  A.  129,  holding  landlord's  lien  for  rent  prior  to  distress  warrant 
under  provisions  of  Oeorgia  Code,  §§2787,  2795,  3124,  has  no  priority 
over  lien  given  to  trustee  in  bankruptcy  under  amendment  of  1910  to 
section  47a  of  Bankruptcy  Act;  In  re  Spies-Alper  Co.,  231  Fed.  538, 
holding  landlord  not  having  seized  goods  and  having  mere  right  of  prior- 
ity and  not  lien  under  New  Jersey  statute,  is  not  entitled  under  section 
64b  of  Bankruptcy  Act,  to  priority  as  to  taxes  not  assessed  at  time  of 
tenant's  adjudication  in  bankruptcy;  In  re  Grovenstein-Bishop  Co.,  223 
Fed.  880,  holding  under  amendment  of  1910  to  section  47a  (2)  giving 
trustees  in  bankruptcy  in  possession  of  bankrupt's  estate  rights  and 
remedies  of  lien  creditor,  trustee  has  judgment  lien  sux>erior  to  land- 
lord's special  lien  on  crops  under  Georgia  Civil  Code,  §  3340,  or  to  gen- 
eral lien  on  property  subject  to  levy  and  sale,  where  landlord  did  not 
distrain  until  after  adjudication;  In  re  United  Motor  Chicago  Co.,  220 
Fed.  773,  774,  778,  136  C.  C.  A.  378,  holding  Illinois  statute  does  not 
create  lien  in  favor  of  landlord  nor  give  him  preference  over  other  credi- 
tors prior  to  levy  of  distress  warrant,  and  lien  thus  acquired  within 
four  months  of  bankruptcy  is  one  obtained  through  legal  proceedings 
within  meaning  of  section  67f,  and  is  avoided  by  adjudication;  Lehman, 
Stem  k  Co.  v.  E.  Martin  &  Co.,  132  La.  236,  61  South.  214,  holding 
attachment  by  writ  oL  garnishment  does  not  place  property  in  posses- 
sion of  court,  nor  create  lien  in  favor  of  attaching  creditors,  and  prop- 
erty  is  subject  to  jurisdiction  of  bankruptcy  court  notwithstanding 
attachment,  and  attaching  creditor  must  assert  rights  in  that  court 

225  U.  S.  640-^0,  66  L.  Ed.  1236,  32  Sup.  Ct.  702,  ATCHISON,  T.  &  8.  F. 
B.  B.  GO.  Y.  UNITED  STATES. 

Bailroad  company  in  carrying  malls  is  not  acting  as  common  carrier 
with  corresponding  rights  and  liabilitias,  bat  In  tliis  respect  tt  is  senrUig 
as  agency  of  government  and  as  much  subject  to  laws  and  regnlaUons  at 
efvery  other  branch  of  postoffice. 

Approved  in  United  States  v.  Atlantic  Coast  line  R.  Co.,  215  Fed.  60, 
L.  E.  A.  1915A,  S74,  131  C.  C.  A.  364  (affirming  206  Fed.  194,  210),  and 
Union  Pac.  R.  Co.  v.  United  States,  219  Fed.  434,  437,  134  C.  C.  A.  325, 
both  denying  recovery  of  full  value  of  registered  mail,  not  owned  by 
United  States,  which  was  destroyed  in  wreck,  where  Post-office  Depart- 
ment deducted  from  compensation  of  carrier  penalty  for  loss  of  mail 
and  equipment  under  provisions  of  Rev.  Stats.^  §  3962,  and  Postal  Reg- 
ulations, §  1335. 

225  XT.  &  661-^62,  56  L.  Ed.  1240,  32  Sup.  Ot.  687,  PIOKFOBD  ▼.  TAIAOTT. 

Equity  will  not  enjoin  enforcement  o^J^udgment  at  law  on  gromid  of 
newly  discovered  evidence,  unless  defeated  party  shows  it  to  be  manifestly 
unconscionable  for  -his  successful  adversary  to  enforce  Judgment, 
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Approved  in  Scotten  ▼.  Bosenblaniy  231  Fed.  360,  dismissing  bill  to 
reopen  judgment  on  ground  of  newly  discovered  evidence,  where  evi- 
dence was  available  at  first  trial;  Desoto  Coal,  M.  &  D.  Co.  v.  Hill,  188 
Ala.  677,  66  South.  991,  refusing  to  enjoin  judgment  on  ground  of  newly 
discovered  evidence,  where  there  is  no  excuse  for  failure  to  produce  evi- 
dence at  trial. 

225  IT.  8.  663-691,  56  L.  Ed.  1248,  82  Sup.  Ot.  769,  EX  PABTE  WEBB. 

OUalLoma  Enabling  Act  of  1906  impliedly  repealed  act  of  1896,  pro- 
Mbitiag  introduction  of  intoxicating  liquors  into  Indian  Territory  respect- 
ing commerce  in  such  liqaors  wholly  within  State. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  537, 
538,  545,  59  L.  Ed.  708,  709,  711,  35  Sup.  Ct.  291,  indictment  for 
conspiracy  to  introduce  liquor  into  that  part  of  State  which  was  form- 
erly Indian  Territory  from  point  in  Oklahoma  ia  sustainable  under  acts 
of  1892  and  1897. 

Distinguished  in  United  States  v.  Wright,  229  U.  S.  227,  229,  230,  235, 
236,  57  L.  Ed.  1163,  1164,  1166,  33  Sup.  Ot.  630,  holding  Oklahoma 
Enabling  Act  of  1906  did  not  repeal,  as  to  intrastate  traffic,  acts  of  1892 
and  1897  prohibiting  introduction  of  liquor  into  Indian  country;  Joplin 
Mercantile  Co.  v.  United  States,  213  Fed.  929,  930,  931,  Ann.  Caa.  19160, 
470, 131  C.  €.  A.  160,  holding  Enabling  Act  of  1906  did  not  repeal  act 
of  1895  prohibiting  introduction  of  liquor  into  Indian  Territory  as  to 
intrastate  transactions,  and  it  was  not  necessary  for  indictment  to  allege 
conspiracy  was  to  import  liquor  into  Indian  Territory  from  without 
Oklahoma;  Schaap  v.  United  States,  210  Fed.  856,  127  C.  C.  A.  415,  re- 
versing conviction  for  introducing  liquor  into  Indian  country  for  refusal 
to  permit  accused  to  prove  extinguishment  of  Indian  title  to  lands  of 
town  into  which  liquor  was  brought. 

Act  of  1896  impliedly  repealed  as  to  intrastate  commerce  by  Oklahoma 
Enabling  Act  of  1906,  remains  in  force  as  to  introduction  of  liquor  ftom 
without  State  into  that  part  of  State  which  was  formerly  Indian  Territory. 

Approved  in  Segna  v.  United  States,  218  Fed.  792,  134  C.  C.  A.  527, 
following  rule;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  537, 
538,  540,  543,  59  L.  Ed.  708,  709,  711,  35  Sup.  Ct.  291,  holding  that  pend- 
ing  continuance  of  State  prohibition  aa  prescribed  by  Oklahoma  Enabling 
Act  of  1906,  provisions  of  act  of  1895  respecting  intrastate  traffic  in 
liquor  are  not  enforceable,  but  indictment  is  sustainable  under  acts  of 
1892  and  1897;  Johnson  v.  Gearlds,  234  U.  S.  439,  58  L.  Ed.  1891,  34 
Sup.  Ct.  794,  holding  article  VII  of  Treaty  of  1855  with  Minnesota 
Chippewa  Indians  prohibiting  manufacture  and  introduction  of  liquor 
into  Indian  country  was  not  repealed  by  Minnesota  Enabling  Act,  nor 
by  treaties  of  1865  and  1867,  and  dismissing  bill  to  enjoin  Federal  offi- 
cials from  enforcing  provisions  of  Rev.  Stats.^  §§  2139,  2140,  against 
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saloon-keepers  in  such  Indian  country;  United  States  y.  Wright,  229 
U.  S.  234,  57  L.  Ed.  1165,  33  Sup.  Ct.  630,  holding  Oklahoma  Enabling 
Act  of  1906  did  not  repeal  as  to  intrastate  traffic  acts  of  1892  and  1897 
prohibiting  introduction  of  liquor  into  Indian  country;  Lewellen  v. 
United  States,  223  Fed.  20,  138  0.  €.  A.  432,  holding  indictment  duplici- 
tons  which  alleges  introduction  of  liquor  into  Indian  country  and  carry- 
ing of  liquor  into  Indian  Territory  from  point  in  Oklahoma,  as  under 
act  of  1897  offense  is  complete  upon  introduction  of  liquor  into  Indian 
country  whether  from  within  or  without  State,  but  under  act  of  1895 
interstate  feature  is  necessary;  Collier  v.  United  States,  221  Fed.  65, 
137  C.  C.  A.  86,  holding  gist  of  offense  under  act  of  1895  is  carrying 
liquor  into  Indian  Territory  from  without  Oklahoma,  and  reversing  con- 
viction where  there  is  no  proof  of  how  or  when  liquor  was  brought  into 
territory;  Chambliss  v.  United  States,  218  Fed.  155,  132  C.  C.  A.  112, 
holding  two  sets  of  laws  exist  relating  to  introduction  of  liquor  into 
Indian  Territory,  act  of  1892,  as  amended  in  1897  prohibiting^  introduc- 
tion of  liquor  into  Indian  country,  and  act  of  1895  prohibiting 
carrying  of  liquor  into  Indian  Territoiy,  and  offenses  under  two  acts 
are  separate  and  distinct;  Royal  Brewing  €o.  v.  Missouri  etc.  Rj. 
Co.,  217  Fed.  149,  Jiolding  Osage  county,  Oklahoma,  formed  no  part  of 
Indian  country  within  provisions  of  act  of  1895  or  1897,  and  enjoining 
carrier  from  refusing  to  transport  interstate  shipment  of  liquor  for  de- 
livery to  consignee  in  that  country  for  his  personal  use;  Ammerman  v. 
United  States,  216  Fed.  328, 132  C.  C.  A.  470,  indictment  charging  viola- 
tion of  act  of  1895  prohibiting  introduction  of  intoxicating  liquor  into 
Indian  Territoj^  and  in  same  count  violation  of  act  of  1897  prohibiting 
introduction  of  liquor  into  Indian  country,  charges  two  offenses  in  same 
count  and  is  duplicitous;  Joplin  Mercantile  Co.  v.  United  States,  213 
Fed.  929,  Ann.  Oas.  19160,  470,  131  C.  C.  A.  160,  holding  Enabling  Act 
of  1906  did  not  repeal  acts  of  1892,  1895,  and  1897,  as  to  intrastate 
transactions,  and  indictment  for  conspiracy  to  introduce  liquor  into 
Indiana  which  was  formerly  Indian  Territory  from  point  in  Oklahoma 
need  not  allege  conspiracy  was  to  import  liquor  from  without  Oklahoma; 
Archard  v.  United  States,  212  Fed.  147,  129  C.  C.  A.  83,  holding  intro- 
duction of  liquor  from  Texas  into  county  of  Oklahoma  which  was  form- 
erly part  of  Indian  Territory  was  violation  of  act  of  1895;  Evans  v. 
Victor,  199  Fed.  505,  507,  holding  admission  of  Oklahoma  as  State  did 
not  render  inapplicable  to  that  part  of  State  which  was  formerly  Indian 
Territory,  Rev.  Stats.,  §  2139,  or  act  of  1897  relating  to  introduction  of 
liquor  into  Indian  country;  State  v.  Eighty-nine  Casks  of  Beer,  36  Okl. 
154,  128  Pac.  268,  ordering  confification  of  interstate  shipment  of  beer 
to  point  in  Oklahoma  formerly  in  Indian  Territory  as  shipment  in  viola- 
tion of  act  of  1895;  0.  F.  Haley  Co.  v.  State,  34  Okl.  302,  303, 125  Pac. 
737|  738^  denying  recovery  by  claimant  of  liquor  seized  as  intentate 
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shipment  in  violation  of  Federal  Act  of  1895,  prohibiting  shipments  of 
liquor  into  Indian  Territory. 

Distinguished  in  Schaap  v.  United  States,  210  Fed.  855,  127  C.  C.  A. 
415,  reversing  conviction  for  introducing  liquor  into  Indian  country  for 
refusal  to  permit  accused  to  prove  extinguishment  of  Indian  title  to 
lands  of  town  into  which  liquor  was  brought. 

BeMrvation  of  anthozity  of  Oongreas  to  legislate  in  fatnra  respecCliig 
Indians  witUn  new  State  ia  clearly  supportable  by  article  I,  section  8,  of 
Federal  Constitntion  conferring  power  upon  Congress  'to  regulate  com- 
merce with  foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes." 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  545,  59 
L.  ltd.  711,  35  Sup.  Ct.  291,  holding  provisions  of  act  of  Congress  of 
1895  respecting  intrastate  traffic  in  liquor  are  not  enforceable  pending 
continuance  of  State  prohibition  as  prescribed  by  Oklahoma  Enabling 
Act  of  1906 ;  Huff  v.  State,  9  Okl.  Cr.  678,  683,  684,  133  Pac.  266,  268, 
holding  interstate  shipment  of  liquor  to  point  in  that  part  of  State 
formerly  Indian  Territory  is  not  protected  by  Federal  laws  since  act  of 
Congress  suspends  such  laws  for  twenty-one  years  from  admission  of 
State,  and  person  may  be  convicted  for  distributing  such  liquor  in  viola- 
tion of  State  prohibitiop  law. 

Power  of  Congress  to  maintain  in  force  existing  act  regulating  trafllc 
with  Indian  tribes,  so  that  it  shall  continue  effective  within  limits  of  new 
State,  ia  as  clearly  consistent  with  Constitution,  as  right  to  enact  new  laws 
in  fatnre  on  same  subject  matter. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1196,  36 
Sup.  Ct.  696,  holding  under  (General  Allotment  Act  of  1887  and  act  of 
1889  making  allotments  of  land  in  Rosebud  reservation,  allottees  remain 
tribal  Indians,  and  act  of  1897  prohibiting  sale  of  intoxicating  liquor  to 
Indian  allottee  during  trust  period  is  valid  as  applied  to  them ;  Perrin  v. 
United  States,  232  U.  S.  482,  58  L.  Ed.  694,  34  Sup.  Ct.  387,  upholding 
provision  in  article  XVII  of  agreement  with  Yankton  Sioux,  prohibiting 
sale  of  intoxicating  liquor  upon  ceded  lands,  and  provision  of  act  of 
1894  ratifying  such  agreement;  United  States  v.  Pelican,  232  U.  S.  451, 
58  L.  Ed.  680,  34  Sup.  Ct.  396,  holding  Congress  has  power  to  provide 
for  punishment  of  crimes  committed  by  or  against  Indians  upon  lands 
of  Colville  Indian  reservation  allotted  in  severalty,  but  held  in  trust  by 
United  States ;  United'  States  v.  Sandoval,  231  U.  S.  38,  49,  58  L.  Ed. 
Ill,  115,  34  Sup.  Ct.  1,  holding  valid  that  provision  of  Enabling  Act  of 
New  Mexico  of  1910  prohibiting  introduction  of  liquor  into  Indian 
country  including  lands  of  Pueblo  Indians  in  New  Mexico;  United 
States  V.  Wright,  229  U.  S.  237,  67  L.  Ed.  1167.  33  Sup.  Ct.  630,  holding 
acts  of  1892  and  1897  prohibiting  introduction  of  liquor  into  Indian 
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country  were  not  repealed  as  to  intrastate  traffic  by  Oklahoma  Enabling 
Act  of  1906;  United  States  v.  Myers,  206  Fed.  394,  124  C.  C.  A.  269, 
holding  Indian  lands  in  Oklahoma  ceded  to  United  States  by  treaty  of 
1892,  ratified  by  act  of  1900,  ceased  to  be  Indian  country,  and  denying 
recovery  of  penalty  imposed  by  Rev.  Stats.,  §  2148,  for  return  to  Indian 
country  of  person  removed  therefrom. 

Distinguished  in  Evans  v.  Victor,  204  Fed.  366,  367,  368,  122  G.  C.  A. 
531,  holding  Indian  title  to  lands  in  town  has  been  extinguished,  and 
special  Indian  agent  without  search-warrant  has  no  authority  under  Rev. 
Stats.,  §§2139,  2140,  to  search  for  intoxicating  liquor;  United  States 
V.  Sandoval,  198  Fed.  566,  holding  void  that  provision  of  Enabling  Act 
of  1910  admitting  New  Mexico  as  State,  which  reserves  to  Federal  gov- 
ernment right  to  regulate  liquor  traffic  with  Indians,  and  prohibits  in- 
troduction of  liquor  into  Pueblo  lands. 

Admission  of  new  State  Into  Union  on  equal  footing  with  original  States 
Imports  equality  of  power  over  internal  affairs. 

Distinguished  in  State  v.  Towessnute,  89  Wash.  488, 154  Pae.  809,  hold- 
ing admission  of  State  impliedly  revokes  provisions  conflicting  with 
State's  police  power  of  Yakima  treaty  of  1859  granting  exclusive  fishing 
rights  in  all  streams  bordering  on  or  running  through  Yakima  Indian 
reservation,  as  applied  to  Indian  fishing  in  river  several  miles  outside  of 
reservation  without  license. 

WlLether  offense  is  sniliclently  alleged  in  indictment  is  not  proper  svb- 
Ject  for  inquiry  on  habeas  corpus. 

Approved  in  Ex  parte  McGee,  227  U.  S.  676,  57  L.  Ed.  699,  33  Sup.  Ct. 
463,  denying  motion  for  leave  to  file  petition  for  writ  of  habeas  corpus. 

ProvlBions  of  Oklahoma  Enabling  Act  of  1906  show  that  Congress 
recognized,  because  of  agreement  with  Indian  tribes  or  otherwise,  that 
govemment  was  under  duty  to  inhabitants  of  Indian  Territory  different 
from  its  duty  to  inhahitants  of  other  territory  that  went  to  f onn  now 
State. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  296,  59 
L.  Ed.  236,  35  Sup.  Ct.  27,  holding  Atoka  Agreement  of  1897  between 
government  and  Choctaw  and  Chickasaw  Indians  imposes  duty  upon 
government  with  respect  to  operation  of  coal  mines  in  Indian  lands,  and 
lessees  of  mines  are  not  subject  to  gross  revenue  tax  imposed  by  Okla- 
homa act  of  1908. 

Effect  of  ordinance  of  1787  on  States  carved -out  of  northwest  terri- 
tory.   Note,  Ann.  Oas.  1915D,  946. 

Miscellaneous.  Cited  in  Joplin  Mercantile  Co.  v.  United  States,  236 
U.  S.  535,  536,  540,  69  L.  Ed.  707,  709,  35  Sup.  Ct.  291,  and  United  States 
V.  Wright,  229  U.  S.  227,  67  L.  Ed.  1162.  33  Sup.  Ct.  630,  both  inci- 
dentally. 
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225  U.  8.  692,  56  I..  Ed.  1260,  32  Sup.  Ot.  406,  KYUS  v.  HAMMOND. 
Not  cited. 

225  U.  8.  695,  66  L.  Ed.  1261,  32  8lip.  Ot  834,  DE  BEABN  v.  DE  BEABK. 

Cited  in  Dc  Galard  v.  Safe  Deposit  etc.  Co.,  233  U  S.  32,  58  L.  Ed.  836, 
34  Snp.  Ct.  584,  De  Galard  v.  Winans,  232  U.  S.  719,  58  L.  Ed.  813,  34 
Sup.  Ct.  601,  and  De  Bearn  v.  De  Bearn,  231  U.  S.  742,  58  L.  Ed.  462, 
34  Sup.  Ct.  318. 

225  U.  8.  697,  56  I..  Ed.  1262,  32  Sup.  Ot.  838,  OOALGATE  OO.  Y.  HUBST. 

Cited  in  Texas  Co.  v.  Collins,  42  Okl.  376,  141  Pac.  784,  Chicago  etc. 
R.  Co.  V.  Duran,  38  Okl.  730,  134  Pac.  880,  and  Dewey  Portland  Cement 
Co.  V.  Blunt,  38  Okl.  186, 132  Pac.  660. 

225  U.  8.  704,  56  L.  Ed.  1265,  32  8np.  Ot.  837,  MEB0HANT8  ft  MINEB8^ 
TBAN8P.  00.  v.  B0BIN80N,  BAZTEB-DI8808WAT  TOWIKO  ETO. 
CO. 

Cited  in  Brown  y.  Massachusetts  Hide  Corp.,  218  Fed.  773, 134  C.  C.  A. 
447. 

225  U.  8.  708,  66  L.  Ed.  1267,  32  Sup.  Ot.  839,  UNITED  8TATE8  EX  BEL. 
J0NE8  V.  FI8HEB. 

Cited  in  United  States  v.  Myer,  39  Appi.  D.  C.  371,  and  United  States 
▼.-Fisher,  39  App.  D.  C.  184. 

225  17.  8.  710,  56  L.  Ed.  1267,  32  8up.  Ot  840,  BOUKOX78  ▼.  UNITED 
8TATBa 

Cited  in  Frankfurt  ▼•  United  States,  231  Fed.  906. 


NOTES 

ON 


UNITED  STATES  REPORTS. 


226  XTNITED  STATES. 


226  ir.  a  1-11,  67  L.  Ed.  97»  83  Sup.  Ct  1,  BSBESE  ▼.  XTNITED  STATB& 

Delivery  of  IndlctmeQl  to  court  by  foreman  of  grand  Jury  in  absence 
of  other  Jurors,  is  defect  in  matter  of  form  only  within  meaning  of  Bevised 
SUtutea,  section  1026. 

Approved  in  Breese  v.  United  States,  203  Fed.  828,  122  C.  C.  A.  142, 
following  rule;  Morris  v.  United  States,  229  Fed.  520,  143  C.  C.  A.  584, 
indictment  charging  defendants  with  entering  car  containing  interstate 
shipment  with  intent  to  commit  larceny  therein  in  violation  of  act  of 
Congress  of  1913,  following  language  of  statute,  is  sufficient. 

Bevised  Statute,  section  1025,  Indicates  policy  not  to  favor  technical 
objections  where  no  prejudice  to  defendant  is  shown;  and  objection  not 
based  on  constitutional  right  is  waived  by  not  mi4dng  it  at  first  opportunity. 
Approved  in  Badders  v.  United  States,  240  U.  S.  395,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  objection  to  indictment  for  placing  letters  in  mail  in 
execution  of  scheme  to  defraud,  based  on  fact  that  judge  was  absent 
during  part  of  deliberations  of  grand  jury,  does  not  involve  constitu- 
tional question;  John  Gund  Brewing  Co.  v.  United  States,  204  Fed.  21, 
122  C.  C.  A.  331,  overruling  demurrer  to  indictment  charging  wholesale 
dealer  in  malt  liquors  with  failure  to  pay  tax  required  by  Rev.  Stats., 
§  3242,  based  upon  fact  that  indictment  omitted  word  ^ ^special''  before 
tax. 

226  U.  a  12-14,  57  L.  Ed.  103,  33  Sup.  Ct.  4,  HABTT  ▼.  VIOTOBIA. 

Not  cited. 

226  U.  a  14-20,  67  L.  Ed.  104,  88  Sup.  Ot  6,  XTNITED  STATES  ▼.  BALTI- 
MOBE  ft  O.  S.  W.  B.  B.  CO. 

Traction  company  maintaining  line  parallel  to,  and  competing  with, 
steam  railroads  is  Independent  venture,  and  is  not  lateral  branch  railroad 

(613) 
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within  meaning  of  section  7  of  amendment  of  1910  to  Act  to  Regulate  CkMn- 
merce,  requiring  carriers  to  establish  switch  connections. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  U.  S.  54,  60 
L.  Ed.  523,  36  Sup.  Ct.  253,  holding  in  employee's  action  for  injuries 
that  electric  railway  from  Leavenworth,  Kansas,  to  Kansas  City,  Kansas, 
having  traffic  agreement  with  street  railway  in  Kansas  City,  Missouri,  is 
engaged  in  interstate  commerce ;  Hocking  Valley  R.  Co.  v.  New  York  Coal 
Co.,  217  Fed.  733,  132  C.  C.  A.  387,'  action  for  failure  to  give  shipper 
equality  of  switch-track  connections  under  Ohio  Rev.  Stats.,  §  3373-1, 
is  action  upon  liability  created  by  statute  within  six-year  limitation  of 
General  Code  Ohio,  §  11,222,  and  is  not  barred. 

It  would  be  A  very  strong  proposition  to  say  that  parties  were  bouid 
in  higher  courts  by  finding  based  on  specific  inyestigations  made  in  the  case 
without  notice  to  them. 

Approved  in  Interstate  Commerce  Commission  v.  Louisville  ete.  R.  R 
Co.,  227  U.  S.  91,  94,  57  L.  Ed.  483,  434,  33  Sup.  a.  185,  uphol^ng  order 
of  Interstate  Commerce  Commission  reducing  local  rates  in  force  many 
years  between  New  Orleans  and  neighboring  cities  and  reducing  through 
rates  to  sum  of  locals,  where  finding  that  rates  established  by  railroad 
were  excessive  was  based  upon  sufficient  evidence;  Whitfield  v.  Hanges, 
222  Fed.  755, 138  C.  C.  A.  199,  releasing  on  habeas  corpus  resident  aliens 
ordered  deported  on  report  of  inspector  where  findings  of  inspector  were 
based  on  hearsay  and  accused  had  no  notice  or  opportunity  to  refute 
evidence;  Louisville  etc.  R.  Co.  V.  United  States,  216  Fed.  679,  upholding 
order  of  Interstate  Commerce  Commission  regulating  rates  for  interstate 
transportation  of  coal  to  Nashville,  where  evidence  supports  commis- 
sion 's  conclusions  as  to  unreasonableness  of  old  rate  and  reasonableness 
of  new  rate ;  Farmers '  Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  266  111.  573, 
107  N.  E.  843,  holding  order  of  State  Public  Utilities  Commission  re- 
quiring railroads  to  make  track  connections  void  aa  not  based  upon  evi- 
dence heard  by  it  or  by  one  of  its  members. 

226  U.  S.  20-52,  67  L.  Ed.  107,  33  Sup.  Ot.  9,  8TANDABD  SANITABT  MFO. 
CO.  V.  UNITED  STATES. 

Trade  agreement  involving  Tight  to  use  patents  which  dearly  traa- 
scends  what  is  necessary  to  protect  use  of  patent  or  monopoly  which  law 
conferred  upon  it,  and  combines  indq;iendent  and  competitive  manufac- 
turers and  Jobbers  for  purpose  of  controlling  trade  and  prices  is  violation 
of  Sherman  Anti-trust  Act  of  1890. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  L.  E.  A.  1915A,  788,  58  L.  Ed.  1498,  34  Sup.  Ct. 
951,  holding  circulation  among  retailers  of  official  report  containing 
names  of  wholesalers  selling  direct  to  consumers,  having  ^ect  of  caus- 
ing retailers  to  withdraw  patronage  from  such  wholesalers,  is  violation 
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of  Sherman  Anti-trust  Act  of  1890;  United  States  v.  Pacific  etc.  Nav. 

Co.,  4  Alaska,  694,  and  United  States  v.  Pacific  etc.  Ry.  &  Nav.  Co.,  228 
XJ.  S.  104,  57  L.  Ed.  748,  33  Sup.  Ct.  443,  both  holding  combination  be- 
tween carriers  to  monopolize  transportation  between  United  States  and 
Yukon  River  points  by  exclusion  of  independent  lines  from  through 
route  agreements  is  violation  of  Sherman  Anti-trust  Act  of  1890 ;  Virtue 
V.  Creamery  Package  Mfg.  Co.,  227  U.  S.  32,  57  L.  Ed.  404,  33  Sup.  Ct. 
202,  holding  contract  by  manufacturer  of  patented  article  constituting 
another  company  its  exclusive  sales  agent,  is  not  violation  of  Sherman 

,  Anti-trust  Act  of  1890;  American  Graphophone  Co.  v.  Boston  Store,  225 
Fed.  787,  holding  patentee  upon  sale  of  patented  article  may  by  contract 
require  immediate  vendee  to  observe  price  restrictions  upon  resale; 
United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  355,  356,  411,  holding 
combination  of  companies  engaged  in  making  noneompeting  patented 
machines  for  use  in  manufacture  of  shoes  and  leases  of  machines  to 
manufacturers  are  not  in  violation  of  Sherman  Anti-trust  Act  of  1890; 
Robert  H.  IngersoU  &  Bro.  v.  McColl,  204  Fed.  149,  holding  license  re- 
striction imposed  by  owner  of  patent,  not  to  protect  patent,  but  to 
evade  Sherman  Anti-trust  Act  is  void;  Pulp  Wood  Co.  v.  Green  Bay 
Paper  etc.  Co.,  157  Wis.  619, 147  N.  W.  1063,  complaint  in  action  on  con- 
tract for  price  of  pulp  wood  is  not  subject  to  general  demurrer  on  ground 
that  contract  violates  Sherman  Anti-tinist  Act  or  sections  1747e  and 
1791J,  Wisconsin  statutes,  where  it  is  not  shown  that  restrictive  provi- 
sions of  contract  unduly  restrain  trade  or  competition. 

Bights  conferred  by  patents  are  very  definite  and  extensive,  but  they 
do  not  give  any  more  than  other  rights  a  universal  license  against  positive 
prohibitions.  The  Sherman  law  is  limitation  of  rights — ^rights  which  may 
be  pushed  to  evil  consequences  and  are  therefore  restrained. 

Approved  in  Straus  v.  American  Publishers'  Assn.,  231  U.  S.  234,  Ann. 
Oas.  1915A,  369,  L.  R.  A.  1915A,  1099,  58  L.  Ed.  199,  34  Sup.  Ct.  84, 
holding  agreement  relating  to  ^ale  of  copyrighted  books  goes  beyond 
protection  of  Copyright  Act  and  is  violation  of  Sherman  Anti-trust  Act 
of  1890 ;  United  States  v.  Eastman  Kodak  Co.,  226  Fed.  78,  combination 
of  manufacturers  of  photographic  supplies  acquiring  exclusive  right  to 
sell  in  United  States  and  Canada  imported  raw-i)aper  stock,  and  for- 
bidding dealers  to  handle  goods  of  competitors  or  to  sell  supplies  at  other 
than  fixed  resale  prices,  is  violation  of  Sherman  Anti-trust  Act;  United 
States  V.  Motion  Picture  Patents  Co.,  225  Fed.  805,  806,  807,  holding 
combination  of  manufacturers  or  importers  of  motion-picture  films,  re- 
quiring consent  of  all  members  before  allowing  exchanges  or  theaters 
to  have  films,  is  violation  of  Sherman  Anti-trust  Act;  Ford  Motor  Co. 
V.  Union  Motor  Sales  Co.,  225  Fed.  383,  contract  fixing  price  for  resale 
of  patented  article  is  void  under  Sherman  Anti-trust  Act ;  United  States 
V.  Kellogg  Toasted  Com  Flakes  Co.,  222  Fed.  731,  Ann.  Oas.  1916A,  78, 
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holding  price  reetriction  on  resale  imposed  by  manufacturer  in  absolute 
sale  of  product,  is  violation  of  Sherman  Anti-trust  Act;  Patterson  v. 
United  States,  222  Fed.  647,  138  C.  C.  A.  123,  and  United  States  v.  Pat- 
terson, 205  Fed.  297,  298,  both  holding  in  prosecution  of  manufacturing 
corporation  for  conspiracy  in  restraint  of  interstate  commerce  in  viola- 
tion of  Sherman  Anti-trust  Act,  that  rejection  of  evidence  to  show  con- 
spiraicy  was  to  restrain  competitors  from  infringing  patent,  was  not 
error;  United  States  v.  New  Departure  Mfg.  Co.,  204  Fed.  113, 114,  hold- 
ing averments  of  indictment  that  corporations  were  owners  of  separate 
patents  for  improvements  in  coaster  brakes  and  other  bicycle  and  motor- 
cycle accessories,  negative  inference  that  licenses  were  for  basic  patent, 
or  that  conditions  were  imposed  on  competitors  in  good  faith  and  without 
intent  to  violate  Federal  anti-trust  law;  Waltham  Watch  Co.  v.  Keene, 
202  Fed.  237,  238,  239,  240,  242,  manufacturer  of  watch  movement,  es- 
sential parts  of  which  are  covered  by  patents,  having  received  full  price, 
including  royalty,  upon  sale  of  watch  movement  cannot  by  license  agree- 
ment control  price  at  which  resale  is  made  by  dealers,  so  as  to  make  vio- 
lation by  dealer  of  license  agreement  infringement  of  patent. 

Distinguished  in  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed. 
658,  refusing  to  dissolve  combination  of  towing  companies  using  unfair 
means  to  prevent  competitors  f rohi  engaging  in  business  on  Great  Lakes, 
but  enjoining  illegal  practices. 

Application  of  Sherman  Anti-trust  Act  to  agreement  r^arding  sale 
of  copyrighted  books.    Note,  Ann.  Oaa.  1915A,  378. 

Sherman  law  being  its  own  measure  of  right  and  wrong,  of  what  it 
permits,  or  forbids,  the  Judgment  of  the  courts  cannot  be  set  up  against  it 
in  supposed  accommodation  of  its  policy  with  good  Intention  of  parties, 
and  it  may  be,  of  some  good  results. 

Approved  in  International  Harvester  Co.  v.  Missouri,  234  U.  S.  209, 
52  L.  R.  A.  (N.  S.)  525,  58  L.  Ed.  1281,  34  Sup.  Ct.  859,  fact  that  Mis- 
souri anti-trust  statutes  of  1899  and  1909  prohibiting  combinations  of 
competing  companies  includes  particular  combination  induced  by  good 
intentions  does  not  render  such  statutes  void;  United  States  v.  Inter- 
national Harvester  Co.,  214  Fed.  1000,  consolidation  of  five  harvester 
companies  which  produced  eighty  to  eighty-five  per  cent  of  all  harvest- 
ing machines  sold  in  United  States  was  for  purpose  of  eliminating  com- 
petition, and  is  combination  in  restraint  of  interstate  trade  in  violation 
of  Sherman  Anti-tnust  Act;  United  States  v.  Great  Lakes  Towing  Co., 
208  Fed.  744,  holding  combination  of  independent  towing  companies 
formed  with  express  purpose  of  eliminating  competition  in  interstate 
commerce  on  Great  Lakes,  is  violation  of  Sherman  Anti-trust  Act  of 
1890. 
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Miscellaneous.  Cited  in  Standard  Sanitaiy  Mfg.  Co.  v.  Iron  City 
Sanitary  Mfg.  Co.,  222  Fed.  672,  138  C.  C.  A.  219,  reciting  history  of 
litigation. 

226  U.  a  5S-61,  57  I..  Ed.  119,  83  Sup.  Ot.  6,  SMITH  T.  HITOHCOCK. 

Printed  publication  whose  contents  are  complete,  deal  with  single  sub- 
ject, show  no  need  of  continuation,  and  are  of  appreciable  sise,  are  not 
periodicals  but  are  books  within  meaning  of  section  17  of  Act  of  1870  classi- 
f^Ftng  books  as  third-class  mail  matter. 

Approved  in  Atlas  Mfg.  Co.  v.  Street,  204  Fed.  401,  47  L.  R.  A.  (N.  S.) 
1002,  122  C.  C.  A.  568,  where  words  ''Nick  Carter,"  are  registered  as 
trademark  for  ''weekly  periodical  devoted  to  fiction,"  complainants  are 
not  entitled  to  restrain  use  of  term  as  name  of  person  in  moving  pictures. 

226  XT.  8.  61-98,  57  L.  Ed.  124,  33  Sup.  Ot  63,  X7NITED  STATES  Y.  UNION 
PAG.  B.  B.  CO. 

Sherman  Anti-trust  Act  in  its  terms  embraces  every  contract  or  com- 
bination, in  form  of  trust  or  otherwise,  or  conspiracy  in  restraint  of  inter- 
state trade  or  commerce. 

Approved  in  Eastern  States  ^Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  L.  B.  A.  1916A,  788,  58  L.  Ed.  1498,  34  Sup.  Ct. 
951,  holding  circulation  among  retailers  of  official  report  containing 
names  of  wholesalers  selling  direct  to  consumers,  having  effect  of  caus- 
ing retaOers  to  withdraw  patronage  from  such  wholesalers,  is  violation 
of  Sherman  Anti-trust  ^ Act ;  United  States  v.  International  Harvester 
Co.,  214  Fed.  996,  holding  consolidation  of  fire  harvester  companies  pro- 
ducing eighty  to  eighty-five  per  cent  of  all  harvesting  machines  sold  in 
United  States  was  for  purpose  of  eliminating  competition,  and  is  com- 
bination in  restraint  of  interstate  trade  in  violation  of  Sherman  Anti- 
trust Act. 

Combination  wlilcli  places  iaterstato  railroads  in  such  relation  as  to 
create  single  dominating  control  in  one  corporation,  whereby  natural  and 
existing  competition  in  interstate  commerce  is  unduly  restricted  or  sup-' 
pressed.  Is  within  condemnation  of  Sherman  Anti-trust  Act. 

Approved  in  United  States  v.  Reading  Co.,  226  U.  S.  370,  57  L.  Ed. 
259,  33  Sup.  Ct.  90,  combination  of  railroads  and  coal  companies  through 
instrumentality  of  iron  company  to  prevent  c<m8truction  of  independent, 
competing  railway  into  anthracite  coal  region,  and  series  of  sixty-five 
per  cent  contracts  to  control  sale  of  independent  output  at  tide  water, 
are  both  violations  of  Sherman  Anti-trust  Act  of  1890 ;  United  States  v. 
Reading  Co.,  226  Fed.  272,  where  holding  company  owning  capital  stock 
of  Reading  railroad  and  coal  and  iron  company  becomes  majority  stock- 
holder in  another  railroad  owning  stock  of  another  coal  company,  and 
two  railroads  were  not  eompetitors,  but  two  coal  companies  were,  and 
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controlled  twenty  per  cent  of  output  of  anthracite  mines,  combination 
is  violation  of  Sherman  Anti-trust  Act ;  United  States  v.  Eastman  Kodak 
Co.,  226  Fed.  66,  77,  combination  of  manufacturers  and  importers  of 
photographic  supplies  acquiring  exclusive  right  to  sell  in  United  States 
and  Canada  imported  raw-paper  stock  used  in  manufacture  of  photo- 
graphic paper,  and  forbidding  dealers  to  handle  goods  of  competitors 
or  to  sell  supplies  at  other  than  fixed  resale  prices,  is  violation  of  Sher- 
man Anti-trust  Act;  United  States  v.  Kellogg  Toasted  Com  Flake  Co., 
222  Fed.  731,  Ann.  Oas.  1916A,  78,  holding  price  restriction  on  resale 
imposed  by  manufacturer  in  absolute  sale  of  product  is  violation  of 
Sherman  Anti-trtst  Act;  United  States  v.  United  Shoe  Mach.  Co.,  222 
Fed.  356,  holding  combination  of  companies  engaged  in  making  non- 
competing  patented  machines  for  use  in  manufacture  of  shoes  and  leases 
of  machines  to  manufacturers  are  not  in  violation  of  Sherman  Anti-trust 
Act  J  Hyams  v.*  Calumet  &  Hecla  Min.  Co.,  221  Fed.  541,  137  C.  C.  A. 
239,  enjoining  corporation  having  only  minority  interest  in  another  cor- 
poration from  voting  stock  and  proxies  to  elect  its  directors  as  directors 
of  second  corporation,  as  control  gained  by  minority  stockholder  with 
aid  of  proxies  may  have  same  effect  as  control  by  actual  majority; 
United  States  v.  Great  Lakes  Towing  Co.,  208  Fed.  744,  746,  holding 
combination  of  independent  towing  companies  for  express  purpose  of 
eliminating  competition  in  interstate  commerce  on  Great  Lakes  is  vio- 
lation of  Sherman  Anti-trust  Act;  O'Halloran  v.  American  Sea  Green 
Slate  Co.,  207  Fed.  189,  combination  of  independent  producers  of  sea- 
green  slate  controlling  production,  prices,  and  persons  to  whom  sales  are 
made  is  violation  of  Sherman  anti-trust  law,  though  competition  with 
black  slate  still  exists,  and  prices  have  not  been  raised  more  than  to 
meet  increased  cost  of  production ;  United  States  v.  Lake  Shore  etc.  Ry. 
Co.,  203  Fed.  309,  313,  316,  316,  317,  322,  where  consolidaticm  of  rail- 
roads and  coal  companies  is  held  violation  of  Anti-trust  Act  and  eon- 
tract  to  meet  situation  is  entered  into,  such  contract  changing  ownership 
of  stock,  but  maintaining  concert  of  action  and  control  of  railroads  and 
coal  interests,  is  also  void. 

What   are  illegal   combinations   within   Sherman  Anti-trust  Act. 
Note,  Ann.  Oas.  1913D,  721. 

In  applying  general  rule  of  relief  provided  in  Sherman  Anti-tmst  Act, 
court  may»  in  suit  to  restrain  operation  and  to  terminate  oomUnatioD 
created  by  transfer  of  stock,  enjoin  tight  of  purchasing  company  to  vote 
stock  or  to  transfer  it  in  such  manner  as  to  eontlnne  its  control,  and  eojodn 
payment  of  dividends  upon  stock  thus  held  except  to  receiver  to  be  ap- 
pointed by  district  court. 

Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  659, 
holding  receivership  is  proper  when  necessary  to  effectuate  dissolution, 
but  should  not  be  resorted  to  unless  necessary,  and  refusing  to  dissolve 


619  NOTES  ON  U.  S.  REPORTS.         226  U.  S.  99-110 

towing  company,  but  enjoining  illegal  methods  used  to  prevent  compe- 
tition; McKinn^  v.  Kansas  Natural  Gas  Co.,  206  Fed.  777,  holding 
under  Kansas  Anti-trust  Act  (Gen.  Stats.  1909,  §  5146)  State  court  has 
power  to  appoint  receivers  of  property  within  State  of  foreign  corpora- 
tion violating  act.    . 

826  U.  a  9^102,  67  I..  Ed.  138,  33  Sup.  Ct.  78,  LOXHSIANA  NAV.  00.  tr. 
OTSTEB  COMMISSION  OF  LOXHSIANA. 

Supreme  Court  may  not  be  called  upon  to  review  by  piecemeal  action 
of  State  court  otherwise  within  its  Jurisdiction,  nor  can  it  for  purpose  of 
determining  whether  power  of  review  exists  be  called  upon  to  disregard 
form  of  Judgment  in  order  to  ascertain  whethto  Judgment  not  final  in  form 
might  by  applying  State  law  be  treated  as  final  in  character. 

Distinguished  in  Carondelet  Canal  &  Nav.  Co.  v»^  Louisiana,  233  U.  S. 
372,  58  L.  Ed.  1005,  34  Sup.  Ct.  627,  holding  judgment  of  State  court  in 
suit  by  State  to  recover  canal  property,  improvements,  and  appurten- 
ant properties  ordering  restoration  of  property  and  appurtenant  im- 
provements, but  reserving  claim  to  triangular  strip  not  appurtenant  for 
further  proceedings  and  ordeiing  accounting,  is  final  and  reviewable. 

Miscellaneous.  Cited  in  Thompson  v.  St.  Louis,  239  U.  S.  636,  60 
L.  Ed.  480,  36  Sup.  Ct.  445,  Northern  Trust  Co.  v.  Illinois,  234  U.  S.. 
749,  58  L.  Ed.  1575,  34  Sup.  Ct.  673,  and  Pons  v.  Yazoo  etc.  R.  R.  Co., 
232  U.  S.  721,  58  L.  Ed.  814,  34  Sup.  Ct.  602,  all  dismissing  for  want  of 
jurisdiction. 

226  U.  S.  102-110,  57  L.  Ed.  140.  33  Sup.  Ot  80,  DEMZNO  ▼.  CABLISLE 
PACEXNG  CO. 

Although  record  may  present  in  form  a  Federal  question,  motion  to  dis- 
miss will  be  allowed  where  it  plainly  appears  that  such  Federal  question  is 
unsubstantial  and  frivolous. 

Approved  in  White  v.  Wyoming,  241  U.  S.  655,  60  L.  Ed.  1224,  36 
Sup.  Ct.  726,  Dunham  v.  Kauffman,*  241  U.  S.  653,  60  L.  Ed.  1228,  36 
Sup.  Ct.  723 ,  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651,  60  L.  Ed. 
1222;  36  Sup.  Ct.  553,  South  Dakota  v.  Whisman,  241  U.  S.  643,  60  L.  Ed. 
1218,  36  Sup.  Ct.  449,  Minneapolis  etc.  R.  Co.  v.  Alexander,  239  U.  S. 
635,  60  L.  Ed.  479,  36  Sup.  Ct.  283 ,  Diener  v.  Lane,  239  IT.  S.  632,  60 
L.  Ed.  477,  36  Sup.  Ct.  219,  Zodrow  v.  Wisconsin,  239  U.  S.  629,  60 
L.  Ed.  476,  36  Sup.  Ct.  166 ,  Ouval  v.  Louisiana,  239  U.  S.  626,  60  L.  Ed. 
474,  36  Sup.  Ct.  162,  Wallbrecht  v.  Ingram,  239  U.  S.  625,  60  L.  Ed.  473, 
36  Sup.  Ct.  162,  Cowan  v.  Illinois,  235  U.  S.  693,  59  L.  Ed.  428,  35  Sup. 
Ct.  206 ,  Gard  v.  Illinois,  235  U.  S.  692,  59  L.  Ed.  428,  35  Sup.  Ct.  206, 
Atlantic  Coast  Lumber  Corp.  v.  Minshew,  235  U.  8.  686,  59  L.  Ed.  424, 
35  Sup.  Ct.  202,  Washington  Dredging  &  Imp.  Co.  v.  Washington,  231 
U.  S.  743,  58  L.  Ed.  463,  34  Snp.  Ct.  318,  De  Beam  y.  De  Beam,  231 
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U.  S.  742,  58  L.  EcL  462,  34  Sup.  Ct.  318,  and  Mengel  y.  Mengel,  227 
U.  S.  675,  57  L.  Ed.  699,  33  Sap.  Ct.  327,  all  diemissing  for  wuit  of 
jurisdiction;  Consolidated  Turnpike  Co.  v.  Norfolk  ^tc.  Ry.  Co.,  228 
U.  S.  600,  57  L.  Ed.  983,  33  Sup.  Ct.  605,  denying  review  of  judgment 
of  State  court  that  railroad  having  acquired  title  to  land  on  which  road 
is  built  may  condemn  interest  in  land  of  mortgagee  in  possession  with- 
out paying  for  its  own  improvements,  where  question  of  depriving 
mortgagee  of  property  without  due  process  is  frivolous;  Guardian 
Assurance  Co.  v.  Quintana,  227  U.  S.  103,  57  L.  Ed.  439,  33  Sup.  Ct  236, 
holding  assertion  of  error  based  on  refusal  to  grant  continuance  after 
failure  of  jury  to  agree  and  case  was  set  for  retrial  three  days  later 
is  not  frivolous,  where  practice  had  been  to  carry  case  over  to  following 
term  for  trial  before  another  venire  and  it  was  physical  impossibility 
to  bring  witnesses  back  in  time  to  be  heard;  The  Fair  v.  Kohler  Die  etc. 
Co.,  228  U.  S.  25,  57  L.  Ed.  718,  33  Sup.  Ct.  410,  aiguendo. 

Distinguished  in  In  re  Luken,  216  Fed.  892,  133  C.  C.  A.  94,  claim  of 
validity  of  lien  obtained  by  distress  warrant  prior  to  bankruptcy  pro- 
ceedings as  lien  obtained  in  legal  proceedings  under  section  67f  of 
Bankruptcy  Act  is  not  so  void  of  color  as  to  authorijEe  bankruptcy  court 
to  dispose  of  it  in  summary  proceeding. 

226  U.  8.  110-112,  57  L.  Ed.  145,  33  Sup.  Ot.  78,  FIBST  KAT.  BANE  OF 
PBINGETON  ▼.  LITTLEFIELD. 

Burden  of  proof  upon  claimant  to  establlBh  ownership  of  fund  camiot 
be  said  to  be  sustained  In  Tlew  of  concurrent  advene  action  of  master  and 
courts  below. 

Approved  in  Enauth  v.  Lovell,  212  Fed.  338,  339,  holding  in  suit 
against  trustee  in  bankruptcy  to  recover  money  in  hands  of  trustee  of 
which  plaintiffs  were  defrauded,  allegations  that  money  increased  estate, 
without  actually  tracing  money  to  trustee's  possession,  are  insufficient; 
Brennan  v.  Tillinghast,  201  Fed.  613,  120  C.  C.  A.  37,  holding  owner  of 
stock  converted  by  insolvent  bank  may  recover  proceeds  as  preferred 
claim  to  extent  that  he  can  trace  money  into  hands  of  receiver. 

Miscellaneous.  Cited  in  Farmers'  etc.  State  Bank  of  Waco  v.  Park, 
241  U.  S.  645,  60  L.  Ed.  1218,  36  Sup.  Ct.  451,- and  Andrews  v.  Osborn, 
239  IL  S.  629,  60  L.  Ed.  475,  36  Sup.  Ct.  165,  both  afiarming  judgment 
on  authority  of  principal  case;  In  re  A.  0.  Brown  &  Co.^  213  Fed.  706, 
707,  130  C.  C.  A.  219,  reciting  history  of  litigation. 

226  U.  S.  112-126,  57  L.  Ed.  146,  33  Sup.  Ot.  68,  8EL0VEB,  BATES  ft  CX>.  T. 
WALSH. 

Wbere  redress  was  sought  in  BUnnesota  «oiirt  for  violation  of  Minne- 
sota contract  for  sale  of  land  in  another  State,  law  of  Minnesota,  and  not 
law  of  State  wliere  land  waa  sltoated,  gave  rii^t  and  measnre  of  recovery* 
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.  ^istin^ished  in  WHson  v.  Kryger,  29  N.  D.  36, 149  N.  W.  724,  holding 
^^it  to  quiet  title  to  land  law  of  forum  and  situs  of  land  control 
^thod  and  procedure  of  cancellation  of  contract  for  sale  of  land  where 
^^tract  was  made  in  another  State. 

Jurisdiction  of  action  for  damages  for  breach  of  contract  or  for  tort 
concerning  realty  in  another  State  or  country.  Note,  44  L.  R.  A. 
(N.  S.)  268. 

Conflict  of  lafws  as  to  contracts  relating  to  realty.    Note,  L.  R.  A. 
1916A,  1024,  1025. 

4^      Af  scxlmlnation  is  not  made  out  by  saying  that  under  statute  of  BCinne- 

h  ^  o-^  X897,  resident  owners  of  Minnesota  land  are  given  right  to  foreclose 

1)^^^  oox^tracts,  and  residents  of  liinnesota  owning  land  in  other  States  are 

(^  ^rt^^^^Tx  same  right;  test  of  equal  protection  clanse  is  equality  of  treat- 

^^^    '^«>     all  persons  in  same  situation. 

e.^l>i>:r-«ved  in  Wilson  v.  Kry^rer,  29  N.  D.  38,  149  N.  W.  725,  holding 


»^ 


ti(i    ^^^^i-'tion  of  contract  for  sale  of  land  to  nonresident  in  ^uit  to  quiet 


(jjV       "^^i^       land  in  State,  does  not  deny  him  privileges  and  immunities  as 
jj^  ^^^^^     ^^f  another  State  or  equal  protection  of  laws,  where  he  is  treated 
*'*^^^:»:ently  from  resident  holder. 

jnfifi^   ^^*"  .ftjoratlon  cannot  claim  protection  of  clanse  of  Fourteenth  Amend- 
0^12..^  "^^»  :^iich  secnres  prlyileges  and  immunities  of  dtisens  of  the  United 


I    ^ 


/ 


^ 

^ 


v^gainst  abridgment  or  impairment  by  State  law. 

ved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  142, 
o. 

126-137,  S7  L.  Ed.  152,  33  Sup.  Ot.  73,  TATLOB  ▼.  COLUMBIAN 
HTY. 

^2ited. 


-      8.  137-145,  57  L.  Ed.  156,  33  Sup.  Ot.  76,  EUBAKE  T.  BIOHMOMB. 

n  statute  is  assailed  as  offending  against  higher  guarantees  of  tttB 
^^''^^^^iitlon  it  must  clearly  do  so  to  Justify  courts  in  declaring  it  invalid. 

^T>^x)ved  in  Chesapeake  etc.  Telephone  v.  Goldsborough,  125  Md.  674, 

i^^^    C3as.  1917A,  1,  94  Atl.  325,  upholding  Laws  1914,  c.  824,  giving 

§\^x^  l>oard  of  forestry  control  over  roadside  trees  in  streets  of  incor- 

ipoTTBted  towns;  State  v.  Gurry,  121  Md.  546,  Ann.  Oas.  1915B,  957.  47 

V  ^-  A.  (N.  S.)  1087,  88  Atl.  551,  purpose  of  segregation  ordinance  is 

^thin  police  power,  hut  ordinance  of  Baltimore   depriving  property 

0^ner  of  vested  rights,  is  void;  Dwiggins  Wire  Fence  Co.,  v.  Patterson, 

j66  Ky.  282,  179  S.  W.  226,  upholding  Sales  in'  Bulk  Act  of  1915,  pro- 

fiding  that  sale  of  merchant's  entire  stock  is  fraudulent  as  against 

.^jjer's  creditors,  unless  purchaser  notifiea  creditors  of  intended  sale 

^thin  specified  time. 
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Police  power  of  State  is  not  susceptible  of  circonuitaxitlal  precision;  it 
extends  not  only  to  regulations  wblch  promote  Fublic  health,  mocals  and 
safety,  but  to  those  which  promote  public  coiivenience  or  general  pros- 
perity; it  is  the  most  essential  of  powers,  at  times  the  most  insistent,  and 
always  the  least  limitable. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  357,  60  L.  Ed, 
687,  36  Sup.  Ct.  374,  upholding  Florida  statute  of  1913  imposing  special 
license  tax  upon  merchants  usina^  profit-sharing  coupons  and  trading- 
stamps  ;  Sligh  V.  Kirkwood,  237  IL  S.  59,  59  L.  Ed.  838,  35  Sup.  Ct.  501, 
upholding  Laws  of  Florida  of  1911,  c.  6236,  §  1,  making  it  criminal  of- 
fense to  deliver  immature  citrus  fruits  for  shipment,  as  applied  to  in- 
terstate shipment  of  oranges;  Nolen  v.  Ricchman,  225  Fed.  822,  up- 
holding act  of  Tennessee  of  1915,  regulating  passenger  traffic  in  sheets 
of  Memphis  by  establishing  license  and  indemnity  system  for  use  of 
automobiles,  known  as  jitney  service;  Fruth  v.  Board  of  Affairs  of 
Charleston,  75  W.  Va.  461,  84  S.  E.  107,  holding  void  ordinance  estab- 
lishing building  line  on  certain  street  for  aesthetic  purposes;  Mehlos 
V.  Milwaukee,  156  Wis.  606,  Ann.  Cas.  19150,  1102,  51  L.  E.  A.  (N.  S.) 
1009,  146  N.  W.  887,  upholding  municipal  ordinance  authorizing  mayor 
to  license  dance-halls  and  prohibiting  operation  of  dance-halls  without 
license. 

Distinguished  in  Weeks  v.  Heurich,  40  App.  D.  C.  60,  Ann.  Gas.  1914A, 
972,  enjcHning  taxicab  company  from  establishing  garage  on  residence 
street  without  consent  of  property  owners  as  required  by  Building  R^* 
ulations,  §  160b. 

Validity  of  public  restrictions  as  to  location  of  mercantile  business. 
Note,  49  L.  E.  A.  (N.  S.)  440. 

226  U.  S.  145-148,  57  L.  Ed.  159,  33  Sup.  Ct.  68,  BUENET  ▼.  DE8MOENE8 
T  AIiVAEEZ. 

Where  court  has  general  Jurisdiction  to  try  question  whether  aUeged. 
right  eziflts,  rules  that  determine  existence  of  tight  ordinazlly  govern  duty 
only  of  courts  not  Its  power;  and  its  judgment  that  zlght  is  established 
cannot  be  impeached  collaterally  by  proof  that  Judgment  was  wrong. 

Approved  in  Lamar  t.  United  States,  240  U.  S.  64,  60  L.  Ed.  628,  36 
Sup.  Ct.  256,  objection  that  indictment  does  not  charge  crime  against 
United  States  goes  only  to  merits,  not  to  jurisdiction  of  District  Court. 

While  fact  that  time  of  bringing  suit  goes  in  some  sense  to  Jurisdic- 
tion of  court,  it  does  not  necessarily  take  case  out  of  general  rules  of  plead- 
ing; and  where  statute  of  Porto  Eico  of  1902,  section  199,  requires  action  to 
claim  filiation  to  be  brought  within  two  years  after  child  becomes  of  age, 
defense  that  action  is  barred  is  lost  by  not  being  pleaded. 

Approved  in  Atlantic  Coast  etc.  R.  v.  Bumette,  239  U.  S.  200,  60 
L.  Ed.  226,  36  Sup.  Ct.  76,  action  in  State  court  founded  on  Employers' 
Liability  Act  of  1908,  fails  where  record  shows  it  was  not  begun  until 
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time  had  elapsed  after  which,  nnder  section  6,  no  action  could  be  main- 
tainedy  though  defendant  did  not  raise  objection  in  pleading;  Calaf  Y 
Fu^rul  V.  Calaf  Y  Rivera,  232  U.  S.  373,  68  L.  Ed.  645,  34  Sup.  Ct.  411, 
holding  in  suit  to  nullify  institution  of  heir  that  recognition  of  heir 
could  only  be  proved  by  judgment  or  act  in  solemn  and  authentic  form, 
and  not  by  private  acts  of  father  toward  son,  and  time  fcM:  proceeding 
to  establish  filiation  under  Code  of  Porto  Rico  had  elapsed;  Tinker  v. 
Midland  Valley  Mercantile  Co.,  231  U.  S.  683,  68  L.  Ed.  436,  34  Sup. 
Ct.  252,  under  provision  of  act  of  1906  making  it  unlawful  for  trader 
on  Osage  Indian  reservation  to  give  credit  to  Indiay,  head  of  family,  to 
amount  greater  than  seventy-five  per  cent  of  next  quarterly  annuity, 
burden  of  proof  is  on  plaintiff  attempting  to  enforce  promissory  note 
to  bring  claim  within  statute;  Cordova  v.  Folgueras  Y.  Rijos,  227  U.  S. 
376,  67  L.  Ed.  667,  33  Sup.  Ct.  350,  while  law  eleven  of  Toro  was  in 
'force  in  Porto  Rio  as  to  recognition  of  rights  of  natural  children,  heirs 
have  only  rights  of  inheritance  given  by  statute,  and  person  not  institu- 
ting suit  to  establish  filiation  within  four  years  of  majority  as  required 
by  provision  of  Code  of  1889,  article  137,  cannot  inherit. 

226  U.  &  148-167,  67  L.  Ed.  161,  83  Sup.  Ot.  64,  JONES  Y.  SFBINGEB. 

Estate  of  bankrupt  Is  regarded  as  in  custodla  legls  from  date  of  peti- 
tion in  bankruptcy  as  against  subsequent  attachment. 

Approved  in  Board  of  Commerce  of  Ann  Arbor  v.  Security  Trust  Co., 
225  Fed.  471,  140  C.  C.  A.  486,  claim  for  anticipatory  breach  of  contract 
against  bankrupt  exists  from  date  of  filing  of  petition  in  bankruptcy; 
Pugh  V.  Loisel,  219  Fed.  419,  136  C.  C.  A.  221,  State  court  cannot  order 
foreclosure  of  mortgage  in  bankrupt's  property  between  dates  of  filing 
of  petitiop  in  involuntary  bankruptcy  and  of  adjudication. 

Where,  under  attachment  levied  before  petition  in  bankruptcy  was  filed, 
property  of  bankrupt  was  put  into  hands  of  receiver,  without  notice  of  peti- 
tion, it  is  not  true  that  power  and  Jurisdiction  of  local  court  were  ended 
before  notice  of  bankruptcy  proceedings. 

Approved  in  Stone-Ordean-Wells  Co.  v.  Mark,  227  Fed.  979,  142 
C.  C.  A.  433,  execution  creditor,  is  adverse  claimant,  where  execution 
was  levied  eight  days  before  filing  o^  petition  in  bankruptcy,  and  money 
was  collected  and  paid  over  after  filing  of  petition  in  absence  of  in- 
junctive order  of  bankruptcy  court,  and  cannot  be  compelled  in  sum- 
mary proceeding  to  pay  money  to  trustee,  and  has  right  to  defend  claim 
in  plenaiy  suit. 

Supreme  Oourt  follows  ruling  of  Supreme  Cfourt  of  Territory  unless 
there  are  strong  reasons  to  the  contrary. 

Approved  in  Luke  v.  Smith,  227  U.  S.  381,  67  L.  Ed.  661,  33  Sup.  Ct. 
356,  following  territorial  court's  construction  of  recording  statute  of 
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Arizona  that  when  debtor  holds  legal  title  in  trust  for  others  with  whose 
funds  it  was  purchased,  purchaser  at  sale  on  execution  with  notice  of 
rights  takes  subject  to  them. 

226  U.  8.  157-162,  57  L.  Ed.  164,  33  Sup.  Ot.  66,  CENTRAIi  LUMBSB  CO. 
▼.  SOUTH  DAKOTA. 

Where  State  legislature  shares  existing  belief  aa  to  what  is  imbUc  pol- 
icy and  finds  that  particular  instrument  of  trade  war  is  being  used  against 
that  policy  in  certain  cases,  it  may  direct  its  law  against  existing  eril  with- 
out covering  whole  field  of  possible  abuses;  and  it  may  do  so  none  the  leas 
that  forbidden  act  does  not  dilfer  in  kind  from  those  that  are  allowed. 

Approved  in  Armour  &  Co.  v.  North  Dakota,  240  U.  S.  617,  Ann.  Gas. 
1916D,  548,  60  L.  Ed.  776,  36  Sup.  Ct.  443,  upholding  North  Dakota  Stat- 
ute of  1907,  section  2,  requiring  lard,  unless  sold  in  bulk,  to  be  put  up 
in  containers  of  specific  number  of  pounds  net  weight,  or  whole  mul- 
tiples thereof,  and  not  fractions  thereof;  Tanner  v.  Little,  240  U.  S.  382, 
386,  60  L.  Ed.  701,  702,  36  Sup.  Ct.  384,  upholding  Washington  statute 
of  1907  imposing  license  taxes  upon  merchants  using  profit-sharing  cou- 
pons or  trading-stamps ;  Miller  v.  Wilson,  236  U.  S.  384,  L.  B.  A.  1915F, 
829,  69  L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911 
limitii^  hours  of  women  employed  in  hotels  and  other  specified  occu- 
pations; Keokee  Consolidated  Coke  Co.  v.  Taylor,  234  U.  S.  227,  58 
L.  Ed.  1290,  34  Sup.  Ct.  856,  upholding  Virginia  Laws  of  1888,  c.  391, 
§  3,  forbidding  manufacturers  to  pay  laborers  in  merchandise  orders 
unless  same  purported  to  be  redeemable  for  face  value  in  lawful  money 
of  United  States;  International  Harvester  Co.  v.  Missouri,  234  U.  S. 
209,  52  L.  B.  A.  (N.  8.)  525,  58  L.  Ed.  1281,  34  Sup.  Ct.  859,  upholding 
Missouri  anti-trust  laws  of  1899  and  1909;  Patsone  v.  Pennsylvania, 
232  U.  S.  144,  58  L.  Ed.  544,  34  Sup.  Ct.  281,  upholding  Pennsylvania 
f  statute   of   1909   making   it  unlawful   for   unnaturalized   foreign-born 

resident  to  kill  wild  game  or  to  have  shotgun  or  rifle  in  his  possession 
to  that  end;  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  402,  67  South. 
748,  upholding  provision  of  Code  1907,  §  5487,  requiring  railroads  to 
provide  equal  but  separate  accommodations  for  white  and  colored  races; 
Reagan  v.  District  of  Columbia,  41  App.  D.  C.  415,  upholding  act  of 
Congress  of  1913,  making  it  unlawful  to  engage  in  District  of  Columbia 
in  business  of  loaning  money  at  rate  greater  than  six  per  cent  per  an- 
num without  procuring  license;  Dutton  Phosphate  Co.  v.  Priest,  67 
Fla.  383,  65  South.  286,  upholding  General  Statutes  of  1906,  §§  3152, 
3153,  imposing  double  damages  upon  company  or  individual  leaving  open 
and  uninclosed  pits  in  which  stock  perish,  and  exempting  persons  ac- 
tually engaged  iii  mining  operations. 

Fourteenth  Amendment  does  not  problbit  legislation  special  in  chanc- 
ter,  but  aUows  class  preaenttng  oonspicnous  example  of  what  leglslatare 
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seeks  to  prevent  to  be  dealt  witli,  altboogh  such  cUm  Is  otherwise  and 
merely  logically  not  dlstlnguiahable  from  others  not  embraced  In  the  law. 
Approved  in  Wiseman  v.  Tanner,  221  Fed.  702,  npholding  Washin^n 
Initiative  Act  No.  8,  making  it  unlawful  to  demand  or  receive  fees  for 
fumishint^  employment  or  information  leading  thereto;  Davis  v.  Florida 
Power  Co.,  64  Fla.  268,  Ann.  Oaa.  1914B,  965,  60  South.  766,  5 
N.  C.  C.  A.  941,  upholding  Gen.  Stats.,  §  3147,  providing  remedy  to 
parent  for  wrongful  death  of  minor  child  against  corporations  or  private 
associations,  but  not  against  individuals;  State  v.  Horn,  27  Idaho,  794, 
152  Pac.  279,  upholding  Revised  Codes,  §  6872,  making  it  misdemeanor 
to  graze  sheep  upon  cattle  ranges ;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind. 
291,  Ann.  Oaa.  1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholding 
Employers'  Liability  Act  of  1911  applying  only  to  employers  of  five  or 
more  persons ;  Memphis  v.  State,  133  Tenn.  96,  179  S.  W.  635,  upholding 
Act  of  1915,  c.  60,  r^ulating  jitney  automobiles  as  common  carriers. 

Supreme  Oourt  cannot  review  economics  or  facts  upon  which  State 
legislatures  base  exercise  of  police  power  to  remedy  existing  evil. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  919,  upholding 
Arkansas  act  of  1913  regulating  investment  companies. 

Chapter  131,  of  Laws  of  South  Dakota  of  1907,  prohibiting  unfair  dis- 
crimination in  manufacture  or  distribution  of  commodity  for  purpose  of 
destroying  competition  by  making  sales  at  lower  rate  in  one  section  of  State 
than  in  another,  after  equalizing  distance  from  point  of  production,  is  not 
void  as  denial  of  due  process  or  equal  protection  of  law  or  as  infringement 
of  freedom  of  contract. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  366,  60  L.  Ed. 
690,  36  Sup.  Ct.  378,  upholding  Florida  statute  of  1913,  imposing  special 
license  taxes  on  merchants  using  profit-sharing  coupons  and  trading- 
stamps  ;  State  v.  Pitney,  79  Wash.  614,  Ann.  Caa.  1916A,  209,  140  Pac. 
920,  upholding  Laws  of  1913,  c.  134,  imjwsing  license  tax  upon  merchants 
using  trading-stamps,  coupons,  certificates  or  other  similar  devices  in 
connection  with  sale  of  goods. 

Distinguished  in  dissenting  opinion  in  Wiseman  v.  Tanner,  221  Fed. 
710,  majority  upholding  Washington  Initiative  Act  No.  8,  making  it  un- 
lawful to  demand  or  receive  fees  for  furnishing  employment  to  workers 
or  information  leading  thereto. 

Forbidding  sale  in  a  particular  loccdity  at  a  lower  rate  than  else- 
where, for  purpose  of  stifling  competition.  Note,  42  L.  R.  A. 
(N.  8.)  804. 

226  U.  S.  162-16e,  67  L.  Ed.  170,  38  Sap.  Ct.  68,  SOT7THWBSTEBN  BREW- 
ERY 9t  lOE  00.  ▼.  SCHMIDT. 

Master  may  remain  liable  for  certain  time  for  failure  to  nse  reasonable 
caze  In  furnishing  safe  place  to  woiIl,  notwithstanding  aerrant'i  ivprecii^ 
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tlon  of  danger,  if  he  indncas  servaiit  to  keep  on  by  promifle  to  remove 
Boarce  of  trouble. 

Approved  in  Seaboard  Air  line  Ry.  Co.  v.  Horton,  233  U.  8.  505, 
Ann.  CaB.  1915B,  475,  L.  R.  A.  19150,  1,  58  L.  Ed.  1070,  34  Sup.  Ct.  635, 
8  N.  C.  C.  A.  863,  holding  in  action  under  Federal  Employers'  Liability 
Act  of  1908  for  injuries  resulting  from  defect  in  water-gauge,  not 
covered  by  Safety  Appliance  Act  of  1893,  engineer  knowing  of  defect 
and  appreciating  risk,  and  continuing  in  employment  without  making 
objection  or  receiving  promise  of  reparation,  assumes  risk ;  Gold  Hunter 
Mining  etc.  Co.  v.  Johnson,  233  Fed.  857,  147  C.  C.  A.  523,  allowing 
recovery  for  injuries  to  miner  walking  on  lagging  in  man  way  from  one 
level  to  another,  where  ladders  were  broken. 

226  U.  S.  170-171,  57  Ii.  Ed.  173,  33  Snp.  Ct.  49,  MTLLEB  ▼.  OUASTI. 

Finding  of  Circuit  Court  of  Appeals  that  bankrupt  had  actual  knowl- 
edge of  residence  and  address  of  creditors  is  binding  on  Supreme  Court. 

Distinguished  in  Kreitleim  v.  Ferger,  238  U.  S.  32,  59  L.  Ed.  1188,  35 
Sup.  Ct.  685,  holding  schedule  of  creditors  filed  in  bankruptcy  proceed- 
ings listing  creditor  by  initial  instead  of  Christian  name  and  omitting 
street  and  numbej  of  residence,  is  prima  facie  sufficient  under  section 
7  (8)  Bankruptcy  Act. 

226  n.  S.  172-184.  67  L.  Ed.  174,  8S  Sup.  Ct.  60,  FOXTB  HUITOSED  AND 
FOETT-THBEE  CANS  OF  FROZEN  BQQ  PBODUCT  ▼.  UNITED 
STATES. 

ProTision  of  section  10  of  Food  and  Drugs  Act  of  1906^  requiring  pro- 
ceedings for  condemnation  of  misbranded  or  adulterated  artifdes  of  food 
to  conform  as  near  as  may  be  to  proceedings  in  admiralty,  except  where 
Jury  trial  is  demanded,  does  not  refer  to  appellate  procedure.  WlLore  seiz- 
ure is  upon  land,  proceeding  in  District  Court  is  at  law  and  not  reviewable 
in  Circuit  Court  of  Appeals  by  appeal,  but  only  upon  writ  of  error;  and 
neither  action  of  court  nor  consent  of  parties  can  give  that  court  jurisdic- 
tion on  appeal. 

Approved  in  United  States  v.  Hudson  Mfg.  Co.,  200  Fed.  958,  119 
C.  C.  A.  293,  following  rule;  Harry  Bros.  Co.  v.  Yaryan  Xaval  Stores 
Co.,  219  Fed.  884,  135  C.  C.  A.  454,  holding  order  dismissing  plea  of 
intervention  in  equitable  proceeding  is  reviewable  by  appeal  only  and 
dismissing  writ  of  error  although  parties  may  have  consented  thereto. 

Pure  Food  and  Drags  Act  of  1906,  gives  right  to  trial  by  Jury  in  pro- 
ceeding at  law  for  condemnation. 

Approved  in  United  States  v.  Forty  Barrels,  241  U.  S.  284,  60  L.  Ed. 
1004,  36  Sup.  Ct.  573,  holding  in  libel  for  condemnation  under  Food  and 
Drugs  Act  of  1906  of  Coca  Cola  transported  in  interstate  commerce  and 
alleged  misbranded  tind  adulterated,  question  whether  added  ingredient 
caJTeine  is  poisonous  or  deleterious,  is  for  jury. 
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Wbere  lib«l  proceeding  to  oondemn  food  miabranded  or  adulterated 
under  act  of  1906>  is  tried  in  Blatrict  Ckmrt  wtthont  Jury,  Circuit  Court  of 
Appeals  is  limited  to  consideration  of  qnestions  of  law  ptesented  by  record, 
but  on  Jnry  trial  party  may  reserve  exceptions  and  have  renew  upon  writ 
of  error. 

Distinguisljed  in  Goode  v.  United  States,  44  App.  D.  C.  165,  holding 
in  libel  proceeding  to  condemn  Buffalo  Lithia  Water  Under  Food  and 
Drugs  Act  of  1906,  where  jury  trial  is  waived,  finding  of  facts  by  court 
whether  general  or  special  has  same  effect  as  verdict  by  jury  and  on 
appeal  review  is  limited  to  questions  of  law  presented  by  record  and  to 
questions  reserved  by  exceptions. 

Federal  Pure  Food  and  Drugs  Act    Note,  Ann.  Caa.  1915A,  48,  49. 

What  constitutes  adulteration  within  Food  and  Drags  Act.    ifote, 
L.  B.  A.  1915B,  779. 

226  U.  S.  184*192,  57  L.  Ed.  180,  83  Sup.  Ot.  47,  TOYOTA  T.  HAWAH. 

Provision  of  Revised  Laws  of  Hawaii,  section  1343,  impoolng  license 
fee,  for  seUing  goods  at  auction,  of  six  hnndred  dollars  in  Honolulu,  and 
fifteen  dollars  in  other  districts,  is  not  void  as  creating  arbitrary  dassillci^ 
tion. 

Approved  in  Peninaular  Cas.  Co.  v.  State,  68  Fla.  424,  67  South.  168, 
upholding  Acts  1907,  c.  6597,  imposing  license  tax  upon  insurance  com- 
panies of  two  per  cent  of  gross  amount  of  receipts  of  premiums  from 
policy-holders  within  State;  Davis  v.  Florida  Power  Co.,  64  Fla.  267, 
Ann.  Cas.  1914B,  966,  60  South.  766,  6  N.  C.  C.  A.  941,  upholding  Gen. 
Stats.,  §  3147,  providing  remedy  to  parent  for  wrongful  death  of  minor 
child,  against  corporations  or  private  associations,  but  not  against  in- 
dividuals; Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  291,  Ann.  Oaa.  1916D, 
258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholding  Employers'  Liability 
Act  of  1911  applying  only  to  employees  of  five  or  more  persons. 

Validity  of  license  tax  or  fee  imposed  on  auctioneer.    Note,  Ann. 
Oas.  1916B,  816. 

226  n.  B.  192-205,  57  Ih  Ed.  184,  83  Sup.  Ot.  44,  FXTBITT  PXTBAOT  ft 
TONIC  00.  ▼.  LYNCH. 

Wbere  plain  purpose  as  shown  by  terms  of  contract  was  to  buy  liquor 
in  casks  and  cases,  it  cannot  be  said  that  each  separate  bottle  is  original 
package  so  as  to  save  sale  by  local  dealer  from  interdiction  of  State  law. 

Approved  in  Corey  v.  Independent  Ice  Co.,  207  Fed.  462,  holding 
allegations  in  stockholders'  suit  under  Sherman  Anti-trust  Act  that  ice 
company  is  cutting  ice  in  New  Hampshire,  transporting  it  to  Boston  and 
selling  it  in  Boston  are  insufficient  to  show  that  corporation  is  engaged 
in  interstate  commerce. 
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Quaere,  wbether  or  not  Wilson  Act  of  1890  governs  in  case  of  article 
such  as  "Poinsetta,''  containing  small  percentage  of  malt. 

Approved  in  Price  v.  niinois,  238  U.  S.  466,  59  L.  Ed.  1406,  35  Sup. 
Ct.  892,  upholding  provisions  of  pure  food  law  of  Illinois  prohib'tinj 
sale  of  food  preservatives  containing  boric  acid;  McDermott  v.  Wis- 
consin, 228  U.  S.  136,  Ann.  Gas.  1915A,  89,  47  L.  R.  A.  (N.  S.)  984,  57 
L.  Ed.  767,  33  Sup.  Ct.  431,  statute  of  Wisconsin  of  1907  prescribing 
label  for  corn  S3rrup  and  forbidding  all  others  is  void  as  conflicting  with 
Federal  Food  and  Drugs  Act  of  1906,  is  so  far  as  it  applies  to  goods 
brought  into  States  in  interstate  commerce  and  remaining  unsold, 
whether  in  original  packages  or  not. 

State  may,  In  exercise  of  police  power  to  prohibit  selling  of  intoxicat- 
ing liquors,  prohibit  sale  of  malt  liquors,  including  Poinsetta  containing 
small  percentage  of  malt. 

Approved  in  Tanner  v.  Little,  240  U.  S.  386,  60  L.  Ed.  702,  36  Sup. 
Ct.  384,  upholding  Washington  statute  of  1907  imposing  license  taxes 
upon  merchants  issuing  profit-sharing  coupons  and  trading-stamps ;  Price 
V.  Illinois,  238  U.  S.  461,  69  L.  Ed.  1405,  35  Sup.  Ct.  892,  upholding  pro- 
visions of  pure  food  law  of  Illinois  prohibiting  sale  of  food  preservatives 
containing  boric  acid ;  Patsonc  v.  Pennsylvania,  232  U.  S.  144,  58  L.  Ed. 
543,  34  Sup.  Ct.  281,  upholding  Pennsylvania  statute  of  1909  making 
it  unlawful  for  unnaturalized  foreign  bom  resident  to  kill  wild  game,  or 
to  have  shotgun  or  rifle  in  his  possession  to  that  end ;  State  v.  Geoige, 
136  La.  908,  67  South.  963,  upholding  statute  of  1914  prohibiting  manu- 
facture and  sale  of  near-beer. 

Power  to  prohibit  manufacture  of  alcohol  or  liquor  for  uses  other 
than  as  beverage.    Note,  49  L.  R.  A.  (N.  S.)  188. 

With  wisdom  of  exercise  of  police  power,  court  has  no  concern;  and 
unless  it  clearly  appeaw  that  enactment  has  no  substantial  relation  to 
proper  purpose,  it  cannot  be  said  that  limits  of  legislative  power  have  been 
transcended. 

Approved  in  Truax  v.  Raich,  239  U.  S.  42,  60  L.  Ed.  186,  36  Sup.  Ct. 
11,  holding  void  Arizona  statute  of  1914  requiring  employers  of  more 
than  five  persons  to  employ  not  less  than  eighty  per  cent  qualified  elec- 
tors or  native-bom  citizens  of  the  United  States;  Price  v.  Illinois,  238 
U.  S.  462,  59  L.  Ed.  1405,  36  Sup.  Ct.  892,  upholding  provisions  of  pure 
food  law  of  Illinois  (Laws  of  Illinois,  1907,  p.  643,  §  8,  22),  prohibitine: 
sale  of  food  preservatives  containing  boric  acid;  Adams  v.  Milwaukee, 
228  U.  S.  582,  57  L.  Ed.  976,  33  Sup.  Ct.  610,  upholding  ordinance  mak- 
ing different  regulations  relating  to  milk  shipped  into  city  from  those 
applying  to  milk  drawn  from  cows  in  city  under  inspection  and  care 
of  health  officers ;  Mutual  Film  Co.  v.  Indufitrial  Commission,  216  Fed. 
141,  upholding  Ohio  act  of  1913  providing  for  oenBorship  of  moving- 
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picture  films;  Ex  parte  Woodward,  181  Ala.  108,  61  South.  298,  uphold- 
ing provision  of  act  of  1909  declaring  that  keeping  of  liquor  in  building 
not  used  exclusively  for  residence  is  prima  facie  evidence  that  it  is  kept 
for  sale  contrary  to  law;  Qhema  v.  State,  16  Ariz.  361,  Ann.  Caa.  1916D, 
94,  146  Pac.  501,  upholding  amendment  to  Arizona  Constitution  pro- 
hibiting manufacture  and  sale  of  intoxicating  liquor  within  State; 
Ex  parte  Crane,  27  Idaho,  680,  151  Pac.  1008,  upholding  chapter  11, 
Session  Laws  of  1915,  making  it  unlawful  to  manufacture  or  sell  in- 
toxicating liquor  within  prohibition  district  or  to  have  in  possession  or 
to  transport  such  liquor  in  such  district  without  permit ;  City  of  Shreve- 
port  V.  Maroun,  134  La.  495,  503,  64  South/  389,  392,  upholding  ordi- 
nance declaring  "blind  tiger"  to  be  public  nuisance  and  ordering  it  to 
be  abated;  Commonwealth  v.  Moore,  214  Mass.  28,  100  N.  E.  1076, 
upholding  statute  forbidding  sale  of  carcasses  of  neat  cattle,  sheep  or 
swine  slaughtered  without  State  unless  inspected  at  time  of  slaughter; 
Board  of  Health  v.  Schwarz  Bros.  Co.,  84  N.  J.  L  502,  87  Atl.  148,  up- 
holding act  of  1910  providing  for  licensing  and  regulation  of  slaughter- 
houses;  People  V.  Charles  Schweinler  Press,.  214  N.  T.  407,  Ann.  Cas. 
1916D,  1059,  108  N.  E.  642,  upholding  Labor  Law,  §  93b.  added  by  Laws 
1913,  c.  83,  prohibiting  emplo3rment  of  women  in  factories  before  six 
o'clock  in  morning  and  after  ten  in  evening;  dissenting  opinion  in 
Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  823,  majority  holding 
provision  of  amendment  of  1906  to  Interstate  Commerce  Act  declaring 
all  owners  of  interstate  pipe-lines  engaged  in  transportation  of  oil  to  be 
common  carriers,  regardless  of  whether  they  were  common  carriers  or 
private  caniers  transporting  their  own  oil,  is  void. 

226  U.  8.  206-216,  67  X..  Ed.  189,  33  Bup.  Ct.  41,  BUCK  STOVE  *  BANGE 
CO.  V.  VICEXBS. 

Statute  of  Kansas  of  1906,  requiring  foreign  corporation  to  comply  with 
State  law  as  condition  precedent  to  transacting  business  in  State,  as  ap- 
plied to  foreign  corporations  engaged  solely  in  Interstate  commerce,  Imposes 
direct  bnrden  on  right  to  engage  In  Interstate  commerce. 

Approved  in  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  202,  69  L.  Ed.  197, 
35  Sup.  Ct.  57,  South  Dakota  statute.  Rev.  Codes  1903,  §§883-885,' 
requiring  foreign  corporations  before  bringing  suit  on  claims  arising  in 
interstate  commerce,  to  comply  with  State  law  regulating  foreign  cor- 
porations, is  void  as  burden  on  interstate  commerce;  Sault  Ste.  Marie 
V.  International  Transit  Co.,  234  U.  S.  342,  52  L.  B.  A.  (N.  S.)  574,  68 
L.  Ed.  1341,  34  Sup.  Ct.  826,  ordinance  requiring  license  to  operate 
ferries  to  Canadian  shore  is  void  as  to  owner  of  ferryboat  plying  from 
Canadian  shove;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  333, 
L.  B.  A.  1916F,  1187,  68  L.  Ed.  626,  34  Sup.  Ct.  333,  Oklahoma  statute 
of  1908  providing  for  revocation  of  charter  of  corx>oration  filing  peti- 
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tion  for  removal  of  cause  to  Federal  court,  is  void  as  to  corporations 
engaged  in  interstate  commerce;  Barrett  v.  New  York,  232  U.  S.  31,  58 
L.  Ed.  490,  34  Sup.  Ct.  203,  ordinances  of  New  York  requiring  express- 
men to  be  licensed  and  permitting  only  citizens  of  United  States  or 
those  having  declared  intention  to  become  such,  to  obtain  licenses,  are 
void  as  burden  on  interstate  commerce;  Simpson  v.  Shepard,  230  U.  S. 
401,  Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  8.)  1151,  57  L.  Ed.  1542,  33 
Sup.  Ct.  729,  State  may,  in  absence  of  Congressional  action,  regulate 
intrastate  rates  of  interstate  carrier,  although  relations  between  inter- 
state and  intrastate  rates  are  thereby  disturbed;  Geiger  Jones  Co.  v. 
Turner,  230  Fed.  242,  holding  Ohio  statute,  as  amended  by  act  of  1913, 
regulating  sale  of  stocks,  bonds,  and  other  securities  void  as  burden  on 
interstate  commerce;  Circular  Advertising  Co.  v.  American  Mercantile 
Co.,  66  Fla.  105,  63  South.  6,  holding  provision  of  acts  of  1907,  c.  5717, 
relating  to  filing  of  articles  of  incorporation  and  payment  of  fees  is 
regulation  of  intrastate  transactions  of  foreign  corporations  and  is  not 
void  as  burden  on  interstate  commerce ;  State  ex  rel.  Dawson  v.  Sessions, 
95  Kan.  274,  147  Pac.  789,  holding  foreign  corporation  engaged  in  inter- 
state and  local  commerce  is  subject  to  provisions  of  corporation  act  of 
1913  imposing  tax  for  privilege  of  engaging  in  intrastate  business  based 
on  percentage  of  capital  stock  engaged  in  intrastate  business;  Mergen- 
thaler  Linotype  Co.  v.  Hays,  182  Mo.  App.  128,  168  S.  W.  243,  holdins: 
lease  of  linotype  machine  negotiated  by  salesman  of  foreign  corporation 
yhaving  no  office  or  place  of  business  in  State,  and  executed  at  home 
office  is  interstate  transaction  and  is  not  subject  to  provision  of  Rev. 
Stats.,  §§  3037-3041,  relating  to  licensing  of  foreign  corporations. 

Distinguished  in  Albert  Pick  &  Co.  v.  Jordan,  1G9  Cal.  12,  Ann.  Gas. 
19160,  1237,  145  Pac.  510,  upholding  provision  of  Political  Code,  §  409, 
imposing  fees  for  filing  articles  of  incorporation  and  Statute  of  1905. 
p.  493,  imposing  license  tax  measured  by  value  of  capital  stock  upon 
foreign  corporations  for  privilege  of  doing  business  in  State. 

226  U.  8.  217-220,  57  L.  Ed.  193,  33  Sup.  Ct.  40,  TAZOO  ft  Ml  V.  B.  B.  CO. 
y.  JACKSON  VINEOAB  00. 

Statute  of  MisslsBlppi,  Laws  1908,  chapter  196,  page  205,  Imposing 
penalty  on  common  carrier  for  failure  to  settle  claims  for  lost  or  damaged 
Intrastate  freight  within  specified  time,  is  not  repugnant  either  to  due 
process  clause  or  equal  protection  clause  of  Oonstitntion,  hut  merely  providas 
incentive  for  prompt  settlement,  without  suit,  of  Just  demands  of  class 
admitting  of  special  legislative  treatment. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  651,  68  K  Bd. 
1139,  34  Sup.  Ct.  678,  upholding  Texas  statute  of  1909  imposing  attor- 
ney's fee  on  defeated  defendant  in  specified  classes  of  cases;  Kansas 
City  Southern  Ry.  Co.  v.  Anderson^  233  U.  S.  328^  329, 330,  58  L.  Ed.  984, 


831    YAZOO  ETC.  B.  B.  CO.  v.  JACKSON  V,  CO.    226  U.  S.  217-220 

985,  34  Sup.  Ct.  599,  upholding  Arkansas  statute  (Acts  1907,  p.  144) 
imposing  double  damages  on  railroad  for  stock  killed,  where  railroad 
fails  to  advertise  as  required  by  act  and  fails  to  pay  claim  within  speci- 
fied time  after  notice  by  owner;  Supreme  Ruling  of  the  F.  M.,  C.  v. 
Snyder,  227  U.  S.  502,  57  L.  Ed.  615,  33  Sup.  Ct.  292,  upholding  Ten- 
nessee statute  of  1901  imposing  on  insurance  companies  additional  lia- 
bility of  specified  per  cent  of  policy  for  refusal  to  pay  loss  within 
specified  time,  where  refusal  is  not  in  good  faith ;  Seaboard  etc.  Railway 
V.  Robinson,  68  Fla.  410,  67  South.  139,  upholding  statute  imposing 
double  damages,  and  attorney's  fees  upon  railroad  for  failure  to  pay 
within  specified  time  claim  for  stock  killed,  where  verdict  is  rendered 
for  amount  demanded;  Binder  v.  Chicago  etc.  Ry.  Co.,  162  Iowa,  562, 
144  N.  W.  363,  denying  recovery  under  Code  1897,  §  2055,  of  double 
damages  for  stock  killed  by  railroad,  where  owner  acted  in  bad  faith 
in  claiming  exorbitant  amount;  Macon  County  Supply  Co.  v.  Tallulah 
Falls  R.  Co.,  166  N.  C.  87,  82  S.  E.  14,  upholding  Revisal  1905,  §  2644, 
imposing  penalty  upon  carrier  for  nonpayment  of  overcharge  of  freight. 
Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Polt,  232  U.  S.  168,  58  L.  Ed. 
555,  34  Sup.  Ct.  301,  South  Dakota  Statutes  of  1907,  c.  215,  making  rail- 
road liable  in  double  damages  unless  it  pays  full  amount  of  claim  within 
specified  time,  is  void;  dissenting  opinion  in  Macon  County  Supply  Co. 
V.  Tallulah  Falls  R.  Co.,  166  N.  C.  89,  82  S.  E.  15,  majority  upholding 
Revisal  1905,  §  2644,  imposing  penalty  upon  carrier  for  nonpayment  of 
overcharge  of  freight. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  livestock 
for  failure  to  pay  claim  within  certain  time.  Note,  Ann.  Oaa. 
1915D,  824.  ' 

Constitutionality  of  statute  imposing  penalty  or  added  liability  for 
failure  of  carrier  to  pay  claim.    Note,  42  L.  B.  A.  (N.  S.)  107. 

Supreme  Court  deals  with  case  in  hand,  not  with  Imaginary  ones;  and 
where  State  statute  is  valid  as  to  such  case  it  will  not  speculate  as  to  how 
State  court  may  apply  it  to  other  cases. 

Approved  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  576,  59  K  Ed.  S69,  35 
Sup.  Ct.  167,  7  N.  C.  C.  A.  574,  upholding  Workmen's  Compensation  Act 
of  Ohio  (Gen.  Code,  §  1465  et  seq.),  applying  to  employers  of  five  or 
more  persons;  Dainell  v.  Indiana,  226  U.  S.  398,  57  L.  Ed.  273,  33 
Sup.  Ct.  120,  upholding  Indiana  statute  (Bums'  Ann.  Stats.,  1908, 
§§  10143,  10233,  10234)  imposing  tax  on  shares  in  foreign  corporations 
except  national  banks  owned  by  inhabitants  6f  State;  Ghema  v.  State, 
16  Ariz.  357,  Ann.  Gas.  1916D,  94, 146  Pao.  500,  upholding  constitutional 
amendment  of  1914  prohibiting  manufacture  and  sale  of  liquor  in  Ari- 
zona, where  provision  as  to  introduction  of  liquor  does  not  apply  to 
person  convicted  of  selling  liquor. 
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Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Oaa.  1915G,  58,  59. 

226  n.  8.  220-234,  57  I..  Ed.  196,  33  Sup.  Ct.  32,  QEBMAN  ALUANGB 
INS.  CO.  ▼.  HOME  WATER  SUPPLY  OO. 

Municipalltiea  are  not  under  legal  obligation  to  fumish  water  for  fize 
protection;  and  by  volontarlly  undertaking  to  fnmialL  it,  tliey  do  not  sab- 
Ject  themflelvea  to  new  or  greater  liability. 

Approved  in  Union  Pac.  R.  Co.  v.  United  States,  219  Fed.  437,  134 
C.  C.  A.  325,  holding  remedy  of  United  States  for  loss  of  mail  through 
default  of  contractors  is  through  imposition  of  fines  and  making  of 
deductions  as  provided  in  Rev.  Stats.,  §  3962;  United  States  v.  Atlantic 
Coast  Line  R.  Co.,  215  Fed.  60,  L.  R.  A.  1915A,  374,  131  C.  C.  A.  364, 
holding  in  absence  of  provision  in  government's  contract  with  railroad 
for  transportation  of  mails  that  railroad  should  be  liable  for  loss  of 
mails  through  carrier's  negligence,  remedy  by  fine  provided  in  Postoffice 
Regulation,  §  1489,  is  exclusive ;  Pearl  v.  Inhabitants  of  Town  of  Revere, 
219  Mass.  605,  107  N.  E.  417,  holding  town  operating  water  system  is 
liable  for  negligence  of  employees  of  water  board  under  Stats.  1904, 
c.  457. 

Limited  in  Krom  v.  Antigo  Gas.  Co.,  154  Wis.  532,  538,  140  N.  W. 
43,  45,  holding  under  Public  Utilities  Act  (Stats.  1911,  §§  1797m-3, 
1797m-93)  water  company  not  guilty  of  willful  breach  of  duty,  is  not 
liable  to  individual  property  owner  for  loss  of  property  by  fire  due  to 
inadequate  water  supply. 

Third  person  cannot  sue  for  breach  of  contract  to  which  he  is  stranger, 
unless  he  is  in  pzivity  with  parties,  and  is  therein  given  direct  interest 

Approved  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  232,  hold- 
ing action  at  law  maintainable  under  New  Jersey  law  upon  contract  by 
third  person  not  party  to  contract  but  for  whose  benefit  contract  was 
made  is  maintainable  in  Federal  court,  in  New  Jersey;  United  States 
V.  Atlantic  Coast  Line  R,  R.  Co.,  215  Fed.  60,  L.  R.  A.  1915A,  374,  131 
C.  C.  A.  364,  holding  Postal  regulations,  section  1489,  imxx>sing  fine  upon 
carriers  for  loss  of  mail,  provides  exclusive  remedy,  and  as  government  is 
not  responsible  to  owners  of  mail  lost  in  transportation,  it  caiinot  recover 
for  loss  of  mail  through  carrier's  negligence. 

Action  for  damages  cannot  be  maintained  against  water  company  l>y 
taxpayer  whose  property  is  burned  in  consequence  of  companT^  failure  to 
comply  with  its  contract  with  city  to  furnish  water  for  fire  protection. 

Approved  in  Ellis  v.  Birmingham  Waterworks  Co.,  187  Ala.  657,  65 
South.  807,  8  N.  C.  C.  A.  620,  holding  property  owner  cannot  maintain 
action  against  water  company  for  loss  of  property  resulting  from  failure 
to  fumish  sufficient  water  to  extinguis'h  fire;  Braden  v.  Water  Supply 
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Co.,  18  N.  M.  178,  180,  181,  182,  136  Pac.  82,  83,  holding  taxpayer  can- 
not bring  action  for  breach  of  contract  between  city  and  water  company, 
nor  in  tort  for  failure  to  furnish  sufficient  water  to  extinguish  fire; 
dissenting  opinion  in  Morton  v.  Washington  Light  etc.  Co.,  168  N.  C. 
593,  594,  595,  597,  84  S.  E.  1024,  1025,  1026,  majority  holding  water 
company  liable,  under  contract  with  city  to  furnish  given  pressure  for 
fire  protection,  action  by  citizen  for  loss  of  property  by  fire. 

Distinguished  in  Warren  Co.  v.  Hanson,  17  Ariz.  257,  150  Pac.  240, 
in  action  to  recover  for  loss  of  property  destroyed  by  fire  from  water 
company's  breach  of  contract  to  furnish  water  through  private  pipe- 
line for  protection  of  plaintiff's  property,  questions  of  contract  and  its 
terms  were  for  jury. 

liability  of  water  company,  under  contract  with  municipality,  for 
fire  loss  sustained  by  private  citizen.    Note,  Ann.  Oas.  1913D,  461. 

Liability  of  city  or  waterworks  company  for  failure  to  supply  water 
for  extinguishing  fires.    Note,  8  N.  0.  0.  A.  618. 

226  n.  S.  234-242,  67  L.  Ed.  201,  S3  Sup.  Ot.  36,  VEVE  Y  DIAZ  ▼.  SAN- 


Bnle  tliat  calls  for  quantity  must  yield  to  more  certain  and  locative 
lines  of  adjoining  owners  In  (Aotennlning  bonndaxles  of  conveyance  is  appli- 
cable to  Porto  BIcan  deeds  made  at  time  when  loose  and  Indefinite  methods 
of  describing  land  were  nsed. 

Cited  in  Gutierrez  Del  Arroyo  v.  Graham,  227  U.  S.  184,  57  L.  Ed.  478, 
33  Sup.  Ct.  248,  arguendo. 

226  U.  8.  243-260,  67  L.  Ed.  206^   33  Sup.  Ot.  20,  BEAOH  Y.  XTNITED 
STATES. 

Not  cited. 
226  U.  8.  260-272,  67  L.  Ed.  212,  33  Sup.  Ot.  27,  BOSENTHAL  ▼.  NEW 


State  may,  in  exercise  of  police  power,  make  classifications  of  property 
peculiarly  susceptible  to  theft. 

Approved  in  MiUer  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915P,  829,  59 
L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limit- 
ing hours  of  women  employed  in  hotels  and  other  specified  occupations; 
International  Harvester  Co.  v.  Missouri,  234  U.  S.  215,  52  L.  B.  A. 
(N.  8.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  upholding  Missouri  anti- 
trust laws  of  1899  and  1909;  Patsone  v.  Pennsylvania,  232  U.  S.  144, 
58  L.  Ed.  544,  34  Sup.  Ct.  281,  upholding  Pennsylvania  statute  of  1909 
making  it  unlawful  for  unnaturalized  foreign-bom  resident  to  kill  wild 
game  or  to  have  shotgun  or  rifie  in  his  possession  to  that  end;  dissent- 
ing opinion  in  Wiseman  v.  Tanner,  221  Fed.  711,  majority  upholding 
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Washington  Initiative  Act  No.  8,  making  it  nnlawfnl  to  demand  or 
roceive  fees  for  fomifihing  emj^oyment  to  workers  or  information  lead- 
ing thereto. 

Person  not  within  classes  susceptible  to  losses  of  kind  statute  is  de- 
signed to  prevent,  nor  suffering  injury  because  of  failure  to  Include  other 
classes  in  protection  given  by  statute,  cannot  attack  validity  of  statute. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  349,  69  L.  Ed. 
615,  35  Sup.  Ct.  359,  upholding  Ohio  statute  of  1914  prohibiting  screen- 
ing of  coal  as  basis  of  payment  of  miners'  wages;  Jeffrey  Mfg.  Co.  v. 
Blagg,  235  U.  S.  576,  69  L.  Ed.  369,  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  574, 
upholding  Workmen's  Compensation  Act  of  Ohio  (Gen.  Code,  §  1465 
et  seq.),  applying  to  employers  of  five  or  more  persons;  Missouri  etc. 
By.  Co.  V.  Cade,  233  U.  S.  648,  650,  68  L.  Ed.  11S7,  34  Sup.  Ct.  678, 
upholding  Texas  statute  of  1909  imposing  attorney's  fee  on  defeated  de- 
fendant in  specified  classes  of  cases ;  Plymouth  Coal  Co.  v.  Pennsylvania, 
232  U.  S.  545,  68  L.  Ed.  719,  34  Sup.  Ct.  359,  upholding  statute  of  Penn- 
sylvania requiring  owners  of  adjoining  coal  properties  to  leave  suitable 
barrier  pillars  to  safeguard  employees;  Farmers'  etc.  Sav.  Bank  v.  State 
of  Minnesota,  232  U.  S.  530,  68  L.  Ed.  713,  34  Sup.  Ct.  354,  upholding 
Minnesota  statute  of  1907  imposing  registry  tax  npon  debts  secured  by 
mortgages  upon  real  property  in  State,  and  exempting  such  mortgages 
from  other  taxation,  but  not  including  banks,  savings  banks,  or  trust 
companies  in  such  exemption,  as  applied  to  savings  bank;  Hampton 
V.  St.  Louis  etc.  Ry.  Co.,  227  U.  S.  469,  67  L.  Ed.  600,  33  Sup.  Ct.  263 
dismissing  action  brought  to  test  validity  of  Arkansas  statute  requiring 
railroads  to  furnish  cars  promptly,  where  complainant  does  not  show 
his  rights  were  invaded;  Standard  Home  Co.  v,  Davis,  217  Fed.  914, 
upholding  Arkansas  act  of  1913,  regulating  investment  companies; 
Gherna  v.  State,  16  Ariz.  357,  Ann.  Oas.  1916D,  94,  146  Pac.  500,  up- 
holding constitutional  amendment  of  1914  prohibiting  manufacture  and 
sale  of  liquor  in  Arizona,  where  provision  as  to  introduction  of  liquor 
into  State  does  not  apply  to  person  convicted  of  selling  liquor;  Dutton 
Phosphate  Co.  v.  Priest,  67  Fla.  378,  65  South.  284,  upholding  Gen.  Stats. 
1906,  §§  3152,  3153,  imposing  double  damages  upon  possessor  and  occu- 
pier of  fields  leaving  open  and  uninclosed  pits  in  which  stock  perish,  and 
exempting  persons  engaged  in  actual  mining  ox)erations;  State  v.  Boweii 
&  Co.,  86  Wash.  30, 149  Pac.  332,  upholding  Commission  Merchants'  Law 
(Rem.  &  Bal.  Code,  §§  7024-7035)  requiring  license  fee. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Cas.  1916C,  68. 

Federal  Constitution  does  not  require  State  law  to  coyer  entire  Add  of 
proper  legislation  by  single  enactment. 

Approved  in  Chicago  Dock  etc.  Co.  v.  Fraley,  228  U.  8.  687,  67  L.  Ed. 
1024,  33  Sup.  Ct.  715,  upholding  Illinois  statute  (Laws  1907,  p.  312) 
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regulating  elevators  and  hoisting  apparatus  in  buildings  under  construc- 
tion and  giving  right  of  action  for  injury  or  death  resulting  from  vio- 
lation of  act;  Mobile  etc.  R.  Co.  v.  Spenny,  12  Ala.  App.  402,  67  South. 
748,  upholding  provision  of  Code  1907,  §  5487,  requiring  railroads  to 
furnish  equal,  but  separate,  accommodations  for  white  and  colored  races ; 
Reagan  v.  District  of  Columbia,  41  App.  D.  C.  415,  upholding  act  of 
Congress  of  1913  making  it  unlawful  to  engage  in  District  of  Columbia 
in  business  of  loaning  money  at  rate  greater  than  six  per  cent  per  annum 
without  license;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  381,  65  South. 
285,  upholding  Gen.  Stats.  1906,  §§  3152,  3153,  imposing  double  dam- 
ages u{)on  possessor  and  occupier  of  fields  leaving  open  and  nninclosed 
pits  in  which  stock  perish,  and  exempting  persons  engaged  in  actual 
mining  operations. 

Seetlon  550  of  Penal  Oode  of  New  York,  aa  amended  in  1903,  prohibit- 
ing Junk  dealers  ftom  buying  copper  wire  and  otlier  articles  need  by  rail- 
road, telegraph,  telephone,  gas  or  electilc  company,  without  ascertaining 
tbat  person  selling  ^lad  legal  right  to  do  so  la  not  void  as  denial  of  dne 
PTOoess  or  equal  protection  of  law. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  918,  upholding' 
Arkansas  act  of  1913  regulating  investment  companies ;  Davis  v.  Florida 
Power  Co.,  64  Fla.  270,  Ann.  Oa«.  1914B,  965,  60  South.  767,  5  N.  C.  C.  A. 
943,  upholding  Gen.  Stats.,  §  3147,  providing  remedy  to  parent  for 
wrongful  death  of  minor  child  against  corporation  or  private  association, 
but  not  against  individuals. 

Receiving  stolen  property — Statute  making  failure  to  inquire  equiva- 
lent to  guilty  knowle<^.    Note,  46  L.  R.  A.  (N.  8.)  81. 

Validity  of  statute  subjecting  corporation  to  damages,  but  not  in- 
cluding individual.    Note,  Ann.  Oas.  1914  B,  976. 

226  U.  8.  272-276,  67  L.  Ed.  218,  39  Snpw  Ot.  81,  ZAKONAITE  T.  WOU*. 

Congress  having  power  to  prohibit  aliens  from  entering  United  States 
or  impose  conditions  upon  continued  residence  of  aliens  in  country,  may 
devolve  proceeding  to  enforce  such  regulations  upon  executive  department, 
or  subordinate  olB.cials;  and  findings  of  fact  reached  by  snCh  officials  through^ 
fair,  though  summary  hearing,  may  be  made  conclusive. 

Approved  in  Lewis  v.  Trick,  233  U.  S.  300,  302,  68  L.  Ed.  978,  34  * 
Sup.  Ct.  488,  holding  in  proceeding  to  deport  alien  under  section  2  of 
Act  of  1907,  as  amended  in  1910,  finding  of  Secretary  of  Interior  that 
alien  was  within  prohibitions  of  act  is  conclusive,  where  hearing  was 
fairly  conducted  and  evidence  supports  finding;  Bugajewitz  v.  Adams, 
228  U.  S.  591,  67  L.  Ed.  980,  33  Sup.  Ct.  607,  upholding  order  of  deporta- 
tion of  prostitute  under  act  of  1907,  as  amended  in  1910,  regardless  of 
length  of  residence  in  country;  Interstate  Commerce  Commission  v. 
Louisville  eto.  R.  B.  Co.,  227  U.  S.  91,  57  !•.  Ed.  433,  33  Sup.  Ct  185, 
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upholding  order  of  Interstate  Commerce  Commission,  reducing  local 
rates  in  force  many  years  between  New  Orleans  and  neighboring  cities 
and  reducing  through  rates  to  sum  of  locals,  where  finding  that  rates 
established  by  railroad  were  ezcessiye  was  based  upon  sufficient  evi- 
dence; United  States  Fong  On  y.  McCarthy,  228  Fed.  399,  denying 
habeas  corpus  to  release  Chinese  person  ordered  deported  by  commis- 
sioner under  Act  of  1888,  c.  1015,  §  13,  where  act  gives  right  of  appeal 
from  decision  of  commissioner  to  District  Court  upon  which  appeal 
evidence  may  be  reviewed;  Choy  Gum  v.  Backus,  223  Fed.  491,  139 
C.  C.  A.  35,  upholding  order  of  deportation  of  Chinese  prostitute  made 
by  immigration  officers  without  hearing  of  judicial  character. 

Where  examination  of  evidence  upon  wlilcli  order  of  deportation  was 
based  shows  it  was  adequate  to  support  secretary's  conclusion  of  fact,  and 
where  person  ordered  deported  had  fair  hearing,  findings  are  not  subject  to 
review  by  courts. 

Approved  in  Oegiow  v.  Uhl,  239  U.  S.  9,  60  L.  Ed,  118,  36  Sup.  Ct  3, 
holding  alien  cannot  be  excluded  on  ground  that  he  may  become  public 
charge  because  of  overstocked  condition  of  labor  market  at  immediate 
destination;  dissenting  opinion  in  United  States  ex  rel.  Gegiow  v.  Uhl, 
215  Fed.  575,  131  €.  C.  A.  641,  majority  holding  order  of  immigration 
officers  deporting  aliens  likely  to  become  public  charge  because  of  over- 
stocked labor  market,  is  final  and  conclusive. 

Miscellaneous.  Cited  in  Steinfeldt  v.  United  States,  219  Fed.  880, 
135  C.  C.  A.  549,  upholding  Act  1909,  c.  100,  §  2,  imposing  penalty 
upon  person  receiving,  concealing,  buying  or  selling  opium  prepared  for 
smoking,  knowing  that  it  was  imported  in  violation  of  law. 

226  U.  8.  276-285,  57  L.  Ed.  221,  33  Sup.  Ot.  17,  NATIONAIi  SEOURITT 

00.  V.  ABCHITECTUBAL  DECOBATINa  CO. 

Though  laws  in  force  at  time  contract  is  made  enter  into  its  obUgation, 
parties  have  no  vested  ri^t  in  particular  remediee  or  modes  of  procedure, 
and  legislature  may  Change  existing  remedies  or  prescribe  new  modes  of 
procedure  without  impairing  obligation  of  contracts,  provided  substantial 
or  efficacious  remedy  remains  by  which  party  can  enforce  his  rights  under 
the  contract. 

Approved  in  In  re  Farmers'  Co-operative  Co.,  202  Fed.  1010,  amend- 
ment of  1910,  to  Bankruptcy  Act  giving  trustee  rights  and  remedies 
of  lien  creditor  applies  to  unrecorded  contract  of  conditional  sale  ma^e 
before  such  amendment;  Foltz  v.  Noon,  16  Ariz.  416,  146  Pac.  512, 
holding  provision  of  Civil  Code  1913,  par.  3654,  as  amended  in  1912,  giv- 
ing laborers  lien  on  mining  claims  for  labor  under  contract  with  owner, 
agent,  trustee,  receiver,  or  contractor,  or  purchaser  under  option  con- 
tract, cannot  apply  to  contract  of  sale  made  before  amendment;  Ben- 
nington County  Savings  Bank  v.  Lowry,  160  Wis.  662,  152  N.  W.  464> 


e&7 
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^^Hg-ei^ef  invalid  because  given  to  foreign  corporation  not  having  com- 

"^ie(/   Tvith  statute  requiring  license,  validated  by  act  of  1911,  cannot  be 

^^^ali<]a,ted  by  Laws  1913,  e.  248,  repealing  validating  clause  of  act  of 

^  f^x-o-vision  of  Minnesota  General  Laws  of  1909,  chapter  413,  extending 

^7^0  ^%^rJ.'t:liin  which  preliminary  notice  mnst  be  given  to  obUgon  as  condi- 

j^   ^    X»x-^cedent  to  action  upon  bond  of  contractor  for  public  work/  affects 

'^^<a.3r,     not  substantive  agreement  of  parties,  and  is  not  impairment  of 


'^I^I^x-oved  in  American  Radiator  Co.  v.  American  Bonding  Co.,  27  Cal. 
PX>.    OS  7,  151  Pac.  168,  and  Asbestos  Mfg.  etc.  Co.  v.  American  Bondino: 

St*  ^^    ^^^'  ^^^'  ^^'  -^^  ^^'  ^^^'  ^*^  holding  Statute  of  1911,  p.  1422, 
•V    ^^i^igr   time  of  filing  claims  under  bond  of  public  contractor  applies 
^'^    l>ond  was  executed  under  act  of  1897,  before  its  amendment. 

.      286-309,  67  L.  Ed.  226,  38  Sup.  Ot.  83,  UNITED  STATES  ▼. 
ISl  ST00K7ABD  9i  TBANSIT  00. 


of  service  rendered,  not  manner  in  which  goods  are  billed, 
9  whether  shipment  is  one  in  interstate  commerce.  ^ 

ed  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  363,  69 

35  Sup.  Ct.  370,  construing  Section  3  of  Act  to  Regulate 

i,  in  light  of  amendments,  and  holding  order  of  Interstate  Com- 

*:inmission  requiring  interstate  carrier  to  receive  and  transport 

srminals  interstate  earload  freight  from  carrier  having  physical 

"XL  with  its  lines,  is  not  appropriation  of  terminal  property  of 

"^United  States  v.  Louisiana  etc.  Ry.  Co.,  234  U.  S.  26,  68  L.  Ed. 

Sup.  Ct.  741,  railroads  originally  built  as  mere  plant  facilities, 

common  carriers  by  State  authorities,  engaged  in  carrying 

hire,  exercising  right  of  eminent  domain,  and  dealt  with  as  com* 

iers  by  connecting  systems,  are  common  carriers;  State  ex  rel. 

7.  Kanaas  City  Stockyards  Co.,  94  Kan.  97,  145  Pac.  832,  eor- 

which  operates  stockyards,  owns  tracks  between    yards  and 

*"  -rf    -»^     ^^'  *^^  ehaiges  for  cars  moved  over  tracks  in  accordance  with 

ta^Y^^?"^^  ^*^  Interstate  Commerce  Commission  is  common  carrier; 

tt^^^^'^'^ge  V.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App.  58,  179    S.  W. 

/y'/S?   ^'^^^^ing  in  action  for  injuries  to  employee  that  railroad  accepting 

^^    ^      ^^d  from  point  without  State  and  transporting  it  to  point  on  its 

\C^^    ^      engaged  in  interstate  commerce,  although  car  was  only  billed 

^^x^t;  Qf  connection  on  its  line;  Potter  v.  Kansas  City  Southern  Ry. 

^Oo -^"^T  Mo.  App.  60,  172  S.  W.  1154,  fact  that  contract  of  shipment 

^e*       ^i^)m  point  in  Missouri  to  consignee  in  Kansas  City  without  stat- 

«^^^Vether  he  is  in  Missouri  or  Kansas  does  not  preclude  shipment 

w^  \)€ing  interstate;  Duluth-Superior  Milling  Co.  v.  Northern  Pac. 

^    Co.,  152  Wis.  541,  542,  140  N.  W.  1110,  holding  switching  service 
%1' 
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of  cars  of  grain  placed  on  terminal  tracks  of  initial  carrier  to  await 
directions  as  to  where  to  place  them  for  unloading,  is  part  intei*state 
shipment;  W.  H.  Aton  Piano  Co.  v,  Chicago  etc.  Ry.  Co.,  152  Wis.  160, 
139  N.  W.  745,  company  operating  mere  switching  railway,  transporting 
cars  to  and  from  trunk. line  upon  basis  of  division  of  profits  may  be 
interstate  carrier. 

Distinguished  in  dissenting  opinion  in  Duluth-Superior  Milling  Co. 
V.  Northern  Pac.  Ry.  Co.,  152  Wis.  546,  547,  140  N.  W.  1111,  1112, 
majority  holding  switching  service  of  cars  of  grain  placed  on  terminal 
tracks  of  initial  carrier  to  await  directions  as  to  place  for  unloading, 
is  part  of  interstate  shipment. 

Bailroad  company  and  stockyard  company,  becauaa  of  Interstate  char- 
acter of  service  rendered  by  them,  their  joint  operation,  division  of  profits 
and  their  common  ownership  by  holding  company,  are  to  be  deemed  rail- 
road within  terms  of  Interstate  Commerce  Act. 

Approved  in  New  York  Trust  Co.  v.  Bermuda-Atlantic  S.  S.  Co., 
211  Fed.  1000,  where  New  York  corporation  for  purpose  of  evading 
United  States  navigation  laws,  organized  corporation  in  Canada  which 
took  title  to  vessel,  executed  mortgage  thereon,  and  chartered  vessel  to 
New  York  corporation,  lien  under  act  of  1910  for  repairs,  ordered  by 
New  York  company,  takes  precedence  of  mortgage  of  which  lienholders 
had  no  knowledge,  whether  corporations  are  regarded  as  identical,  or 
New  York  company  is  considered  agent  of  Canada  company. 

Contract  of  stockyard  company  and  interstate  railroad  operating  Jointly, 
to  pay  bonus  for  location  of  packing  plant  adjacent  to  stockyards,  and  obli- 
gating owners  to  operate  plant  for  specified  period  and  to  nse  only  live- 
stock moving  through  stockyards,  or  to  pay  chazges  as  if  stock  had  moved 
through  yards,  is  void  as  discriminatory  in  violation  of  EUdns  Act  of  1903. 

Approved  in  Fourche  River  Lumber  Co.  v.  Bryant  Lumber  Co.,  230 
U.  S.  323,  57  L.  Ed.  1601,  33  Sup.  Ct.  887,  holding  carriers,  whether  saw- 
mill companies  or  railroads,  or  both  combined,  cannot  purchase  land 
by  rebating  to  grantor  part  of  freight  rate  on  interstate  shipments  over 
road  built  on  right  of  way,  even  though  amount  of  rebate  is  ieas  than 
value  of  land  acquired;  Lewis,  Leonhardt  &  Co.  v.  Southern  Ry.  Co., 
217  Fed.  328,  133  C.  C.  A.  237,  holding  contract  concerning  milling  in 
transit  privilege  for  com  and  oats  used  in  manufacture  of  dairy  feed, 
allowing  shipment  of  feed,  on  through  rates  applying  to  com  and  oats 
constituting  only  fifty  per  cent  of  ingredients  in  feed,  is  violation  of 
Elkins  Act ;  Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204  Fed.  852,  123  C.  C.  A. 
145,  contract  of  interstate  carrier  leasing  ground  to  dealer  in  scrap-iron 
and  second-hand  railroad  material,  at  one-tenth  of  rental  value,  in  con- 
sideration of  receiving  interstate  and  intrastate  shipments  at  regular 
rates,  is  violation  of  Elkins  Act  of  1203,  prohibiting  rebates  or  concefr- 
sious. 
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Object  of  Xnterst&te  Commerce  Act  aad  EUdns  Act  of  1908  is  to  pre- 
▼ent  f ftYoiitlsm  by  any  meaiis  or  device  wlialsoeyer,  aad  to  problbit  prac- 
tices wUcli  run  counter  to  its  purpose  to  place  all  ahippers  upon  equal 
terms. 

Approved  in  Vandalia  R.  R.  Co.  v.  United  States,  226  Fed.  716,  141 
C.  C.  A.  469,  railroad  organizing  company  to  contract  with  coal  company 
to  lend  coal  company  money  at  two  per  cent  on  coal  lands  as  security,  and 
borrowing  money  from  bank  at  four  per  cent,  to  make  such  loan  to  coal 
company  is  violating  Elkins  Act  of  1903;  Hocking  Valley  Ry.  Co.  v. 
United  States,  210  Fed.  741,  127  C.  C.  A.  285,  extension  of  credit  to  one 
shipper  pursuant  to  agreement,  while  other  shippers  are  required  to 
settle  promptly  for  interstate  shipments  of  freight,  is  violation  of  Elkins 
Act  of  1903;  Chicago  etc.  Ry.  Co.  v.  Beatty,  42  Okl.  534,  141  Pac.  444, 
arguendo. 

Regulation  by  State  or  railroad  commission  of  switching  charge. 
Note,  AniL  Oaa.  1914B,  367. 

What  is  railroad  'terminal  company/'    Note,  Ann.  Oas.  1915D, 
1248. 

226  U.  &  809-310,  57  L.  Ed.  235,  33  Sup.  Ot.  109,  FLOBIDA  EX  BEL^ 
WAILES  V.  OBOOM. 

Not  cited. 

226  U.  8.  811-817,  57  L.  Ed.  236,  88  Sop.  Ot  105,  BOBEET80K  Y.  OOBDON. 

Not  cited. 

226  U.  8.  318-324,  57  L.  Ed.  239,  83  Sup.  Ct.  107,  MUBBAT  V.  POOATELLO. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  eon- 
tract  obligation.    Note,  Ann.  Oaa.  1915A,  904. 

Miscellaneous.    Cited  in  Poeatello  v.  Murray,  23  Idaho,  449,  Ann.  Oaa. 
19140, 1050,  130  Pac.  384,  reciting  history  of  litigation. 

226  U.  B.  824-373,  57  L.  Ed.  243,  33  8ap.  Ot.  00,  XTNITED  STATES  V.  BEAD- 
INaCO. 

i  Acquisition  by  interstate  carriers  of  Temple  Iron  Company,  and  tbrougli 

it  of  Urge  number  of  collieries,  for  purpose  of  defeating  projected  inde- 
pendent line  of  railroad  into  coal  region  in  order  to  suppress  competition 
and  restrain  interstate  conmierce  in  coal,  is  violation  of  Sbennan  Anti- 
tmst  Act  of  1890. 

Cited  in  United  States  v.  Lehigh  Valley  R.  Co.,  225  Fed.  403,  argu- 
endo. 

While  contracts  considered  singly  may  not  be  unlawful  restraint  of 
trade,  and  so  considered  may  be  wholly  innocent,  each  may  be  step  in 
criminal  plot. 
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Approved  in  Tillinghast  v.  Richards,  225  Fed.  230,  where  indietment 
charges  conspiracy  to  defraud  United  States  by  removing  olecMnargarine 
from  factory  without  payment  of  taxes,  allegations  of  purchase  of  palm 
oil,  not  showing  connection  between  such  act  and  alleged  conspiracy,  is 
too  vague  and  indefinite. 

Series  of  contracts  between  Independent  coal  operators  and  offlclaia 
of  interstate  cairiers,  who  were  also  officials  of  subsidiary  coal  companies, 
held  to  be  parts  of  concerted  scheme  by  carriers  to  control  sale  of  independ- 
ent coal  at  tide  water  points  in  other  States  and  to  prevent  competitica 
with  their  own  coal,  and  are  contracts  in  restraint  of  interstate  trade  in 
violation  of  Sherman  Anti-trust  Act  of  1890. 

Approved  in  United  States  Telephone  Co.  v.  Central  Union  Telephone 
Co.,  202  Fed.  71,  73,  122  C.  C.  A.  86,  contract  between  local  and  long 
distance  telephone  companies  for  connection  between  lines  and  use  of 
local  lines  for  long  distance  messages,  binding  local  company  not  to 
allow  similar  connection  with  other  long-distance  company  for  term  of 
ninety-nine  years  is  void  as  tending  to  create  monopoly. 

Distinguished  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed. 
355,  410,  415,  holding  combination  of  companies  engaged  in  making  non- 
competing  patented  machines  for  use  in  manufacture  of  shoes  and  leases 
of  machines  to  shoe  manufacturers,  are  not  in  violation  of  Sherman 
Anti-trust  Act. 

What   are   illegal   combinations   within   Sherman   Anti-trust   Aet. 
Note,  Ann.  Oas.  1913D,  721. 

Whether  particular  act,  contract  or  agreement  was  reasonable  sad 
normal  method  in  furtherance  of  trade  and  commerce,  may,  in  doubtful 
cases,  turn  upon  Intent  to  be  inferred  ftom  extent  of  control  thereby  secured 
over  commerce  aifected,  as  well  as  by  method  used;  where  necessary  result 
is  to  restrain  trade  intent  is  of  no  consequence,  but  where  there  is  only 
probability,  intent  may  become  important. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  L.  R.  A.  1915A,  788,  58  L.  IkL  1498,  34  Sup.  Ct 
951,  holding  circulation  among  retailers  of  official  report  containing 
names  of  wholesalers  selling  direct  to  consumers,  having  effect  of  caus- 
ing retailers  to  withdraw  patronage  from  such  wholesalers,  is  violation 
of  Sherman  Anti-trust  Act;  United  States  v.  Patten,  226  U.  S.  543, 
44  L.  R.  A.  (N.  8.)  1S25,  57  L.  Ed.  848,  33  Sup.  Ct.  141,  conspiracy  to 
comer  cotton,  which  is  subject  of  interstate  commerce,  and  thereby 
enhance  price,  is  violation  of  Sherman  Anti-trust  Act  of  1890;  United 
States  V.  International  Harvester  Co.,  214  Fed.  996,  consolidation  of 
five  harvester  companies  producing  eighty  to  eighty-five  per  cent  of  all 
harvesting  machines  sold  in  United  States  for  purpose  of  eliminating 
competition,  is  combination  in  restraint  of  interstate  trade  in  violation 
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of  Sherman  Anti-trust  Act;  United  States  v.  Great  Lakes  Towing  Co., 
208  Fed.  741,  holding  combination  of  independent  towing  companies 
formed  with  express  purpose  of  eliminating  competition  in  interstate 
commerce  on  Great  Lakes,  is  violation  of  Sherman  Anti-trust  Act; 
State  V.  Coyle,  8  Okl.  Cr.  702,  130  Pac.  323,  indictment  charging  viola- 
tion of  State  anti-trust  law  (Comp.  Laws  1909,  §§  8800-8819)  by  con- 
spiracy to  restrain  trade  in  cotton  in  alleging  specific  acts  done  are 
not  duplicitous,  as  all  acts  relate  to  same  purpose  and  are  different  parts 
of  same  conspiracy;  Pulp  Wood  Co.  v.  Green  Bay  Paper  etc.  Co.,  157 
Wis.  619,  147  N.  W.  1063,  complaint  in  action  on  contract  is  not  subject 
to  general  demurrer  on  ground  that  contract  violates  Federal  or  State 
Anti-trust  Act,  where  it  is  not  shown  that  restrictive  provisions  unduly 
restrain  trade  or  competition;  dissenting  opinion  in  United  States  v. 
Lake  Shore  etc.  Ry.  Co.,  203  Fed.  322,  majority  holding  where  consoli- 
dation of  railroads  and  coal  companies  is  held  void  as  in  violation  of 
Sherman  Anti-trust  Act,  contract  to  meet  such  situation  changing  own- 
ership of  stock,  but  maintaining  concert  of  action  and  .control  over 
railroads  and  coal  interests  is  also  void;  United  States  v.  Whiting,  212 
Fed.  476,  arguendo. 

Wliere  companies  were  actually  engaged  in  competition  prior  to  general 
combination  through  Temple  Iron  Company  and  sixty-five  per  cent  contract 
scheme,  Supreme  Court  will  enjoin  continuance  of  combination  and  cancel 
contracts,  enjoining  further  execution  of  contracts. 

Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  668, 
659,  refusing  to  dissolve  towing  company  or  appoint  receiver,  but  enjoin- 
ing illegal  practices. 

Where  purchase  and  deliyery  within  State  is  but  one  step  In  plan  and 
purpose  to  control  and  dominate  trade  and  commerce  in  other  States  for 
illegal  purpose,  it  is  restraint  of  interstate  trade  in  Tiolation  of  Sherman 

Act. 

Approved  in  Hood  Rubber  Co.  v.  United  States  Rubber  Co.,  229  Fed. 
587,  fact  that  person  injured  by  restriction  of  interstate  trade  in  shoe 
lasts  used  in  manufacture  of  rubber  shoes  lives  in  same  State  where 
entire  trade  originates  docs  not  deprive  him  of  remedy  under  Sherman 
Anti-trust  Act;  United  States  v.  Whiting,  212  Fed.  472,  overruling 
demurrer  to  indictment  charging  conspiracy  in  restraint  of  interstate 
trade  in  milk  where  demurrer  is  based  upon  failure  to  allege  restraint 
of  interstate  trade  in  not  stating  what  proportion  of  milk  purchased 
under  combination  came  from  without  State;  Pulp  Wood  Co.  v.  Green 
Bay  Paper  etc.  Co.,  157  Wis.  615,  147  N.  W.  1062,  where  wood  supply 
from  which  wood  pulp  is  made  comes  from  several  States  and  Canada, 
contract  to  supply  paper-mill  with  wood  pulp  involves  interstate  com- 
merce within  meaning  of  Sherman  Anti-trust  Act. 
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Miscellaneous.  Cited  in  iTnited  States  y.  Reading  Co.,  226  Fed.  231, 
246,  incidentally. 

226  IT.  S.  374-383,  57  L.  Ed.  260,  33  Sap.  Ot.  122,  McUSAK  ▼.  "UNITED 
STATES. 

Duties  of  accounting  oi&cen  are  administrative,  not  iudlcial»  and  Court 
of  Claims  has  jurisdiction  to  review  their  finding  as  to  rights  of  appellant 
making  claim  for  oificer's  back  pay  under  act  of  Congress  of  1905. 

Approved  in  United  States  v.  Hvoslef,  237  U.  S.  10,  Ann.  Cas.  1916A, 
286,  69  L.  Ed.  817,  35  Sup.  Ct.  459,  holding  claim  for  refund  of  money 
paid  for  documentary  stamps  affixed  to  charter-party  under  War  Reve- 
nue Act,  §  25,  based  upon  refunding  act  of  1912,  is  claim  founded  upon 
act  of  Congress  within  meaning  of  Tucker  Act  (Judicial  Code,  par.  20, 
§  24)  conferring  jurisdiction  concun-ent  with  Court  of  Claims  upon 
District  Court. 

Reports  of  committees  of  Senate  and  House  of  Representatives  may  be 
referred  to  for  interpretation  of  act  of  1906  enacted  to  redress  injustice 
done  to  army  olficer. 

Approved  in  United  States  v.  Poland,  231  Fed.  817,  construing  act 
of  1903,  extending  homestead  laws  to  Alaska,  in  light  of  report  of  con- 
ference committee  and  holding  limitation  added  by  such  committee  that 
no  more  than  one  hundred  and  sixty  acres  shall  be  entered  in  single 
body  was  germane  to  Senate  amendment  that  no  entry  shall  be  allowed 
extending  more  than  one  hundred  and  sixty  rods  alone  shore  of  navi- 
gable river;  Woollcott  v.  Shubert,  217  N.  Y.  222,  Ann.  Cas.  1916B,  726, 
111  N.  E.  832,  construing  laws  of  1913  amending  Civil  Rights  Act  of 
1895  in  light  of  debates  in  legislature,  and  holding  proprietor  of  theater 
is  not  prohibited  from  excluding  dramatic  critic  on  ground  other  than 
race,  creed  or  color. 

Words  of  act  of  Congress  of  1905  directing  accounting  officers  to  settle 
and  adjust  to  widow  "all  back  pay  and  emoluments'*  due  to  army  officer 
from  time  of  his  resignation  to  time  of  his  reinstatement,  includes  commn* 
tation  for  forage  and  servants*  pay. 

Distinguished  in  Morse  v.  United  States,  229  U.  S.  212,  57  L.  Ed.  1153, 
33  Sup.  Ct.  624,  naval  officer  retired  under  Act  of  1861,  §  23,  for  dis- 
ability not  originating  in  line  of  duty,  afterwards  transferred  to  three- 
quarter  pay  list  under  Rev.  Stats.,  §  1558,  is  not  entitled  to  advanced 
pay  of  officers  retired  on  account  of  wounds  or  disability  incident  to 
service  under  act  of  1906. 

226  IT.  S.  884-390,  57  L.  Ed.  264,  S3  Sup.  Ct.  184,  WOOD  v.  A.  WII.BERT*S 
SONS  SHINCLE  &  LUMBER  CO. 

Appearance  filed  with  exception  to  jurisdiction  when  construed  to- 
gether, cannot  be  regarded  as  consent  to  submit  to  Jurisdiction. 
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Approved  in  Grandison  v.  Robertson,  220  Fed.  989,  holding  United 
States  District  Court  has  jurisdiction  under  §  67e,  Bankruptcy  Act, 
of  suit,  to  recover  preferential  payments  made  by  insolvent  debtor  within 
four  months  of  filing  petition  in  bankruptcy ;  In  re  Bacon,  210  Fed.  135, 

126  C.  C.  A.  643,  holding  bank  did  not  waive  objections  to  jurisdiction 
of  bankruptcy  court  to  determine  adverse  claim  in  summary  proceeding 
by  introducing  some  evidence  to  support  claims  when  ordered  to  do  so. 

PurpoBe  of  Bankrnptcy  Act  l8  to  secure  equality  of  distribution  of  as- 
sets among  creditors  of  bankrupt. 
Approved  in  In  re  American  Electric  Telephone  Co.,  211  Fed.  90, 

127  C  C.  A.  612,  holding  under  Bankruptcy  Act  of  1898,  c.  541,  S  47, 
cl.  2,  requiring  trustees  to  close  estate  expeditiously  and  clause  9, 
directing  payment  of  dividends  within  ten  days  after  referee  declares 
them,  bankruptcy  court  has  no  authority  to  permit  garnishment  of  divi- 
dend as  against  creditor's  assignee. 

226  IT.  8.  S9a>S98,  67  L.  Ed.  267,  33  Sup.  Ct.  120,  DABMEXiL  V.  INBIANA. 

Indiana  statutes  taxing  all  sliares  in  foreign  corporations  except  na- 
tional banks  owned  by  inhabitants  of  State  and  all  sbares  of  domestic  cor- 
porations where  property  is  not  exempt  or  taxable  to  corporation  itself,  are 
not  void  as  contrary  to  commerce  clause  or  Fourteenth  Amendment  of  Fed- 
eral Constitution. 

Approved  in  Hawley  v.  Maiden,  232  U.  S.  11,  Ann.  Oaa.  1916C,  842, 
58  L.  Ed.  482,  34  Sup.  Ct.  201,  upholding  assessment  of  taxes  by  State 
upon  shares  of  stock  owned  by  resident  in  foreign  corporations  not 
transacting  business  and  not  holding  property  in  State:  Bellows  Falls 
Power  Co.  v.  Commonwealth,  222  Mass.  60,  Ann.  Gas.  19160,  834,  109 
N.  E.  896,  upholding  taxation  of  shares  of  Vermont  corporation  owned 
by  domestic  corporation,  where  shares  are  also  taxed  in  Vermont. 

Situs,  as  between  different  States  or  countries,  of  personal  property 
for  tax  purposes.    Note,  Lb  B.  A.  19150,  944. 

Objection  that  Btatat»  is  nneonatitntlonal  cannot  be  made  by  persons 
not  belonging  to  cdass  for  whose  sake  constitntional  protection  is  given. 

Approved  in  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  576,  59  L.  Ed.  369, 
35  Sup.  Ct.  167,  7  N.  C.  C.  A.  574,  upholding  Workmen's  Compensation 
Act  of  Ohio  (Gren.  Code,  §  1465  et  seq.)  applying  to  employer  of  five 
or  more  persons;  Pittsburg  Steel  Co.  v.  Baltimore  Equitable  Society, 
226  U.  S.  459,  57  L.  Ed.  300,  33  Sup.  Ct.  167,  upholding  Laws  of  Mary- 
land of  1908,  c.  305,  providing  remedy  for  enforcing  liability  of  stock- 
holders of  corporations,  as  against  objection  that  period  of  limitation 
is  reduced ;  Ghema  v.  State,  16  Ariz.  358,  Ann.  Oas.  1916D,  94,  146  Pae. 
500,  upholding  constitutional  amendment  of  1914  prohibiting  manufac- 
ture and  sale  of  liquor  in  Arizona,  where  provision  as  to  introduction 
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of  liquor  into  State  does  not  apply  to  person  convicted  of  selling  liquor; 
State  V.  Bowen  &  Co.,  86  Wash.  30,  149  Pac.  332,  upholding  commission 
merchants'  law  (Rem.  &  Bal.  Code,  §§  7024r-7035)  requiring  license  fee; 
Commonwealth  v.  Moore,  214  Mass.  21,  100  N.  E.  1073,  arguendo. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Oas.  19150,  58. 

226  U.  8.  399-404,  67  It.  Sd.  273,  33  Sop.  Ct.  121,  KSATI^BY  ▼.  FUBEY. 

Not  cited. 

226  U.  8.  404-419,  57  L.  Ed.  276,  38  8np.  Ot.  116,  WILUAMS  ▼.  TALLA- 
DEGA. 

Permission  given  by  act  of  1866  to  construct  telegraph  lines  on  post- 
roads  of  United  States  does  not  preclude  State  from  taxing  real  or  personal 
property  of  telegraph  company  within  its  borders  or  from  imposing  license 
tax  upon  right  to  engage  in  local  business  within  State. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Kaw  Valley  Drainage 
District,  233  U.  S.  78,  58  L.  Ed.  859,  34  Sup.  Ct.  564,  order  by  drainage 
district,  under  authority  given  by  State,  requiring  removal  of  railroad 
bridges  necessary  to  interstate  commerce,  is  void;  Ohio  River  etc.  Ry. 
Co.  V.  Dittey,  232  U.  S.  593,  58  L.  Ed.  746,  34  Sup.  Ct.  372,  upholding 
Ohio  statute  of  1911  imposing  excise  tax  of  four  per  cent  on  gross 
intrastate  earnings;  Postal  Telegraph  Co.  v.  Portland,  228  Fed.  255, 
upholding  ordinance  imposing  license  tax  on  telegraph  companies  for 
privilege  of  doing  business  in  city,  which  expressly  excepts  interstate 
and  governmental  business;  Missouri  etc.  Ry.  Co.  v.  Meyer,  204  Fed. 
144,  145,  Oklahoma  statute  of  1908  imposing  tax  on  gross  receipts  from 
total  production  of  coal,  oil,  gas,  or  ores,  is  not  void  as  imposing  burden 
on  interstate  commerce  as  applied  to  coal  mined  by  railroad  and  used 
in  operation  of  interstate  trains;  Ferguson  v.  McDonald,  66  Fla.  498, 
501,  63  South.  917,  918,  upholding  ordinance  of  Miami  imposing  on 
telegraph  companies  license  tax,  which  relates  solely  to  intrastate  busi- 
ness; Louisville  etc.  R.  Co.  y.  Postal  Telegraph-Cable  Co.,  143  Ga.  333, 
85  S.  E.  Ill,  holding  act  of  Congress  of  1866  giving  telegraph  companies 
right  to  construct  and  operate  lines  over  public  domain  and  along  mili- 
tary and  post  roads,  does  not  interfere  with  State's  right  of  eminent 
domain;  Northern  Pacific  Ry.  Co.  v.  Morton  County,  32  N.  D.  649,  156 
N.  W.  233,  upholding  tax  levied  upon  industrial  sites  and  made  lien  upon 
land;  Postal  Tel.  Co.  v.  Norfolk,  118  Va.  460,  87  S.  E.  557,  holding 
telegraph  company  attacking  validity  of  ordinance  imposing  license  tax 
on  intrastate  business  as  burden  on  interstate  business  has  burden  of 
proof,  and  evidence  is  insufficient  to  show  invalidity. 

Ordinance  taxing,  without  exemption,  privilege  of  carrying  on  business 
part  of  which  is  that  of  governmental  agency  constituted  under  law  of 
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United  States  and  engaged  in  essential  part  of  public  business,  sucb  as  com- 
munications between  olllcers  and  departments  of  Federal  goyemment  is 
void. 

Approved  in  Singer  Sewing  Mach.  Co.  v.  Brickell,  233  U.  S.  314, 
58  L.  £d.  979.  34  Sup.  Ct.  493,  holding  Alabama  statute  of  1911  im- 
posing license  tax  on  sewing-machine  agencies  is  valid  as  to  agencies 
of  foreign  corporation  engaged  in  intrastate  business;  Illinois  Cent. 
R.  R.  Co.  V.  Mississippi  R.  R.  Commission,  229  Fed.  254,  Mississippi 
statute  of  1912  imposing  privilege  tax  on  railroads  is  void  as  including 
tax  on  interstate  and  governmental  business;  Western  Union  Tel.  Co. 
V.  Troy,  7  Ala.  App.  319,  61  South.  489,  ordinance  imposing  license  tax 
on  telegraph  company  without  excepting  government ,  business  is  void 
as  tax  on  government  agency,;  Ferguson  v.  McDonald,  66  Fla.  502,  63 
South.  918,  upholding  ordinance  of  Miami  imposing  on  tel^raph  com- 
panies license  tax  which  relates  solely  to  intrastate  business;  Postal 
Teleo:raph-Cable  Co.  v.^  Mayor  etc.  of  Cordele,  139  Ga.  132,  Ann,  Caa. 
1914A,  984,  76  S.  E.  747,  holding  ordinance  taxing  telegraph  companies 
doing  business  within  city  affecting  entire  business  interstate  and  do- 
mestic, is  void  as  to  company  engaged  in  interstate  business;  Mont*' 
gomery  v.  Postal  .Tel^raph-Cable  Co.,  218  Fed.  473,  arguendo.        • 

Imposition    of    license  tax  or  fee  on  foreign    corporation.    Note, 
Ann.  Oas.  19130,  816,  816. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  14r 

226  IT.  S.  420-426,  67  L.  Ed.  281,  S3  Sup.  Ct  170,  EX  PABTE  UNITED 
STATES. 

Special  provisions  of  Expedition  Act  of  1903,  requiring  court  to  be  con- 
stituted In  particular  manner  in  specified  classes  of  cases  was  not  repealed 
by  Judicial  Code  of  1911,  and  new  District  Court  must  be  organized  in  man- 
ner referred  to  in  Expedition  Act  for  organization  of  Circuit  Court. 

Approved  in  United  States  v.  Winslow,  227  U.  S.  218,  67  L.  Ed.  485, 
33  Sup.  Ct.  253,  holding  Criminal  Appeals  Act  of  1907  is  special  pro- 
vision and  is  not  repealed  by  Judicial  Code  of  1911,  c.  231,  not  men- 
tioning it  among  statutes  expressly  repealed  by  section  297;  Hcmmer 
V.  United  States,  204  Fed.  906,  123  C.  C.  A.  194,  holding  act  of  1884 
granting  to  Indians,  tribal  or  nontribal,  right  to  acquire  homesteads 
with  restriction  of  twenty-five  years  or  alienation  did  not  extend  re- 
striction from  five  to  twenty-five  years  upon  alienation  of  lands  acquired 
by  nontribal  Indians  under  act  of  1875. 

New  District  Court  created  by  Judicial  Code  of  1911  was  vested  with 
duty  of  healing  and  disposing  of  cases  provided  for  in  Expedition  Act  of 
1003  as  successor  of  formerly  existing  Circuit  Court. 

Approved  in  United  States  v.  International  Harvester  Co.,  214  Fed. 
988,  under  Sherman  Act  of  1890,  §  4,  vesting  jurisdiction  in  Circuit 
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Courts,  and  act  of  1911  abolishing  Circuit  Courts,  and  by  section  491 
transferring  jurisdiction  under  section  4  of  Sherman  Act  to  District 
Courts,  where  attorney  general,  under  act  of  1903,  filed  certificate  that 
case  is  of  general  public  importance,  case  came  on  for  hearing  before 
circuit  judges  named. 

226  U.  S.  426-435,  57  I«.  Ed.  284,  83  Sup.  Ot  174,  CHICAGO,  &  L  ft  P. 

B.  B.  CO.  ▼.  HABHWICK  FABMES8'  EI£VATOB  CO. 

By  Hepburn  Act  of  1906,  amendatory  of  act  to  regalate  commerce  of 
1887,  Congreas  haa  legislated  concemlJig  deliveries  of  cars  in  interstate  com- 
merce  by  carriers  subject  to  that  act,  and  bag  imposed  duty  npon  carrier  to 
furnish  cars  for  interstate  traffic 

Approved  in  Menasha  Paper  Co.  v.  Chicago  etc.  Ry.  Co.,  241  U.  S. 
58, 60  L.  Ed.  888,  36  Sup.  Ct.  501  (afifirming  159  Wis.  515, 149  N.  W.  753), 
allowing  recovery  of  demurrage  on  interstate  ears  delivered  to  paper 
company  and  held  more  than  forty-eight  hours  before  unloading,  where 
congestion  on  tracks  preventing  unloading  was  due  to  removal  of  em- 
bargo and  embargo  was  violation  of  Hepburn  Act ',  Tazoo  etc.  R.  R.  Co. 
V.  Greenwood  Grocery  Co.,  227  TJ.  S.  3,  57  L.  Ed.  891,  33  Snp.  Ct.  213, 
regufktion  of  Mississippi  railroad  commission  imposing  ''delayage 
penalties"  is  void  as  to  penalties  on  interstate  shipment  accruing  after 
June  29,  1906  j  Klink  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  463,  135  C.  C.  A. 
169,  holding  interstate  carrier's  contract  to  feed  and  fatten  animals  in 
transit  valid  if  same  privilege  is  allowed  to  all  shippers;  dissenting 
opinion  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  920,  majority 
holding  void  order  of  Interstate  Commerce  Commission  requiring  carrier 
to  furnish  tank-cars  for  use  by  oil  refinery,  where  carrier  does  not 
possess  such  cars;  Illinois  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal  Co., 
238  U.  S.  281,  59  L.  Ed.  1309,  35  Sup.  Ct.  760,  and  Hampton  v.  St.  Louis 
etc.  Ry.  Co.,  227  U.  S.  466,  57  L.  Ed.  598,  33  Sup.  Ct.  2f63,  both  arguendo. 

Distinguished  in  Pennsylvania  R.  R.  Co.  v.  United  States,  227  Fed.  915, 
holding  void  order  of  Interstate  Commerce  Commission  requiring  carrier 
to  furnish  tank-cars  for  use  by  oil  refinery,  where  carrier  does  not 
possess  such  cars. 

Duty  of  carrier  to  furnish  cars.    Note,  44  L.  K.  A.  (N.  8.)  643. 

There  can  be  no  divided  authority  over  Interstate  commerce,  and  regu- 
lations of  Congress  on  that  subject  are  supreme. 

Approved  in  Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  681,  Ann.  Oas. 
1915D,  138,  52  L.  R.  A.  (N.  8.)  266,  58  L.  Ed.  1153,  34  Sup.  a.  756, 
holding  provision  of  labor  laws  of  New  York  of  1907  relating  to  hours 
of  service  of  telegraph  operators  including  interstate  and  intrastate 
employees  is  void  as  conflicting  with  Federal  Honrs  of  Service  Act  of 
1907,  as  applied  to  employee  engaged  in  interstate  commerce;  New  York 
Central  etc.  R.  R.  Co.  v.  Board  of  Chosen  Freeholders  of  County  of 
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Hudson,  227  U.  S.  264;  57  L.  Ed.  505,  33  Sup.  Ct.  269,  ordinance  of 
Hudson  County,  New  Jersey,  fixing  single  and  round  trip  ferry  rates 
for  foot  passengers  from  New  Jersey  to  New  York  on  ferry  operated  by 
interstate  railroad  as  lessee  of  another  railroad  and  its  ferries;  Smith 
V.  Industrial  Accident  Commission,  26  Cal.  App.  566, 147  Pac.  602,  hold- 
ing Federal  Employers'  Liability  Act  of  1908,  not  Workmen's  Compensa- 
tion Act  of  1913,  controls  in  action  for  injury  to  railroad  employee  en- 
gaged in  interstate  commerce;  St.  Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson 
Const.  Co.,  181  Ind.  313, 104  N.  E.  516,  holding  State  court  has  no  juris- 
diction to  determine  question  of  overcharges  by  carrier  in  distribution 
of  cars  in  interstate  traffic ;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  495, 101 
N.  E.  728,  holding  Interstate  Conmierce  Act  of  1887  as  amended  in  1906 
supersedes  State  legislation  as  to  interstate  commerce,  and  under  Fed- 
eral Acts  theire  may  be  limitation  of  liability  of  carrier;  Commonwealth 
V.  Moore,  214  Mass.  22,  100  N.  E.  1073,  holding  statute  of  1912  prohibit- 
ing  sale  in  State  of  carcasses  of  neat  cattle,  sheep,  or  swine  slauglitered 
without  State,  unless  inspected  at  time  of  slaughter,  is  not  void,  as  in 
conflict  with  act  of  1906  authorizing  inspection  by  Secretary  of  Agri- 
culture; Ford  V.  Chicago  etc.  Ry.  Co.,  123  Minn.  90, 143  N.  W.  250,  hold- 
ing filed  tariff  schedules  limiting  liability  for  loss  of  baggage  by  inter- 
state carrier  are  binding  upon  shipper  and  carrier  and  denying  recovery 
of  full  value  of  baggage  lost  in  interstate  transportation ;  E.  D.  Clough 
&  Co.  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  227,  Ann.  Oa«.  1915B,  1195,  90 
Atl.  865,  holding  in  action  to  recover  freight  charges  on  interstate  ship- 
ment in  excess  of  charges  allowed  by  State  statute,  defense  that  rates 
charged  were  those  filed  in  accordance  with  Interstate  Commerce  Act, 
18  valid;  Loomis  v.  Lehigh  Valley  R.  Co.,  208  N.  Y.  329,  101  N.  E.  913, 
denying  recovery,  as  to  interstate  shipments,  of  cost  of  lumber  fur- 
nished by  shipper  to  make  cars  suitable  for  shipment  of  grain  and  other 
farm  products;  Blaloek  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  398,  86  S.  E.  1027,  holding  provisions  of  Revisal  1905,  §§  2643, 
2644,  imposing  penalty  upon  carrier  for  failure  to  refund  overcharge 
are  void  as  in  conflict  with  Interstate  Commerce  Act,  as  amended  by 
act  of  1906 ;  Du  Pre  V.  Columbia  etc.  R.  Co.,  98  S.  C.  471,  79  S.  E.  311, 
holding  in  action  against  terminal  carrier  of  interstate  shipment  that 
statute  of  1910  imposing  penalty  upon  carrier  for  failure  to  pay  dam- 
ages to  shipment  or  to  trace  it  and  inform  consignee  by  which  carrier 
it  was  damaged,  is  not  in  conflict  with  Carmack  Amendment  of  1906; 
dissenting  opinion  in  Byers  v.  Southern  Express  Co.,  165  N.  C.  548,"  81 
S.  E.  743,  majority  holding  under  Carmack  Amendment  of  1906  permit- 
ting carrier  to  limit  liability  for  damages  to  property,  carrier  cannot 
limit  liability  for  special  damages,  such  as  mental  anguish  resulting 
from  delay  in  delivery  of  casket  for  funeral,  which  are  not  damages  to 
property;  dissenting  opinion  in  Varnville  Furniture  Co.  v.  Charleston 
etc.  Ry.  Co.,  98  S.  C.  88,  79  S.  E.  709,  majority  holding  Code  1912, 
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§  2573,  imposing  penalty  upon  carrier  for  failure  to  pay  claims  for  over- 
charges on  freight  within  specified  time  is  not  in  conflict  with  Carmack 
Amendment  of  1906  to  act  to  regulate  commerce  of  1887. 

Distinguished  in  Byers  v.  Southern  Express  Co.,  165  N.  C.  546,  81 
S.  E.  742,  holding  under  Carmack  Amendment  .of  1906  permitting  carrier 
to  limit  liability  for  damage  to  property,  carrier  cannot  limit  liability 
for  special  damages,  such  as  mental  anguish  resulting  from  delay  in 
delivering  casket  for  funeral,  which  are  not  damages  to  property;  Vam- 
ville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  81,  82,  79  S.  E. 
706,  707,  holding  provision  of  Code  of  1912,  §  2^73,  imposing  penalty 
upon  carrier  for  failure  to  pay  claims  for  overcharges  on  freight  within 
specified  time,  is  not  in  conflict  with  Carmack  Amendment  of  1906  to 
Interstate  Commerce  Act. 

Minnesota  reciprocal  demurrage  law  of  1907  la  Yold  as  to  Interstate 
trai&c,  since  the  Hepljnm  Act  of  1906  covers  that  field. 

Approved  in  Charleston  etc.  Ry.  Co.  v.  Vamville  Furniture  Co.,  237 
U.  S.  604,  Ann.  Oas.  1916D,  333,  59  L.  Ed.  1140,  35  Sup.  Ct.  715,  100 
S.  C.  229,  holding  provision  of  South  Carolina  Code  of  1912,  §  2573, 
imposing  penalty  on  carriers  for  -failure  to  settle  claims  for  overcharges 
within  specified  time,  as  applied  to  interstate  shipment,  is  burden  on 
interstate  commerce  and  also  in  conflict  with  provisions  of  act  of  1906 
.(Carmack  Amendment) ;  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U".  S.  418, 
L.  E.  A.  1915E,  942,  58  L.  Ed.  1382.  34  Sup.  Ct.  790,  upholding  Texas 
statute  of  1909  allowing  reasonable  attorney's  fees  as  part  of  costs  in 
suits  on  contested  claims  less  than  specifled  amount,  as  applied  to  claim 
on  interstate  shipment;  St.  Louis  etc.  Ry.  Co.  v.  Edwards,  227  U.  S.  268, 
269,  57  L.  Ed.  507,  33  Sup.  Ct.  262,  Arkansas  statute  of  1907  requiring 
carriers  to  notify  consignees  of  arrival  of  shipments,  and  penalizing 
them  for  failure  to  do  so,  is  void  as  to  interstate  shipments;  Michigan 
Cent.  R.  Co.  v.  Michigan  Railroad'  Commission,  183  Mich.  18,  Ann. 
Oas.  1916E,  695,  148  N.  W.  804,  holding  void  act  of  1911  in  so  far  as  it 
authorizes  State  railroad  commission  to  establish  demurrage  rules  appli- 
cable to  interstate  commerce,  different  from  demurrage  rules  adopted 
by  Interstate  Commerce  Commission;  Chicago  etc.  Ry.  Co.  v.  Rock 
County  Sugar  Co.,  162  Wis.  379,  166  N.  W.  608,  Stats.  1915,  §  1797- 
10m,  relating  to  demurrage  chagrges  is  void  as  to  interstate  shipments. 

Distinguished  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Com- 
mission, 236  U.  S.  635,  59  L.  Ed.  758,  35  Sup.  Ct.  422,  upholding  order 
of  Michigan  railroad  commission  requiring  railroad  to  make  physical 
connection  with  interurban  electric  railway  for  interchange  of  intra- 
state traffic;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  E.  436,  79  S.  E.  320, 
holding  State  court  has  jurisdiction  of  action  by  shipper  to  recover  dam- 
ages for  refusal  of  carrier  to  transport  interstate  shipment  at  filed  rate^ 
and  allowing  recovery. 
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Validity   of  statute,   ordinance   or  rule   providing  for  reciprocal 
demurrage.    Note,  Ann.  Gas.  1916E,  701,  702. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  L.  R.  A. 
1915E,  945,  946. 

Miscellaneous.  Cited  in  Oregon  R.  R.  &  Nav.  Co.  v.  Martin,  229  U.  S. 
606,  57  L.  Ed.  1849,  33  Sup.  Ct.  775,  reversing  judgment  on  authority 
of  principal  case. 

226  U.  a  43^-439,  57  Ii.  Ed.  287,  83  Sap.  Ot.  172,  HANNX7M  Y.  UNITED 

STATES. 

* 

Not  cited. 

226  U.  8.  439-441,  67  L.  Ed.  289,  33  Snp.  Ot.  176,  AITOBBSON  ▼.  SMITH. 

Liability  for  injuries  to  employees  engaged  in  demolishing  struc- 
tures.   Note,  9  N.  0.  0.  A.  810. 

226  IT.  8.  441^47,  57  I..  Ed.  290,  33  Sup.  Ot.  176,  ILLINOIS  OENT.  B.  B. 
CO.  v.  HENDERSON  ELEVATOR  00. 

Failure  to  post  rates  does  not  preclude  carrier  from  collecting  filed 
tariir  rate  for  interstate  shipment,  althongh  carrier's  agent  misquoted  rate. 
Approved  in  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  98, 
L.  R.  A.  1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  holding  passenger 
must  pay  filed  tariff  rate,  nnder  act  to  regulate  commerce,  although  rate 
was  misquoted  by  carrier's  agent  and  passenger  might  have  taken  more 
direct  route;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  653,  57 
L.  Ed.  688,  33  Sup.  Ct.  391,  upholding  valuation  agreement  for  inter- 
state shipment;  Illinois  Cent.  R.  Co.  v.  Hooper  &  Sons,  233  Fed.  136, 
in  action  for  unpaid  freight  charges,  shipper  cannot  counterclaim  for 
injuries  to  goods,  in  view  of  purpose  of  Elkins  Act  of  1903,  prohibiting 
discriminations  and  imposing  duty  upon  carrier  to  bring  action;  J.  H. 
Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co.,  212  Fed.  328,  holding  carrier 
is  not  liable  for  damages  resulting  from  mistake  in  quoting  rate  less  than 
published  rate ;  Central  of  Georgia  Ry.  Co.  v.  Birmingham  Sand  etc.  Co., 
9  Ala.  App.  427,  64  South.  205,  holding  consignee  has  no  independent 
right  of  action  against  carrier  for  failure  to  poet  rates,  as  required  by 
Interstate  Commerce  Act,  which  may  be  set  off  under  Code  of  Alabama, 
§  5858,  in  action  by  carrier  to  recover  difference  between  filed  rates  for 
interstate  shipment  and  rates  charged  under  bills  of  lading;  St.  Louis 
etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  Ind.  309,  104  K  E.  514, 
holding  State  court  has  no  jurisdiction  of  action  to  recover  overcharges 
on  interstate  shipment  involving  construction  of  Interstate  Commerce 
Act;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  105,  102  N.  E.  41,  hold- 
ing in  action  for  damages  to  interstate  shipment,  admission  of  evidence 
that  shipper  was  not  notified  of  two  rates  with  different  liabilitesi  is  not 
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reversible  error,  although  shipper  is  presumed  to  know  of  two  rates, 
where  there  was  evidence  that  carrier's  agent  had  no  authority  to  ship 
under  common-law  liability ;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  496, 101 
N.  E.  729,  holding  State  legislation  relating  to  interstate  rates  is  super- 
seded by  Interstate  Commerce  Acts  and  contract  limiting  liability  under 
Federal  acts  is  admissible  in  evidence  under  general  denial  in  action 
to  recover  for  loss  on  interstate  shipment;  Keithley  v.  Lusk,  190  Mo. 
App.  470,  177  S.  W.  760,  allowing  recovery  in  action  against  initial 
carrier  under  Carmack  Amendment  for  injury  to  interstate  shipment,  al- 
though no  through  bill  of  lading  was  issued,  where  through  shipment 
was  undertaken ;  Sloop  v.  Delano,  182  Mo.  App.  302,  170  S.  W.  386,  de- 
nying recovery  of  damages  for  negligence  of  carrier's  agent  in  giving 
information  as  to  interstate  freight  rate,  where  rate  charged  is  filed 
rate ;  St.  Louis  etc.  Ry.  Co.  v.  Spring  River  Stone  Co.,  169  Mo.  App.  129, 
154  S.  W.  472,  holding  tariff  rate  filed  by  interstate  carrier  is  binding 
upon  shipper  and  carrier,  irrespective  of  whether  rates  are  posted; 
American  Ex.  Co.  v.  Kimball,  77  N.  H.  53,  86  Atl.  258,  where  carrier  and 
shipper  failed  to  agree  upon  limitation  of  liability,  and  shipper  recovers 
full  value  of  property  injured  in  interstate  shipment,  carrier  may  re- 
cover dfference  between  limited  liability  rate  and  unlimited  liability  rate 
in  filed  schedules;  Virginia-Carolina  Peanut  Co.  v.  Atlantic  etc.  R.  Co., 
166  N.  C.  67,  82  S.  E.  3,  holding  new  schedule  of  interstate  rates  is  not 
published  until  distributed  at  different  stations,  and  allowing  recovery 
by  shipper  of  charges  in  excess  of  rates  of  old  schedule;  Aldrich  v. 
Southern  Ry.  Co.,  95  S.  C.  431,  79  S.  E.  318,  allowing  recovery  in  action 
for  damages  for  refusal  of  carrier  to  transport  interstate  shipment  at 
filed  rate. 

Miscellaneous.  Cited  in  St.  Louis  Southwestern  Ry.  Co.  v.  Burckett, 
229  U.  S.  603,  67  L.  Ed.  1347,  33  Sup.  Ct.  773,  reversing  judgment  on  au- 
thority of  principal  case. 

226  IT.  a  447-450,  67  L.  Ed.  293,  33  8np.  Ot.  177,  PRESTON  ▼.  OHIOAOO. 

Supreme  Oonrt  will  not  review  Judgment  of  State  court  resting  upon 
nosi-Federal  question  sai&cieat  to  support  it,  sncli  as  long  delay  and  lac&as. 

Approved  in  Wood  v.  Chesborough,  228  U.  S.  677,  67  L.  Ed.  1O20,  33 
Sup.  Ct.  706,  holding  judgment  of  State  court  following  its  former  de- 
cision that  cause  of  action  in  suit  to  quiet  title  to  land  was  barred  by 
laches  and  res  adjudicata,  rests  on  non-Federal  g^und  sufScient  to  sus- 
tain it;  State  of  Illinois  ex  rel.  Gersch  v.  Chicago,  226  U.  S.  451,  67 
L.  Ed.  296,  33  Sup.  Ct.  178,  dismissing  writ  of  error  to  review  judgment 
of  State  court  where  record  does  not  contain  final  judgment  to  which 
writ  of  error  is  directed;  West  v.  Corvallis  etc.  R.  R.  Co.,  235  U.  S. 
691,  69  L.  Ed.  428,  35  Sup.  Ct.  206,  Clinchfield  Coal  Corp.  v.  Manes8, 
234  U.  S.  748,  58  L.  Ed.  1576,  34  Sup.  Ct  673,  May  ▼.  Illinois,  232  U.  S. 
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720,  58  L.  Ed.  814,  34  Sup.  Ct.  602,  and  Washington  Dredging  &  Imp. 
Co.  V.  Washington,  231  U.  S.  743,  58  L.  Ed.  463,  34  Sup.  Ct.  318,  all  dis- 
missing for  want  of  jurisdiction. 

226  U.  8.  461,  57  L.  Ed.  295,  88  Snp.  Ot.  178,  ILLINOIS  EX  BEL.  GEBSOH 
▼.  CHICAGO. 

Not  eited. 

226  U.  8.  452-456,  57  L.  Ed.  296,  S3  8ap.  Ct.  166,  TJBEDA  Y.  ZIALOITA. 

Not  cited. 

226  U.  8.  455>459,  57  L.  Ed.  297,  S3  Snp.  Ct.  167,  PITTSBUBa  STEEL  CO. 
▼.  BALTIMOBE  EQIHTABLE  SOCIETY. 

Statute  of  Maryland  of  1908,  cliapter  305,  providing  new  remedy  for 
enforcing  claims  of  creditors  of  corporation  against  stockholders  wlU  not 
be  declared  unconstitutional  as  impairing  obligation  of  contract,  where 
there  is  nothing  to  contradict  statement  of  State  court  that  remedy  sab- 
stltuted  is  more  ei&cacious. 

Approved  in  In  re  Farmers'  Co-operative  Co.,  202  Fed.  1010,  amend- 
ment of  1910  to  Bankruptcy  Act  giving  trustee  rights  and  remedies  of 
lien  creditor  applies  to  unrecorded  contract  of  conditional  sale  made  be- 
fore such  amendment. 

Alteration  of  stockholders'  liability  as  impairment  of  contract  obli- 
gation.   Note,  L.  E.  A.  1915B,  808. 

Objection  to  validity  of  statute  based  upon  period  of  limitations  cannot 
be  made  by  party  not  hurt  by  it. 

Approved  in  Sexton  v.  Newark  District  Telegraph  Co.,  84  N.  J.  L.  96, 
86  Atl.  466,  3  N.  C.  C.  A.  579,  upholding  provisions  of  section  2  of  Fed- 
eral Employers'  Liability  Act  of  1908. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Gas.  1915C,  58. 

226  IT.  S.  460-462,  57  L^  Ed.  300,  33  Sup.  Ot.  168,  MABSHALL  DENTAIi 
MPO.  GO.  V.  IOWA. 

State  of  Iowa,  by  .virtue  of  its  sovereignty,  has  interest  In  meandered 
lake,  title  to  which  is  either  in  United  States  or  State  \under  Swamp-land 
Aet  of  1860,  suilleleut  to  maintain  suit  against  intruder  without  title. 

Approved  in  Bemot  v.  Morrison,  81  Wash.  551,  Ann.  Gas.  1016D,  290, 
143  Pae.  108,  holding  title  to  bed  of  unnavigable  lake  vests  in  patentees 
of  bordering  lands,  and  neither  State  nor  United  States  has  title  thereto. 

Title  to  bed  o£  non-navigable  lake.    Note^  Ann.  Gas.  1916D,  303^ 
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226  U.  S.  462-468,  67  I..  Ed.  303,  88  Sup.  Ct.  169,  KALANIAKAOLB  T. 
SMITHIES. 

Not  cited. 

226  U.  &  464-469,  67  L.  Ed.  303,  83  Sop.  Ot.  167,  EWINO  Y.  LEAVEV- 
WOBTH. 

Ordinance  of  Leavenworth,  Kansas,  In^osing  tax  on  boainess  of  ezpren 
companies.  Is  not  void  as  applied  to  business  of  transporting  packages  ftom 
point  in  State  to  other  points  in  State  over  route  partly  in  another  State. 

Approved  in  New  York  v.  Sohmer,  235  U.  S.  560,  59  L.  Ed.  360,  35 
Sup.  Ct.  162,  upholding  New  York  Tax  Law,  §  184,  imposing  license  tax, 
based  upon  gross  earnings,  upon  corporations  formed  for  navigation 
purposes,  as  applied  to  corporation  making  up  tows  for  points  in  New 
York  at  poipt  on  Hudson  River  within  territorial  limits  of  New  Jersey; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  571,  Ann.  Gas. 
19160,  214,  106  N.  E.  316,  holding  Connecticut  corporation  maintaining 
sales  office  at  Boston  where  samples  are  kept  and  salesmen  take  orders, 
is  engaged  in  interstate  commerce  and  subject  to  Corporation  Tax  Act 
of  1909;  Commonwealth  v.  Breakwater  Co.,  214  Mass.  19,  100  N.  E. 
1039,  upholding  Stats.  1905,  c.  465,  as  amended  in  1909,  e.  393,  §  1,  re- 
quiring inspection  of  steam-boilers,  as  applied  to  boiler  on  barge  used  in 
tide  water  for  loading,  unloading  and  weighing  anchor;  People  v. 
Abramson,  208  N.  Y.  142,  101  N.  E.  850,  upholding  agricultural  law 
(Consol.  Laws  1909),  prohibiting  sale  of  adulterated  milk  as  applied  to 
contract  of  sale  between  residents,  whether  delivery  of  shipment  from 
point  in  New  York  to  another  point  in  New  York  was  completed  at 
point  in  New  York  or  intermediate  point  in  New  Jersey;  United  States 
Express  Co.  v.  Portsmouth,  114  Va.  734,  77  S.  E.  507,  ordinance  of 
Portsmouth  imposing  license  tax  upon  express  company  transporting 
packages  to  other  points  in  State  is  not  void,  as  applied  to  express  com- 
pany transporting  packages  from  Portsmouth  by  way  of  Washington, 
D.  C,  to  other  points  in  Virginia. 

Distinguished  in  United  States  v.  Powers- Weightman-Rosengarten  Co., 
211  Fed.  171,  Act  of  1910,  c.  191,  prohibiting  introduction  of  insecticide, 
which  is  adultei*ated  or  misbranded,  from  State  or  territory  into  another 
State  or  territory,  is  not  violated  by  shipping  insecticide  from  point  in 
New  York  to  another  point  in  New  York  by  railroad  passing  through 
other  States. 

Imposition  of  license  tax  or  fee  on  foreign  corporation*    NotOi  Ann. 
Caa.  19130,  816. 

226  U.  S.  470-477,  67  L.  Ed.  306,  33  Sup.  Ot.  162,  XmiTED  STATES  T. 
UNION  PAOIFIO  &  B.  00. 

Witbont  precluding  TMtrict  Court  from  considering  and  acting  upon 
plans  submitted  under  former  decree.  Supreme  Court  now  holds  that  pro- 
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posed  plan  of  diBpoaltlon  of  entire  stock  holding  of  Union  Pacific  Company 
in  Southern  Pacific  Company,  by  transfer  to  stockholders  of  Union  Pacific 
Company,  will  not  so  effectaally  end  combination  as  to  comply  with  former 
decree. 

Approved  in  United  States  v.  Reading  Co.,  226  Fed.  285,  ordering  rail- 
road to  dispose  of  stock  in  coal  company,  as  method  of  dissolution  of  un- 
lawful combination,  and  denying  right  of  stockholders  of  railroad  com- 
pany, as  distinguished  from  holding  company  and  other  railroads  and 
coal  companies,  to  acquire  stocks,  bonds,  and  other  securities  of  coal 
company;  United  States  v.  Great  Lakes  Towing  Co.,  217  Fed.  659,  re- 
fusing to  dissolve  combination  of  towing  companies,  but  enjoining  il- 
legal practices  preventing  competition. 

Miscellaneous.  Cited  in  United  States  v.  Great  Lakes  Towing  Co., 
217  Fed.  659,  erroneously  for  case  of  same  name,  226  U.  S.  61,  57  L.  Ed. 
124,  33  Sup.  Ct.  53. 

226  U.  8.  478-490,  57  L.  Ed.  309,  33  Sup.  Ct.  158,  WHEELEB  ▼.  UNTTEB 
STATES. 

Books  of  corporation  are  not  private  books  of  offlLcers  in  sense  that 
court  cannot  compel  production  on  ground  of  self-incrimination;  nor  does 
dissolution  of  corporation  and  transfer  of  books  to  offlLcers  change  essential 
character  of  books  or  make  them  more  privileged  in  investigation  of  crime. 
Approved  in  Johnson  v.  United  States,  228  U.  S.  458,  47  L.  B.  A. 
(  (N.  8.)  263,  57  L.  Ed.  920,  33  Sup.  Ct.  572,  holding  in  prosecution  of 
bankrupt  for  concealing  money  from  trustee,  admission  in  evidence  of 
books  of  bankrupt  transferred  to  trustee  under  Bankruptcy  Act,  §  70, 
is  not  violation  of  guaranty  against  self-incrimination ;  Grant  v.  United 
States,  227  U.  S.  80,  57  L.  Ed.  426,  33  Sup.  Ct.  190,  holding  books  of 
defunct  corporation  transferred  to  stockholder  were  corporate  records 
and  could  not  be  withheld  by  stockholder  on  ground  of  self-incriminar 
tion,  nor  by  his  attorney  holding  them  for  safekeeping  and  not  in  his 
professional  capacity;  Heike  v.  United  States,  227  U.  S.  143,  57  L.  Ed. 
455,  33  Sup.  Ct  226,  holding  evidence  produced  by  officer  under  subpoena 
duces  tecum  in  investigation  under  Sherman  Act  does  not  give  such 
officer  immunity  nnder  act  of  1903,  where  evidence  consisted  of  state- 
ments compiled  by  employees  of  corporation  from  books  and  papers  of 
corporation;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  225  Fed.  304, 
305,  holding  corporation  is  not  protected  by  fifth  amendment  from  self- 
incrimination,  and  plea  in  abatement  to  indictment  on  ground  that  rail- 
road corporation  was  compelled  to  produce  books  and  papers  in  viola- 
tion of  privilege  against  self-incrimination,  is  insufficient;  Norcrose  v. 
United  States,  209  Fed.  17,  126  C.  C.  A.  155,  holding  subpoena  duces 
tecum  to  secretary  of  corporation  to  produce  books  and  records  relating 
to  stated  matters  is  not  void  because  no  proceedings  against  corporation 
or  its  officers  were  pending. 
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Privilege  of  witness  against  self -crimination  as  eztending  to  corpora- 
tion.    Note,  Ann.  Oaa.  1916A,  880. 

Right  of  corporation,  corporate  officer,  or  other  custodian  to  refuse 
to  produce  books  and  papers.    Note,  47  L.  B.  A.  (N.  S.)  1176. 

226  U.  S.  491^13,  57  L.  Ed.  314,  33  Sup.  Ot.  148,  ADAMS  EXPBES8  00.  Y. 
OBONINGES. 

Power  of  Oongress  to  regulate  commerce  among  States  and  with  for- 
eign nations  comprehends  power  to  regulate  contracts  between  shipper  and 
carrier  of  interstate  shipment,  but,  until  Oongress  acts,  liability  of  carrier 
engaged  in  interstate  commerce  within  particular  State  may  be  regulated 
by  law  of  that  State. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
11,  124  C.  C,  A.  573,  upholding  Ky.  Stats.,  §  4679a,  authorizing  tele- 
graph company  to  condemn  right  of  way  for  its  lines  upon  railroad  right 
of  way,  as  applied  to  interstate  railroad ;  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  361,  L.  R.  A.  1916A,  450.  109  N.  E.  344,  holding  Federal 
Employers'  Liability  Act  of  1908  controls  action  for  injuries  to  em- 
ployee engaged  in  interstate  commerce,  and  denying  recovery  under 
Workmen's  Compensation  Act;  Glassman'v.  Chicago  etc.  Ry.  Co.,  166 
Iowa,  263, 147  N.  W,  761,  holding  in  action  against  terminal  carrier,  fact 
that  under  Carmack  Amendment  initial  carrier  is  liable  for  damage  to 
interstate  shipment  does  not  affect  presumption  that  shipment  was  in 
good  condition  when  received  by  terminal  carrier;  Commonwealth  v. 
Moore,  214  Mass.  22, 100  N.  E.  1073,  holding  Stats.  1912,  c.  248,  §  7,  re- 
lating to  inspection  of  cattle  without  State  for  sale  within  State,  is  not 
void  as  conflicting  with  act  of  Congress  of  1906,  authorizing  inspec- 
tion by  Secretary  of  Agriculture;  Vamville  Furniture  Co.  v.  Charleston 
etc.  Ry.  Co.,  98  S.  C.  69,  79  S.  E.  702,  holding  provision  of  Civil  Code 
1912,  §  2573,  imposing  penalty  upon  carrier  for  failure  to  pay  claims  for 
overcharges  on  interstate  shipments  within  specified  time^  is  not  super- 
seded by  Carmack  Amendment. 

» 

Carmack  Amendment  of  1906  to  section  20  of  Act  to  Begulata  Ooxn- 
merce  of  1887,  relating  to  carrier's  liability  under  contracts  for  interstate 
shipments  supersedes  all  regulations  and  policies  of  particular  State  upon 
same  subject:  Only  the  silence  of  Oongress  authorizes  exercise  of  police 
power  by  State  upon  subject  of  such  contracts.  When  Oongress  acts  in  way 
to  manifest  purpose  to  exercise  Its  authority,  regulating  power  of  State 
ceases  to  exist. 

Approved  in  Charleston  etc.  Ry.  Co.  v.  Varnville  Furniture  Co.,  237 
U.  S.  603,  Ann.  Cas.  1916D,  333,  59  L.  Ed.  1139,  35  Sup.  Ct.  715,  100 
S.  C.  229,  statute  of  South  CaroUna,  §  2573,  Civil  Code,  1912,  imposing 
penalty  on  carriers  for  failure  to  settle  claims  within  specified  time,  as 
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applied  to  claim  for  loss  oh  interstate  shipment  not  shown  to  have- 
happened  while  goods  were  in  carrier's  possession  or  within  State, 
is  void  as  burden  on  interstate  commerce  and  as  in  conflict  with  Car- 
mack  Amendment  of  1906,  as  amended  in  1910 ;  Missouri  etc.  Ry.  Co.  v. 
Harris,  234  U.  S.  420,  L.  B.  A.  1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct. 
790,  upholding  Texas  statute  of  1909  allowing  reasonable  attorney's  fees 
as  part  of  costs  in  suits  on  contested  claims  less  than  specified  amount, 
as  applied  to  claim  on  interstate  shipment,  as  statute  neither  enlarges 
nor  limits  responsibility  of  carrier,  but  merely  affects  remedy;  Erie 
R.  R.  Co.  V.  New  York,  233  IT.  S.  681,  Ann.  Oas.  1915D,  138,  52  L.  R.  A. 
(N.  8.)  266,  58  L.  Ed.  1153,  34  Sup.  Ct.  756,  holding  labor  law  of  New 
York  of  1907,  relating  to  hours  of  service  of  telegraph  operators  is  void 
as  conflicting  with  Federal  Hours  of  Service  Act  of  1907,  as  applied  to 
employee  engaged  in  interstate  commerce;  Barrett  v.  New  York,  232 
U.  S.  32,  33,  58  L.  Ed.  491,  34  Sup.  Ct.  203,  ordinance  of  New  York  re- 
lating to  licensing  of  expressmen  is  void  as  conflicting  with  Act  of  Con- 
fess of  1906,  c.  3591 ;  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S. 
672,  57  L.  Ed.  698,  33  Sup.  Ct.  397 ,  St.  Louis  etc.  R.  Co.  v.  Faulkner,  111 
Ark.  433,  164  S.  W.  764,  W.  H.  Mitchell  &  Co.  v.  Atlantic  Coast  Line 
R.  Co.,  15  Ga.  App.  799,  84  S.  E.  228,  Michelson  v.  Judson  Freight  etc. 
Co.,  268  111.  556,  558,  109  N.  E.  285,  286,  Lefebure  v.  American  Express 
Co.,  160  Iowa,  69,  139  N.  W.  1123,  Southern  Nursery  Co.  v.  Winficld 
Nursery  Co.,  89  Kan.  528,  529,  132  Pac.  151,  152,  Adams  Express  Co. 
v.  Cook,  162  Ky.  595,  172  S.  W.  1097,  Louisville  etc.  R.  Co.  v.  Miller, 
156  Ky.  680,  60  L.  R.  A.  (N.  S.)  819,  162  S.  W.  74,  Ford  v.  Chicago  etc. 
Ry.  Co.,  123  Minn.  90,  94, 143  N.  W.  250,  252,  Jones  v.  Southern  Express 
Co.,  104  Miss.  130,  61  South.  166,  Donovan  v.  Wells,  Fargo  &  Co.,  265 
Mo.  300,  302,  177  S.  W.  842,  843,  Kent  v.  Chicago  etc.  R.  Co.,  189  Mo. 
App.  430, 176  S.  W.  1107,  Thomas  Bros.  v.  St.  Louis  etc.  R.  Co.,  188  Mo. 
App.  33,  34, 173  S.  W.  99,  Dunlap  v.  Chicago  etc.  Ry.  Co.,  187  Mo.  App. 
204,  172  S.  W.  1179,  Johnson  Grain  Co.  v.  Chicago  etc.  R.  Co.,  177  Mo. 
App.  196,  164  S.  W.  183,  Hamilton  v.  Chicago  etc.  R.  Co.,  177  Mo.  App. 
151,  164  S.  W.  250,  Sims  v.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  25,  163 
S.  W.  277,  McElvain  v.  St.  Louis  etc.  R.  Co.,  176  Mo.  App.  380,  158 
S.  W.  466,  Joseph  v.  Chicago  etc.  R.  Co.,  175  Mo.  App.  22,  157  S.  W. 
838,  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo.  App.  192,  194, 
156  S.  W.  832,  833,  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  346,  347, 
155  N.  W.  868,  869,  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl.  521,  133 
Pac.  43,  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  110,  Aniv  Oas.  1915D, 
593,  L:  R.  A.  1915B,  450,  58  L.  Ed.  875,  34  Sup.  Ct.  526,  and  Chicago  etc. 
Ry.  Co.  V.  Miller,  226  U.  S.  517,  518,  57  L.  Ed.  327,  33  Sup.  Ct.  155,  all 
holding  amendment  of  1906  to  section  20  of  Interstate  Commerce  Act, 
known  as  Carmack  Amendment,  supersedes  State  regulations  as  to  inter- 
state shipments;  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  147 
C.  C.  A.  624,  holding  action  for  injuries  to  employee  engaged  in  repair- 
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ing  bridge  used  in  interstate  and  intrastate  commerce  most  be  based 
on  Federal  Employers'  Liability  Act  of  1908,  not  on  Michigan  Work- 
men's Compensation  Act  of  1912;  Gardner  v.  Western  Union  TeL  Co^ 
231  Fed.  411,  145  C.  C.  A.  399,  holding  provision  of  Oklahoma  Constitu- 
tion, art.  XXIII,  §  9,  declaring  void  all  contracts  stipulating  for  notice 
other  than  provided  by  law  as  condition  precedent  to  claim,  demand,  or 
liability,  is  void  as  to  interstate  telegram  under  amendment  of  1910  to 
Interstate  Commerce  Act;  Alabama  etc.  Ry.  Co.  v,  American  Cotton  Oil 
Co.,  229  Fed.  17, 143  C.  C.  A.  313,  holding  action  for  nondelivery  of  inter- 
state shipment  of  oil  which  was  delivered  to  connecting  carrier  at  point 
outside  of  State  in  good  condition,  is  one  arising  under  Federal  law  and 
removable  to  Federal  court,  as  State  court's  jurisdiction  over  connecting 
carrier  depends  upon  Carmack  Amendment;  American  Brake  Shoe  & 
Foundry  Co.  v.  Pere  Marquette  R.  Co.,  223  Fed.  1020,  validity  of  con- 
tract between  shipper  and  carrier  limiting  liability  for  loss  of  interstate 
shipment  is  Federal  question  to  be  determined  under  general  common 
law,  and  is  not  within  field  of  State  law  or  regulation ;  Smith  v.  Atchison 
etc.  Ry.  Co.,  210  Fed.  990,  holding  action  for  damages  for  negligence  in 
handliiig  interstate  shipment  of  cattle,  for  penalty  in  failing  to  stop 
shipment  and  feed  cattle,  for  recovery  of  overcharges  of  freight,  and  for 
attorney's  fees  for  bringing  and  prosecuting  action,  is  cause  arising 
under  Interstate  Commerce  Act,  and  is  removable  to  Federal  court; 
McGoon  V.  Northern  Pac.  Ry.  Co.,  204  Fed.  999,  holding  action  to  re- 
cover damages  to  interstate  shipment  is  one  arising  under  Interstate 
Commerce  Act,  §  20,  as  amended  by  act  1906,  §  7  (Carmack  Amend- 
ment), within  meaning  of  Judicial  Code,  §  24,  and  is  removable  without 
regard  to  amount  involved;  Atlantic  Coast  Line  R.  Co.  v.  Thomasville 
Live  Stock  Co.,  13  Ga.  App.  105,  106,  109,  78  S.  E.  1021,  1022,  holding 
Carmack  Amendment  does  not  supersede  provision  of  Civil  Code,  §  2752, 
authorizing  suit  against  terminal  carrier,  as  applied  to  interstate  ship- 
ment; Gamble-Robinson  Commission  Co.  v.  Union  Pac.  R.  Co.,  262  111. 
403,  Ann.  Gas.  1915B,  89,  104  N.  E.  668,  holding  under  Carmack  Amend- 
ment, carrier  accepting  goods  for  interstate  shipment  is  liable  for  dam- 
ages resulting  from  negligence  of  connecting  carrier,  although  original 
bill  of  lading  was  surrendered  upon  diversion  of  cars  to  other  points, 
and  no  new  bills  of  lading  were  issued;  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  494,  101  N.  E.  728,  holding  Interstate  Commerce  Act  as  amended 
in  1906  supersedes  State  legislation  as  to  interstate  commerce  and 
carrier  may  by  contract  limit  its  liability;  Chicago  etc.  Ry.  Co.  v.  Theis, 
96  Kan.  497,  162  Pac.  620,  holding  in  action  by  carrier  to  recover  under- 
charges on  interstate  shipment,  setoff  for  damages  to  another  inter- 
state shipment  cannot  be  allowed,  where  condition  precedent  to  recovery 
of  such  damages,  as  stipulated  in  contract,  were  disregarded ;  Rirby  v. 
Union  Pac.  R.  Co.,  94  Kan,  491,  146  Pac.  1186,  holding  ifact  that  des- 
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tination  of  interstate  shipment  is  changed  in  transit  does  not  alter  its 
interstate  character,  and  State  law  is  inapplicable;  Cincinnati  etc.  Ry. 
Co.  V.  Smith,  165  Ky.  240,  176  S.  W.  1016,  holding  railroad  waived 
notice  of  claim  and  was  not  prejudiced  by  refusal  to  allow  filing  of 
amended  answer  setting  up  fact  that  shipment  was  interstate  and  claim- 
ing limitation  of  liability  under  Carmack  Amendment;  Robinson  v. 
Louisville  etc.  R.  Co.,  160  Ky.  237,  169  S.  W.  833,  holding  Carmack 
Amendment  abrogates  section  196  of  State  Constitution  prohibiting  car- 
rier from  contracting  for  relief  against  its  common-law  liability ;  New 
York  etc.  R.  Co.  v.  Peninsula  Produce  Exchange,  122  Md.  221,  224,  89 
Atl.  434,  435,  holding  under  Carmack  Amendment  of  1906,  shipper  may 
recover,  in  action  against  initial  carrier,  for  decrease  in  value  of  inter- 
state shipment  due  to  delay  in  transportation  and  delivery;  Harrison 
Granite  Co.  v.  Grand  Trunk  Ry.  System,  175  Mich.  154,  156,  141  N.  W. 
645,  646,  holding  Carmack  Amendment  does  not  forbid  stipulation  in 
carrier's  receipt  for  interstate  shipment  limiting  liability  to  agreed 
valuation  in  consideration  of  lower  rate;  St.  Liouis  etc.  R.  Co.  v.  Wood- 
ruff Mills,  105  Miss.  225,  62  South.  171,  holding  Carmack  Amendment 
supersedes,  as  to  interstate  shipments,  provision  of  Code  1906,  §  4851, 
making  bills  of  lading  conclusive  in  hands  of  bona  fide  purchaser  for 
value  against  carriers  issuing  them;  Sells  v.  Atchison  etc.  Ry.  Co.,  266 
Mo.  181,  181  S.  W.  113,  holding  Federal  Employers'  Liability  Act  of 
1908  controls  action  for  death  of  railroad  employee  engaged  in  interstate 
commerce,  and  reversing  judgment  for  plaintiff  in  action  for  death  of 
such  employee  based  upon  State  statute;  Thompson  v.  Wabash  Ry.  Co., 
262  Mo.  483,  171  S.  W.  368,  holding  action  for  death  of  locomotive 
fireman  on  train  of  empty  cars  on  interstate  railroad  must  be  brought 
under  Federal  Employers'  Liability  Act  of  1908;  Cross  v.  Chicago  etc. 
R.  R.  Co.,  191  Mo.  208,  177  S.  W.  1129,  applying  Missouri  rule  as 
to  assumption  of  risk  in  action  for  injuries  to  employee  in  interstate 
coftunerce  under  Federal  Employers'  Liability  Act  of  1908;  Potter  v. 
Kansas  City  Southern  Ry.  Co.,  187  Mo.  App.  60,  172  S.  W.  1154,  failure 
of  shipper  of  livestock  to  comply  with  provision  of  contract  requiring 
notice  of  damage  before  removal  of  stock  and  written  notice  of  claim 
within  ninety-one  days  is  valid  defense;  Bailey  v.  Missouri  Pac.  Ry. 
Co.,  184  Mo.  App.  461,  171  S.  W.  45,  denying  recovery  of  damages  for 
delay  of  interstate  shipment,  where  shipper  fails  to  make  claim  within 
time  specified  by  shipping  contract;  Sloop  v.  Delano,  182  Mo.  App. 
302,  170  S.  W.  386,  denying  recovery  of  damages  for  negligence  of  car- 
rier's agent  in  giving  information  as  to  interstate  freight  rate,  where 
rate  charged  is  filed  rate;  Wright  v.  Southern  Pac.  Co.,  181  Mo.  App. 
140,  167  S.  W.  1138,  holding  in  action  for  loss  of  baggage  in  interstate 
transportation  fact  that  special  defense  of  limitation  of  liability  based 
XX— 42 
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upon  State  law  is  pleaded  does  not  preclude  defense  of  limitation  of 
liability  based!  upon  Carmack  Amendment  under  general  traverse;  State 
v.  Harper,  48  Mont.  463,  Ann.  Oas.  1916D,  1017,  61  L.  B.  A.  (N.  S.) 
157,  138  Pac.  498,  holding  provisions  of  statute  of  1931  prohibiting 
transportation  of  women  into  State  from  another  State  for  immoral 
purposes  is  void,  as  Congress  in  passage  of  Mann  Act  of  1910  has  taken 
possession  of  subject;  Clough  ft  Co.  v.  Boston  etc.  R.  R.  Co.,  77  N.  H. 
227,  Aim.  OaA.  1915B,  1195,  90  Atl.  865,  holding  in  action  to  recover 
freight  charges  on  interstate  shipment  in  excess  of  that  allowed  by 
State  statute,  defense  that  rates  charged  were  those- filed  in  accordance 
with  Interstate  Commerce  Act,  is  valid;  Spad&  v.  Pennsylvania  R.  Co., 
86  N.  J.  L.  189,  92  Atl.  380,  holding  stipulation  in  bill  of  lading  limits 
ing  time  of  shipper  to  make  claim  against  carrier  for  damages  to  ship- 
ment is  not  void  as  to  interstate  shipment  under  provisions  of  Carmack 
Amendment ;  Winfield  v.  New  York  Cent.  etc.  R.  R.  Co.,  216  N.  Y.  287, 
no  N.  E.  615,  10  N.  C.  C.  A.  918,  holding  Federal  Employers'  Liability 
Act*of  1908  does  not  preclude  recovery  under  Workmen's  Compensation 
Act  for  accidental  injuries  to  employee  engaged  in  tamping  ties  of  inter- 
state railroad;  Blalock  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  398,  86  S.  E.  1027,  holding  Revisal  1905,  §§  2643,  2644,  imposin«: 
penalty  on  carrier  for  refusal  to  refund  overcharge,  is  void  as  to  inter- 
state shipments  as  in  conflict  with  Carmack  Amendment  of  1906;  Mew- 
bom  &  Co.  V.  Louisville  etc.  R.  R.  Co.,  170  N.  C.  207,  87  S.  E.  38,  hold- 
ing Carmack  Amendment  of  1906  does  not  abrogate  rule  of  evidence 
that  prima  facie  case  of  negligence  is  made  against  terminal  carrier 
by  proof  of  delivery  of  goods  to  initial  carrier  in  good  condition  and 
delivery  of  same  in  bad  condition  by  terminal  carrier;  Chicago  etc. 
Ry.  Co.  V.  Holliday,  45  Okl.  563,  145  Pac.  796,  holdinsr  in  action  for 
death  tried  upon  theory  that  sections  5281,  5282  of  Revised  Laws  1910, 
were  controlling  where  nothing  in  record  indicates  Federal  Employers' 
Liability  Act  of  1908  is  controlling,  defendants  cannot  on  appeal  insist 
that  Federal  act  controls;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl. 
287,  135  Pac.  385,  holding  Federal  Employers'  Liability  Act  of  1908 
supersedes  State  law,  and  personal  representative,  not  surviving  widow, 
has  right  of  action  for  death  of  employee  engaged  in  interstate  com- 
merce; St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  593, 130  Pac.  1091,  holding 
provision  of  State  Constitution,  art.  XXIII,  §  9,  avoiding  contracts  stip- 
ulating for  notice  other  than  that  provided  by  law,  is  void  as  to  inter- 
state shipments,  as  in  conflict  with  act  of  Congress  of  1906  amending 
Interstate  Commerce  Act  of  1887;  Eastover  Mule  etc.  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  99  S.  C.  473,  83  S.  E.  600,  holding  Carmack  Amend- 
ment making  initial  carrier  liable  for  loss  or  injuiy  to  interstate  ship- 
ment on  its  own  line,  or  that  of  connecting  carrier,  does  not  relieve 
terminal  carrier  from  liability  for  injuries  to  interstate  shipment  of 
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livestock ;  Mitchell  v.  Greenville  etc.  Ry.  Co.,  99  S,  C.  323,  83  S.  E.  262, 
holding  provisiiHi  of  Civil  Code,  1912,  §§  3194,  3195,  imposing  penalty 
for  carrier's  violation  of  shipper's  routii^  of  shipment  is  superseded  by 
ruling  of  Interstate  Commerce  Commission  (conference  Ruling  of  1913, 
§  214b),  under  authority  of  Interstate  Commerce  Act,  §  15,  subd  5, 
relating  to  same  subject  and  not  imposing  penalty,  and  denying  recov- 
ery of  penalty;  Elliott  v.  Atlantic  Coast  Line  R.  Co.,  94  S.  C.  137, 
77  S.  E.  718,  holding  provision  of  Virginia  Code  1904,  §  1294 1,  invali- 
dating bill  of  lading  for  interstate  shipment  limiting  liability  to  speci- 
fied amount  in  consideration  of  reduced  freight  rate,  is  superseded  as 
to  interstate  shipment  by  Carmack  Amendment  of  1906;  Jackson  v. 
Chicago  etc.  Ry.  Co.,  34  S.  D.  155,  147  N.  W.  732,  holding  State  courts 
have  concurrent  jurisdiction  with  Federal  courts  of  causes  of  action  for 
injuries  to  interstate  shipments  of  livestock,  although  such  shipments 
are  governed  exclusively  by  provisions  of  Interstate  Commerce  Act; 
Leedy  v.  Western  Union  Tel.  Co.,  130  Tenn.  551,  172  S.  W.  279,  holding 
amendment  of  1910  making  provisions  of  Interstate  Commerce  Act 
applicable  to  telegraph  companies,  if  validating  limitation  of  liability 
upon  back  of  telegraph  form,  does  not  preclude  recovery  for  gross  negli- 
gence of  employees  of  company;  Henry  v.  Chicago  etc.  Ry.  Co.,  84 
Wash.  644,  147  Pac.  429,  430,  upholding  provision  in  bill  of  lading  foir 
interstate  shipment  requiring  claim  for  loss  or  injury  to  be  presented 
within  thirty  days,  and  denying  recovery;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  126,  137, 138,  153,  Ann.  Gas.  1915D, 
593,  L.  R.  A.  1915B,  450,  68  L.  Ed.  881,  885,  886,  892,  34  Sup.  Ct.  526, 
majority  holding  Carmack  Amendment  to  section  20  of  Interstate  Com- 
merce Act  supersedes  State  regulations  as  to  interstate  shipments;  dis- 
senting opinion  in  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98 
S.  C.  88,  79  S.  E.  709,  majority  holding  provision  of  Civil  Code  1912, 
§  2573,  imposing  penalty  upon  carrier  for  failure  to  pay  claims  for  over- 
chaiges  on  interstate  shipments  within  specified  time,  is  not  superseded 
hy  Carmack  Amendment ;  dissenting  opinion  in  Elliott  v.  Chicago  etc.  Ry. 
Co.,  36  S.  D.  69,  70,  71,  72,  150  N.  W.  781,  782,  783,  majority  holding 
Carmack  Amendment  does  not  deprive  shipper  of  right  of  action  against 
connecting  carrier  for  injury  to  interstate  shipment  through  its  negli- 
gence; dissenting  opinion  in  National  Rice  Milling  Co.  v.  New  Orleans 
etc.  R.  Co.  (La.),  61  South.  723,  724,  majority  holding  Carmack  Amend- 
ment does  not  supersede  provisions  of  State  Civil  Code,  arts.  1923,  2219, 
2232,  BO  as  to  shift  burden  on  carrier  alleging  uncontrollable  event,  to 
prove  same;  Louisville  etc.  R.  Co.  v.  Brewer,  183  Ala.  181,  62  South. 
700,  arguendo. 

Limited  in  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co., 
209  Fed.  900,  902,  holding  action  against  initial  carrier  for  damage  to 
interstate  shipment  through  negligence  is  one  to  enforce  common-law 


226  U.  S.  491-513  NOTES  ON  U,  S.  REPORTS.  660 

liability,  not  suit  arising  under  Carmack  Amendment,  and  is  not  remov- 
able under  Judicial  Code,  §  24,  as  arising  under  Federal  law. 

Distinguished  in  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  418,  427,  428, 
429,  431,  105  N.  E.  491,  494,  495,  holdinc  act  of  February  27,  1905,  is 
special  and  is  not  repealed  by  act  of  February  28,  1905,  as  amended  in 
1907,  and  burden  is  upon  carrier  to  prove  contract  limiting  liability  is 
reasonable  and  not  entered  into  without  opportunity  to  ship  with  un- 
limited liability;  National  Rice  Milling  Co.  v.  New  Orleans  etc.  R.  Co., 
132  La.  648,  649,  650,  Ann.  Oafl.  1914D,  1099,  61  South.  720,  holding  Car- 
mack  Amendment  does  not  supersede  provisions  of  State  Civil  Code 
arts.  1923,  2219,  2232  so  as  to  shift  burden  on  carrier  alleging  uncon- 
trollable event  to  prove  same;  Vamville  Furniture  Co.  v.  Charleston  etc. 
Ry.  Co.,  98  S.  C.  69,  79,  82,  79  S.  E.  702,  706,  707,  provision  of  Civil 
Code  1912,  §  2573,  imposing  penalty  upon  carriers  for  failure  to  pay 
claims  for  overcharges  within  speciAed  time,  is  not  superseded  by  Car- 
mack  Amendment  of  1906,  ba  applied  to  interstate  shipment ;  Elliott  v. 
Chicago  etc.  Ry.  Co.,  36  S.  D.  60,  61,  64,  67,  68,  69,  150  N.  W.  778,  779, 
780,  781,  holding  section  7,  Carmack  Amendment  of  1906  to  section  20, 
Interstate  Commerce  Act  of  1887,  does  not  deprive  shipper  of  right  of 
action  against  connecting  carrier  for  injury  to  interstate  shipment 
through  its  negligence. 

No  nniformity  was  possible  ontU  Oongreas  dealt  with  subject  of  lia- 
bility of  carriers  for  loss  or  injury  to  interstate  sbipment.  Some  States 
allowed  carrier  to  exempt  itself  ftom  all  or  part  of  common-law  UabiUt7i 
by  rule,  regulation,  or  contract,  others  did  not,  and  Federal  courts  f  oUowed 
local  rule;  congressional  action  has  made  an  end  of  this  diversity. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  378,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  holding  Carmack  Amendment  controls  interstate 
shipment  and  application  by  Ejinsas  court  of  local  rule  investing  inno- 
cent holder  of  bill  of  lading  with  rights  not  available  to  shipper  in 
direct  conflict  with  general  commercial  law,  is  burden  on  interstate  com- 
merce and  void ;  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  640,  60  L.  Ed. 
840,  36  Sup.  Ct.  472,  measure  of  liability  of  carrier  with  respect  to 
terminal  services  under  bill  of  lading  for  interstate  shipment  is  FederAl 
question;  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Exchange,  240 
U.  S.  38,  60  L.  Ed.  615,  36  Sup.  Ct.  231,  holding  under  Carmack  Amend- 
ment of  1906  initial  carrier  is  liable  for  delay  occurring  in  interstate 
shipment  on  line  of  connecting  carrier ;  Boston  etc.  R.  R.  Co.  v.  Hooker, 
233  U.  S.  112,  121,  Ann.  Oaa.  1915D,  593,  L.  B.  A.  1915B,  450,  58  L.  E4 
876,  879,  34  Sup.  Ct.  526,  holding  provision  of  Carmack  Amendment  re- 
quiring receipt  or  bill  of  lading  for  interstate  shipment  does  not  require 
other  receipt  than  check  for  passenger's  baggage;  Simpson  v.  Shepard, 
230  U.  S.  409,  Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed 
1546,  33  Sup.  Ct.  729,  State  may,  in  absence  of  congressional  action, 
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regaiate  intrastate  rates  of  interstate  carriers,  althoiip:li  relations  be- 
tween interstate  and  intrastate  rates  are  thereby  disturbed ;  Kansas  City 
Southern  Ry.  Co.  v.  Carl,  227  U.  S.  649,  57  L.  Ed.  687,  33  Sup.  Ct.  391, 
contract  between  shipper  and  initial  carrier  limiting  liability  for  inter- 
state shipment  is  valid  and  inures  to  benefit  of  connecting  carrier; 
Looney  v.  Oregon  etc.  R.  R.  Co.,  271  111.  543,  111  N.  E.  510,  holding 
under  Carmack  Amendment  to  Hepburn  Act  of  1906  initial  carrier  only 
is  liable  for  loi^s  on  interstate  shipment,  and  denying  recoveiy  in  action 
against  connecting  carrier  which  had  issued  bill  of  lading;  New  York  etc. 
R.  Co.  V.  Peninsula  Produce  Exchange,  122  Md.  221,  89  Atl.  434,  holding 
imdier  Carmack  Amendment  of  1906,  shipper  may  recover,  in  action 
against  initial  carrier,  for  decrease  in  value  of  interstate  shipment  due 
to  delay  in  transportation  and  delivery. 

Distinguished  in  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker 
233  U.  S.  153,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  892, 
34  Sup.  Ct.  526,  majority  holding  provision  of  Carmack  Amendment  re- 
quiring receipt  or  bill  of  lading  for  interstate  shipment  does  not  require 
other  receipt  than  check  for  passenger's  baggage. 

Dominating  features  of  Cfannack  Amendment  of  1906,  to  section  20  of 
Interstate  Commeroe  Act  of  1887,  are  tnat  it  requires  initial  carrier  to  issue 
bill  of  lading  for  interatata  tfiipment,  that  it  makes  initial  carrier  liable  for 
loss,  damage,  or  injury  to  socli  property  caused  by  it  or  connecting  carrier, 
and  that  it  may  not  by  contract,  receipt,  rule,  or  regulation  exempt  itself 
turn  sach  liability. 

Approved  in  Keithley  v.  Lusk,  190  Mo.  App.  467, 177  S.  W.  759,  allow- 
ing recovery  in  action  against  initial  carrier  for  injury  to  interstate 
shipment  from  connecting  carrier's  negligence,  although  no  through  bill 
of  lading  was  issued  as  required  by  Carmack  Amendment,  where  through 
shipment  was  undertaken;  Thomas  Bros.  v.  St.  Louis  etc.  R.  Co.,  188 
Mo.  App,  33,  173  S.  W.  99,  upholding  contract  limiting  liability  for  in- 
terstate shipment  of  livestock  and  requiring  notice  of  claim  within  one 
day  of  delivery  and  before  stock  is  mingled  with  other  stock ;  Morrison 
Grain  Co.  v.  Missouri  Pac.  Ry.  Co.,  182  Mo.  App.  347,  170  S.  W.  407, 
holding  carrier  accepting  car  of  grain  for  interstate  shipment  is  liable 
for  its  loss  by  fire,  although  no  bill  of  lading  was  issued;  Collins  v. 
Denver  etc.  Ry.  Co.,  181  Mo.  App.  216,  167  S.  W.  1179,  holding  proof  of 
dielivery  of  interstate  shipment  in  good  condition,  and  of  receipt  of  same 
in  bad  condition^  makes  prima  facie  case  of  carrier's  liability;  J.  T. 
Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn.  294,  295,  174  S.  W. 
1114,  1115,  upholding  limitation  of  liability  on  interstate  shipment  of 
livestock. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Gas.  1916B,  81,  82,  83,  86,  87. 

Intent  of  Congress  in  requiring  primary  carrier  to  issue  bill  of  lading 
to  interstate  sUpment  and  making  such  carrier  liable  to  holder  thereof 
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"for  any  loss,  damages  or  injory  to  sadi  property  caused  liy  it**  or  connect- 
ing carrier,  was  not  to  impose  upon  initial  carrier  liability  of  absolute  in- 
surer, but  its  liability  is  limited  to  loas,  damage*  or  injury  "caused  by  it** 
or  connecting  carrier,  and  plainly  Implies  liability  for  some  default  in  its 
common-law  duty  as  carrier. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  326, 60  L.  Ed. 
1025,  36  Sup.  ''Ct.  555,  construing  Carmaok  Amendment  not  to  limit 
common-law  doctrine  in  respect  of  carrier's  loss  occurring  on  its  own 
line ;  New  Orleans  etc.  R.  R.  Co.  v.  National  Rice  Milling  Co.,  234  U.  S. 
83,  58  L.  Ed.  1225,  34  Sup.  Ct.  726,  dismissing  writ  of  error  to  review  . 
decision  of  State  court  in  action  against  initial  and  connecting  carrier 
basing  right  of  recovery  upon  Carmack  Amendment  of  1906|  that  loss 
of  interstate  shipment  was  due  to  negligence  of  connecting  carrier,  and 
that  two  carriers  were  .iointly  liable;  Colling  v.  Denver  etc,  Ry.  Co..  181 
Mo.  App.  217, 167  S.  W.  1179,  holding  Carmack  Amendment  of  1906  did 
not  chahge  carrier's  common-law  liability,  and  proof  of  delivery  of  inter- 
state shipment  of  fruit  in  good  condition,  and  receipt  of  same  in  bad 
condition,  is  sufficient  prima  facie  ease  of  carrier's  liability;  Brinson  ft 
Kramer  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  427,  86  S.  E.  372,  holding  in 
action  against  initial  carrier  by  rail  for  loss  of  intrastate  shipment  of 
goods  at  sea  by  connecting  carrier;  initial  carrier  may  avail  itself  of 
defenses  open  to  carrier  causing  loss ;  St.  Louis  etc.  R.  Co.  v.  Zickaf oose, 
39  Okl.  306,  135  Pao.  408,  6  N.  C.  C.  A.  723,  holding  Carmack  Amend- 
ment, section  20  of  Act  of  1906,  does  not  impose  liability  of  insurer 
*npon  initial  carrier,  and  inhibition  of  proviso  to  section  20  has  reference 
to  attempts  to  relieve  initial  carrier  by  contract  from  liability  for  loss 
caused  by  it  or  connecting  carrier;  Missouri  etc.  Ry.  Co.  v.  Peters,  37 
Okl.  193, 131  Pac.  528,  holding  terminal  carrier  is  not  liable  for  damages 
sustained  on  lines  of  initial  carrier  in  absence  of  joint  traffic  agreement 
where  terminal  carrier  refuses  to  receive  shipment  under  initial  contract, 
but  receives  it  under  new  contract  limiting  liability  to  its  own  lines; 
dissenting  opinion  in  National  Rice  Milling  Co.  v.  New  Orleans  etc.  R. 
Co.  (La.),  61  South.  723,  724,  725,  majority  holding  Carmack  Amend- 
ment does  not  supersede  provisions  of  State  Civil  Code,  arts.  1923,  2219, 
2232,  so  as  to  shift  burden  on  carrier  alleging  uncontrollable  event,  to 
prove  same. 

To  construe  proviso  to  Carmack  Amendment  as  preserving  to  holder  of 
bill  of  lading  right  or  remedy  which  he  may  have  had  under  eiriirtlng  Fed- 
eral law  at  time  of  his  action,  gives  it  more  rational  ixiterprotation  thaa 
one  which  would  preserve  rights  and  remedies  under  existing  State  laws, 
for  the  latter  view  would  cause  the  proviso  to  destroy  Itself. 

Approved  in  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo. 
App.  192,  156  S.  W.  832,  following  rule;  Georgia  etc.  Ry.  Co.  v.  Blish 
Milling  Co.,  241  U.  S.  195,  60  L.  Ed.  952,  36  Sup.  Ct  541,  holding  notice 
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of  claim  for  misdelivery  of  interstate  shipment  required  by  bill  of  lading 
issued  by  initial  carrier  must  be  given  before  action  is  brought  against 
terminal   carrier   for   conversion   of  goods,   but   telegram   to   terminal 
carrier  is  suflScient  notice;  Charleston  etc.  Ry.  Co.  v.  Vamville  Furni- 
ture Co.,  237  U.  S.  604,  Ann.  Cbb.  1916D,  333,  59  L.  Ed.  1140,  35  Sup. 
Ct.  715,  100  S.  C.  229,  holding  provision  of  South  Carolina  Civil  Code, 
1912,  §  2573,  imposing  penalty  on  carriers  for  failure  to  settle  claim  for 
overcharges  or  loss  within  specified  time  is  void  as  applied  to  interstate 
shipment,  and  is  not  saved  by  proviso  of    Carmack  Amendment  saving 
rights  of  holders  of  bills  of  lading  under  existing  law;  Kansas  City 
Southern  Ry.  Co.  v.  Mixon-McClintock  Co.,  107  Ark.  57,  Ann.  Qbb.  19140, 
1247, 154  S.  W.  208,  holding  burden  of  proof  is  upon  carrier  to  show  in- 
jury to  interstate  shipment  is  due  to  excepted  cause;  Fomell  v.  Florida 
East  Coast  Ry.  Co.,  65  Fla.  109,  61  South.  197,  holding  in  action  for  dam- 
ages  for  delay  in  interstate  shipment,  provisions  of  Carmack  Amendment 
supersede  Laws  of  Florida,  c.  5618,  and  granting  motion  to  strike  from 
counts  in  declaration  portions  seeking  recovery  of  interest  and  attor- 
ney's fees  under  provisions  of  chapter  5618;  Southern  Ry.  Co.  v.  Ben- 
nett, 17  Ga.  App.  165,  167,  86  S.  E.  4l8,  420,  holding  proviso  of  Carmack 
Amendment  to  Hepburn  Act  of  1906,  amending  section  20  of  Act  to 
Regulate  Commerce  of  1887,  does  not  preserve^rights  of  action  conferred 
by  Civil  Code,  §  2752,  against  last  of  several  connecting  carriers,  and 
remedy  against  initial  carrier  is  exclusive ;  Coad  v.  Chicago  etc.  Ry.  Co., 
171  Iowa,  754,  154  N.  W.  398,  allowing  recovery  in  State  court  of 
'  freight  charges  for  interstate  shipment  in  exeess  of  filed  schedules ;  Con- 
ley  V.  Chic^o  etc.  R.  R.  Co.,  192  Mo.  App.  537,  183  S.  W.  1112,  holding 
shipper  may  join  connecting  carrier  and  initial  carrier  in  action  for 
damages  to  interstate  shipment  of  livestock  from  failure  to  comply  with 
stop-over  provision  of  cntraet ;  Mewbom  v.  Louisville  etc.  R.  Ro.  Co.,  170 
N.  C.  209,  87  S.  E.  39,  holding  Carmack  Amendment  of  1906  does  not 
abrogate  rule  of  evidence  that  prima  facie  case  of  negligence  is  made 
against  terminal  carrier  by  proof  of  delivery  of  goods  to  initial  carrier 
in  good  condition,  and  delivery  of  same  in  bad  condition  by  terminal 
carrier;  Pacific  Express  Co.  v.  Krower,  106  Tex.  220,  163  S.  W.  10,  hold- 
ing contract  for  interstate  shipment  must  be  construed  by  proviso  of 
Carmack  Amendment  that  no  contract  shall  exempt  carrier  from  liability 
imposed  by  such  amendment;  Birchlmeier  v.  Minneapolis  etc.  Ry.  Co., 
159  Wis.  406,  150  N.  W.  509,  holding  remedy  given  by  Carmack  Amend- 
ment, section  7  of  Act  of  1906,  making  initial  carrier  of  interstate  ship- 
ment liable  for  loss  or  injury  to  property  on  its  line  or  that  of  connect- 
ing carrier  does  not  prevent  action  in  State  court  against  terminal  car- 
rier for  loss  on  its  line ;  Siggins  v.  Chicago  etc.  Ry.  Co.,  153  Wis.  126, 140 
N.  W.  1130,  holding  Federal  courts  have  exclusive  jurisdiction  of  action 
for  overcharges  on  interstate  shipment  of  freight,  notwithstanding  pro- 
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vision  of  seetion  22  that  nothing  in  act  shall  abridge  existing  remedies; 
dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  138,  Aim. 
Gas.  1916D,  593,  L.  R.  A.  1915B,  450,  58  Lk  Ed.  886,  34  Sup.  Ct.  526,  ma- 
jority holding  limitation  of  liability  for  passenger's  baggage  in  filed  tarilT 
schedules  required  by  Interstate  Commerce  Act,  is  binding  upon  passenger 
accepting  check  and  failing  to  declare  value  and  to  pay  higher  rate, 
regardless  of  actual  notice  or  assent  to  limitation;  dissenting  opinion  in 
Elliott  V.  Chicago  etc.  Ry.  Co.,  35  S.  D.  71, 150  N.  W.  782,  majority  hold- 
ing section  7,  Carmack  Amendment  of  1906  to  section  20  of  Interstate 
Commerce  Act  of  1887,  does  not  deprive  shipper  of  action  against  con- 
necting carrier;  Glassman  v.  Chicago  etc.  Ry.  Co.,  166  Iowa,  258,  147 
N.  W.  759,  arguendo. 

Explained  in  Du  Pre  v.  Columbia  etc.  R.  Co.,  98  S.  C.  470,  79  S.  E. 
311,  and  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98  S.  C.  82, 
84,  85,  79  S.  E.  707,  708,  both  holding  Carmack  Amendment  does  not 
limit  remedy  of  shipper  to  action  against  initial  carrier  for  injury  to 
interstate  shipment,  and  allowing  recovery  in  action  against  terminal 
carrier.  « 

Distinguished  in  Elliott  v.  Chicago  etc.  Ry.  Co.,  35  S.  D.  61,  66,  67, 15C 
N.  W.  778,  780,  781,  holding  Carmack  Amendment  does  not  deprive 
shipper  of  right  of  action  against  connecting  carrier  for  injury  to  inter- 
state shipment  through  its  negligence. 

That  no  Inquiry  was  made  as  to  actual  valne  of  interstate  shipment  1b 
not  vital  to  fairness  of  agreement  HmitJng  liability  of  carrier,  where  receipt 
accepted  showed  that  charge  made  was  based  upon  q>eclfled  yalnati<m  unless 
greater  value  was  stated  therein,  and  filed  schedules  showed  two  rates  based 
npon  valuation. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Truitt  Co.,  14  Ga.  App.  772,  82 
S.  E.  468^  holding  provisions  of  Carmack  Amendment  of  1906  do  not 
forbid  contract  limiting  liability  for  loss  of  interstate  shipment  to 
agreed  valuation  for  purpose  of  applying  lower  of  two  rates  in  filed 
schedule,  and  fact  that  carrier  made  no  inquiry  as  to  actual  value  is 
immaterial. 

Knowledge  of  shipper  that  rate  was  based  upon  value  is  to  be  presumed 
from  terms  of  bill  of  lading  and  of  published  schedules  filed  with  Interstate 
Commerce  Commission. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  110, 112,  Aon. 
Gas.  1915D,  593,  L.  B.  A.  1915B,  450,  58  L.  Ed«  875,  876,  34  Sup.  Ct.  526, 
limitation  of  liability  for  passenger's  baggage  in  filed  tariff  schedules, 
required  by  section  6  of  Act  to  Regulate  Commerce,  as  amended  by  sec- 
tion 2  of  Hepburn  Act  of  1906,  is  binding  upon  passenger,  accepting 
check,  who  fails  to  declare  value  and  to  pay  higher  rate  for  unlimited 
liability,  regardless  of  actual  notice  or  assent  to  limitation;  Michelson  v. 
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JudBon  Freight  etc.  Co.,  268  HI.  558,  109  N.  E.  286,  holding  under  Car- 
mack  Amendment  of  1906,  (dipper's  recovery  for  loss  on  interstate  ship- 
ment is  limited  to  valuation  in  published  tariff  schedules,  where  shipper 
places  lower  valuation  on  goods  to  secure  lower  rate;  Lefebure  v. 
American  Express  Co.,  160  Iowa,  72,  139  N.  W..  1124,  applying  rule  in 
action  for  loss  of  property  in  interstate  shipment,  where  bill  of  lading 
accepted  by  shipper  had  notice  that  charge  is  based  upon  valuation 
printed  across  its  face  in  bold  type;  Collins  v.  Union  Pac.  R.  Co.,  98 
Kan.  584,  152  Pac.  651,  holding  shipper  signing  bill  of  lading  for  inter- 
state shipment  is  bound  by  valuation  contained  therein,  and  denying 
recovery  of  actual  value;  Christt  v.  Missouri  Pac.  Ry.  Co.,  92  Kan.  582, 
141  Pac.  588,  holding  shipper  signing  contract  for  interstate  shipment 
limiting  valuation  to  specified  amount  is  presumed  to  know  existence  of 
two  rates  in  filed  tariff  schedules,  and  denying  recovery  for  mote  than 
amount  specified;  Aldrich  v.  Southern  Ry.  Co.,  95  S.  C.  431,  79  S.  E. 
318,  allowing  recovery  in  action  for  dami^ges  for  refusal  of  carrier  to 
receive  interstate  shipment  at  filed  rates. 

Distinguished  in  Cleveland  etc.  R.*  Co.  v.  Blind,  182  Ind.  422,  105  N.  E. 
492,  holding  act  of  February  27,  1905,  is  special,  and  is  not  repealed  by 
act  of  February  28,  1905,  and  burden  is  upon  carrier  to  prove  contract 
limiting  liability  is  reasonable  and  not  entered  into  without  opportunity 
to  ship  with  unlimited  liability. 

Conunon  carrier  cannot  exempt  himself  from  liability  for  his  own  negll- 
sence  or  that  of  his  servants. 

Approved  in  Donovan  v.  Wells,  Fargo  ft  Co.,  265  Mo.  305,  177  S.  W. 
843,  upholding  contract  limiting  liability  of  carrier  for  injury  to  inter- 
state shipment  to  declared  value  in  consideration  of  lower  rate,  and 
denying  recovery  of  full  value,  although  carrier  knew  actual  value; 
Hunt  V.  St.  Louis  etc.  Ry.  Co.,  187  Mo.  App.  645,  173  S.  W.  62,  holding 
evidence  of  negligence  insufficient  to  support  finding  that  carrier's  delay 
in  interstate  shipment  of  livestock  was  unreasonable. 

Distinguished  in  Keithley  v.  Lusk,  190  Mo.  App.  467,  468,  177  S.  W. 
759,  allowing  recovery  in  action  against  initial  carrier  for  injury  to  in- 
terstate shipment  through  negligence  of  connecting  carrier  where 
through  shipm'ent  was  undertaken  by  verbal  contract,  although  no 
through  bill  of  lading  was  issued  as  required  by  Carmack  Amendment; 
dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  139, 
Ann.  Oas.  1916D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  886,  34  Sup.  Ct.  526, 
majority  holding  limitation  of  liability  for  passenger's  baggage  in  filed 
tariff  schedules  required  by  Interstate  Commerce  Act  is  binding  upon 
passenger  accepting  check  and  failing  to  declare  value  and  to  pay  higher 
rate,  regardless  of  actual  notice  or  assent  to  limitation. 

Cazmack  Amendment  does  not,  as  to  Interstate  shipments,  abrogate 
common-law  rule  that  carrier  may  by  fair,  open.  Just,  and  reasonable  agree* 
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BMQt,  limit  amoimt  reeoTeraMe  by  iditppor  for  Iom  or  dam&go  to  agned 
yalae  made  for  purpose  of  obtaining  lower  of  two  or  more  rates  of  cbarges 
proportioned  to  amount  of  riak. 

Approved  in  St.  Louis  etc.  R.  R.  Co.  v.  Mounts,  241  IT.  S.  654,  60 
L.  Ed.  1224,  36  Sup.  Ct.  725,  and  Chicago  etc.  Ry.  Co.  v.  Miller,  226 
U.  S.  518,  57  L.  Ed.  327,  328,  33  Sup.  Ct.  155,  both  following  rule;  South- 
em  Express  Co.  v.  Bjers,  240  U.  S.  614,  60  L.  Ed.  827,  36  Sup.  Ct.  411, 
holding  exclusion  from  evidence  of  filed  rate  schedules  in  action  for 
damages  for  delay  in  interstate  shipment  was  error,  where  consideration 
of  schedules  was  necessary  to  determine  validity  and  effect  of  restric- 
tions upon  liability  in  bill  of  lading;  New  York  etc.  Ry.  Co.  v.  Peninsula 
Produce  Exchange,  240  U.  S.  42,  60  Lk  Ed.  516,  36  Sup.  Ct.  233,  holding 
provision  of  filed  tariff  schedule  that  carrier  is  not  bound  to  transport 
by  particular  train  or  vessel,  or  in  time  for  particular  market,  or  other- 
wise than  with  reasonable  dispatch,  does  not  relieve  carrier  from  lia- 
bility, for  delay  in  tranporting  and  delivering  interstate  shipment;  Cleve- 
land etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S.  591,  60  L.  Ed.  456,  36  Sup.  Ct. 
179,  holding  under  Carmack  Amendment  limitation  of  liability  of  carrier 
for  every  service  rendered  to  which  shipper  agreed  for  purpose  of  obtain- 
ing lower  of  two  rates  is  binding  and  applies  to  liability  of  carrier  as 
warehouseman  of  goods  after  arrival  at  destination;  George^.  Pierce 
Co.  V.  Wells  Fargo  &  Co.,  236  U.  S.  280,  283,  285,  59  L.  Ed.  581,  582, 
35  Sup.  Ct.  351,  upholding  limitation  of  liability  in  filed  tariff  rates  for 
interstate  shipment  of  automobiles,  regardless  of  disproportion  between 
such  agreed  value  and  actual  value ;  Boston  etc.  R.  R.  Co.  v.  Hooker,  233 
U.  S.  120, 121,  Ann.  Oaa.  1915D,  593,  L.  B.  A.  1915B,  450,  58  L.  Ed.  879, 
34  Sup.  Ct.  526,  limitation  of  liability  for  passenger's  baggage  in  filed 
tariff  schedules,  required  by  Interstate  Commerce  Act  of  1906,  is  binding 
upon  passenger  accepting  check  in  absence  of  declaration  of  value  and 
payment  of  higher  rate,  regardless  of  actual  notice  or  assent  to  limita- 
tion ;  Great  Northern  Ry.  Co.  v.  O  'Connor,  232  U.  S.  512,  58  L.  Ed.  705. 
34  Sup.  Ct.  380,  8  N.  C.  C.  A*  60,  holding  Hmitation  of  liability  in  filed 
tariff  rates  for  interstate  shipments  is  binding  upon  shipper;  Missouri 
etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S.  672,  57  L.  Ed.  698,  33  Sup.  Ct. 
397,  upholding  stipulation  in  contract  for  interstate  shipment  requiring 
suit  to  be  brought  within  ninety  days  from  happening  of  loss  or  dam- 
age ;  Kansas  City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  649,  57  L.  Ed.  687, 
33  Sup.  Ct.  391,  holding  valuation  agreement  betwe^  shipper  and 
initial  carrier  is  valid  and  inures  to  benefit  of  connecting  carrier  under 
Carmack  Amendment,  and  denying  recovery  of  full  value  of  ^goods  lost 
in  interstate  shipment;  J.  S.  Appel  Suit  etc.  Co.  v.  Piatt,  55  Colo.  48, 
49, 132  Pac.  72,  Nashville  etc.  Railway  v.  Truitt  Co.,  17  Ga.  App.  236,  86 
S.  E.  421,  Nashville  etc.  Ry.  v.  Truitt  Co.,  14  Ga.  App.  771,  82  S.  E.  467, 
Lefebure  v.  American  Express  Co.,  160  Iowa,  68,  139  N.  W.  1123,  Metz 
V.  Chicago  etc.  Ry.  Co.,  90  Kan.  462, 135  Pac.  668,  Southern  Nursery  Co. 
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V.  Winfield  Nursery  Co.,  89  Kan.  628,  529,  530,  132  Pac.  151,  152,  Cin- 
cinnati etc.  Ry.  Co.  v.  Dodd,  163  Ky.  847,  156  S.  W.  895,  Cincinnati  etc. 
Ry.  Co.  V.  Rankin,  153  Ky.  734,  735,  45  L.  R.  A.  (N.  S.)  629,  156  S.  W. 
402,  403,  Johnson  v.  New  York  etc.  R.  Co.,  217  Mass.  207, 104  N.  E.  446, 
Jones  V.  Sonthem  Express  Co.,  104  Miss.  130,  61  South.  166,  Donovan  v. 
Wells,  faigo  &  Co.,  265  Mo.  305,  177  S.  W.  843,  Ball  v.  Lusk,  189  Mo. 
App.  301,  175  S.  W.  239,  Thomas  Bros.  v.  St.  Louis  etc.  R.  Co.,  188  Mo. 
App.  36,  173  S.  W.  99,  American  Express  Co.  v.  Merten,  42  Okl.  497, 
141  Pac.  1171,  8  N.  C.  C.  A,  131,  Missouri  ©tc.  Ry.  Co.  v.  Walston,  37 
Okl.  520, 133  Pac.  43,  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl  603, 130  Pac. 
1096,  J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn.  295,  297, 
174  S.  W.  1115,  and  Wells,  Fargo  &  Co.  v.  Neiman-Marcus  Co.,  227 
U.  S.  474,  475,  67  L.  Ed.  602,  33  Sup.  Ct.  267,  all  upholding  limitation 
of  liability  to  stated  amount  in  contract  for  interstate  shipment,  where 
such  valuation  is  made  for  purpose  of  applying  lower  of  two  rates; 
Chicago  etc.  Ry.  Co.  v.  Latta,  226  U.  S.  520,  67  L.  Ed.  330,  33  Sup.  Ct. 
155,  holding  limitation  of  liability  in  contract  for  interstate  shipment 
for  purpose  of  obtaining  lower  of  two  rates  is  valid  under  Carmack 
Amendment  of  1906 ;  Chicago  etc.  Ry.  Co.  v.  Miller,  226  U.  S.  517,  518, 
57  L.  Ed.  327,  328,  33  Sup.  Ct.  156,  holding  Nebraska  State  court  erred 
in  applying  provisions  of  Iowa  statute  and  of  Nebraska  Constitution  to 
limitation  of  liability  for  interstate  shipment  of  livestock,  as  such  inter- 
state shipment  is  controlled  exclusively  by  provisions  of  Carmack 
Amendment  of  1906;  H.  B.  Williams  v.  Western  Union  Telegraph  Co., 
203  Fed.  142,  upholding  limitation  of  liability  for  unrepeated  interstate 
messf^;  Kansas  City  etc.  Ry.  Co.  v.  Oakley,  115  Ark.  24,  170  S.  W. 
566,  holding  limitati^  of  liability  in  contract  for  interstate  shipment 
void  for  want  of  consideration,  where  there  was  only  one  tariff  rate 
over  route ;  United  States  Express  Co.  v.  Cohn,  108  Ark.  120,  121,  157 
S.  W.  146,  upholding  limitation  of  liability  in  express  receipt  for  inter- 
state shipment;  Canby  v.  Merchants'  etc.  Trans.  Co.,  16  Ga.  App.  366, 
85  S.  E.  363,  upholding  stipulation  in  contract  by  carrier  engaged  in 
interstate  commerce  by  water  exempting  carrier  from  liability  for  loss 
from  specified  causes  including  loss  by  fire;  W.  H.  Mitchell  &  Co.  v. 
Atlantic  Coast  line  R.  Co.,  15  Ga.  App.  800,  84  S.  E.  229,  upholding 
stipulation  in  bill  of  lading  requiring  claims  for  loss  or  damage  to  be 
made  within  ten  days,  as  applied  to  interstate  shipment  of  perishable 
products;  Cranor  v.  Southern  Ry.  Co.,  13  Ga.  App.  92,  78  S.  E.  1017, 
1018,  upholding  stipulation  in  contract  for  interstate  shipment  requir- 
ing shipper  to  accompany  and  care  for  shipment  of  livestock,  and  deny- 
ing recovery  for  improper  feeding  and  watering  by  carrier's  employees; 
Michelson  v.  Judson  Freight  etc.  Co.,  268  111.  557,  559,  109  N.  E.  285, 
286,  holding  under  Carmack  Amendment  of  1906  that  shipper's  recovery 
for  loss  on  interstate  shipment  is  limited  to  valuation  in  published  tariff 
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schedules,  where  shipper  places  lower  valuation  on  goods  to  secure 
lower  rate;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  412,  105  N.  E.  489, 
upholdini];  limitation  of  liability  in  filed  schedules  for  intrastate  ship- 
ment, where  shipper  made  no  request  to  ship  with  unlimited  liability  at 
higher  rate,  and  there  is  no  proof  that  such  demand  would  have  been 
unavailing;  Adams  Express  Co.  v.  Welbom,  59  Ind.  App.  334,  108  N.  E. 
164,  upholding  contract  limiting  liability  of  carrier  to  agreed  value  far 
purpose  of  securing  lower  rate;  Ray  v.  Missouri  etc.  Ry.  Co.,  96  Kan. 
10,  149  Pac.  398,  upholding  stipulation  in  contract  for  interstate  ship- 
ment requiring  action  for  damages  from  injuries  or  delays  to  be  brought 
within  ninety-one  days;  Donohoo  Horse  etc.  Co.  v.  Missouri  etc.  Ry. 
Co.,  95  Kan.  684,  149  Pac.  437,  holding  contract  for  interstate  shipment 
limiting  liability  to  agreed  valuation  cannot  be  varied  by  subsequent 
agreement;  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  493,  146  Pac.  1185, 
holding  valid  under  Carmack  Amendment  of  1906,  limitation  of  liability 
upon  interstate  shipment  and  denying  recovery  of  more  than  limited 
amount;  Kansas  City  Southern  Ry.  Co.  v.  Mixon-McClintock  Co.,  107 
Ark.  58,  Ann.  Gas.  19140,  1247,  154  S.  W.  208,  Howard  .&  Callahan  v. 
Illinois  Cent.  R.  Co.,  161  Ky.  787,  171  S.  W.  444,  upholding  provision 
of  contract  for  interstate  shipment  of  livestock  requiring  written  and 
verified  claim  for  loss  or  damage  to  be  made  within  ten  days;  Louisville 
etc,  R.  Co.  V.  Miller,  156  Ky.  680,  681,  683,  50  L.  B.  A.  (N.  8.)  819, 162 
S.  W.  74,  75,  upholding  limitation  of  liability  for  passenger's  baggage 
in  interstate  transportation  under  rule  17  of  filed  tariff  schedules;  Louis- 
ville etc.  R.  Co.  V.  Woodford,  152  Ky.  407,  163  S.  W.  727,  holding 
limited  valuation  clause  of  contract  for  interstate  shipment  is  void  under 
section  196  of  State  Constitution,  and  refusing  to  consider  question  of 
its  validity  under  Carmack  Amendment  raised  for  first  time  on  appeal; 
Coleman  v.  New  York  etc.  R.  Co.,  215  Mass.  49,  102  N.  E.  94,  upholding 
provision  in  bill  of  lading  for  interstate  shipment  that  amount  of  loss 
should  be  computed  on  basis  of  invoice  price  of  goods;  Ford  v.  Chicago 
etc.  Ry.  Co.,  123  Minn.  92,  143  N.  W.  251,  holding  schedules  filed  with 
Interstate  Commerce  Commission  limiting  liability  of  carrier  for  loss  of 
passenger's  baggage  are  binding;  American  Express  Co.  v.  Burke  &  Mc- 
Guire,  104  Miss.  286,  61  South.  313,  upholding  limitation  of  liability 
in  express  receipt  for  interstate  shipment  and  denying  recovery  of  full 
value;  Riddler  v.  Missouri  Pac.  Ry.  Co.,  184  Mo.  App.  716,  171  S.  W. 
635,  upholding  stipulation  in  contract  for  interstate  shipment  requiring 
notice  of  claim  for  loss  to  be  made  within  one  day,  where  consignee  of 
shipment  of  livestock  was  agent  of  shipper  and  saw  at  once  that  cattle 
were  stale  and  in  poor  condition  because  of  delay;  Sims  v.  Missoari'Pac. 
Ry.  Co.,  177  Mo.  App.  26,  163  S.  W.  277,  holding  stipulation  in  contract 
for  interstate  shipment  for  speedy  written  notice  of  loss  and  for  bring- 
ing of  suit  within  six  months  are  validi  but  were  waived  by  carrier  in 
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accepting  belated  notice  and  holding  claim  for  investigation  until  after 
expiration  of  time  for  bringing  suit;  Joseph  v.  Chicago  etc.  R.  Co.,  175 
Mo.  App.  23,  157  S.  W.  838,  upholding  provision  in  contract  for  inter- 
state shipment  requiring  written  claim  of  loss  to  be  made  within  four 
months  after  delivery,  or,  in  case  of  no  delivery,  within  four  months 
after  reasonable  time  for  delivery  has  elapsed,  and  denying  recovery  for 
failure  to  give  notice  within  time  stipulated;  American  Silver  Mfg.  Co. 
V.  Wabash  R.  Co.,  174  Mo.  App.  197, 156  S.  W.  834,  upholding  limitation 
of  liability  in  filed  tariff  schedules  for  interstate  shipment  to  ten  times 
freight  charge,  although  carrier  knew  actual  value  was  gpreatly  in  excess 
of  that  amount;  Boyle  v.  Bush  Terminal  R.  Co.,  210  N.  Y.  391, 104  N.  E. 
934,  denying  recovery  of  more  than  valuation  in  special  contract  in- 
dorsed on  bill  of  lading  and  signed  by  shipper,  where  shipper  has  option 
to  ship  at  higher  rate  without  limitation;  St.  Louis  etc.  R.  Co.  v.  Cox, 
*   Peeiy  &  Murray,  40  Okl.  262,  138  Pac.  146,  holding  contract  stipulating 
against  liability  for  delay  of  interstate  shipment  resulting  from  failure 
of  engines,  cars,  or  machinery,  or  obstructions  to  track,  or  from  any 
eause  whatever,  is  valid  under  Carmack  Amendment;  St.  Louis  etc.  R. 
Co.  V.  Zickafoose,  39  Okl.  307,  309,  135  Pa.  409,  6  N.  C.  C.  A.  725,  up- 
holding stipulation  against  liability  for  delay  from  specified  causes  in 
interstate  shipment  of  livestock;  Zoller  Hop  Co.  v.  Southern  Pac.  Co., 
72  Or.  273,  143  Pac.  934,  upholding  Umitation  of  liability  in  bill  of  lad- 
ing for  interstate  shipment,  where  filed  tariff  schedules  provide  different 
rates  for  limited  and  unlimited  liability ;  Crawford  v.  Southern  Ry.  Co., 
101  S.  W.  525,  86  S.  E.  20,  holding  stipulation  in  contract  for  interstate 
shipment  of  livestock  requiring  claim  for  damages  to  be  made  within 
five  da3rs  of  unloading  is  void  as  unreasonable;  Illinois  Central  R.  R. 
Co..  V.  H.  E.  Wilson  &  Co.,  131  Tenn.  703,  176  S.  W.  1037,  holding  stip- 
ulation in  contract  limiting  liability  for  injury  to  interstate  shipment 
does  not  prevent  recovery  where  property  is  worth  more  than  specified 
amount  after  inj^ory,  but  limits  recovery  to  such  amount  for  injuries 
received;  Pacific  Express  Co.  v.  Krower,  106  Tex.  220,  163  S.  W.  10, 
upholding  limitation  of  liability  in  receipt  of  express  company;  Norfolk 
etc.  Ry.  Co.  v.  Steele  &  Son,  117  Va.  793,  86  S.  E.  125,  upholding  provi- 
sion In  uniform  livestock  contract  limiting  liability  as  to  interstate  ship- 
ment, and  allowing  shipper  to  recover  although  stock  was  sold  in  market 
for  more  than  agreed  valuation ;  Altschuler  v.  Atchison  etc.  Ry.  Co.,  155 
Wis.  149,  49  L.  R.  A.  (N.  S.)  491,  144  N.  W.  295,  allowing  recovery  of 
damages  for  delay  in  forwarding  interstate  car  containing  instruments 
of  orchestra  which  prevented  afternoon  performance ;  dissenting  opinion 
in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  39,  84  S.  E.  46,  47,  major- 
ity holding  stipulation  limiting  liability  of  telegraph  company  for  un- 
repeated   message   is   void;   dissenting  opinion   in   Byers  v.   Southern 
Express  Co.,  165  N.  C.  548,  81  S.  E.  743,  majority  holding  Carmack 


226  U.  S.  491^13  NOTES  ON^  U.  S.  REPORTS.  670 

Amendment  permitting  carrier  to  limit  liability  for  loss  or  injury  to 
interstate  shipment,  does  not  authorize  carrier  to  limit  its  liability  for 
special  damages  for  delay  in  delivering  casket  in  time  for  funeral;  Mc- 
Connell  v.  New  York  Cent.  etc.  R.  Co.,  163  N.  C.  607,  79  S.  E.  975, 
arguendo. 

Explained  in  Western  Union  Telegraph  Co.  v.  Compton,  114  Ark. 
199,  169  S.  W.  948,  holding  act  of  Congress  of  iOlO  including  tele- 
graph companies  within  provisions  of  Interstate  Commerce  Act,  does 
not  authorize  such  company  to  stipulate  for  immunity  from  liability 
for  negligence  of  its  servants  in  handling  messages. 

Disting^shed  in  National  Rice  Milling  Co.  v.  New  Orleans  etc.  R. 
Co.,  132  La.  649,  Ann.  Oa«.  1914D,  1099,  61  South.  720,  holding  tJar- 
mack  Amendment  invalidating  State  laws,  which  nullify  contracts  limit- 
ing liability  of  carrier,  does  not  change  burden  on  carrier  under  pro- 
visions of  Civil  Code,  arts.  1923,  2219,  2232,  to  prove  uncontrollable 
event  which  it  alleges;  O'Connor  v.  Great  Northern  Ry.  Co.,  120  Minn. 
360,  361,  139  N.  W.  619,  holding  limited  liability  contract  for  inter- 
state shipment  was  not  made  out  by  facj;s  herein;  Yazoo  etc.  R.  R.  Co. 
v.  Peeples,  106  Miss.  612,  64  South.  263,  allowing  recovery  of  full  value 
of  interstate  shipment  injured  by  delay  in  shipment,  where  evidence 
does  not  show  lower  rate  granted  because  of  shipper's  valuation  was 
based  upon  schedule  filed  with  Interstate  Commerce  Commission;  Keith- 
ley  V.  Lusk,  190  Mo.  App.  468,  177  S.  W.  759,  allowing  recovery  in 
action  against  initial  carrier  for  injury  to  interstate  shipment  through 
negligence  of  connecting  carrier,  although  no  through  bill  of  lading 
was  issued  as  required  by  Carmack  Amendment  where  through  shipment 
was  undertaken  by  verbal  contract;  Gillinsky  v.  Illinois  Cent.  R.  Co., 
98  Neb.  860,  154  N.  W.  730,  holding  provisions  of  bill  of  lading  for 
interstate  shipment,  not  pleaded,  are  not  available  as  defenses  in  acrtion 
for  damages;  Byers  v.  Southern  Express  Co.,  165  N.  C.  546,  547,  81 
S.  E.  742,  743,  holding  Carmack  Amendment  permitting  carrier  to  limit 
liability  for  loss  or  injury  to  interstate  shipment,  does  not  antliorize 
carrier  to  limit  its  liability  for  special  damage?  for  delay  in  deliyering 
casket  in  time  for  funeral;  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D. 
346,  347,  155  N.  W.  868,  869,  holding  stipulation  in  special  coptract 
requiring  action  for  injuries  to  livestock  to  be  brought  within  sixty  days 
is  unreasonable  and  void;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365, 
366,  144.  Pac.  1039,  holding  stipulation  limiting  liability  of  carrier 
for  interstate  shipment  to  agreed  valuation  in  consideration  of  reduced 
rate  is  void,  where  carrier  knew  actual  value,  and  allowing  recqvery  of 
full  value;  United  States  Horse  Shoe  Co.  v.  American  Express  Co., 
250  Pa.  St.  532,  95  Atl.  708,  holding  that  filing  of  rates  with  Inter- 
state Commerce  Commission  without  publication  at  point  of  shipment, 
is  insufficient  to  give  8hipx)er  notice  of  limitation  of  liability  to  stated 
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valae  for  interstate  shipment  in  absence  of  declaration  of  value  and 
payment  of  higher  rate;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v. 
Hooker,  233  U.  S.  139,  140,  150,  AxuL  Oas.  1915D,  598,  L.  E.  A.  1915B, 
450,  58  L.  Ed.  886,  891,  34  Sup.  Ct.  526,  majority  holding  limitation  of 
liabil'ty  for  passenger's  baggage  in  filed  tariff  schedules  required  by 
Interstate  Commerce  Aet,  is  binding  upon  passeng^  accepting  check, 
in  absence  of  declaration  of  value  and  payment  of  higher  rate,  regard- 
less of  actual  notice  or  assent  to  limitation. 

Denied/  in  Louisville  etc.  R.  R.  Co.  v.  Jones,  192  Ala.  533,  68  South. 
871,  refusing  to  adopt  rule  as  to  intrastate  shipments;  Alabama  Grea£ 
Southern  R.  Co.  v.  Knox,  184  Ala.  494,  49  L.  R.  A.  (N.  8.)  411,  63 
South.  541,  arguendo. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Aim. 
Gas.  1915D,  61S»^614.  ^ 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  Ann.  Om.  1918D,  988,  986,  987,  990. 

Liability  of  express  company  for  goods  lost  or  dnmaged  as  limited 
by  rates  chaiged  for  transportation.    Note,  8  N.  0.  0.  A.  121. 

Idmltatlon  as  to  value  has  no  tendency  to  exempt  from  liability  for 
negligence.  Carrier  is  bound  to  respond  im  that  value  for  negligence.  Gom- 
pensation  for  carriage  is  based  upon  that  value,  and  shipper  is  estopped 
from  saying  value  is  greater. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  TJ.  S.  668, 
57  L.  Ed.  697,  33  Sup.  Ct.  397,  holding  stipulation  in  contract  for  inter- 
state shipment  limiting  recovery  to  agreed  value  is  not  void  under 
Carmack  Amendment  and  shipper  is  estopped  from  recovering  more  than 
valuation  made  for  purpose  of  applying  lower  of  two  rates;  Watt  v. 
Missouri  etc.  Ry.  Co.,. 90  Kan.  46S,  135  Pac.  600,  upholding  stipulation 
in  contract  for  interstate  shipment  requiring  suit  to  be  brought  within 
ninety  days  from  happening  of  loss  or  damage;  New  York  etc.  R.  Co. 
V.  Peninsula  Produce  Exchange,  122  Md.  228,  89  Atl.  436,  holding  in 
action  for  loss  from  delay  of  interstate  shipment,  error  in  instruction 
in  not  charging  that  measure  of  damages  is  market  value  at  place  of 
shipment  was  not  prejudicial,  where  damages  awarded  did  not  exceed 
maximum  liability  fixed  by  filed  tariff  schedules;  Missouri  etc.  Ry.  Co. 
V.  Porter,  41  Okl.  704,  139  Pac.  955,  upholding  special  contract  limit- 
ing liability  for  loss  or  injury  to  intrastate  shipment  in  consideration 
of  lower  rate ;  Cattelle  v.  Southern  Express  Co.,  5  Tenn.  Civ.  App.  177, 
upholding  limitation  of  liability  in  contract  for  interstate  shipment  of 
diamond  ringSi  where  company  was  not  informed  of  value  of  package. 
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Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Faulkner,  111  Ark.  434,  164 
S.  W.  764,  passenger  having  no  aetual  knowledge  of  filed  tariff  schedule 
or  of  rule  requiring  him  to  declare  value  of  baggage  in  excess  of  speci- 
fied amount  is  not  limited  to  recovery  of  that  amount  for  loss  of  bag- 
^;^e  in  interstate  transportation;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44 
Okl.  367,  144  Pac.  1039,  1040,  holding  shipper  is  not  estopped  to  recover 
full  value  of  interstate  shipment  by  contract  limiting  liability,  where 
carrier  knew  aetual  value  of  shipment;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  143,  144,  149,  150,  Ann.  Oas.  1915D, 
598,  L.  E.  A.  1915B,  450,  58  L.  Ed.  888,  890,  891,  34  Sup.  Ct.  526, 
majority  holding  limitation  of  liability  for  passenger's  baggage  in  filed 
tariff  schedules  required  by  Interstate  Conmierce  Act,  is  binding  upon 
passenger  accepting  check  who  fails  to  declare  value  and  to  pay  higher 
rate,  regardless  of  actual  notice  or  assent  to  limitations. 

Statutory  llablUty  imposed  by  Garmack  Amesdznent,  aside  from  respon- 
sibility for  default  of  connecting  carrier,  is  not  beyond  liability  imposed  by 
common  law. 

Approved  in  Hogan  Milling  Co.  v.  Union  Pac.  R.  Co.,  91  Elan.  788, 
139  Pac.  399,  Louisville  etc.  R.  Co.  v.  Brewer,  183  Ala.  177,  180,  62 
South.  699,  700,  both  holding  under  Carmack  Amendment  initial  car- 
rier is  not  liable  for  loss  in  interstate  shipment  caused  by  connecting 
carrier  as  warehouseman. 

Miscellaneous.  Cited  in  Seaboard  Air  Line  Ry.  Co.  v.  J.  M.  Pace 
Mule  Co.,  234  U.  S.  751,  58  L.  Ed.  1576,  34  Sup.  Ct.  775,  reversing  judg- 
ment on  authority  of  principal  case;  Louisville  etc.  R.  R.  Co.  v.  Wood- 
ford, 234  U.  S.  49,  50,  58  L.  Ed.  1207,  34  Sup.  Ct.  739,  dismissing  writ 
of  error  to  review  decision  of  State  court,  where  Federal  question  that 
interstate  shipment  was  controlled  by  act  of  commerce  of  1906,  not  by 
Kentucky  Constitution  and  laws,  was  introduced  into  record  upon 
motion  for  new  trial;  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  418,  105 
N.  E.  491,  upholding  act  of  February  27,  1905,  placing  burden  of  proof 
of  contract  limiting  liability  upon  carrier;  Ft.  Smith  etc.  R.  Co.  v. 
Awbrey  &  Semple,  39  Okl.  277,  134  Pac.  1120,  holding  State  court  has 
jurisdiction  of  action  based  on  Carmack  Amendment  against  initial 
carrier  for  delay  of  interstate  shipment  caused  by  connecting  carrier. 

226  t7.  S.  613-518,  67  L.  Ed.  823,  33  Sup.  Gt.  155,  CHICAGO,  B.  ft  Q.  R.  fi. 
CO.  ▼.  MlTiTiEE. 

Carmack  Amendment  of  1906  to  section  20  of  Interstate  Commerce  Act 
of  1887,  relating  to  carrier's  liability  under  contracts  for  interstate  ship- 
ments supersedes  all  regulations  and  policies  of  particular  State  upon  same 
subject. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  420,  L.  R.  A 
1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  while  provisions  of  Carmack 
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Amendment  of  1906  supersede  State  regulations  upon  subject  of  car- 
rier's liability  for  loss  or  damage  to  interstate  shipments ;  Texas  statute 
of  1909  allowing  reasonable  attorney's  fees  as  part  of  costs  in  suits 
on  contested  claims  less  than  specified  amount  is  valid  as  applied  to 
claims  on  interstate  shipments;  Smith  v.  Industrial  Accident  Commis- 
sion, 26  Cal.  App.  666,  147  Pac.  602,  holding  Federal  Employers'  Lia- 
bility Act  of  1908,  not  Workmen's  Compensation  Act  of  1913,  controls 
in  action  for    injuries  to  employee  engagedi  in  interstate    commerce; 
Southern  Ry.  Co.  v.  Bennett,  17  Ga.  App.  167,  86  S.  E.  420,  holding 
proviso  of  Carmack  Amendment  to  Hepburn  Act  of  1906,  amending  sec- 
tion 20  of  Act  to  Regulate  Commerce  of  1887,  does  not  preserve  right 
of  action  against  last  connecting  carrier  conferred  by  Civil  Code,  §  2752, 
and  remedy  against  initial  carrier  is  exclusive;  Wabash  R.  Co.  v.  Priddy, 
179  Ind.  495,  101  N.  £.  728,  holding  act  of  1905  relating  to  limitations 
of  liability  of  carrier  by  contract  is  superseded  as  to  interstate  ship- 
ments by  Interstate  Commerce  Act  of  1906,  permitting  reasonable  con- 
tracts limiting  liability  based  upon  valuation;  £[irby  v.  Union  Pac.  R. 
Co.,  94  Kan.  491,  146  Pac.  1185,  holding  fact  that  destination  of  inter- 
state shipment  is  changed  in  transit  does  not  alter  its  interstate  char- 
acter, and  State  law  is  inapplicable;  Potter  v.  Kansas  City  Southern 
Ry.  Co.,  187  Mo.  App.  60,  172  S.  W.  1154,  holding  failure  of  shipper 
to  comply  with  provisions  of  contract  for  interstate  shipment  of  liv^ 
stock,  requiring  notice  of  damage  before  removal  of  stock  and  written 
notice  of  claim   within   ninety-one   days   is   valid  defense;   Sloop  v. 
Delano,  182  Mo.  App.  302,  170  S.  W.  386,  denying  recovery  of  damages 
for  n^ligence  of  carrier's  agent  in  giving  information, as  to  interstate 
freight  rate,  where  rate  charged  is  filed  rate;  Wright  v.  Southern  Pac. 
Co.,  181  Mo.  App.  140,  167  S.  W.  1138,  holding  in  action  for  loss  of 
baggage  in  interstate  transportation,  fact  that  special  defense  of  limi- 
tation of  liability  based  on  State  law  is  pleaded,  dioes  not  preclude 
defense  of  limitation  of  liability  based  upon  Carmack  Amendment  under 
general  traverse;  State  v.  Harper,  48  Mont.  463,  Ann.  Oaa.  1915D,  1017, 
51  L.  R.  A.  (N.  8.)  157,  138  Pac.  498,  provisions  of  statute  of  1911 
prohibiting  transportation  of  women  into  State  from  another  State  for 
immoral  purposes  is  void,  as  Congress  by  passage  of  Mann  Act  has 
taken  possession  of  subject;  St.  Louis  etc.  R.  Co.  v.  FaulkherJ  111  Ark. 
433, 164  S.  W.  764,  Adams  Express  Co.  v.  Cook,  162  Ky.  595, 172  S.  W. 
1097,  Dunlap  v.  Chicago  etc.  Ry.  Co.,  187  Mo.  App.  204,  172  S.  W. 
1179,  Hamilton  v.  Chicago  etc.  R.  Co.,  177  Mo.  App.  151,  164  S.  W. 
250,  McElvain  v.  St.  Louis  etc.  R.  Co.,  176  Mo.  App.  380,  158  S.  W. 
466,  Joseph  v.  Chicago  etc.  R.  Co.,  175  Mo.  App.  22,  157  S.  W.  838, 
American  Silver  Mfg.  Co.  v.  -Wabash  R.  Co.,  174  Mo.  App.  192,  156 
S.  W.  832,  and  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  346, 155  N.  W. 
868,  all  holding  provisions  of  section  20  of  Interstate  Conomerce  Act 
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of  1887,  as  amended  by  act  of  1906,  known  as  Cannack  AmendmcBt, 
supersedes  State  r^ulations  upon  same  subject;  Elliott  v.  Atlantic 
Coast  Line  R.  Co.,  94  S.  C.  137,  77  S.  E.  718,  holding  provision  of 
Virginia  Ccle  1904,  §  1294 1,  invalidating  bill  of  lading  limiting  liability 
to  specified  amount  in  consideration  of  reduced  rate,  is  superseded,  as 
to  interstate  shipment,  by  Carmack  Amendment  of  1906;  Bichlmeier 
V.  Minneapolis  etc.  Ry.  Co.,  159  Wis.  407,  150  N.  W.  509,  holding  Car- 
mack  Amendment  does  not  deprive  shipper  of  action  in  State  court 
against  terminal  carrier  for  loss  on  its  line. 

Intent  of  Congress  In  Teqnlxlng  prtmary  caxxler  to  Jssae  bill  of  lading 
for  Interstate  slilpment  and  making  sach  cazxiei  liable  to  holder  thereof 
''for  any  loss,  damage,  or  injury  ^  to  such  property  cansed  by  it/'  or  succeed- 
ing carrier,  was  not  to  impose  upon  carrier  Uability  of  absolute  insurer,  bat 
force  of  qualifying  words,  "caused  by  it,''  plainly  inqilies  liability  for  some 
default  in  its  common-law  duty  as  carrier. 

Cited  in  Hunt  ▼.  Chicago  etc.  R.  Co.,  95  Neb.  751,  146  N.  W,  988, 
arguendo. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Oas.  1915B,  82. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
ba^age  as  affected'  by  Interstate  Commerce  Act.  Note,  Ann. 
Oaa.  1915D,  618,  614. 

''Carmack  Amendment"  as  affecting  State  regulations  as  to  stipula- 
tions limiting  liability  of  carriers.    Note,  44  L.  R.  A.  (N.  8.)  258. 

That  no  inquiry  was  made  by  carrier  as  to  actual  value  is  not  Tltsl  to 
fairness  of  agreement  for  limitation  of  liability. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Truitt  Co.,  14  Ga.  App.  771, 
82  S.  E.  467,  holding  fact  that  carrier  made  no  inquiry  as  to  actual 
value  inunaterial  and  upholding  contract  limiting  liability  for  loss  in 
interstate  shipment  in  consideration  of  reduced  rate. 

Carmack  Amendment  does  not  abrogate,  as  to  interstate  sliipnientB» 
common-law  rule  that  carrier  may  by  fair,  open,  just,  and  reasonable  sgree- 
ment,  limit  amount  recoverable  by  shipper  for  loss  or  damage  to  agreed 
value  made  for  purpose  of  obtaining  lower  of  two  or  more  rates  of  chsxge 
proportional  to  amount  of  risk. 

Approved  in  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60  L.  Ed. 
827,  36  Sup.  Ct.  411,  holding  in  action  for  damages  for  delay  in  intei^ 
state  shipment,  exclusive  of  filed  rates,  schedules  offered  in  evidence  to 
show  effect  of  restriction  upon  liability  in  bill  of  lading,  was  error; 
Great  Northern  Ry.  Co.  v.  O'Connor,  232  U.  S.  512,  8  N.  C.  C.  A.  60, 
58  L.  Ed.  705,  34  Sup.  Ct.  380,  holding  limitation  of  liability  in  Bled 
tariff  schedules  for  interstate  shipment  is  binding  upon  shipper;  Kansas 
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City  Southern  Ry.  Co.  v.  Carl,  227  U.  S.  649,  67  L.  Ed.  687,  33  Sup. 
Ct.  391,  holding  valuation  agreement  is  valid  and  inures  to  benefit  of 
connecting  can*ier  under  Carmack  Amendment,  and  denying  recovery 
of  full  value  of  g^ods  lost  in  interstate  shipment;  Lefebure  v.  Amer- 
ican Express  Co.,  160  Iowa,  69,  74,  139  N.  W.  1123,  1125,  Southern 
Nursery  Co.  v.  Winfield  Nursery  Co.,  89  Kan.  528,  529,  132  Pac.  151, 
152,  Cincinnati  etc.  Ry.  Co.  v.  Dodd,  153  Ky.  847,  156  S.  W.  895, 
Cincinnati  etc.  Ry.  Co.  v.  Rankin,  153  Ky.  735,  46  L.  E.  A.  (N.  S.) 
529,  166  S.  W.  402,  Jones  v.  Southern  Express  Co.,  104  Miss.  130, 
61  Soath.  166,  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl.  520,  133  Pac. 
43,  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  603,  130  Pac.  1096,  J.  T. 
Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn.  297,  174  S.  W.  1115, 
Metz  V.  Chicago  etc.  Ry.  Co.,  90  Kan.  462,  135  Pac.  668,  and  Chicago 
etc.  Ry.  Co.  v.  Latta,  226  U.  S.  520,  57  L.  E(L  380,  33  Sup.  Ct.  155, 
all  holding  limitation  of  liability  for  purpose  of  obtaining  lower  of 
two  rates  is  valid  under  provision  of  Interstate  Commerce  Act  of  1906, 
§  20;  J.  S.  Appeal  Suit  etc.  Co.  v.  Piatt,  55  Colo.  49, 132  Pac.  72,  Nashville 
etc.  Ry.  V.  Truitt  Co.,  14  Ga.  App.  771,  772,  82  S.  E.  467,  United 
States  Express  Co.  v.  Cohn,  108  Ark.  123,  157  S.  W.  147,  and  American 
Express  Co.  v.  Burke  &  McGuire,  104  Miss.  286,  61  South.  313,  both 
upholding  limitation  of  liability  in  express  receipt  for  interstate  ship- 
ment; St.  Louis  etc.  R.  Co.  v.  Cox,  Peery  &  Murray,  40  Okl.  262, 

138  Pac.  146,  holding  contract  stipulating  against  liability  for  delay 
of  interstate  shipment  caused  by  failure  of  engines,  cars,  obstructions 
to  track,  or  from  any  cause  whatever,  is  valid  under  Carmack  Amend- 
ment of  1906;  St.  Louis  etc.  R.  Co.  v.  Zickafoose,  39  Okl.  307,  135 
Pac  409,  6  N.  C.  C.  A.  724,  upholding  stipulation  against  liability 
for  delay  from  specified  cause  in  interstate  shipment  of  livestock; 
dissenting  opinion  in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C. 
39,  84  S.  E.  46,  majority  holding  void  stipulation  limiting  liability  of 
telegraph  company  for  unrepeated  message. 

Distinguished  in  O'Connor  v.  Great  Northern  Ry.  Co.,  120  Minn.  360, 

139  N.  W.  619,  holding  limited  liability  contract  for  interstate  ship- 
ment was  not  made  out  by  facts  of  case;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  IT.  S.  140,  Ann.  Oas.  1915D,  698,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  886,  34  Sup.  Ct.  526,  majority  holding  limitation 
of  liability  for  passenger's  baggage  required  by  Interstate  Commerce 
Act  is  binding  upon  passenger,  accepting  check,  who  fails  to  declare 
value  and  to  pay  higher  rate  for  unlimited  liability,  regardless  of 
actual  knowledge  or  assent  to  limitation. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  Ann.  Oas.  1913D,  982,  986,  987,  990. 

Miscellaneous.    Cited  in  Seaboard  Air  Line  Ry.  Co.  v.  J.  M.  Pace 
Mule  Co.,  234  U.  S.  751,  68  L.  Ed.  1576,  34  Sup.  Ct.  775,  reversing 
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judgment  on  authority  of  principal  case;  Ft.  Smith  etc.  R.  Co.  v. 
Awbrey  &  Semple,  39  Okl.  277,  134  Pac.  1120,  holding  State  court  has 
jurisdiction  of  action  based  on  Carmack  Amendment  against  initial 
carrier  for  delay  of  interstate  shipment  caused  by  connecting  carrier. 

226  t7.  S.  619-620,  67  U  Ed.  828,  83  Sup.  Ct.  155,  CHXCAGO,  8T.  P.  M.  ft  O. 
B.  B.  CO.  ▼.  IJkTTA 

Oarmack  Amendment  of  1906  to  sectioii  20  of  Intentate  Commerce  Act 
of  1887,  relating  to  carzler's  liability  under  contracts  for  interstate  ship- 
ments supersedes  all  regulations  and  policies  of  particular  State  upon  same 
subject. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Faulkner,  111  Ark.  433,  161 
S.  W.  764,  Hamilton  y.  Chicago  etc.  R.  Co.,  177  Mo.  App.  151,  164 
S.  W.  250,  McElvain  v*  St  Louis  etc.  R.  Co.,  176  Mo.  App.  380,  158 
S.  W.  466,  Joseph  v.  Chicago  etc.  R.  Co.,  175  Mo.  App.  22,  157  S.  W. 
»38,  and  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo.  App 
192,  156  S.  W.  832,  all  following  rule;  Missouri  etc.  Ry.  Co.  y.  Harris, 
234  U.  S.  420,  L.  R.  A.  1915A,  942»  58  L.  Ed.  1383,  34  Sup.  Ct.  790, 
upholding  Texas  statute  of  1909  allowing  reasonable  attorneys'  fees 
as  part  of  costs  in  suits  on  contested  claims  less  than  specified  amounts, 
as  applied  to  interstate  shipment;  Elliott  v.  Atlantic  Coast  Line  R. 
Co.,  94  S.  C.  137,  77  S.  E.  718,  holding  provision  of  Virginia  Code  of 
1904,  §  1294 1,  invalidating  bill  of  lading  limiting  liability  to  specified 
amount  in  consideration  of  reduced  freight  rate,  is  superseded,  as  to 
interstate  shipment,  by  Carmack  Amendment  of  1906;  Wabash  R.  Co. 
V.  Priddy,  179  Ind.  495,  101  N.  E.  728,  holding  act  of  1905  relating 
to  contracts  for  limitation  of  carrier's  liability  is  sui>erseded  as  to 
interstate  shipments  by  Interstate  Commerce  Act  permitting  reasonable 
contracts  limiting  liability  based  upon  valuation ;  Adams  Express  Co.  v. 
Cook,  162  Ky.  595,  172  S.  W.  1097,  holding  Carmack  Amendment  of 
1906  to  Interstate  Commerce  Act  supersedes  State  legislation  upon 
same  subject  including  provision  of  State  Constitution  invalidating 
contracts  limiting  liability  of  carrier;  Dunlap  v.  Chicago  etc.  Ry.  Co., 
187  Mo.  App.  204,  172  S.  W.  1179,  holding  Interstate  Commerce  Act 
as  amended  supersedes  State  statutes  and  decision  as  to  inteistate 
commerce  and  must  be  applied  in  State  courts  in  conformity  with 
decisions  of  Federal  courts;  Potter  v.  Kansas  City  Southern  Ry,  Co., 
187  Mo.  App.  60,  172  S.  W.  1154,  holding  failure  of  shipper  to  comply 
with  provisions  of  contract  for  interstate  shipment  of  livestock,  re- 
quiring notice  of  damage  before  removal  of  stock  and  written  notice 
of  claim  within  ninety-one  days  is  valid  defense;  Sloop  v.  Delano, 
182  Mo.  App.  302,  170  S.  W.  386,  denying  recovery  of  damages  for 
negligence  of  carrier's  agent  in  giving  information  as  to  interstate 
freight  rate^  where  rate  charged  is  filed  rate;  Wright  v*  Southern  Pac. 


677  CHICAGO  ETC.  R.  R.  CO.  v.  LATTA.    226  U.  S.  519-520 

Co.,  181  Mo.  App.  140,  167  S.  W.  1138,  holding,  in  action  for  loss 
of  baggage  in  interstate  transportation,  fact  that  special  defense  of 
limitation  of  liability  based  on  State  law  is  pleaded,  does  not  preclude 
similar  defense  based  on  Carmack  Amendanent  under  general  traverse. 

Tbat  no  inqairy  was  made  as  to  actual  value  is  not  vital  to  fairness  of 
agreement  for  limitation  of  liability  of  carrier. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Truitt  Co.,  14  Ga.  App.  771, 
82  S.  E.  467,  holding  fact  that  carrier  made  no  inquiry  as  to  actual 
value  is  immaterial  and  upholding  contract  limiting  liability  for  loss 
in  interstate  shipment  in  consideration  of  reduced  rate. 

Carmack  Amendment  does  not  abrogate,  as  to  interstate  shipments, 
common-law  rule  that  carrier  may  by  fair,  open,  just,  and  reasonable  agree- 
ment limit  amount  recoverable  by  shipper  for  loss  or  damage  to  agreed 
value  made  for  purpose  of  obtaining  lower  of  two  or  more  rates  of  charge 
proportional  to  amount  of  xisk. 

Approved  in  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60  L.  Ed. 
827,  36  Sup.  Ct.  411,  holding  in  action  for  damages  for  delay  in  inter- 
state shipment  was  error,  exclusion  from  evidence  of  filed  rate  sched- 
ules necessary  to  determine  validity  and  effect  of  restriction  upon 
liability  in  bill  of  lading,  was  error;  Great  Northern  Ry.  Co.  v.  O'Con- 
nor, 232  U.  S.  612,  58  L.  Ed.  705,  34  Sup.  Ct.  380,  8  N.  C.  C.  A.  60, 
holding  limitation  of  liability  in  filed  tariff  rates  for  interstate  ship- 
ment is  binding  upon  shipper;  Kansas  City  Southern  tly.  Co.  v.  Carl, 
227  U.  S.  649,  57  L.  Ed.  687,  33  Sup.  Ct.  391,  holding  valuation  agree- 
ment is  valid  anjd»  inures  to  benefit  of  connecting  carrier  under  Car- 
mack Amendment  of  1906,  and  denying  recovery  of  full  value  of  goods 
lost  in  interstate  shipment;  United  States  Express  Co.  v.  Cohn,  108 
Ark.  123,  157  S.  W.  147,  upholding  limitation  of  liability  in  express 
receipt  for  interstate  shipment;  J.  S.  Appel  Suit  etc.  Co.  v.  Piatt,  55 
Colo.  49,  132  Pac.  72,  Lefebure  v.  American  Express  Co.,  160  Iowa, 
69,  139  N.  W.  1123,  Southern  Nursery  Co.  v.  Winfield  Nursery  Co., 
89  Kan.  528,  529,  132  Pac.  151,  152,  Cincinnati  etc.  Ry.  Co.  v.  Dodd, 
153  Ky.  847,-156  S.  W.  «95,  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  153 
Ky.  735,  45  L.  R.  A.  (N.  S.)  529,  156  S.  W.  402,  Missouri  etc.  Ry. 
Co.  V.  Walston,  37  Okl.  520,  133  Pac.  43,  St.  Louis  etc.  R.  Co.  v.  Bilby, 
35  Okl.  603,  130  Pac.  1096,  and  Metz  v.  Chicago  etc.  Ry.  Co.,  90  Kan. 
462^  135  Pac.  668,  all  upholding  contract  limiting  liability  for  loss 
in  interstate  shipment  in  consideration  of  reduced  rate;  St.  Louis  etc. 
R.  Co.  V.  Cox,  Peery  &  Murray,  40  Okl.  263,  138  Pac.  146,  holding 
contract  stipulating  against  liability  for  delay  of  interstate  shipment 
is  valid  under  Carmack  Amendment  of  1906;  St.  Louis  etc.  R.  Co.  v. 
Zickafoose,  39  Okl.  307,  135  Pac.  409,  6  N.  C.  C.  A.  724,  upholding 
stipulation  against  liability  for  delay  from  specified  causes  in  inter- 
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state  shipment  of  livestcNik;  dissenting  opinion  in  Yoang  v.  Western 
Union  Tel.  Co.,  168  N.  C.  39,  84  S.  E.  46,  majority  holding  void  stipu- 
lation limiting  liability  of  telegraph  comi>any  for  unrepeated  message. 
Distinguished  in  O'Connor  v.  Great  Northern  Ry.  Co.,  120  Minn.  361, 
139  N.  W.  619,  holding  limited  liability  contract  for  interstate  ship- 
ment was  not  made  out  by  facts  of  case;  dissenting  opinion  in  Boston 
etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  140,  Ann.  Oas.  1915D,  598,  L.  E.  A. 
1915B,  450,  58  L.  Ed.  886,  34  Sup.  Ct.  526,  majority  holding  limite- 
tion  of  liability  for  passenger's  baggage  in  filed  tariff  schedules  re- 
quired by  Interstate  Commerce  Act,  is  binding  upon  passenger  accept- 
ing check,  in  absence  of  declaration  of  value  and  payment  of  higher 
rate,  r^ardless  of  actual  notice  or  assent  to  limitation. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  Ann.  Otm.  1913D,  982,  983,  984,  986,  987,  990. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment 
Note,  Ann.  Oas.  1915B,  82,  87. 

Idmitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Ann. 
Oas.  1915D,  613,  614. 

"Carmack  Amendment"  as  affecting  State  regulations  as  to  stipu- 
lations limiting  liability  of  carriers.  Note,  44  L.  E.  A.  (N.  S.) 
258. 

226  U.  S.  520-525,  57  In  Ed.  330,  33  Sup.  Ot.  146,  McNAMABA  ▼.  HENKEL. 

Under  Bevised  Statutes,  section  5270,  decision  of  committing  ma^ 
trate  In  extradition  proceedings  cannot  be  reviewed  on  liabeas  corpus  if 
such  magistrate  has  jurisdiction  of  subject  matter  and  of  accused,  and 
offense  charged  is  within  treaty,  and  there  is  legal  evidence  on  which  to 
exercise  his  Judgment  as  to  snilLciency  of  facts  to  estahlish  ciiminality  of 
accused. 

Approved  in  Charlton  v.  Kelly,  229  U.  S.  456,  46  L.  R.  A.  (N.  S.) 
397,  57  L.  Ed,  1279,  33  Sup.  Ct.  945,  following  rule;.  Lincoln  v.  Power, 
241  U.  S.  652,  60  L.  Ed.  1222,  36  Sup.  Ct.  721,  affirming  judgment  on 
authority  of  principal  case;  Bingham  v.  Bradley,  241  U.  S.  517,  60 
L.  Ed.  1140,  36  Sup.  Ct.  634,  finding  of  commissioner  in  extradition 
proceeding  that  evidence  was  sufficient  to  sustain  charge  of  receiving 
stolen  money,  cannot  be  reversed  on  habeas  corpus,  where  commis- 
sioner had  jurisdiction  of  subject  matter  and  accused,  offense  was 
within  treaty,  and  evidence  was  competent  and  adequate;  Powell  v. 
United  States,  206  Fed.  403,  124  C.  C.  A.  282,  holding  commissioner's 
finding  is  supported  by  evidence  and  denying  release  on  habeas  corpus 
of  person  held  for  extradition  to  Canada  on  charge  of  larceny  of  bank. 
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Wtit  of  hit1)ea8  corpus  ^oes  not  operate  as  writ  of  error. 
Approved  in  Charlton  v.  Kelly,  229  U.  S.  457,  46  L.  B.  A.  (N.  S.) 
897,  57  L.  Ed.  1279,  33  Sup.  Ct.  946,  error,  if  any,  in  rejecting  evidence 
of  insanity  in  extradition  proceeding,  is  not  reviewable  by  writ  of 
habeas  corpus. 

226  IT.  &  625-544,  67  L.  Ed.  333,  33  Sup.  Cft.  141,  TTNITED  STATES  V. 
PATTEN. 

On  appeal  under  Criminal  Appeals  Act  of  1907,  Supreme*  Court  accepts 
lower  court's  construction  of  counts  and  considers  only  whether  its  decision 
that  acts  charged  are  not  condemned  as  criminal  by  Anti-trust  Act  Is  based 
upon  erroneous  construction  of  that  statute. 

Approved^  in  United  States  v.  Barnow,  239  U.  S.  79,  60  L.  Ed.  157, 
36  Sup.  Ct.  22,  holding  Supreme  Court  on  appeal  under  Criminal  Ap- 
peals Act  of  1907  has  no  jurisdiction  to  construe  counts  of  indict- 
ment, but  must  accept  lower  court's  interpretation  of  same,  and  holding 
acts  of  personation  of  officer  to  obtain  money  is  offense  under  Crim- 
inal Code  of  1909,  §  32,  although  person  defrauded  is  given  valuable 
consideration;  Unitedi  States  v.  Nixon,  235  U.  S.  236,  59  L.  Ed.  209, 
35  Sup.  Ct.  49,  holding  United  States  is  entitled,  under  Criminal  Ap- 
peals Act  of  1907,  to  review  of  decision  on  demurrer,  which  in  effect 
construes  act  of  1913  applicable  to  facts  charged  in  indictment,  and  • 
holds  receivers  operating  railroad  are  not  liable  for  violation  of  act 
by  hauling  livestock  from  quarantine  State  to  another  State;  United 
States  V.  Birdsall,  233  U.  S.  230,  58  L.  Ed.  983,  34  Sup.  Ct.  512, 
where  District  Court  held  acts  of  giving  and  receiving  of  bribes  to 
influence  official  action  of  officers  appointed  by  Commissioner  of  In- 
dian affairs  to  suppress  liquor  traffic,  are  not  actions  within  purview  of 
sections  117  and  39  of  Criminal  Code  (35  Stats.,  pp.  1109,  1096),  Su- 
preme Court  has  jurisdiction  to  review  on  direct  writ  of  error  under 
Criminal  Appeals  Act  of  1907;  United  States  v.  Wright,  229  U.  S. 
228,  57  L.  Ed,  1163,  33  Sup.  Ct.  630,  holding  Supreme  Court  has 
jurisdiction  on  direct  writ  of  error  to  review  decision  sustaining  de- 
murrer to  indictment  for  introduction  of  liquor  into  Indian  country 
within  Oklahoma,  where  d'ecision  is  based  upon  construction  of  acts  of 
1892  and  1897  prohibiting  introduction  of  liquor  into  Indian  country, 
section  8  of  Act  of  1895,  and  Oklahoma  Enabling  Act  of  1906 ;  United 
States  V.  Winslow,  227  U.  S.  217,  57  L.  Ed.  485,  33  Sup.  Ct.  253,  deny- 
ing jurisdiction  under  Criminal  Appeals  Act  of  1907  to  review  decision 
construing  indictment  for  violation  of  Sherman  Anti-trust  Act  as 
confined  to  consolidation  of  companies  on  particular  date  without 
regard  to  subsequent  leases;  Huff  v.  State,  9  Okl.  Cr.  684,  133  Pac. 
269,  holding  decision  of  Federal  Supreme  Court  that  acts  of  Congress 
are  valid,  which  suspend  for  twenty-one  years  after  admission  of  Okla- 
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homa  as  State,  Federal  acts  which  would  permit  introduction  of  liquor, 
as  interstate  commerce,  into  that  part  of  State  which  was  Indian  Ter- 
ritory, is  binding. 

Conspiracy  to  ran  comer  in  cotton,  normally  subject  of  interstate  trsde, 
and  thereby  to  enhance  price,  is  within  Cerms  of  section  1  of  Anti-trust 
Act  which  makes  it  criminal  ofTense  to  engage  in  conspiracy  In  restraint 
of  trade  among  the  several  States. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  612,  L.  B.  A.  1915A,  788,  58  L.  £d.  1498,  1499, 
34  Sup.  Ct.  951,  holding  circulation  among  retailers  of  official  report 
containing  names  of  wholesale  dealers  selling  direct  to  consumers, 
having  effect  of  causing  retailers  to  withdraw  patronage  from  such 
wholesale  dealers,  is  violation  of  Sherman  Anti-trust  Act  of  1890;  In- 
ternational Harvester  Co.  v.  Missouri,  234  U;  S.  210,  52  L.  E.  A.  (N.  S.) 
525,  58  L.  Ed.  1281,  34  Sup.  Ct.  859,  upholding  Missouri  anti-trust 
laws  of  1899  and  1909  amd  holding  combination  of  competing  harvestei 
companies  tending  to  lessen  competition,  is  in  violation  of  such  stat- 
utes ;  Pulp  Wood  Co.  V.  Green  Bay  Paper  etc.  Co.,  157  Wis.  619,  147 
N.  W.  1063,  complaint  in  action  on  contract  for  purchase  price  of 
pulp  wood  is  not  subject  to  general  demurrer  on  ground  that  contract 
violates  Federal  or  State  anti-trust  laws,  where  it  is  not  shown  that 
restrictive  provisions  unduly  restrain  trad»  or  competition. 

Section  1  of  Sherman  Antl-troat  Act  of  1890,  is  not  coniined  to  volun- 
tary restraints,  as  where  persons  engaged  in  interstate  trade  agree  to  sup- 
press competition  among  themselves,  hut  includes  Involnntary  restraints  as 
where  persons  not  so  engaged  conspire  to  compel  action  hy  others,  or  to 
create  artificial  conditions  which  necessarily  impede  or  burden  interstate 
commerce. 

Approved  in  United:  States  v.  TTnited  Shoe  Mach.  Co.,  222  Fed.  356, 
holding  combination  of  companies  manufacturing  noncompeting  pat- 
ented machines  for  use  in  manufacture  of  shoes,  and  leases  of  machines 
to  manufacturers,  are  not  in  restraint  of  trade  in  violation  of  Sherman 
Anti-trust  Act. 

Sherman  Anti-trust  Act  does  not  apply  where  trade  or  commerce 
affected  is  purely  intrastate,  nor  does  it  apply  where  effect  on  interstate 
trade  or  commerce  is  not  direct,  but  merely  indirect. 

Approved  in  Marienelli  v.  United  Booking  Offices,  227  Fed.  168, 
holding  combination  of  vaudeville  theaters,  arranged  in  circuits  over 
United  States,  agreeing  not  to  book  performer  playing  outside  of  cir- 
cuits, and  to  blacklist  him  and  other  theaters  engaging  such  black- 
listed performer,  is  in  restraint  of  interstate  trade  in  violation  t>f 
Sherman  Anti-trust  Act;  Pulp  Wood  Co.  v.  Green  Bay  Paper  etc.  Co., 
157  Wis.  615,  147  N.  W.  1062,  contract  for  wood  supply  from  several 
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States  and  Canada  to  furnish  pulp  wood  for  paper  mill  is  cae  involving 
interstate  commerce  and  is  subject  to  Federal  rather  than  State  anti- 
trust law. 

What   are   illegal   combinations   within   Sherman  Anti-trust  Act. 
Note,  Ann.  Oaa.  191SD,  721. 

That  there  is  no  allegation  of  specific  intent  to  restrain  interstate  trade 
or  commerce  is  immaterial,  where  conspiracy  by  its  necessary  operation 
would  directly  and  materially  impede  trade  and  commerce  among  States,  as 
conspirators  are  deemed  to  intend  necessary  and  direct  consequences  of 
tbeir  acts. 

Approved  in  United  States  v.  Rintelen,  233  Fed,  798,  holding  indict- 
ment charging  conspiracy  to  interfere  with  foreign  trade  in  munitions 
of  war  in  violation  of  Sherman  Anti-trust  Act  sufficient ;  United  States 
V.  King,  229  Fed.  279,  holding  indictment  for  conspiracy  in  restraint 
of  trade  in  violation  of  Sherman  Act  need  not  specifically  allege  intent, 
where  association  controlling  seventy-five  per  cent  of  commodity  cir- 
culates blacklist  among  members  and  nonmembers,  as  refusal  to  trade 
with  persons  blacklisted  would  necessarily  restrain  this  trade;  United 
States  V.  New  Departure  Mfg.  Co.,  204  Fed.  Ill,  112,  holding  aver- 
ments of  indictment  that  corporations  were  owners  of  separate  patents 
for  improvements  in  coaster-brakes  and  other  bicycle  and!  motorcycle 
accessories,  n^^ive  inference  that  licenses  were  for  basic  patent,  or 
that  conditions  were  imi)06ed  on  competitors  in  good  faith  and  without 
intent  to  violate  Sherman  Anti-trust  law. 

Miscellaneous.  Cited  in  United  States  v.  Atlanta  Journal  Co.,  229 
U.  S.  606,  67  L.  Ed.  1348,  33  Sup.  Ct.  776,  dismissing  for  want  of 
jurisdiction. 

226  V.  &  646-648,  67  L.  Ed.  842,  88  Sup.  Ot.  139,  PLtJIO^ET  ▼.  UKITED 
STATEa 

Not  cited. 

226  IT.  a  648-^0,  67  Lf.  Ed.  846,  88  Bop.  Ot.  188,  BTJNKEB  HIU.  ft  8.  M. 
ft  O.  OO.  ▼.  XmiTED  STATES. 

Homestead  entry  of  public  land,  until  canceled  by  Vnlted  States  segre- 
gates it  ftom  public  domain  and  makes  it  so  far  private  as  to  withdraw 
it  from  operation  of  law  permitting  otber  citizens  to  locate  mines  or  to  cut 
timber  on  public  land. 

Approved  in  United  States  v.  Hemmer,  241  U.  .S.  386,  60  L.  Ed. 
1067,  36  Sup.  Ct.  659,  holding  act  of  1884  permitting  Indians  then 
located  on  public  lands  to  make  homestead  entries  does  not  include 
Indians  proceeding  under  act  of  1875,  andi  five  year  restriction  upon 
alienation  of  act  of  1875,  not  twenty-five  year  period  of  restriction 


226  U.  S.  661-567  NOTES  ON  U.  S.  REPORTS.  682 

of  act  of  1884,  applies ;  Gauthier  v.  Morrison,  232  U.  S.  462.  58  L.  Ed. 
685,  34  Sup.  Ct.  384,  holding  State  court  has  jurisdiction  of  action  to 
restrain  trespasser  from  interfering  with  entrjrraan's  right  of  possession 
under  Federal  homestead  law;  United  States  v.  Buchanan,  232  U.  S. 
77,  68  L.  Ed.  614,  34  Sup.  Ct.  237,  holding  homestead'  entry  withdraws 
land  from  entry  and  interference  with  possession  of  entryraan  is  not 
punishable  under  Federal  statute  applicable  only  to  lands  subject  to 
entry. 

226  V.  8.  651-567,  57  L.  Ed.  347,  33  Sup.  Ot  129,  THOMPSON  ▼.  THOMP- 
SON. 

Supreme  Ooort  has  jurisdlctioii  under  act  of  1893,  where  amount  due 
under  Judgment  of  Supreme  Court  of  District  of  Columbia  for  support  and 
maintenance  of  wife  and  child  together  with  amount  to  accrue  during  ex- 
pectancy of  life  of  parties,  Is  equal  to  Jurisdictional  amount. 

Distinguished  in  Van  Meter  v.  Van  Meter,  168  Ky.  786,  182  S.  W. 
952,  dismissing  appeal  from  judgment  in  action  for  alimony  alone 
ordering  payment  of  four  dollars  per  week  alimony  where  it  does  not 
appear  what  has  been  paid  or  would  be  paid,  and  Ky.  Stats.,  §  950, 
provides  no  appeal  may  be  taken  from  judgment  for  recovery  of  money 
where  sum  is  less  than  five  hundred  dollars. 

Full  faith  and  credit  clauses  and  statutes  enacted  thereunder,  do  not 
apply  to  Judgments  rendered  by  court  having  no  Jurisdiction  of  parties  or 
subject  matter  or  of  res  in  proceedings  in  rem. 

Approved  in  Kelly  v.  Kelly,  118  Va.  379,  87  S.  E.  568,  decree  of 
probate  court  in  Massachusetts  in  suit  by  wife  for  separate  main- 
tenance adjudging  that  wife  left  home  for  justifiable  cause,  held  by 
Massachusetts  court  to  bar  husband's  proceeding  for  divorce  on  ground 
of  desertion,  also  bars  similar  proceeding  by  husband  in  Vii^nia. 

Refusal  of  court  of  one  State  to  give  credit  to  Judgment  of  divorce  of 
another  State,  based  upon  constructive,  not  actual,  service  of  process  upon 
wife  retaining  domicile  In  former  State,  and  not  appearing  in  divorce  pro- 
ceeding, is  not  violation  of  full  faith  and  credit  clause,  where  there  was  no 
matrimonial  domicile  in  State  where  Judgment  was  rendered  and  court  had 
no  Jurisdiction  of  the  res,  that  is  the  marriage  status* 

Approved  in  Atkinson  v.  Atkinson,  43  Utah,  57,  47  L.  B.  A.  (N.  S.) 
499,  134  Pac.  597,  holddng  in  suit  to  set  aside  divorce  decree  on  ground 
of  fraudulent  statement  of  residence  in  affidavit  for  publication  of 
summons,  plaintiff  need  not  offer  to  submit  to  jurisdiction  of  court  in 
original  action  as  condition  to  having  decree  set  aside. 

Distinguished  in  Priest  v.  Board  of  Trustees  of  Las  V^as,  232 
U.  S.  616,  58  L.  Ed.  757,  34  Sup.  Ct.  443,  holding  service  of  summons 
in  suit  to  quiet  title  to  land'  upon  unknown  claimants  by  publication 
under  section  2964,  Compiled  Laws  of  New  MexicOi  did  not  give  court 
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jurisdiction,  where  complainant  knew  town  of  Las  Vegas  was  con- 
firmee of  Las  Vegas  land  grant,  and  denying  mandamus  to  compel 
trustees  of  town  to  execute  deed  pursuant  to  decree  in  that  case; 
Newman  v.  XTnited)  States,  43  App.  D.  C.  62,  fact  that  former  resident 
of  District  of  Columbia  retains  domicile  or  legal  residence  in  Wash- 
ington does  not  make  him  resident  within  meaning  of  act  of  1878,  re- 
quiring actual  residence  in  District  as  qualification  for  appointment  to 
office  of  civil  commissioner. 

Doctrine  of    res  judicata   as  applicable  to  divorce    proceedings. 
Note,  Ann.  Gas.  1916B,  876,  903,  904,  907,  910,  918. 

To  make  divorce  valid,  even  when  granted  by  court  of  State  of  matri- 
monial domicile,  there  must  be  notice  to  defendant,  either  by  service  of 
process,  or,  if  defendant  is  nonresident  by  publication  or  constructive  ser- 
vice as  required  by  law  of  State. 

Approved  in  Grannis  v.  Ordean,  234  IT.  S.  393,  58  L.  Ed.  1868,  34 
Sup.  Ct.  779,  holding  service  of  summons  in  partition  suit  by  publica- 
tion and  mailing  in  strict  compliance  with  State  statute,  does  not  de- 
prive defendant  of  property  without  due  process,  where  name  was  writ- 
ten Albert  Gilfuss,  assignee,  instead  of  correctly  Albert  B.  Geilfuss, 
assignee. 

Valid  divorce  in  one  State  as  affecting  independent  suit  for  ali- 
mony in  another.    Note,  L.  &.  A.  1915E,  421. 

226  TT.  S.  567-570,  67  L.  Ed.  863,  38  Sup.  Ot  133,  EVANS  V.  UNITED 
STATES. 

Not  cited. 

226  U.  B.  570-678,  57  L.  Ed.  355,  83  Sup.  Ot.  135,  MlSSOXmi,  K  ft  T.  B.  B. 
CO.  V.  WTJLF. 

Although  original  petition  asserted  right  of  action  under  State  law 
without  reference  to  act  of  Oongress,  court  was  presumed  to  be  cognisant 
of  Employers'  Liability  Act,  and  to  know  that  it  superseded  State  laws 
with  respect  to  responsibility  of  interstate  carriers  to  employees  injured  in 
interstate  commerce  after  its  enactment. 

Approved  in  Vaughan  v.  St.  Louis  etc.  R.  Co.,  177  Mo.  App.  166, 
164  S.  W.  148,  following  rtile;  Taylor  v.  Taylor,  232  U.  S.  368,  58  L.  Ed. 
e41,  34  Sup.  Ct.  360,  6  N.  C.  C.  A.  447,  holding  right  of  action 
by  widow,  as  administratrix,  in  action  for  death  of  husband  engaged 
in  interstate  commerce  is  based  upon  Federal  Employers'  Liability 
Act  of  1908,  and  whether  based  apon  section  1  of  original  act,  or 
section  9  as  amended  in  1910,  father  of  husband  has  no  interest  in 
amount  recovered;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704, 
57  L.  Ed.  1033,  33  Sup.  Ct.  703,  holding  Federal  Employers'  Liability 
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Act  of  1908  applies  in  action  for  death  of  employee  engaged  in  inter- 
state commerce  and  dseAying  recovery  for  injuries  suffered  before 
death,  where  cause  of  action  arose  before  amendment  of  1910;  Will- 
iams V.  William  B.  Scaife  &  Sons  Co.,  227  Fed.  927,  928,  holding  in 
action,  originally  based  on  New  Hampshire  law  for  death  occurring  in 
Vermont,  Federal  court  will  take  judicial  notice  of  fact  that  laws  of 
Vermont  control,  and  amendment  alleging  cause  of  action  is  under 
Vermont  laws  merely  eliminates  surplusage;  Western  Union  Tel.  Co. 
V.  Southeast  etc.  Ry.  Co.,  208  Fed.  269,  125  C.  C.  A.  466,  holding 
petition  in  proceeding  under  State  statute  to  condemn  right  of  way 
for  telegraph  line  on  railroad  right  of  way  does  not  give  Federal  court 
jurisdiction,  either  original  or  through  removal,  where  contentions  to 
support  removal  are  that  condemnation  involves  interference  with  inter- 
state commerce;  Ex  parte  Atlantic  Coast  Line  Ry.  Co.,  190  Ala.  133, 
67  South.  257,  holding  Federal  Employers'  liability  Act  of  1908  super- 
sedes State  statutes,  and  governs  action  for  injury  to  employee  engaged 
in  interstate  commerce;  Louisville  etc.  R.  Co.  v.  Barrett,  143  Gra.  744, 
85  S.  E.  924,  holding  in  action  by  widow  for  wrongful  death  of  hus- 
band, that  court  may  apply  State  or  Federal  law  accordingly  as  it 
appears  that  employee  is  engaged  in  intrastate  or  interstate  commerce; 
Staley  v.  Illinois  Central  R.  R.  Co.,  268  HI.  369,  L.  R.  A.  1916A,  450» 
109  N.  E.  347,  holding  Federal  Employers'  Liability  Act  of  1908  con- 
trols action  for  injuries  to  interstate  employee  and  denying  recovery 
under  Workmen's  Compensation  Act;  Vandalia  R.  Co.  v.  Stringer, 
182  Ind.  681,  106  N.  E.  866,  holding  Federal  Employers'  LiabiHty 
Act  of  1908  supersedes  State  statutes  on  subject,  but  in  action  for 
injuries  it  is  sufficient  to  allege  facts  and  it  is  not  necessary  to  all^e 
specific  statute  upon  which  action  is  based;  Southern  Ry.  Co.  v.  How- 
erton,  182  Ind.  217,  105  N.  E,  1028,  holding  Federal  Employers'  lia- 
bility Act  of  1908  supersedes  State  statutes  relating  to  recovery  from 
interstate  carriers  for  injuries  to  employees  engaged  in  interstate  com- 
merce; Cincinnati  etc.  Ry.  Co.  v.  Tucker,  168  Ky.  148,  181  S.  W.  942, 
holding  action  under  Federal  Employers'  Liability  Act  must  all^e 
facts  showing  employee  was  engaged  in  interstate  commerce  at  time 
of  injury,  but  need  not  specifically  plead  such  statute;  Louisville  etc. 
R.  Co.  V.  Strange's  Admx.,  156  Ky.  444,  161  S.  W.  242,  holding  Federal 
Employers'  Liability  Act  of  1908  supersedes  State  statute  and  fur- 
nishes basis  for  recovery  in  action  for  death  of  employee  engaged  in 
interstate  commerce;  Illinois  Cent.  R.  R.  Co.  v.  Doherty's  Adsnr.,  153 
Ky.  374,  47  L.  R.  A.  (N.  S.)  81,  155  S.  W.  1123,  sustaining  demurrer 
to  petition  in  action  for  death  of  employee  engaged  in  interstate  com- 
merce for  failure  to  allege  that  decedent  left  any  of  beneficiaries 
named  in  Federal  Employers'  Liability  Act  of  1908;  South  Covington 
etc.  St.  Ry.  Co.  v.  Finan's  Admx.,  153  Ky.  344,  165  8.  W.  743,  holding 
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in  action  for  death  of  employee  engaged  in  intei*state  commerce,  Fed- 
eral Employers'  Liability  Aet  abrogates  Ohio  statute  upon  which  action 
was  based;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219  Mass.  358,  107 
N.  E.  62,  9  C.  C.  A.  698,  holding  State  conrt  has  jurisdiction  of  both 
actions  and  refusing  to  require  plaintiff  to  elect,  where  widow  brings 
action  for  death  of  husband!  under  State  Employers'  Liability  Aet,  and 
after  appointment  as  administratrix  brings  another  action  under  Fed- 
eral Employers'  Liability  Act,  alleging  deceased  was  engaged  in  inter- 
state commerce;  Conley  v.  Chicago  etc.  R.  R.  Co.,  192  Mo.  App.  539^ 
183  S.  W.  1113,  where  comi^aint  in  action  for  damages  against  car- 
rier shows  breach  of  interstate  contract,  fact  that  plaintiff  deemed 
action  to  be  under  State  law  will  not  preclude  recovery  under  Federal 
law;  Hartman  ▼.  Chicago,  Burlington  etc.  R.  Co.,  192  Mo.  App.  275, 
182  S.  W.  150,  holding  in  action  for  injuries,  fact  that  agreed  state- 
ment eoncec^ng  that  employee  was  engaged  in  interstate  commerce  at 
time  of  injury  does  not  allege  cause  of  action  is  based  upon  Federal 
Employers'  Liability  Act,  will  not  preclude  recovery  under  that  act; 
Mcintosh  V.  St.  Louis  etc.  R.  Co.,  18§  Mo.  App.  295,  298,  168  S.  W. 
822,  823,  holding  in  action  for  injuries  to  employee  repairing  railroad 
bridge,  where  evidence  discloses  employee  was  engaged  in  interstate 
commerce,  fact  that  action  was  not  based  on  Federal  Employers'  Lia- 
bility Act  is  immaterial,  and  allowing  recovery;  Shannon  v.  Boston 
etc.  R.  R.  Co.,  77  N.  H.  351,  92  Atl.  168,  holding  Federal  Employers' 
Liability  Act  supersedes  State  laws  on  same  subject,  and  two  year 
limitation  of  section  6  applies  in  action  for  injury  to  employee  engaged 
in  interstate  commerce;  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  135, 
86  S.  E.  967,  holding  in  employee's  action  for  injuries  that  Federal 
Employers'  Liability  Act  of  1908  supersedes  State  statute;  Penny  v. 
New  Orleans  Great  Northern  R.  Co.,  135  La.  966,  66  South.  314,  and 
Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  291,  135  Pac.  386,  both  hold- 
ing Federal  Employers'  Liability  Act  of  1908  supersedes  State  statute, 
and  action  for  death  of  employee  in  interstate  commerce  cannot  be 
maintained  by  widow,  but  must  be  by  personal  representative;  Hc^arty 
V.  Philadelphia  etc.  Ry.  Co.,  245  Pa.  448,  450,  451,  91  Atl.  855,  856, 
holding  Federal  Employers'  Liability  Act  supersedes  State  statutes 
in  action  for  injuries  to  employee  engaged  in  interstate  commerce, 
and  provision  prohibiting  railroad  from  exempting  itself  from  liability 
for  n^ligence  of  its  employees  precludes  defense  of  acceptance  of 
benefits;  Cincinnati  etc.  Ry.  Co.  v.  Bonham,  130  Tenn.  448,  171  S.  W. 
82,  fact  that  question  of  widow's  right  to  maintain  action  for  death 
of  emf^oyee  in  interstate  commerce  was  not  made  by  motion  for  pei^ 
emptory  instruction  or  by  motion  for  new  trial  by  railroad  is  imma- 
terial, as  court  is  presumed  to  know  provisions  of  Federal  Employers' 
Liability   Aet;  Bouchard  v.  Central .  Vermont  By.  Co.,  87  Vt.  401, 
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L.  R.  A.  19150,  33,  89  Atl.  476,  holding  in  action  for  injuries  to. em- 
ployee upon  train  engaged  in  interstate  commerce,  reference  to  Federal 
Employers'  Liability  Act  is  unnecessary  as  court  will  take  judicial  no- 
tice of  Federal  laws ;  Southern  By.  Co.  v.  Jacobs,  116  Va.  203,  81  S.  E. 
104,  holding  Federal  Employers'  Liability  Act  of  1908,  §  4,  does  not 
abolish  defense  of  assumption  of  risk  except  where  carrier's  violation 
of  some  statute  enacted  for  safety  of  employee  contributes  to  his  injury 
or  death,  and!  reversing  judgment  for  plaintiff  in  action  for  injuries 
for  erroneous  instructions  as  to  assumption  of  risk;  dissenting  opinion 
in  Holton  v.  Seaboard  Air  Line  R.  Co.,  162  N.  C.  443,  78  S.  E.  502, 
majority  holding  in  action  under  Federal  Employers'  Liability  Act  for 
injuries  to  locomotive  engineer  from  defective  water  gauge  that  in- 
struction as  to  assumption  of  risk  was  not  erroneous. 

Distinguished  in  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  88,  91,  168 
S.  W.  251,  252,  denying  recovery  under  Federal  Employers'  Liability 
Act  in  action  for  injuries  to  employee  based  on  State  law,  although 
Qroof  shows  employee  is  engaged  in  interstate  commerce. 

Federal  Employers'  Liability  Act  as  superseding  common  and  stat- 
utory law  on  same  subject.    Note,  Ann.  Gas.  1915B,  494. 

Under  Federal  Employers'  Liability  Act,  mother,  althoogli  sole  benefi- 
ciary, cannot  maintain  action  for  death  of  son  except  as  personal  repre- 
sentative. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Seale,  229  U.  S.  158,  Ann.  Gas. 
1914G,  156,  57  L.  Ed.  1133,  33  Sup.^Ct.  651,  holding  in  action  for  death 
of  employee  engaged  in  interstate  commerce.  Federal  Employers'  Lia- 
bility Act  applies,  and  personal  representative  alone  may  maintain 
action;  American  R.  Co.  v.  Coronas,  230  Fed.  546,  553, 144  C.  C.  A.  599, 
holding  under  section  6  of  Federal  Employers'  Liability  Act  of  1908, 
permitting  action  for  death  of  employee  to  be  brought  by  personal 
representative  only,  cause  of  action  accrues  from  date  of  appointment 
of  administrator;  Flanders  v.  Qeoigia  Southern  etc.  Ry.  Co.,  68  Fla. 
490,  67  South.  71,  denying  recovery  in  action  for  death  of  minor  child 
employed  in  interstate  commerce  brought  by  father  in  his  personal 
capacity ;  Nashville  etc.  Ry.  v.  Anderson,  134  Tenn.  674,  185  S.  W.  679, 
in  action  for  death  of  employee,  change  of  party  plaintiff  from  widow 
to  administrator  does  not  state  new  cause  of  action;  Cincinnati  etc.  Ry. 
Co.  V.  Bonham,  130  Tenn.  449, 171  S.  W.  82,  holding  under  Federal  Em- 
ployers* Liability  Act,  requiring  action  for  death  to  be  brought  by  per- 
sonal representative,  widow  cannot  maintain  action  for  death  in  her 
own  name. 

Distinguished  in  Vaughan  v.  St.  Louis  etc.  R.  Co.,  177  Mo.  App.  167, 
168,  169,  164  S.  W.  148,  149,  holding  action  for  death  of  interstate  em- 
ployee by  widow,  filing  of  entry  of  appearance  reciting  appointment  as 


687  MISSOURI  ETC.  R.  R.  CO.  v.  WULF.    226  U.  S.  570-578 

administratrix;  and  adopting  inroceedings  in  her  behalf^  did  not  cure 
error  in  suing  in  individual  capacity. 

Federal  Employers'  Liability  Act  Ifoie,  47  L.  R.  A.  (N.  S.)  49, 
68,  73,  76,  76,  78. 

The  Federal  Employers'  Liability  Act  as  constimed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5^  1915. 
Note,  8  N.  0.  0.  A.  28. 

Amendment  to  petition  In  action  for  death  setting  up  right  of  sole 
benefldary,  suing  in  individiial  capacity,  to  sue  as  administratrix,  as  re- 
quired by  Federal  Employers'  Liability  Act,  is  within  Revised  Statutes, 
section  954,  and  does  not  state  new  cause  of  action  so  as  to  render  it  subject 
to  two-year  limitation  of  section  6  of  Employers'  Liability  Act 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  293,  60 
L.  Ed.  1009,  36  Sup.  Ct.  567  (affirming  170  N.  C.  137, 138,  86  S.  E.  968), 
holding  where  complaint  did  not  clearly  allef]:e  cause  of  action  for  per- 
sonal injuries  under  Federal  Employers'  Liability  Act,  amendment  to 
show  that  railroad  and  employee  were  engaged  in  interstate  commerce 
at  time  of  injury  did  not  introduce  new  cause  of  action,  and  related 
back  to  commencement  of  action,  and  action  is  not  barred  by  limitations ; 
Illinois  Surety  Co.  v.  United  States,  240  U.  S.  223,  60  L.  Ed.  615,  36 
Sup.  Ct.  324,  where  action  on  bond  of  contractor  constructing  postoffice 
building  is  brought  within  time  specified  by  statute,  amendment  after 
such  time,  which  merely  corrects  defective  statement,  may  be  allowed; 
Seaboard  Air  etc.  Ry.  v.  Koennecke,  239  U.  S.  354,  60  L.  Ed.  327,  36 
Sup.  Ct.  126,  allowance  of  amendment  to  bring  case  specifically  under 
Federal  Employers'  Liability  Act  of  1908,  was  within  trial  court's  dis- 
cretion; The  Horsa,  232  Fed.  998,  holding  in  action  for  death  on  foreign 
vessel,  where  vessel  in  port  is  about  to  leave  and  owners  are  unknown, 
admiralty  court  has  jurisdiction  to  permit  filing  of  libel  by  widow  and 
order  of  attachment  against  vessel,  subject  to  amendment  by  substituting 
administrator  as  libelant ;  Keystone  Coal  etc.  Co.  v.  Fekete,  232  Fed.  75, 
146  C.  C.  A.  264,  allowing  amendment  substituting  surviving  relatives 
for  personal  representatives  as  parties  plaintifE  in  action  for  death,  where 
under  law  of  State  where  death  occurred  right  of  action  vested  in  sur- 
viving relatives;  Williams  v.  William  B.  Scaife  ft  Sons  Co.,  227  Fed. 
926,  927,  928,  holding  in  action  for  death  occurring  in  Vermont  alleging 
right  of  action  is  under  New  Jersey  laws,  amendment  alleging  cause  of 
action  is  under  Vermont  laws,  relates  back  and  action  is  not  barred  by 
limitations ;  Strother  v.  Union  Pac.  R.  Co.,  220  Fed.  733,  holding  plain- 
tiff in  action  for  death  by  joining  two  counts,  one  under  Federal  Em- 
ployers' Liability  Act,  not  removable,  and  one  under  State  law  removable 
where  citizenship  is  diverse,  waives  provision  of  Federal  Act  against 
removal;  Illinois  Surety  Co.  v.  United  States,  215  led.  339, 131  C.  C.  A. 
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476,  holding  in  action  on  bond  of  public  contractor  brought  within 
period  specified  by  statute,  amendments  alleging  facts  omitte^  through 
inadvertence  or  mistake  was  within  court's  discretion  under  provision 
of  Rev.  Stats.,  §  954 ;  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  695, 
127  0.  C.  A.  277,  holding  /iction  for  death  of  employee  in  interstate  com- 
merce may  be  maintained  by  ancillary  administrator  appointed  in  State 
in  which  death  occurred,  where  suit  is  brought  with  approval  of  donii- 
ciliary  administratrix,  who  is  also  principal  beneficiary;  Sandeen  v. 
Tschider,  205  Fed.  254,  123  C.  C.  A.'  456,  holding  action  for  injuries  to 
infant,  in  absence  oi  statute,  must  be  brought  in  name  of  infant  by 
guardian  ad  litem,  not  in  name  of  guardian  of  infant;  Vickery  v.  New 
London  etc.  R.  Co.,  87  Conn.  642,  89  Atl.  280,  holding  complaint  in 
action  for  injuries,  not  alleging  injury  occurred  in  intrastate  commerce, 
amended  to  state  injuries  occurred  in  interstate  commerce,  does  not 
state  new  cause  of  action;  Phifer  v.  Abbott,  69  Fla.  165,  67  South.  917, 
holding  amendment  stating  complainant  sues  in  representative  capacity, 
not  individually,  does  not  state  new  cause  of  action,  where  complainant 
is  sole  party  in  interest  and  suit  is  brought  for  her  sole  benefit;  Gaines- 
ville Midland  Ry.  v.  Vandiver,  141  Ga.  353,  354,  80  S.  E.  998,  999,  hold- 
ing in  employee's  action  for  injuries,  amendment  alleging  employee  was 
engaged  in  interstate  commerce  does  not  state  new  cause  of  action  so  as 
to  be  barred  by  statute  of  limitations ;  Cincinnati  etc.  Ry.  Co.  v.  Goode, 
163  Ky.  62, 173  S.  W.  330,  where  original  petition  stated  cause  of  action 
under  Federal  Employers'  Liability  Act  of  1908,  but  trial  was  on  theory 
that  case  was  under  State  law,  amendment  of  petition  after  lapse  of 
statutory  period  related  back,  and  action  was  not  barred;  Vaughan  v. 
St.  Louis  etc.  R.  Co.,  177  Mo.  App.  171,  172,  164  S.  W.  150,  holding 
administratrix  entering  appearance  before  motion  is  made  for  new  trial 
in  action  by  widow  for  injuries  to  employee  engaged  in  interstate 
commerce,  is,  after  sustaining  of  motion  for  new  trial,  entitled  to  file 
amended  petition;  Dolezal  v.  Bostick,  41  Okl.  754,  139  Pa.  968,  where 
county  attorney  sues  for  benefit  of  territory  to  prevent  misapplication 
of  county  funds,  without  naming  county  as  plaintiff,  complaint  may 
be  treated  as  amended,  where  no  substantial  right  of  adverse  party 
is  affected  to  his  prejudice;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl. 
300,  135  Pac.  390,  refusing  application  of  widow  suing  for  death  of 
husband,  who  was  employee  in  interstate  commerce,  to  be  made  party 
in  representative  capacity,  where  plaintiff  in  error  files  sworn  denial 
of  her  appointment  as  administratrix;  Koennecke  v.  Seaboard  etc. 
Ry.  Co.,  101  S.  C.  105,  85  S.  E.  375,  holding  amendment  to  complaint 
.  in  action  for  wrongful  death  to  bring  case  under  Federal  statute,  after 
testimony  was  elicited  on  cross-examination  without  objection  tending 
to  prove  facts  sufficient  to  bring  case  under  Federal  statute,  was  within 
discretion  of  trial  court;  Nashville  etc.  Ry.  v.  Anderson,  134  Tenn.  673, 
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674,  679,  186  S.  W.  679,  680,  amendment  in  action  for  death  of  em- 
ployee changing  party  plaintiff  from  beneficiary  to  representative  of 
beneficiary,  and  alleging  employee  was  engaged  in  interstate  commerce, 
docs  not  set  up  new  cause  of  action  barred  by  statute  of  limitations; 
Gray  y.  Kent,  5  Tenn.  Civ.  App.  633,  634,  636,  636,  refusal  in  action 
by  widow  for  death  of  husband  to  allow  amendment  to  declaration  in 
two  courts,  one  under  common  law  of  Tennessee,  and  one  under  Federal 
Employers'  Liability  Act,  so  as  to  prosecute  suit  as  personal  representa- 
tive, as  well  as  in  individual  capacity,  was  error;  Curtice  v.  Chicago 
&  Northwestern  Ry.  Co.,  162  Wis.  426,  166  N.  W.  486,  where  complaint 
stating  cause  of  action  for  injuries  to  employee  under  State  law  is 
amended  after  limitations  have  run  to  State  cause  of  action  under 
Federal  Employers'  Liability  Act  of  1908,  amended  complaint  does  not 
state  new  cause  of  action  and*  is  not  barred  by  limitations. 

Distinguished  in  Morrison  v.  Baltimore  etc.  R.  Co.,  40  App.  D.  C. 
396,  AnxL  Oas.  19140,  1026,  holding  amendment  to  declaration  in  com- 
mon-law action  for  injuries  to  employee  basing  action  upon  Federal 
Employers'  Liability  Acts  of  1906  and  1908,  filed  after  lapse  of  statu- 
tory period,  states  new  cause  of  action  and  is  barred;  Cincinnati  etc. 
Ry.  Co.  V.  Bonham,  130  Tenn.  442,  446,  171  S.  W.  81,  82,  reversing, 
without  prejudice  to  rights  of  personal  representative,  judgment  for 
plaintiff  in  action  for  death,  brought  by  widow  of  employee  engaged 
in  interstate  commerce,  where  no  amendment  w^s  made  to  substitute 
personal  representative  as  party  plaintiff;  dissenting  opinion  in  Renn 
V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  147,  148,  86  S.  E.  973,  974,  ma- 
jority holding  complaint  in  employee  *s  action  for  injuries,  not  clearly  stat- 
ing cause  of  action  under  Federal  Employers'  Liability  Act  of  1908,  may 
be  amended  to  show  employee  was  engaged  in  interstate  commerce  at 
time  of  injury,  although  statutory  period  for  bringing  action  has 
elapsed;  dissenting  opinion  in  Curtice  v.  Chicago  &  Northwestern  Ry. 
Co.,  162  Wis.  432,  433,  166  N.  W.  488,  majority  holding  complaint 
stating  cause  of  action  under  State  law  for  injuries  to  employee 
amended  after  limitations  have  run  to  state  cause  of  action  under 
Federal  Employers'  Liability  Act,  is  not  barred. 

Amendment  to  complaint  relying  on  same  cause  of  action  but  curing 
demurrable  defects  in  original  complaint  as  stating  new  cause  of 
action.    Note,  Ann.  Gas.  19140, 1026. 

Bight  of  plaintiff  to  amend  so  as  to  change  capacity  in  which  he 
sues  from  representative  to  individual  one  or  vice  versa.  Note, 
Ann.  Oas.  19160,  401,  402. 

Amendment  of  petition  or  complaint  from  common  law  to  statu- 
toiy  action  for  injury  or  death  or  vice  versa;  or  from  proceeding 
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under  State  Employers'  Liability  Acts  to  Federal  Acts.    Note, 
6  N.  G.  C.  A.  230,  237. 

Relation  of  new  pleadings  to  statute  of  limitations.    Note,  47  L.  S. 
A.  (N.  S.)  936. 

Pleading  Federal  Employers'  Liability  Act.    Note,  Ann.  Oas.  1914G, 
171. 

226  U.   a  578-590,  57  li.  Ed.   364,  33   Sup.   Ot.   182,   SCHMIDINaEB  ▼. 
OHICAOO. 

Bight  of  State  leglBlatnreB  or  mnnidpalltles  acting  under  State  anthor- 
ity  to  regulate  trades  and  callings  in  exercise  of  police  power  is  well  settled, 
and  such  regulation,  unless  wholly  arbitrazy,  form  no  subject  for  Federal 
interference. 

Approved!  in  Miller  v.  Strahl,  239  U.  S.  435,  60  L.  Ed.  868,  36  Sup.  Ct. 
150,  upholding  Nebraska  statute  of  1913  requiring  keepers  of  hotels  of 
over  fifty  rooms  to  keep  night  watchmen  to  guard  against  fire,  and  to 
inform  guests  in  case  of  fire ;  Barrett  v.  Indiana,  229  U.  S.  29,  57  L.  Ed. 
1052,  33  Sup.  Ct.  692,  upholding  Indiana  statute  (Bums'  Ann.  Stats. 
1908,  §  8582)  regulating  width  of  entries  in  coal  mines;  Dutton  Phos- 
phate Co.  v.  Priest,  67  Fla.  377,  65  South.  284,  upholding  Gen.  Stats. 
Florida  1906,  §§  3152,  3153,  imposing  double  damages  on  companies  or 
individuals  leaving  open  and  uninolosed  pits  in  which  stock  perish  and 
exempting  those  actually  engaged  in  mining  operations;  Greene  v.  L. 
Fish  Furniture  Co.,  272  111.  154,  111  N.  E.  728,  upholding  Factory  Act, 
§  14,  requiring  sufficient  and  reasonable  means  of  escape  in  case  of  fire 
to  be  provided  by  factories,  mercantile  establishments,  mills  or  work- 
shops; State  V.  Hutchinson,  168  Iowa,  21,  147  N.  W.  203,  holding 
under  Acts  34th  Gen.  Assem.,  c.  175,  section  1,  amending  Code  Supp. 
1907,  §  4999a-31,  defining  ice-cream  and  requiring  it  to  contain  not 
less  than  twelve  per  cent  of  butter  fat,  and  provisions  prohibiting  sale 
of  adulterated  food,  sale  of  ice-cream  containing  less  than  twelve  x>er 
cent  butter  fat  is  not  wholly  prohibited,  but  it  may  be  sold  for  what 
it  is;  Chesapeake  etc.  Telephone  Co.  v.  Goldsborough,  125  Md.  674, 
Ann.  OsA.  1917A,  1,  94  Atl.  325,  upholding  Laws  1914,  c.  824,  author- 
izing State  board  of  forestry  to  control  planting  and  caring  for  road- 
side trees;  State  v.  Armour  &  Co.,  27  N.  D.  197  (145  N.  W.  1040), 
upholding  Sess.  Laws  1911,  c.  236,  §  2,  requiring  lard,  unless  sold  in 
bulk,  to  be  put  up  in  pails  or  other  containers  of  specified  net  weight 
or  whole  multiples  thereof,  and  not  fractions  thereof;  State  v.  Pitney, 
79  Wash.  611,  Ann.  Gas.  1916A,  209,  140  Pac.  919,  upholding  Laws 
1913,  c.  134,  imposing  license  fee,  in  effect  prohibitive,  upon  use  of  trad- 
ing-stamps in  connection  with  sale  of  merchandise. 

Local  authorities,  and  not  courts,  are  primarily  Judges  of  necessities 
of  local  situations  calling  for  regulations  of  trades,  and  courts  may  only 
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Interfere  wben  rach  laws  are  so  arbitrary  as  to  be  palpably  and  nnmlBtak- 
ably  In  excess  of  reasonable  exercise  of  police  power. 

Approved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed  141, 
upholding  act  of  Ohio  of  1913  providing  for  board  of  censors  of  motion- 
picture  films;  Rail  &  River  Coal  Co.  v.  Yaple,  214  Fed.  280,  upholding 
Ohio  Statute  of  1914  r^ulating  weighing  of  coal  at  mines  as  basis  of 
payment  of  miners'  wages;  Railroad  Commission  v.  Louisville  etc.  R. 
Co.,  140  Ga.  830,  Ann.  Oas.  1915A,  1018,  L.  R.  A.  19150,  902,  80  S.  £. 
333,  upholding  order  of  1912  of  railroad  commission  relating  to  mileage 
or  penny  scrip-books;  People  v.  William  Henning  Co.,  260  111.  563, 
49  L.  R.  A.  (N.  S.)  1206,  103  N.  £.  533,  upholding  Pure  Food  Act  1907, 
as  amended  in  1911,  prohibiting  coloring  of  distilled  vinegar  in  imita- 
tion of  cider  vinegar;  State  v.  Gurry,  121  Md.  545,  Ann.  Gas.  1915B, 
957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  551,  ordinance  prohibiting  white 
or  colored  person  owning  dwelling  when  ordinance  was  enacted  from 
moving  into  it  because  he  is  different  color  from  others  in  block,  is 
void  as  depriving  owner  of  vested  rights;  Hopkins  v.  Richmond,  117 
Va.  726,  86  S.  E.  148,  upholding  Richmond  segregation  ordinance  of 
1911,  as  applied  to  rights  of  owners  or  tenants  accruing  since  its  en- 
actment. 

Ordinance  of  Obicago  of  1908,  enacted  under  legislative  autborlty  fix- 
ing standard  sizes  for  loaves  of  bread  and  prohibiting  sale  of  other  sizes, 
does  not  interfere  with  freedom  of  contract  guaranteed  by  Fourteenth 
Amendment  and  is  not  void  as  deprivation  of  property  without  due  process 
of  law. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  349,  59  L.  Ed. 
615,  35  Sup.  Ct.  359,  upholding  Ohio  statute  of  1914  prohibiting  screen- 
ing of  coal  as  basis  of  payment  of  miners'  wages ;  German  Alliance  Ins. 
Co.  V.  Lewis,  «233  U.  S.  413,  L.  R.  A.  19150,  1189,  58  L.  Ed.  1022,  34 
Sup.  Ct.  612,  upholding  Kansas  statute  of  1909  regulating  fire  insurance 
rates ;  Wiseman  v.  Tanner,  221  Fed.  700,  upholding  Washington  Initia- 
tive Act  No.  8,  making  it  unlawful  to  demand  or  receive  fees  for  fur- 
nishing employment  to  workers  or  information  leading  thereto ;  American 
Linseed  Oil  Co.  v.  Crumbine,  207  Fed.  337,  125  C.  C.  A.  82,  uphold- 
ing Kansas  Sess.  Laws  1911,  c.  179,  enactment  to  prevent  adulteration 
of  turpentine,  linseed  oil  or  flaxseed  oil,  or  deception  in  sales  thereof; 
Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  826,  Ann.  Gas. 
1915A,  1018,  L.  R.  A.  1915E,  902,  80  S.  E.  332,  upholding  order  of  1912 
of  railroad  commission  relating  to  mileage  or  x)enny  scrip-books. 

Distinipiished  in  dissenting  opinion  in.  Wiseman  v.  Tanner,  221  Fed. 
710,  majority  upholding  Washington  Initiative  Act,  No.  8,  making  it 
nnlawful  to  demand  or  receive  fees  for  furnishing  employment  to  work- 
ers or  information  leading  theretow 
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Validity  of  regulations  as  to  weight  of  bread.    Note,  44  L.  R.  A. 
(N.  S.)  63S. 

226  U.  8.  690-696,  67  L.  Ed.  369,  33  Bap.  Ot.  179,  SL  PASO  ft  8.  W.  K.  S. 
00.  ▼.  EIOHEL. 

Supreme  Oonrt  has  no  jurisdiction  to  review  dedaion  of  State  court 
under  Bevised  Statutes,  section  709,  unless  Federal  tight,  privilege,  or  im- 
munity under  Federal  Oonstitntlon  or  statntes  was  spedaUy  set  up  or 
claimed. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Cohen,  234  U.  S.  134,  68 
L.  Ed.  1253,  34  Sup.  Ct.  874,  holding  rights  under  full  faith  and  credit 
clause  of  Constitution  must  be  8X)ecially  set  up  in  lower  court,  but 
denial  of  full  faith  andf  credit  clause  cannot  be  made  basis  of  review 
by  Supreme  Court,  where  decision  of  State  courts  rests  on  ground, 
independent  of  Federal  question,  sufficient  to  support  it;  Forrest  City 
Box  Co.  V.  Sims,  208  Fed.  114,  125  C.  C.  A.  337,  holding  in  action  for 
breach  of  contract  decision  of  umpire  as  to  performance  of  contract 
for  lumber,  although  he  acts  in  good  faith  in  inspection  of  lumber, 
where  decision  is  brought  about  by  fraudulent  conduct  of  party  to 
contract. 

226  U.  a  599,  57  L.  Ed.  375,  33  Sup.  Ot.  112,  OLOS  ▼.  OHTOAGO. 

Cited  in  Glos  v.  O'ConneU,  231  U.  S.  740,  68  L.  Ed.  462,  34  Sup.  Ct. 
317. 

226  U.  S.  600,  57  L.  Ed.  876,  33  Sup.  Ot.  114,  NATIONAL  TEL.  MFO.  CO. 
V.  AMEEICAK  BELL  TEL  OO. 

Cited  in  In  re  National  Telephone  Mfg.  Co.,  230  Fed.  786. 

226  U.  S.  603,  57  L  Ed.  377,  33  Sup.  Ot  217,  Ain>EBS0]3'  ▼.  OONNBCTI- 
OUT. 

Cited  in  Morse  v.  Brown,  229  U.  S.  604,  67  L.  Ed.  1348,  33  Sup.  Ct 
773.     ' 

226  U.   a   604,  57  L.  Ed.  378,  33  Sup.   Ot.  217,  ICAVSOXJB  ▼.  UNITED 
STATES. 

Cited  in  United  States  y.  Nopouloe,  225  Fed.  660. 


NOTES 

ON 


UNITED  STATES  REPORTS- 


227  XTNITED  STATES. 


227  U.  &  1-3,  67  L.  Ed.  389,  33  Sup.  Ct.  213,  TAZOO  it  MESSISSIPn 
VAUUEY  R.  R.  CO.  y.  OBEENWOOD  GBOOEBT  CO. 

Delayage  penalties  for  interetate  sliipment  under  roles  of  Mississippi 
railroad  commission,  accruing  after  passage  of  Hepburn  Act,  June  29,  1906, 
cannot  be  allowed  as  offset  against  claim  for  demurrage.  ' 

Approved  in  Simpson  v.  Shepard*,  230  IT.  S.  402,  Ann.  Gas.  1916A,  18, 
48  L.  E.  A.  (N.  S.)  1161,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  regulate  intrastate  rates  of 
interstate  carrier,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed;  Wabash  B.  Co.  v.  Priddy,  179  Ind.  495, 
101  N.  E.  728,  upholding  limitation  of  liability  for  loss  of  interstate 
shipment  under  Carmack  Amendment  sui)ersedang  State  legislation  as 
to  interstate  shipment;  Commonwealth  v.  Moore,  214  Mass.  22,  100 
N.  E.  1073,  -holding  Statute  of  1912,  c.  248,  §  1,  relating  to  inspection 
of  cattle  without  State  for  sale  in  State,  is  not  void  as  conflicting 
with  act  of  Congress  of  1906  authorizing  inspection  by  Secretary  of 
Agriculture;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co.,  98 
S.  C.  67,  79  S.  E.  701,  holding  provision  of  Civil  Code  1912,  §  2573, 
imposing  penalty  for  failure  to  pay  claims  for  overcharges  within  speci- 
fied time,  is  not  sux>erseded  by  Carmack  Amendment  of  1906  as  to^ 
interstate  shipment;  Illinois  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal 
Co.,  238  U.  S.  281,  69  L.  Ed.  1S09,  35  Sup.  Ct.  760,  arguendo. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  HarriSi  234  U.  S.  418, 
L.  B.  A.  1915E,  942,  58  L.  Ed.  1382,  34  Sup.  Ct.  790,  upholding  Texas 
statute  of  1909  allowing  reasonable  attorney's  fees  in  suits  on  contested 
claims  less  than  specified  amounts,  as  applied  to  claim  on  interstate 
shipment;  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915,  holding 
void  order  of  Interstate  Commerce  Commission  requiring  carrier  to 
furnish  tank-ears  for  use  by  oil  refinery  where  caxrier  does  not  possess 
such  cars, 
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Miscellaneoos.  Cited  in  Tallulah  Falls  Ry.  Co.  v.  Mason  County 
Supply  Co.,  241  U.  S.  641,  60  L.  Ed.  1216,  36  Sup.  Ct.  446,  and  South- 
em  Ry.  Co.  V.  Thurston,  241  U.  S.  642,  60  L.  Ed.  1217,  36  Sup.  Ci.  446, 
both  dismissing  for  want  of  jurisdiction;  Chicago  etc.  Ry.  Co.  v. 
Beatty,  234  U.  S.  753,  58  L.  Ed.  1577,  34  Sup.  Ct.  777,''rever8ing  judg- 
ment on  authority  of  principal  case. 

227  U.  a  4r-S,  67  L.  Ed.  391,  33  Sup.  Ot.  214,  W7NK00P,  HALLENBECE, 
CRAWFOBB  CO.  v.  aAINEa 

Not  cited. 

227  n.  S.  3-39,  57  L.  Ed.  393,  83  Sup.  Ot.  202,  VIRTUE  ▼.  CBEAMEBT 
PACKAGE  MFG.  CO. 

Owner  of  patent  has  exclnaiye  rights  of  making,  using,  and  selling 
which  he  may  keep  or  transfer  in  whole  or  in  part. 

Approved  in  United  States  v.  Winslow,  227  U.  S.  218,  57  L.  Ed,  485, 
33  Sup.  Ct.  263,  holding  combination  by  manufacturers  of  noncompeting 
shoe  machinery  is  not  offense  under  Sherman  Act;  Waltham  Watch 
Co.  V.  Keane,  202  Fed.  240,  holding  manufacturer  of  patented  watch 
movement,  selling  article  to  jobbers  and  receiving  full  payment,  can- 
not attach  condition  to  contract  of  sale  fixing  price  for  resale  by 
dealers. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
^  Note,  Ann.  Caa.  1916A,  814. 

Validity  of  sale  contract  provision  seeking  to  control  price  for 
resale.    Note,  51  L.  B.  A.  (N.  8.)  525. 

Patents  and  patent  ri^thts  cannot  be  made  eover  for  violation  of  law. 
Approved  in  United  States  v.  Patterson,  205  Fed.  298,  holding  in 
prosecution  of  manufacturer  for  conspiracy  in  restraint  of  interstate 
commerce  in  violation  of  Sherman  Act,  that  rejection  of  evidence  tx> 
show  conspiracy  was  to  restrain  competitors  from  infringing  patent  was 
error. 

Patent  rights  may  be  asserted  in  such  manner  as  to  constitute  mali- 
cious prosecution;  but  assertion  of  lights  under  contracts  conveying  patent 
ilgbts  and  providing  for  prosecution  of  Infringement  suits  is  not  Illegal 
<inder  Sherman  Anti-trust  Act. 

Approved  in  Virtue  v.  Creamery  Package  Mfg.  Co.,  123  Minn.  38,  39, 
L.  R.  A.  1915B,  1179,  142  N.  W.  938,  939,  holding  judgment  for  defend- 
ants in  action  in  Federal  court  for  combination  in  restraint  of  trade 
in  violation  of  Sherman  Act  is  not  res  judicata  of  right  to  maintain 
common-law  action  for  interference  with  business  by  false  representa- 
tions, threats  and  malicious  prosecution. 
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Distinguished  in  Patterson  v.  United  States,  222  Fed.  643,  138 
C.  C.  A.  123,  holding  in  prosecution  for  conspiracy  by  officers  and  agents 
of  manufacturers  of  patented  cash  register  to  restrain  interstate  trade, 
evid^ice  of  purchase  of  business  of  competitors  and  contracts  of  pur- 
chase are  admissible. 

Mere  coincidence  In  time  of  bringing  infringement  snits  is  not  proof 
of  concerted  action  to  injure  competitor  and  conspiracy  la  violation  of  Sher- 
man Anti-trust  Act. 

Approved  in  United  States  v.  Eastman  Kodiak  Co.,  226  Fed.  69,  com- 
bination of  manufacturers  and  importers  of  photographic  supplies  ac- 
quiring exclusive  right  to  sell  in  United  States  and  Canada  imported 
raw  paper  stock  and  forbidding  dealers  to  handle  goods  of  competitors 
or  to  sell  at  other  than  fixed  resale  price  is  violation  of  Sherman  Act. 

Contract  by  which  manufacturer  of  patented  article  makes  another  cor- 
poration its  exclusive  sales  agent  la  not  violation  of  Sherman  Anti-trust 
Act. 

Distinguished  in  United  States  v.  Kellogg  Toasted  Com  Flake  Co., 
222  Fed.  729,  Ann.  Gas.  1916A,  78,  holding  manufacturer  cannot,  in 
connection  with  absolute  sale  to  jobbers,  control  price  at  which  article 
in  patented  cartons  is  resold  by  jobber  or  retailer,  without  violation  of 
Sherman  Act. 

What  are  ill^al  combinations    within    Sherman    Anti-trust    Act. 
Note,  Ann.  Obb.  1913D,  721. 

227  U.  S.  39-60,  67  L.  Ed.  407,  33  Snp.  Ot.  209,  OAMEBON  SEPTIC  TANK 
00.  V.  KNOZVnJJB. 

Although  under  Q^vised  Statutes,  section  4884,  patent  is  for  term  of 
seventeen  years,  under  section  4887,  United  States  patent  granted  for  In- 
vention previously  patented  in  foreign  country,  is  limited  to  expire  with 
foreign  patent 

Approved  in  dissenting  opinion  in  Prest-0-Lite  Co.  v.  Heiden,  219 
Fed.  848,  L.  R.  A.  1915F,  945,  135  C.  C.  A.  515,  majority  holding  com- 
petitor refilling  Prest-0-Lite  tank  or  selling  refilled  tank  without  obliter- 
ating trademark  is  g^uilty  of  unfair  competition. 

227  U.  S.  61-68,  67  L.  Ed.  413,  33  Snp.  Ot.  199,  GRAY  V.  TATLOB. 

Supreme  Oourt  will  follow  tenltozlal  court  in  determination  of  ques- 
tions relating  to  passage  of  act  of  territory. 

Approved  in  Montoya  v.  Gonzales,  232  U.  S.  377,  68  L.  Ed.  650,  34 
Sup.  Ct.  413,  following  territorial  court's  construction  of  New  Mexico 
statute  authorizing  intervention  during  pendency  of  suit,  and  allowing 
intervention  after  judgment  in  partition;  Alzua  v.  Johnson,  231  U.  S. 
110,  58  L.  Ed.  144,  34  Sup.  Ct.  27,  holding  judge  of  Supr^ne  Court  of 
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Philippine  Islands  is  not  subjeet  to  civil  action  for  official  acts  and 
following  decision  of  such  court  ratifying  act  of  judge  in  making 
change  in  judgment;  Sanford  v.  Ainsa,  228  IT.  S.  707,  57  L.  EcL  1035, 
33  Sup.  Ct.  704,  following  decision  of  SupremiB  Court  of  territory  of 
Arizona  holding  under  Arizona  Act  44  of  1899,  §  10,  transferring 
cases  from  District  Court  of  one  county  to  corresponding  court  of 
county  newly  organized,  that  former  court  retains  jurisdiction  until 
conditions  of  transfer  were  fulfilled;  Luke  v.  Smith,  227  U.  S.  381, 
57  L.  Ed.  561,  33  Sup.  Ct.  356,  following  territorial  court's  construction 
of  recording  statute  of  Arizona  that  when  debtor  holds  legal  title  in 
trust  for  others  with  whose  funds  it  was  purchased,  purchaser  at  sal£ 
on  execution  with  notice  of  rights  takes  subject  to  them;  Cordova  v. 
Folgueras  Y  Rijos,  227  U.  S.  379,  57  L.  Ed.  558,  33  Sup.  Ct.  360,  while 
Law  Eleven  of  Toro  was  in  force  in  Porto  Rico  as  to  recognition  of 
rights  of  natural  children,  heirs  have  only  rights  of  inheritance  given 
by  statute,  and  person  not  instituting  suit  to  establish  filiation  within 
four  years  of  majority  as  required  by  provision  of  Code  of  1889, 
art.  137,  cannot  inherit. 

227  U.  S.  69-74,  Ann.  Oas.  1914C,  176,  67  L.  Ed.  417,  33  Sup.  Ct.  192,  MICHI- 
OAK  CENT.  B.  B.  00.  y.  VBEELAND. 

Supreme  Court  will  not  dismiss  writ  of  error  to  revisw  decision  of  State 
court,  although  validity  of  Federal  Employers!'  Iilabtlity  Act  has  been  de- 
termined adversely  to  plaintiff  in  error  since  allowance  of  writ,  but  will 
retain  case  to  decide  other  questions  in  record. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  292,  69  L.  Ed.  961,  35 
Sup.  Ct.  543,  holding  undier  Judicial  Code,  §  250,  appeal  from  court 
of  Appeals  of  District  of  Columbia,  invoked  on  substantial  ground 
other  than  jurisdiction,  extends  to  determination^  of  all  questions  on 
record,  irrespective  of  disx>osition  of  particular  question  on  which 
appeal  is  taken;  Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases), 
232  U.  S.  587,  58  L.  Ed.  743,  34  Sup.  Ct.  372  (affirming  203  Fed.  639), 
upholding  Federal  jurisdiction  of  suit  to  enjoin  collection  of  State 
tax  under  Ohio  statute  of  1911,  imposing  tax  on  gross  intrastate  earn- 
ings of  railroads,  and  holding  statute  is  not  void  as  denial  of  due  pro- 
cess; Norfolk  etc.  Ry.  Co.  v.  Earnest,  229  U.  S.  116,  Ann.  Oas.  1914C, 
172,  57  L.  Ed.  1099,  33  Sup.  Ct.  654,  applying  rule  in  action  for  injuries 
under  Federal  Employers'  Liability  Act;  Cleveland  etc.  Ry.  Co.  v. 
Hirsch,  204  Fed.  854,  123  C.  C.  A.  145,  Federal  court  having  jurisdic- 
tion of  suit  for  cancellation  of  contract  as  one  arising  under  Federal 
law,  may  determine  validity  of  contract  under  State  law;  Cincinnati 
etc.  Traction  Co.  v.  American  Bridge  Co.,  202  Fed.  186,  120  C.  C.  A. 
398,  denying  motion  to  dismiss  suit  to  enforce  lien  for  contract  price 
of  bridge  under  Ohio  statute  subsequently  declared  void,  and  directing 
money  judgment. 
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Federal  Employers'  Ualiillty  Act  of  1908,  relating  to  liability  of  rail- 
roads  to  employees  injured  wUle  engaged  in  interstate  commerce,  super- 
sedes State  legislation  on  same  subject,  and  sncli  act  of  Congress  cannot  be 
pieced  ont  by  resorting  to  local  statutes  of  State  of  procedure  or  that  of 
injury. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  57 
L.  Ed.  1083,  33  Sup.  Ct.  703,  following  rule;  Chicago  etc.  Ry.  Co.  v. 
Devine,  239  tJ.  S.  54,  60  L.  Ed.  142,  36  Sup.  Ct.  28,  holding  Federal 
Employers'  Liability  Act  controls,  to  exclusion  of  State  statutes,  action 
for  injuries  to  employee  engaged  in  interstate  commerce;  Taylor  v. 
Taylor,  232  U.  S.  368,  58  L.  Ed.  641,  34  Sup.  Ct.  360,  6  N.  C.  C.  A.  448, 
holding  widow's  right  of  action  for  death  of  employee  in  interstate 
commerce  is  derived  from  Federal  Employers'  Liability  Act,  whether 
based  upon  section  1  of  original  act  or  upon  section  9  added  by  amend- 
ment of  1910,  and  father  of  deceased  is  not  entitled  to  share  in  amount 
recovered;  Simpson  v.  Shepard,  230  U.  S.  409,  Ann.  Gas.  1916A,  18, 
48  L.  E.  A.  (N.  8.)  1151,  57  L.  Ed.  1545,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action,  regulate  intrastate  rates  of  inter- 
state carrier,  although  relations  between  interstate  and  intrastate  rates  are 
thereby  disturbed;  St.  Louis  etc.  Ry.  Co.  v.  Scale,  229  U.  S.  158,  Ami.  Gas. 
1914G,  156,  57  L.  Ed.  1133,  33  Sup.  Ct.  661,  holding  in  action  for  death  of 
employee  engaged  in  interstate  commerce.  Federal  Employers'  Liability 
Act  applies,  and  personal  representative  alone  may  maintain  action ;  Mis- 
souri etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S.  672, 57  L.  Ed.  698, 33  Sup.  Ct. 
397,  upholding  stipulation  in  contract  for  interstate  shipment  requiring 
^uit  to  be  brought  within  ninety  days  from  happening  of  loss  or  damage ; 
Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  963,  147  C.  C.  A.  624,  holding 
action  for  injuries  to  employee  engaged  in  repairing  bridge  used  in 
interstate  and  intrastate  commerce  must  be  based  on  Federal  Employ- 
ers' Liability  Act,  not  on  Michigan  Workmen's  Compensation  Act; 
American  Brake  Shoe  &  Foundry  Co.  v.  Pere  Marquette  R.  Co.,  223 
Fed.  1020,  validity  of  contract  between  shipper  and  carrier  limiting 
liability  for  loss  of  interstate  shipment  is  Federal  question  to  be  de- 
termined  under  general  common  law,  and  is  not  within  field  of  State 
law  or  regulation;  Peek  v.  Boston  etc.  R.  R.  Co.,  223  Fed.  460,  Federal 
Employers'  Liability  Act  controls  action  for  injuries  where  complaint 
states  cause  of  action  under  that  act  and  also  under  State  act  and 
alleges  parties  were  engaged  in  interstate  commerce,  and  Judicial  Code, 
§  28,  prohibits  removal  to  Federal  court;  Smith  v.  Camas  Prairie  Ry. 
Co.,  216  Fed.  800,  action  for  death  brought  in  State  court  under  Fed- 
eral Employers'  Liability  Act  is  not  removable,  whether  facts  are  suffi- 
cient to  state  cause  of  action  under  such  act  or  not;  Mutual  Film  Co. 
V.  Industrial  Commission,  216  Fed.  140,  upholding  Federal  jurisdiction 
of  suit  to  enjoin  enforcement  of  Ohio  act  providing  for  board  of  cen- 
sors of  motion  picture  films,  alleged  void;  Rail  etc.  Coal  Co.  v.  Yaplc, 
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214  Fed.  277,  upholding  Federal  jurisdiction  of  suit  by  West  Viipnifc 
corporation  to  enjoin  Ohio  Industrial  Commission  from  enforcing  Ohio 
act  of  1914,  regulating  weighing  of  coal  at  mine,  alleged  void  as  im- 
pairing obligation  of  contract;  United  States  v.  Utah  Power  etc.  Co., 
209  Fed.  559,  126  C.  C.  A.  376,  upholding  act  of  1896  authorizing 
Secretary  of  Interior  to  grant  right  of  way  upon  public  lands  and 
forest  reservations  to  electric  power  companies;  Smith  v.  Industrial 
Accident  Commission,  26  Cal.  App.  566,  147  Pac.  602,  denying  re- 
covery under  Workmen's  Compensation  Act  for  injuries  to  employee 
engac^ed  in  interstate  commerce ;  Flanders  v.  Georgia  Southern  etc.  Ry. 
Co.,  68  Fla.  484,  488,  67  South.  69,  70,  Federal  Employers*  Liability  Act 
controls  action  for  death  of  interstate  employee,  and  action  must  be 
brought  by  personal  representative,  not  by  father  for  death  of  minor 
child;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  370,  L.  R.  A.  1916A 
450,  109  N.  E.  347,  holding  action  for  death  of  interstate  employee 
is  controlled  by  Federal .  Employers'  Liability  Act  of  1908,  and  not 
by  State  Workmen's  Compensation  Act;  Wagner  v.  Chicago  etc.  R.  Co., 
265  111.  252,  106  N.  E.  812,  holding  provision  of  Federal  Employers' 
Liability  Act  of  1908  that  contract  exempting  carrier  from  liability 
for  negligence  is  void  applies  in  action  for  injuries  to  interstate  em- 
ployee and  precludes  defense  that  acceptance  of  benefits  as  membeis 
of  relief  association  released  carrier  from  liability;  Southern  Ry.  Co. 
V.  Howerton,  182  Ind.  218,  105  N.  E.  1028,  holding  Federal  Employers' 
Liability  Act  controls  action  for  injuries  to  interstate  employee  and 
reversing  judgment  for  erroneous  instructions  as  to  assumption  of  risk; 
Chicago  etc.  Ry.  Co.  v.  Theis,  96  Kan.  497,  152  Pac.  620,  holding  in 
action  by  carrier  to  recover  undercharges  on  interstate  shipment,  setoff 
for  damages  to  another  interstate  shipment  cannot  be  allowed  where  con- 
ditions precedent  to  recoveiy  of  such  damages,  as  stipulated  in  contract, 
were  disregarded ;  Ray  v.  Missouri  etc.  Ry.  Co.,  96  Kan.  10, 149  Pac.  398, 
upholding  stipulation  in  contract  for  interstate  shipment  requiring 
action  for  damages  for  injuries  or  delays  to  be  brought  within  ninety-one 
days;  Cole  v.  Atchison  etc.  Ry.  Co.,  92  Kan.  135,  139  Pac.  1178,  hold- 
ing in  action  for  injuries  to  employee  sealing  refrigerator-cars,  ruling 
of  lower  court  that  proof  was  insufficient  to  go  to  jury  under  Federal 
Employers*  Liability  Act  of  1908,  but  was  sufficient  under  State  stat- 
utes was  not  prejudicial  error  in  view  of  similarity  of  such  statutes; 
Louisville  etc.  R.  Co.  v.  Strange 's  Admx.,  156  Ky.  444,  161  S.  W.  242, 
holding  Federal  Employers'  Liability  Act  supersedes  State  statute  and 
furnishes  basis  of  recovery  in  action  for  death  of  employee  engaged 
in  interstate  commerce;  South  Covington  etc.  St.  Ry.  Co.  v.  Finan's 
Admx.,  153  Ky.  344,  155  S.  W.  743,  holding  in  action  for  death  of  em- 
ployee engaged  in  interstate  commerce,  Federal  Employers'  Liability 
Act  abrogates  Ohio  statute  upon  which  action  was  based;  Illinois  Cent. 
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R.  Co.  V.  Doherty's  Admr.,  153  Ky.  374,  47  L.  E.  A.  (N.  S.)  SI,  155 
S.  W.  1123,  petition  iix  action  for  death  of  interstate  employee  under 
Federal  Employers'  Liability  Act  failing  to  allege  decedent  left  bene- 
ficiaries designated  by  act  is  defective;  Penny  v.  New  Orleans  Great 
Northern  R.  Co.,  136  La.  967,  66  South.  314,  holding  Federal  Employers' 
Liability  Act  supersedes  State  statute  in  action  for  death  of  interstate 
employee,  and  widow  cannot  maintain  action  in  personal  capacity  and 
as  tutrix  of  minor  children,  but  action  must  be  brought  by  personal 
representative;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219  Mass.  356,  107 
N.  E.  62,  State  court  having  jurisdiction  of  action  by  widow  under 
State  law  for  death  of  husband  andi  of  action  by  widow  as  administra- 
trix under  Federal  Employers'  Liability  Act,  may  determine  which 
law  applies  and  plaintiff  is  not  required  to  elect;  Fenette  v.  Pere  Mar- 
quette R.  Co.,  175  Mich.  674,  144  N.  W.  835,  recovery  for  injuries 
received  in  collision  by  employee  on  intrastate  train  canying  cars 
billed  to  point  outside  of  State,  must  be  under  Federal  Employers'  Lia- 
bility Act;  Sells  v.  Atchison  etc.  Ry.  Co.,  266  Mo.  178,  181  S.  W.  112, 
holding  action  for  death  of  interstate  employee  must  be  brought  by 
personal   representative  under  Federal  Employers'  Liability  Act  and 
rannot  be  brought  by  widow,  under  State  act;  Thompson  v.  Wabash 
Ry.  Co.,  262  Mo.  480,  171  S.  W.  367,  holding  action  for  death  of  loco- 
motive fireman  on  train  of  empty  cars  on  interstate  railroad  must  be 
brought    under    Federal    Employers'  Liability  Act  of  1908;  Mcintosh 
V.  St.  Louis  etc.  R.  Co.,  182  Mo.  App.  295,  168  S.  W.  822,  allowing 
recovery  in  action  for  injuries  to  employee  repairing  bridge,  where  evi- 
dence discloses  employee  was  engaged  in  interstate  commerce,  although 
action  was  not  based  upon  Federal  act;  Vaughan  v.  St.  Louis  etc.  R. 
Co.,  177  Mo.  App.  161,  164  S.  W.  146,  holding  in  action  for  death  of 
interstate  employee  by  widow,  filing  of  appearance  reciting  appoint- 
ment as  administratrix  andt  adopting  in^oceedings  in  her  behalf,  did 
not  cure  error  in  suing  in  individual  capacity;  Lawson  v.  Halifax- 
Tonopah  Min.  Co.,  36  Nev.  603,  135  Pao.  615,  under  Laws  of  1912, 
§  5652,  providing  no  indemnity  contract  nor  acceptance  of  benefits 
shall  be  defense  to  action  for  injuries,  release  for  injuries  amounting 
to  twelve  hundred  dollars  in  consideration  of  thirty-six  dollars  does 
not  prevent  recovery  of  damages;  Shannon  v.  Boston  etc.  R.  R.  Co., 
77  N.  H.  351,  92  Atl.  168,  holding  two  year  limitation  of  Federal  Em- 
ployers'  Liability  Act,  §  6,  applies  in  action  for  injuries  to  interstate 
employee;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  287,  135  Pac.  385, 
holding  Federal  Employers'   Liability  Act  of  1908  supersedes   State 
law,  and  personal  representative,  not  surviving  widow,  has  right  of 
action  for  death  of  interstate  employee;  St.  Louis  etc.  R.  Co.  v.  Bilby, 
35  Okl.  598,  130  Pac.  1094,  holding  provision  of  State  Constitution, 
art.  XXIII^  §  9,  avoiding  contracts  stipulating  for  notice  other  than 
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that  provided  by  law,  is  void  as  to  interstate  shipment,  as  in  conflict 
with  act  of  1906  amending  Interstate  Commerce  Act;  Kamboris  v.. 
Oregon- Washington  R.  &  N.  Co.,  75  Or.  366,  146  Pac.  1099,  holdiTig 
action  for  death  of  employee  engaged  in  interstate  commerce  must  be 
brought  and«r  Federal  Employers'  Liability  Act  not  under  State  stat- 
ute; Southern  Ry.  Co.  v.  Jacobs,  116  Va.  194,  81  S.  E.  101,  fireman  of 
interstate  freight  train  injured  while  shifting  intrastate  cars  in  local 
freight  yard  in  making  up  interstate  train  is  within  Federal  Employers' 
Liability  Act;  Henry  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  644,  147  Pac. 
429,  upholding  provision  in  bill  of  lading  for  interstate  shipment  re- 
quiring claim  for  loss  or  injury  to  be  presented  within  thirty  days; 
dissenting  opinion  in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  38, 
84  S.  E.  46,  majority  holding  void  stipulation  limiting  liability  of  tele- 
graph company  for  unrepeated  message;  dissenting  opinion  in  Eenney 
V.  Seaboard  Air  Line  R.  Co.,  167  N.  C.  18,  Ann.  Gas.  1916E,  450,  82 
S.  E.  970,  majority  holding  in  action  for  death  by  administrator  of 
illegitimate  child,  "next  of  kin"  is  to  be  determined  by  State  statute, 
not  by  common  law,  and  allowing  recovery  for  benefit  of  Intimate 
children  of  his  deceased  mother. 

Distinguished  in  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  347,  155 
N.  W.  869,  holding  void  as  unreasonable,  stipulation  in  special  contract 
requiring  action  for  injuries  to  livestock  to  be  brought  within  sixty 
days ;  dissenting  opinion  in  Wagner  v.  Chicago  etc.  R.  Co.,  265  HI.  256, 
106  N.  E.  814,  majority  holding  provision  of  Federal  Employers*  Lia- 
bility Act  that  contract  exempting  carrier  from  liability  for  negligence 
is  void,  precludes  defense,  in  action  for  injuries  to  interstate  employee^ 
that  acceptance  of  benefits  released  carrier  from  liability. 

At  common  law,  riglit  of  action  for  injury  to  person  is  eztingaiflhed  liy 
death  of  i^arty  injured,  and  Federal  Employers'  Iilaliility  Act  not  iirovidlng 
for  Borvival  of  Bnch  right  of  action,  it  was  extinguished. 

Approved  in  Shawnee  Gas  etc.  Co.  v.  Motesenbocker,  41  Okl.  456, 138 
Pac.  791,  holding  in  action  under  Rev.  Laws  1910,  §§  5281,  5282,  by 
mother  for  death  of  son,  his  brothers  and  sisters  were  next  of  kin  and 
should  have  been  joined. 

Federal  Employers'  Ldability  Act  as  superseding  common  and  stata- 
tory  law  on  same  subject.    Note,  Ann.  Oag.  1915B,  494. 

Limitation  of    Workmen's    Compensation  Act    by  Federal   laws. 
Note,  L.  R.  A.  1916A,  463. 

Federal  Employers'  Liability  Act.    Notes,  L.  R.  A.  19150,  86;  47 
L.  R.  A.  (N.  S.)  47,  48,  64,  66,  67,  76,  77,  81,  82. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    NotOi  9  N.  0.  0.  A.  295. 
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Purpose  of  act  of  Congress  of  1908  was  to  save  riglit  of  action  to  cer- 
tain relatives  dependent  upon  employee  wrongfully  ix^ured,  for  loss  and 
damage  resulting  to  tbem  financially  for  wrongful  death. 

Approved  in  Seaboard  Air  Line  Ry.  Co..  v.  Kenney,  240  U.  S.  493, 
60  L.  Ed.  765,  36  Sup.  Ct.  460,  holding  undier  Federal  Employers'  Lia- 
bility Act,  "next  of  kin"  of  illegitimate  intestate  is  to  be  determined 
by  State  law,  and  half  brothers  and  sisters  are  next  of  kin;  St.  Louis 
etc.  Ry.  Co.  v.  Craft,  237  U.  S.  655,  656,  59  L.  Ed.  1162,  1163,  35  Sup. 
Ct.  704,  9  N.  C.  C.  A.  758,  allowing  recovery  under  Federal  Employers' 
Liability  Act  of  1908,  as  amended  in  1910,  §§1  and  9,  in  action  by 
personal  representative  of  dieceased  employee  for  benefit  of  father, 
not  only  damages  for  pecuniary  loss,  but  damages  for  suffering  of  de- 
cedent while  he  lived;  Garrett  v.  Louisville  etc.  R.  R.  Co.,  235  U.  S. 
312,  59  L.  Ed.  244,  35  Sup.  Ct.  32,  dismissing  action  under  Federal 
Employers'  Liability  Act  of  1908  for  death  of  son,  where  plaintiff 
refuses  to  amend  complaint  to  allege  pecuniary  loss;  Norfolk  etc.  Ry. 
Co.  V.  Holbrook,  235  U.  S.  629,  59  L.  Ed.  393,  35  Sup.  Ct.  143,  7  N.  C. 
C.  A.  819,  holding  while  award  of  damages  under  Federal  Employers' 
Liability  Act  must  be  based  on  money  value,  instructions  that  pecuni- 
ary loss  of  widow  would  be  greater  than  that  of  adults  who  are  merely 
next  of  kin,  are  erroneous;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228 
U.  S.  704,  705,  57  L.  Ed.  1033,  33  Sup.  Ct.  703,  holding  in  action 
under  Federal  Employers'  Liability  Act  of  1908,  for  death  occurring 
prior  to  amendment  of  1910,  paving  rights  .of  injured  employee,  no 
recovery  can  be  had  for  pain  suffered  before  death;  American  R.  Co. 
V.  Coronas,  230  Fed.  546,  144  C.  C.  A.  599,  holding  under  Federal 
Employers'  Liability  Act,  §  6,  permitting  action  for  death  to  be  brought 
by  personal  representative  only,  cause  of  action  accrues  from  date  of 
appointment  of  administrator;  Anderson  v.  Louisville  etc.  R.  Co.,  210 
Fed.  694,  127  C.  C.  A.  277,  holding  action  for  death  of  interstate  em- 
ployee may  be  nudntainedi  by  ancillary  administrator  appointed  in 
State  in  which  death  occurred,  where  suit  is  brought  with  approval  of 
domieiliary  admioistratriic  who  is  also  principal  beneficiary;  Thomas 
V.  Chicago  etc.  Ry.  Co.,  202  Fed.  770,  771,  holding  petition  in  action 
for  death  of  interstate  employee  by  administratrix,  not  stating  that 
deceased  left  widow,  children  or  next  of  kin  for  whose  benefit  right  of 
action  survives,  does  not  state  cause  of  action  under  Federal  Employers' 
Liability  Act;  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  112  Ark.  327, 
Ann.  Caa.  1915B,  834,  167  S.  W.  91,  holding  in  action  for  death  for 
benefit  of  widow  and  children  under  Federal  Employers'  Liability  Act, 
as  amended  in  1910,  measure  of  damages  is  pecuniary  loss  resulting 
from  death;  Flanders  v.  Georgia  Southern  etc.  Ry.  Co.,  68  Fla.  488, 
67  South.  70,  holding  action  for  death  of  interstate  employee  who  is 
minor  must  be  brought  by  personal  representative  not  by  father;  Allen 
V.  Napier,  Maynard  &  Plunkett,  144  Ga.  42,  85  S.  E.  1015,  holding  in 
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action  for  death  of  employee  of  interstate  carrier  for  benefit  of  father, 
attorneys  of  temporary  administrator  were  within  their  rights  in  pay- 
ing snm  recovered  to  sole  beneficiary  and  refusing  pa3rment  to  per- 
manent administrator;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  HI. 
375,  L.  R.  A.  1916A,  450,  109  N.  E.  348,  holding  action  for  death  of 
interstate  employee  is  controlled  by  Federal  Employers'  Liability  Ajct 
and  not  by  State  Workmen's  Compensation  Act;  Chesapeake  etc.  Ry. 
Co.  V.  Dwyer's  Admx.,  157  Ky.  593,  595,  163  S.  W.  753,  754,  reversing 
judgment  for  plaintiff  in  action  for  death  under  Federal  Employers' 
Liability  Act  for  erroneous  instructions  as  to  measure  of  damages, 
where  correct  instructions  could  not  have  been  given  as  petition  stated 
decedent  left  wife  and  children  without  stating  how  many  children; 
Walsh  V.  Lake  Shore  etc.  Ry.  Co.,.185  Mich.  185, 151  N.  W.  756,  allow- 
ing recovery  under  Federal  Employers'  Liability  Act  for  death  of 
member  of  switching  crew  resulting  from  negligence  of  conductor  in 
omitting  to  turn  switch;  Evans  v.  Detroit  etc.  Ry.  Co.,  181  Mich.  422, 
148  N.  W.  493,  allowing  recovery  under  Federal  Employers'  Liability 
Act  for  death  of  car  repairer  engaged  in  interstate  commerce. 

Distinguished  in  dissenting  opinion  in  Norfolk  etc.  Ry.  Co.  v.  Hol- 
brook,  235  U.  S.  633,  59  L.  Ed.  395,  35  Sup.  Ct.  143,  7  N.  C.  C.  A.  825, 
majority  holding  while  award  of  damages  under  Federal  Employers' 
Liability  Act  must  be  based  on  money  value,  instructions  declaring  that 
pecuniary  loss  of  widow  and  minor  children  would  be  greater  than  that 
of  adults  who  are  merely  next  of  kin,  afh  erroneous. 

Damages  for  wrongful  death  under  the  Federal  Employers'  Liabil- 
ity Act.    Note,  7  N.  0.  0.  A.  624,  629,  633. 

Federal  Employers'  Liability  Act  in  giviiig  action  for  benefit  of  reli^ 
tives  of  decedent  sbould  be  constmed  in  same  manner  as  Xrfwd  Camp1>e]l*i 
Act  as  not  continuing  right  of  action  of  injnred  person,  but  as  creating  new 
and  independent  cause  of  action. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  59  L.  Ed. 
1163,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  757,  holding  right  of  action  for  in- 
juries resulting  in  death  survives  to  personal  representatives  of  employee 
under  Federal  Employers '  Liability  Act,  as  amended  in  1910,  and  allow- 
ing recovery  under  that  statute  of  damages  for  decedent's  pain  and 
suffering  together  with  damages  for  father's  pecuniary  loss;  Nashville 
etc.  Ry.  V.  Hubble,  140  Ga.  373,  L.  R.  A.  1915E,  1132,  78  S.  E.  921,  hold- 
ing under  Alabama  statute  suit  by  injured  person  to  which  administrator 
was  made  party  after  her  death  does  not  furnish  ground  for  plea  in 
abatement  of  subsequent  action  for  death  brought  by  administrator; 
Lincoln  v.  Detroit  etc.  Ry.  Co.,  179  Mich.  204,  51  L.  R.  A.  (N.  S.)  710, 
146  N.  W.  410,  holding  under  act  (3  Comp.  Laws,  §§  10427,  10428),  con- 
feiTing  right  of  action  for  death  on  personal  representatives  of  decedent 
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for  benefit  of  persons  deprived  of  his  care  and  support,  new  right  of 
action  arises  and  it  may  not  be  said  to  survive  as  it  does  under  Survival 
Act  (3  Comp.  Laws,  §  10117) ;  Edwards  v.  Interstate  Chemical  Corp. 
Co.,  170  N.  C.  553,  87  S.  E.  636,  denying  recovery  by  administrator  in 
action  under  Revisal,  §  69,  for  death,  where  injured  party  received  com- 
pensation for  injuries  during  his  lifetime ;  City  of  Shawnee  v.  Cheek,  41 
Okl.  261,  Ann.  Obb.  19160,  290,  51  L.  IL  A.  (N.  S.)  672,  137  Pac.  734, 
holding  Rev.  Laws  1910,  §  6281,  does  not  continue  right  of  action  of 
injured  person,  but  confers  upon  beneficiary  new  and  independent  cause 
of  action  for  pecuniary  loss  sustained  by  death;  Bouchard  v.  Central 
Vermont  Ry.  Co.,  87  Vt.  402,  L.  B.  A.  19150,  33,  89  Atl.  476,  declaration, 
in  action  for  injuries  to  engineer  upon  train  engaged  in  interstate  com- 
merce, stating  cause  of  action  under  common  law  and  under  Federal 
Employers'  Liability  Act,  is  not  demurrable;  dissenting  opinion  in  Renn 
V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  146,  86  S.  E.  973,  majority  allowing 
amendment  to  complaint  in  action  against  railroad  for  injuries  to  pump 
repairer  by  adding  allegation  that  plaintiff  was  engaged  in  interstate 
commerce,  although  more  than  two  years  had  elapsed. 

Distinguished  in  Kling  v.  Torello,  87  Conn.  305,  46  L.  R.  A.  (N.  S.) 
930,  87  Atl.  988,  holding  under  Public  Acts  of  1903,  c.  193,  providing  for 
fiorvival  of  action  for  injury  resulting  in  death,  measure  of  damages  is 
value  of  life  of  deceased  to  him,  not  loss  sustained  by  beneficiaries; 
Kelliher  v.  New  York  Cent.  etc.  R.  Co.,  212  N.  Y.  211,  212,  L.  R.  A. 
1915E,  1178,  106  N.  E.  826,  holding  administratrix  cannot  maintain 
action  under  Code  Civ.  Proc.,  §  1902,  for  wrongful  act  causing  death, 
where  action  by  decedent  at  time  of  his  death  was  barred  by  statute  of 
limitations. 

Simultaneousness  of  injury  and  death  as  affecting  action  for  dam- 
ages by  survivors  of  injured  person.    Note,  Ann.  Oas.  19150,  614. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1916E,  1105,  1111,  1126. 

Judgment  in  action  for  personal  injury  as  abatement  of  action  for 
death,  or  vice  versa.    Note,  L.  R.  A.  1916E,  1153,  1165. 

Pecuniary  loss  recoverable  mider  Federal  Employers'  Liability  Act  by 
members  of  family  dependent  upon  employee  in  interstate  commerce  wrong- 
fully killed  Is  not  dependent  solely  upon  legal  liability  of  decedent  to  bene- 
fldary,  bnt  there  must  appear  some  reasonable  expectation  of  pecuniary 
aasistance  or  support  of  wMdi  beneficiary  has  been  deprlTed. 

Approved  in  American  R.  R.  Co.  v.  Didricksen,  227  U.  S.  160,  57  L.  Ed« 
458,  33  Sup.  Ct.  224,  following  rule;  Kansas  City  Southern  Ry.  Co.  v. 
Leslie,  238  IT.  S.  604,  59  L.  Ed.  148S,  36  Sup.  Ct.  844 ,  North  Carolina 
B.  R.  Co.  Y.  Zachary,  232  U.  S.  267,  Ann.  Oafl.  19140, 159,  58  L.  Ed.  595, 
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34  Sup.  Ct.  305,  9  N.  C.  C.  A.  113,  and  Chesapeake  ete.  Ry.  Co.  v.  Kelly, 
241  U.  S.  489,  60  L.  Ed.  1122,  36  Sup.  Ct.  630,  all  holding  damages  re- 
coverable by  relatives  under  Federal  Employers'  Liability  Act  of  1908, 
as  amended  in  1910,  are  limited  to  compensation  for  loss  resulting  from 
death  which  deprived  them  of  reasonable  expectation  of  pecuniary  bene- 
fits ;  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  659,  59  L.  Ed.  1164,  35  Sup. 
Ct.  704,  9  N.  C.  C.  A,  761,  allowing  recovery  under  Federal  Employers' 
Liability  Act  of  1908  as  amended  in  1910,  §§1  and  9,  in  action  by  per- 
sonal representative  of  deceased  employee  for  benefit  of  father,  not  only 
damages  for  pecuniary  loss,  but  damages  for  suffering  of  decedent  while 
he  lived ;  Gulf  etc.  Ry.  Co.  v.  McGinnis,  228  U.  S.  175,  57  L.  Ed.  787,  33 
Sup.  Ct.  426,  3  N.  C.  C.  A.  810,  holding  recovery  under  Federal 
Employers'  Liability  Act  of  1908  must  be  limited  to  compensatins: 
relatives  for  whose  benefit  administrator  sues  as  are  shown  to  have  sas- 
tained  some  pecuniary  loss;  Moffett  v.  Baltimore  etc.  Co.,  220  Fed.  41, 
43, 135  CvC.  A.  607,  holding  in  action  for  death  under  Federal  Employ- 
ers' Liability  Act  for  benefit  of  deceased  employee's  mother,  it  is  neces- 
sary to  prove  that  employee  left  no  widow  or  children  and  that  mother 
had  reasonable  expectation  of  pecuniary  benefit  from  continuance  of 
son's  life;  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  215  Fed.  691,  131  C.  C.  A. 
621,  holding  in  action  for  injuries  under  Federal  Employers'  Liability 
Act,  while  damages  are  limited  to  compensation  for  pecuniary  loss  in- 
struction that  loss  to  wife  and  children  was  greater  than  it  would  be  to  , 
other  dependent  relatives  was  not  erroneous;  New  York  etc.  R.  Co.  v. 
Niebel,  214  Fed.  957,  131  C.  0.  A.  248,  holding  in  action  for  death  under 
Federal  Employers'  Liability  Act,  instructions  referring  to  widow's  loss 
of  association  and  companionship  in  way  to  indicate  pecuniary  impor- 
tance is  error :  Yazoo  etc.  R.  Co.  v.  Wright,  207  Fed.  287, 125  C.  C.  A.  25, 
holding  fact  that  damisges  were  not  apportioned  between  widow  and  chil- 
dren in  action  for  death  under  Federal  Employers'  Liability  Act  of  1908, 
as  amended  in  1910,  is  not  reversible  error,  where  no  exception  was 
taken ;  Illinois  Cent.  R.  Co.  v.  Porter,  207  Fed.  314, 125  C.  C.  A.  55,  hold- 
ing in  action  under  Federal  Employers'  Liability  Act  of  1908,  as  amended 
in  1910,  for  benefit  of  parents  or  next  of  kin,  defect  in  declaration  fail- 
ing to  allege  pecuniary  injury  is  not  fatal,  where  not  objected  to  by  de- 
murrer or  at  trial;  Southern  Ry.  Co.  v.  Vessell,  192  Ala.  443,  68  South. 
337,  holding  in  action  for  death  under  Federal  Employers'  Liability  Act, 
elder  sister  of  deceased,  not  dependent  upon  him,  cannot  recover;  Si 
Louis  etc.  Ry.  Co.  v.  Rodgers,  118  Aik.  270,  176  8.  W.  699,  holding  in- 
struction on  contributory  negligence  in  action  under  Federal  Employers' 
Liability  Act  following  words  of  statute  and  explaining  meaning  was 
correct ;  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  112  Ark.  327,  331,  Ann. 
Gas.  1916B,  834,  167  S.  W.  91,  92,  holding  in  action  for  death  for  bene- 
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fit  of  widow  and  children  of  interstate  employee  under  Federal  act  of 
1908,  as  amended  in  1910,  measure  of  damages  is  pecnniaiy  loss,  result- 
ing from  death ;  Farley  v.  New  York  etc.  R.  Co.,  87  Conn.  336,  336,  338, 
87  Ati.  992,  993,  holding  in  action  under  Federal  Employers'  Liability 
Act  of  1908,  as  amended  in  1910,  instruction  to  jury  to  award  damages 
to  make  good  loss  sustained  by  decedent's  estate,  is  erroneous;  South- 
cm  Ry.  Co.  v.  Hill,  139  Ga.  563,  77  S.  E.  806,  holding  measure  of  dam- 
ages in  action  under  Federal  Employers'  Liability  Act  by  administrator 
for  benefit  of  employee's  widow  and  children,  is  pecuniary  loss  which 
they  sustain;  McCouUough  v.  Chicago  etc.  Ry.  Co.,  160  Iowa,  638,  47 
L.  R.  A.  (N.  S.)  23, 142  N.  W.  73,  holding  in  action  for  death  under  Fed- 
eral Employers'  Liability  Act,  declaration  failing  to  allege  facts  show- 
ing parents  sustained  pecuniary  loss  is  defective;  Louisville  etc.  R.  Co. 
V.  HoUoway's  Admr.^  168  Ky.  266,  269,  181  S.  W.  1128,  1129,  holding  in 
action  for  death  under  Federal  Employers'  Liability  Act  for  benefit  of 
widow  instructions  as  to  pecuniary  loss  were  not  erroneous  when  read 
in  connection  with  instruction  on  contributory  negligence;  McGarvey's 
Guardian  v.  McGarvey's  Admr.,  163  Ky.  244,  173  S.  W.  766,  holding 
minor  son  of  divorced  wife  is  entitled  to  share  in  recovery  for  death  of 
employee  under  Federal  Employers'  Liability  Act;  Chesapeake  etc.  Ry. 
Co.  v.  Dwyer's  Admx.,  162  Ky.  429, 172  S.  W.  919,  holding  in  action  for 
death  under  Federal  Employers'  Liability  Act,  verdict  of  sixteen  thou- 
sand dollars  for  benefit  of  widow  was  not  excessive,  where  employee  was 
earning  about  one  hundred  and  sixty  dollars  per  month;  Louisville  etc. 
R.  Co.  V.  Johnson's  Admx.,  161  Ky.  834, 171  S.  W.  851,  holding  measure  of 
damages  in  action  for  death  under  Federal  Employers'  Liability  Act  is 
compensation  for  actual  pecuniary  loss  to  surviving  relatives ;  Chesapeake 
etc.  Ry.  Co.  v.  Kelly's  Admx.,  160  Ky.  303,  169  S.  W.  739,  holding  in- 
structions as  to  measure  of  damages  in  action  for  death  under  Federal 
Elmployers'  Liability  Act  were  erroneous;  Illinois  Cent  R.  Co.  v. 
Doherty's  Admr.,  153  Ky.  376,  47  L.  R.  A-  (N.  S.)  31,  155  S.  W.  1124, 
denying  recovery  of  damages  in  action  for  death  under  Federal  Employ- 
ers' Liability  Act  for  failure  to  allege  and  prove  decedent  left  any  per- 
son dependent  upon  him;  Cripp's  Case,  216  Mass.  589,  Ann.  Oaa.  1915B, 
828,  104  N.  E.  666,  holding  under  Statute  of  1911,  c.  751,  right  of  re- 
covery does  not  accrue  to  widow  until  death,  and  release  executed  by 
employee  after  his  injury  does  not  exting^h  her  right ;  Femette  v.  Pere 
Marquette  R.  Co.,  175  Mich.  671, 141  N.  W.  1090,  holding  right  of  action 
given  to  injured  employee  by  Pub.  Acts  1909,  Act  No.  104,  survives  his 
death  and  may  be  begun  by  his  personal  representative  under  3  Comp. 
Laws,  §  10117,  but  that  no  double  liability  is  thereby  created;  Johnson 
V.  Dixie  Mining  etc.  Co.,  171  Mo.  App.  143, 166  S.  W.  35,  holding  admin- 
istrator suing  for  damages  for  death  of  intestate  under  Rev.  Stats.  1909, 
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§  §  5426,  5427,  must  allege  for  whose  benefit  suit  is  brought  and  must 
show  pecuniary  loss;  Richelieu  v.  Union  Pac.  R.  Co.,  97  Neb.  368,  149 
N.  W.  775,  allowing  recovery  in  action  for  death  of  employee  under  Fed- 
eral Employers'  Liability  Act,  where  it  is  shown  at  trial  that  deceased 
employee  contributed  to  support  of  his  sister;  Dooley  v.  Seaboard  Air 
Line  Ry.  Co.,  163  N.  C.  458, 459,  79  S.  E.  971,  972,  holding  in  action  by 
father  for  death  of  son  under  Federal  Employers'  Liability  Act,  evidence 
is  sufficient  to  sustain  finding  of  reasonable  expectation  of  pecuniaiy 
beneRt  from  continuance  of  life  of  son ;  Missouri  etc.  Ry.  Co.  v.  Lena- 
han,  39  Okl.  288, 136  Pac.  385,  holding  Federal  Employers'  Liability  Act 
of  1908  supersedes  State  law  and  personal  representative,  not  surviving 
widow,  has  right  of  action  for  death  of  employee  engaged  in  interstate 
commerce ;  Tarborough  v.  Columbia  Ry.  etc.  Co.,  100  S.  C.  39,  84  S.  E. 
310,  holding  question  of  excess  damages  is  for  trial  court  and  affirming 
judgment  on  verdict  for  four  thousand  dollars  for  injuries  to  passenger 
alighting  from  car;  Bennett  v.  Southern  Ry.  Co.,  98  S.  C.  55,  59,  60,  62, 
79  S.  E.  715,  716,  holding  in  action  for  death  of  interstate  fireman,  under 
Federal  Employers'  Liability  Act,  recovery  is  limited  to  compensation 
for  pecuniary  loss;  Nashville  etc.  Ry.  v.  Anderson,  134  Tenn,  682,  684, 
686,  185  S.  W.  681,  682,  holding  in  action  for  death  under  Federal  Em- 
ployers' Liability  Act,  proof  shows  wife  and  child  were  dependent  upon 
deceased  employee  for  support,  but  does  not  show  value  of  customary 
contributions;  Carolina  etc.  Ry.  v.  Shewalter,  128  Tenn.  387,  389,  390, 
391,  392,  Ann.  Gas.  19150,  606,  161  S.  W.  1142,  1143,  1144,  denying  re- 
covery in  action  under  Federal  Employers'  Liability  Act  of  1908  by 
father  and  administrator  for  death  of  son  instantly  killed  by  railroad  in 
interstate  conmierce,  where  there  was  no  proof  of  reasonable  expectation 
of  pecuniary  assistance  or  support  from  deceased;  White  v.  Central  Ver- 
mont Ry.  Co.,  87  Vt.  345,  89  Atl.  624,  holding  in  action  for  death  of 
brakeman  under  Federal  Employers'  Liability  Act,  evidence  that  he  was 
church  member  is  admissible  in  determining  pecuniary  loss  to  infant 
children ;  Fogarty  v.  Northern  Pac.  Ry.  Co.,  85  Wash.  93,  94,  95,  L.  R.  A. 
19160,  803,  147  Pac.  653,  654,  allowing  recovery  in  action  for  death  under 
Federal  Employers*  Liability  Act  for  benefit  of  wife  and  child  aban- 
doned by  husband,  but  to  whom  he  is  under  legal  liability;  dissenting 
opinion  in  Murray  v.  Omaha  Transfer  Co.,  98  Neb.  491,  153  N.  W.  491, 
majority  allowing  recoveiy  for  benefit  of  estate  by  administrator  re- 
viving suit  brought  by  employee  for  injuries  under  State  law;  dissent- 
ing opinion  in  Rowe  v.  Richards,  35  S.  D.  239,  L.  R.  A.  1915E,  1075,  151 
N.  W.  1015,  majority  allowing  recovery  in  action  for  death  by  widow 
and  administratrix  under  Laws  1909^  o,  301,  §  1,  although  husband  made 
settlement  and  executed  release. 
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Distinguished  in  Southern  Ry.  Co.  v.  Bennett,  233  U.  S.  86,  68  L.  Ed. 
868,  34  Sup.  Ct.  666,  10  N.  C.  C.  A.  859,  refusing  to  re-examine  on  writ 
of  error  question  whether  verdict  in  State  court  ia  excessive  in  action 
for  death  under  Federal  Employers'  Liability  Act,  where  excess  does 
not  appear  as  matter  of  law;  Kling  v.  Torello,  87  Conn.  304,  305,  4tf 
L.  R.  A.  (N.  S.)  930,  87  Atl.  988,  holding  under  Public  Acts  of  1903, 
c.  193,  providing  for  survival  of  action  for  injuries  resulting  in  death, 
measure  of  damages  is  value  of  life  of  deceased  to  him,  not  loss  sus- 
tained by  beneficiaries;  Lundeen  v.  Great  Northern  Ry.  Co.,  128  Minn. 
336,  337,  150  N.  W.  1090,  holding  evidence  supports  recovery  in  action 
for  death  under  Federal  Employers'  Liability  Act  for  benefit  of  parents. 

Several  actions  for  wrongful  death.    Note,  L.  R.  A.  1915E,  1100. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  6,  1916. 
Note,  8  K.  0.  0.  A.  6, 17. 

Acts  or  omisaions  of  fellow-servants  for  which  employer  is  liable 
under  the  Federal  Employers'  Liability  Act.  Note,  8  K.  G.  0.  A. 
168. 

Federal  employers'  liability  cases.    Note,  8  N.  0.  0.  A.  810. 

Miscellaneous.  Cited  in  She  waiter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  judgment'  on  authority  of 
principal  case. 

227  U.   8.  74-80,  57  L.  Bd.   428,   88   Sap.  Ot.   190,   OBANT  T.   XTNITED 
STATSa 

Judgment  of  criminal  contempt  ia  reviewable  only  by  writ  of  error,  not 
by  appeal. 

Approved  in  Proudfit  Loose  Leaf  Co.  v.  Kalamazoo  etc.  Co.,  230  Fed. 
132, 133,  144  C.  C.  A«  418,  holding  violation  of  injanoti<Hi  order  against 
infringement  of  patent  is  eivil,  not  eriminal  contempt,  even  though  actu- 
ated by  deaixe  to  avoid  infringement;  Hultbeig  ▼.  Anderson,  214  Fed. 
352,  131  C.  C.  A.  125,  contempt  order  to  ocMup^  witness  to  testify  in 
suit  18  interlocutory  and  reviewable  only  on  appeal  from  final  decree; 
Phillips  Sheet  ft  Tin  Plate  Co.  v.  Amalgamated  Assn.  of  Iron  etc.  Work- 
ers, 208  Fed.  339,  contempt  proceeding  for  violation  of  injunction  order 
issued  in  civil  suit  restraining  members  of  labor  union  from  intimida^ 
tion,  against  persona  picketing  who  were  not  parties  to  suit,  is  criminal 
proceeding. 

Contempt  procedure  in  Federal  court.    Note,  Ann.  Oaa.  1915D,  1060. 

Eeq^iltlng  production  before  grand  Jury  in  Federal  proceeding  of  books 
and  pi^^ers  of  corporation  after  it  bad  ceased  to  do  bnaineBs  and  booka  were 
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« 

transferred  to  another  is  not  denial  of  inivttege  against  self-incriminatLon, 
nor  is  it  unreasonable  search  and  seizure. 

Approved  in  Hcike  v.  United  Slates,  227  U.  S.  143,  67  L.  Ed.  455,  33 
Sup.  Ct.  226,  holding  evidence  given  in  investigation  under  Sherman  Aet 
does  not  give  witness  immunity  under  act  of  1903,  from  prosecution  for 
crimes  remotely  connected  with  testimony  given ;  United  States  v.  Phila- 
delphia &  R.  Ry.  Co.,  225  Fed.  304,  holding  corporation  is  not  protected 
by  fifth  amendment  from  self-incrimination,  and  plea  in  abatement  to 
indictment  on  ground  that  railroad  corporation  was  compelled  to  pro- 
duce books  and  papers  in  violation  of  privilege  against  self-incrimination 
is  insufficient ;  Noreross  v.  United  States,  209  Fed.  18,  126  C.  C.  A.  155, 
holding  subpoena  duces  tecum  to  secretary  of  corporation  to  produce 
books  and  records  relating  to  stated  matters  is  not  void  because  no  pro- 
ceedings against  corporation  or  its  officers  were  pending;  In  re  Fogel- 
man,  204  Fed.  352,  holding  bankrupts  punishable  for  contempt  in  dis- 
regarding orders  of  court  and  in  preventing,  by  false  testimony  and 
concealment  of  assets,  proper  administration  of  bankrupt's  estate. 

Privilege  of  witness  against  self-crimination  as  extmiding  to  corpo- 
ration.   Note,  Ann.  Gas.  1916A,  S80,  S81. 

Right  of  corporation,  corporate  officer  or  other  custodian  to  refuse 
to  produce  books  and  papers.    Note.  47  L.  B.  A.  (K.  S.)  1176. 

Bight  to  compel  attorney  to  produce  books  or  papers  belonging  to 
client.    Note,  Ann.  Gas.  1916A,  67. 

Requiring  attorney  to  produce  client's  papers  as  violation  of  privi- 
lege.   Note,  48  L.  R.  A.  (N.  S.)  385,  386. 

Conclusiveness  of  witness'  statement  that  answer  to  question  would 
tend  to  incriminate  him.    Note,  49  L.  R.  A.  (K.  S.)  827. 

227  U.  a  80-87,  67  L.  Bd.  426,  38  Sup.  Gt  197,  DAVIS  ▼.  ImAB  0VA8  CO. 

Fraud  of  promoters  of  corporation  in  receiving  secret  profits  in  por- 
chase  of  land  for  corporation  is  sufllclent  basis  of  suit  to  eaacel  stock  U- 
siied  to  promoters,  where  innocent  members  of  syndicate  became  stock  wab- 
scribers  and  directors  of  corporation.  * 

Approved  in  Dunlap  v.  Twin  City  Power  Co.,  226  Fed.  164, 141  C.  C.  A. 
159,  issuance  of  stock  by  corporation  to  promoter  in  compensation  for 
his  services,  without  notice  of  his  fraud,  does  not  fix  rights  of  promoter 
and  his  associate,  and  latter  cannot  recover  his  share  of  secret  profits 
after  cancellation  of  certificates;  American  Shipbuilding  Co.  v.  Com- 
monwealth S.  S.  Co.,  215  Fed.  299,  300,  131  C.  C.  A.  596,  holding  corpo-  • 
ration  may  maintain  suit  to  rescind  sale  of  vessel  to  it  for  fraud  of  pro- 
moters in  receiving  secret  profits  from  shipbuilding  company. 

Distinguished  in  Advance  Realty  Co.  v.  Nichols,  126  Minn.  270,  148 
N.  W.  66,  denying  recovery  by  corporation  of  alleged  secret  profits  of 
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promoters  where  such  promoters  and  their  associates  were  sole  incoi-po- 
rators  and  stockholders  and  all  had  prior  knowledge  that  promoters  were 
to  receive  commission. 

Relation  of  promoter  to  corporation  and  stockholders.    Note,  Ann. 
Oafl.  1916B,  176. 

Corporation  may  me  one  or  all  of  tliose  sharing  secret  profits,  and  fact 
tliat  all  Buch  parties  are  not  Joined  is  not  fatal  error. 

Approved  in  Driver  v.  Bmnemery  40  App.  D.  C.  120,  holding  in  suit  for 

accounting  against  members  of  syndicate  organized  for  purchase  and  re» 

sale  of  land,  who  participate  in  secret  profits,  ruling  that  other  members 

were  not  necessary  parties  to  suit  was  not  error. 

227  U.  8.  8fr-100,  67  U  Ed.  431,  38  Sap.  Ot.  185,  INTEB8TATE  COM- 
ICEBCE  COMMISSION  T.  LOX7ISVIIXE  ft  K.  B.  B.  OO. 

Hepburn  Act  of  1906,  amending  Act  to  Begolato  €U>mmerce  of  1887, 
gives  right  to  full  heiiring  on  subject  of  rate  regulation,  and  that  conferred 
privilege  of  introducing  testimony  and  imposed  duty  of  deciding  in  accord- 
ance with  facts  proved. 

Approved  in  Long  Dock  Co.  t.  State  Board  of  Assessors,  86  N.  J.  L. 
600,  92  Atl.  442,  holding  taxpayer  may  call  members  of  board  of  asses- 
sors as  witnesses  and  cross-examine  them  as  to  facts  upon  which  valua- 
tion of  property  is  based,  but  not  as  to  method  by  which  board  reached 
its  results. 

Administratiye  orders,  quasi-Judicial  In  character,  are  void  if  hearing 
was  denied;  if  that  granted  was  inadequate  or  manifestly  unfair;  if  the  find- 
ing was  contrary  to  the  'indisputable  character  of  the  evidence.^ 

Approved  in  Philadelphia  etc.  Ry.  Co.  v.  United  States,  240  U.  S. 
336,  60  L.  Ed.  677,  36  Sup.  Ct.  354,  enjoining  order  of  commission 
requiring  carrier  to  desist  from  discrimination,  where  order  is  unsup- 
ported by  ascertained  facts;  Great  Northern  Ry.  Co.  v.  Minnesota, 
238  U.  S.  345,  59  L.  Ed.  1839,  35  Sup.  Ct.  753,  holding  void  order 
of  State  railroad  commission  requiring  railroad  to  install  weighing 
scales  at  other  stations  to  prevent-  discrimination ;  Louisville  etc.  R.  R. 
Co.  V.  Finn,  235  U.  S.  606,  607,  59  L.  Ed.  883,  384,  35  Sup  Ct.  146, 
upholdang  rate  order  of  Kentucky  Railroad  Commission  made  under 
authority  of  McChord  Act ;  Florida  East  Coast  Ry.  Co.  v.  United  States, 
234  U.  S^  185,  58  L.  Ed.  1272,  34  Sup.  Ct.  867,  holding  void  order  of 
Interstate  Commerce  Commission  reducing  rates  on  citrus  fruits  and 
vegetables  produced  in  Florida;  Whitfield  v.  Ranges,  222  Fed.  749, 
752,  138  C.  C.  A.  199,  holding  alien  ordered  deported  after  unfair 
hearing  should  be  tried  de  novo;  Louisville  etc.  R.  Co.  v.  United  States, 
216  Fed  680,  upholding  order  of  interstate  commerce  commission  estab- 
lishing interstate  rates  on  transportation  of  coal  to  Nashville;  Penn- 
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sylvania  R.  R.  Co.  v.  Public  Service  Commission,  126  Md.  74,  94  All. 
335,  refusing  to  enjoin  enforcement  of  order  of  commission  establish- 
ing rates  for  commutation  tickets,  where  evidence  fails  to  show  rates 
are  unreasonable  or  confiscatory;  United  States  v.  Liouisville  etc.  R.  R. 
Co.,  235  IT.  S.  321,  59  L.  Ed.  251,  35  Sup.  Ct.  113,  arguendo. 

Orders  of  Interstate  Oommerce  OommiMlon  are  not  made  conclnsiYe 
against  direct  attack  by  Act  to  Segnlate  Oommerce,  bnt  are  reviewable  by 
court  of  competent  jurisdiction  when  they  present  Justiciable  question,  and 
whether  carrier  is  deprived  of  constltatlonal  or  statutory  right,  or  whether 
hearing  was  adequate  and  fair  are  matters  within  scope  of  judicial  power. 

Approved  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  235  U.  S. 
320,  59  L,  Ed.  251,  35  Sup.  Ct.  113,  finding  of  Interstate  Commerce 
Commission  that  reshipping  privilege  allowed  at  Nashville  by  certain 
carriers  is  discrimination  is  not  subject  to  review  by  Commerce  Court; 
Interstate  Commerce  Commission  v.  Atchison  etc.  Ry.  Co.,  234  U.  S. 
312,  58  L.  Ed.  1328,  34  Sup.  Ct.  814,  upholding  order  of  commerce 
commission  directing  carriers  to  desist  from  making  additional  charges 
for  delivering  and  receiving  interstate  carload  freight  to  and  from 
industries  within  switching  limits  of  Los  Angeles ;  Louisville  etc.  R.  Co. 
V.  United  States,  216  Fed.  679,  680,  upholding  order  of  Interstate  Com- 
merce Commission  establishing  interstate  rates  on  transportation  of  coal 
to  Nashville;  Mratrfactrrrers'  light  etc.  Co.  v.  Ott,  216  Bed.  946,  deny- 
ing injunction  to  restrain  enforcement  of  gas  rates  fixed  by  State 
commission  after  withdrawal  of  counsel  of  gas  company  from  hearing 
without  justification;  Lehigh  Valley  R.  Co.  v.  Meeker,  211  Fed.  794, 
128  C.  C.  A.  311,  finding  of  commission  on  hearing  for  reparation  that 
interstate  rates  on  coal  are  discriminatory  while  pertinent  in  suit  to 
recover  damages,  as  establishing  violation  of  act  of  1887,  is  not  de- 
cisive as  to  question  of  liability  for  damage  under  section  8;  Lehigh 
Valley  R.  Co.  v.  Clark,  207  Fed.  722,  125  C.  C.  A.  235,  holdings  report 
of  commission  awarding  reparation  for  excessive  rates  does  not  contain 
sufficient  findings  of  fact  to  constitute  prima  facie  evidence  of  actual 
damage  sustained  by  shipper;  State  ex  rel.  Railroad  Commrs.  v.  South- 
em  Telephone  etc.  Co.,  65  Fla.  279,  61  South.  508,  denying  mandamus 
to  compel  telephone  company  to  comply  with  order  of  commission 
beyondi  its  power  to  make;  Public  Service  Commission  v.  Northern 
Cent.  Ry.  Co.,  122  Md.  391,  90  Atl.  119,  holding  rate  order  applying 
to  movement  of  freight  in  Baltimore  void  in  so  far  as  it  requires  use 
of  terminal  facilities  without  adequate  comi>ensation ;  Louii^Ue  etc 
R.  Co.  V.  Kentucky  Railroad  Commission,  214  Fed.  468,  ai^endo. 

Under  Act  to  Regulate  Oommerce,  carrier  retains  primary  right  to  make 
rates,  bnt  If,  after  hearing,  rates  are  shown  to  be  unreasonable,  commission 
may  set  them  aside  and  require  substitution  of  just  charges. 
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Approved  in  Baer  Bros.  Mercantile  Co.  v.  #  Denver  etc.  R.  R.  Co., 
233  U.  S.  488,  68  L.  Ed.  1061,  34  Sup.  Ct.  641,  holding  reparation  order 
is  not  void  because  it  does  not  establish  future  rate;  Atchison  etc. 
Ry.  Co.  V.  United  States,  203  Fed.  57,  upholding  order  of  Interstate 
Commerce  Commission  establishing  interstate  freight  rate  on  lemons 
from  California  to  Atlantic  coast  points;  dissenting  opinion  in  Mitchell 
Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S.  282,  57  L.  Ed.  1486, 
33  Sup.  Ct.  916,  majority  holding  shipper  cannot  maintain  action  for 
unfair  discrimination  in  car  distribution  without  previous  action  by 
commission  upon  question  of  reasonableness. 

Interstate  Oommerce  Commission  is  an  administrative  body,  and  even 
where  it  is  acting  In  quasi-Judicial  capacity,  it  is  not  limited  by  strict  rules 
ai  to  admissibility  of  evidence^  but  essential  rules  of  evidence  must  be  pre- 
served, and  all  parties  must  be  fully  apprised  of  evidence  submitted  or  to  be 
considered,  and  must  be  given  opportunity  to  cross-examine  vritnesses,  to 
inspect  documents,  and  to  offer  evidence  in  rebuttaL 

Approved  in  Whitfield  v.  Hanges,  222  Fed.  754,  138  C.  C.  A.  199, 
hplddng  hearing  in  deportation  proceeding  is  not  fair,  where  inspector 
bases  findings  upon  hearsay  and  rumor  of  alleged  facts,  which  there 
was  no  evidence  to  support,  and  which  accused  had  no  opportunity  to 
refute;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  445,  holding  board 
in  making  assessment  of  franchise  of  railroad  did*  not  have  right  to 
nse  statistics  taken  from  report  of  railroad  to  stockholders  which  was 
made  for  different  purpose  without  giving  railroad  opportunity  to 
explain  statements;  Hanges  v.  Whitfield,  209  Fed.  680,  discharging 
alien  ordered  deported  after  lawful  entry  because  of  subsequent  acts, 
where  order  was  made  on  ex  parte  affidavits  without  giving  alien 
opx)ortunity  to  cross-examine  persons  making  affidavits,  and  without 
advising  alien  of  right  to  counsel  until  after  examination;  Farmers' 
Elevator  Co.  v.  Chicago  etc.  Ry.  Co.,  266  111.  573,  107  N.  E.  843,  order 
of  State  public  utilities  commission  requiring  railroads  to  make  track 
connections,  not  based  upon  evidence  heard!  by  it  but  upon  investiga- 
tion made  by  others  at  its  request,  is  void  under  act  of  1913  requiring 
personal  hearing. 

Value  of  evidence  in  rate  proceedings  varies,  and  weight  to  be  given 
to  it  is  peculiarly  for  the  body  experienced  in  regard  to  rates  and  familiar 
with  Intricacies  of  rate-making. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  United  States,  238  U.  S. 
9,  16,  59  L.  Ed.  1180,  1182,  35  Sup.  Ct.  696,  upholding  rate  order  of 
Interstate  Commerce  Commission;  Louisville  &  N.  R.  Co.  v.  United 
States,  225  Fed.  581,  upholding  order  of  Interstate  Commerce  Commis- 
sion denying  application  of  carrier  to  charge  more  for  short  than  for 
long  haul;  Railroad  Commission  v.  Louisville  etc.  R.  Co.,  140  Ga.  833, 
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Ann.  Oa&  1Q16A,  1018,  JL  R.  A.  1915E,  902,  80  S.  E.  334,  upholding 
order  of  railroad  commission  regulating  sale  and  nse  of  mileage  books; 
Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  166  Wis.  58,  146  N.  W. 
219,  upholding  rate  order  of  railroad  commission. 

When  rail  rates  are  advanced  with  disappearance  of  water  competi- 
tion no  Inference  adverse  to  railroad  can  be  drawn,  but  when  old  rates  are 
maintained  for  several  years  after  snch  disappearance,  presumption  la  that 
rates  were  raised  for  other  reasons. 

Approved  in  Louisville  etc.  R.  Co.  v.  Kentucky  Railroad  Commis- 
sion, 214  Fed.  469,  upholding  order  of  commission  establishing  rates 
on  inward  bound  grain  for  all  purposes,  where  railroads  had  main- 
tained such  rates  for  years  on  grain  inward  bound  to  distillers ;  People 
V.  Public  Service  Commission,  215  N.  Y.  249,  109  N.  E.  264,  reversing 
decision  of  commission  that  burden  of  justifying  increase  in  rates  rested 
upon  railroad. 

Miscellaneous.  Cited  in  Atchison  etc.  Ry.  Co.  v.  United  States,  231 
U.  S.  736,  58  L.  Ed.  460,  34  Sup.  Ct.  316,  afi&rming  decree  on  authority 
of  principal  case. 

227  XT,  S.  100-108,  67  L.  Ed.  437,  33  Sup.  Ot  236,  aXXABDIAN  ASSUEANGE 
CO.  ▼.  QT7INTANA. 

Not  cited. 

227  XT.  S.  108-111,  57  L.  Ed.  441,  33  Sap.  Ct.  239,  DE  BA&Y  v.  LOUISIANA 

Miscellaneous.  Cited  in  Prenica  v.  Bulger,  234  U.  S.  760,  68  L.  Ed. 
1576,  34  Sup.  Ct.  676,  dismissing  for  want  of  jurisdiction. 

227  U.  S.  111-130,  57  la.  Ed.  442,  83  Sup.  m.  229,  TEXAS  ft  NEW  OSLBANS 
E.  E.  OO.  V.  SABINE  TRAM  OO. 

Essential  character  of  commerce  and  not  form  of  bill  of  lading  deter- 
mines whether  shipment  la  Interstate  or  foreign  commerce  or  intrastate 
commerce;  and  shipment  of  merchandise  on  local  hill  of  lading  from  one 
point  In  State  to  another,  Intended  for  export,  with  no  break  in  contimilty 
of  shipment  except  that  necessary  for  transshipment  is  foreign  commerce; 
and  thus  character  attaches  to  dilpment  when  It  is  actually  started  for 
destination  or  delivered  to  carrier  for  transportation. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  639,  60  L.  Ed. 
839,  36  Sup.  Ct.  472,  holding  terminal  services  are  part  of  interstate 
shipment  and  legal  obligation  is  to  be  determined  by  stipulation  of  bill 
of  lading  under  filed  regulations,  which  is  Federal  question,  and  re- 
versing decision  determining  liability  for  loss  of  goods  by  fire  under 
State  law;  Pennsylvania  R.  R.  Co.  v.  Mitchell  Coal  etc.  Co.,  238  U.  S. 
253,  69  L.  Ed.  1294,  36  Sup.  Ct.  787,  holding  record  does  not  show 
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shipments  were  interstate,  and  affirming  judgment  of  State  court  allow- 
ing recovery  of  damages  for  discrimination  in  allowance  of  secret 
rebates;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co.,  238 
U.  S.  466,  467,  59  L.  Ed.  1410,  1411,  35  Sup.  Ct.  896,  whether  method 
of  car  distribution  by  railroad  is  unjust  discrimination,  as  applied  to 
mining  company  selling  f.  o.  b.  at  mines,  product  to  be  transported  to 
other  States,  is  within  jurisdiction  of  Interstate  Commerce  Commission ; 
Illinois  Central  R.  B.  Co.  v.  De  Fuentes,  236  U.  S.  163,  59  L.  Ed.  620, 
35  Sup.  Ct.  275,  Order  No.  295  of  Louisiana  Railroad  Commission  re- 
quiring carriers  to  switch  cars  of  connecting  carriers,  whether  loaded 
with  interstate  or  intrastate  freight,  and  establishing  rates  therefor,  is 
void  as  burden  on  interstate  commerce;  South  Covington  etc.  Street 
Ry.  Co.  V.  Covington,  236  U.  S.  545,  L.  R  A.  1916P,  792,  59  L.  Ed. 
d53p  35  Sup.  Ct.  158,  holding  uninterrupted  transportation  of  passen- 
gers between  States  on  same  cars  Tinder  same  management  and  for 
one  fare  is  interstate  commerce,  and  provisions  in  ordinance  as  to 
number  of  cars  and  number  of  passengers  in  each  car,  is  void;  United 
States  V.  Ohio  Oil  Co.,  234  U.  S.  560,  58  L.  Ed.  1470,  34  Sup.  Ct.  956, 
upholding  provision  of  act  of  1906  including  interstate  transportation 
of  oil  in  pipe-lines  within  provisions  of  Interstate  Commerce  Act; 
Chicago  etc.  Ry.  Co.  v.  Iowa,  233  U.  S.  343,  58  L.  Ed.  992,  993,  34 
Sup.  Ct.  692,  holding  reshipment  from  distributing  point  in  State  to 
other  points  in  State  of  coal  shipped  from  another  State  and  held  by 
consignee  until  sale  is  made,  is  intrastate  and  subject  to  r^ulation 
by  State  commission;  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Cas. 
1916A,  18,  48  L.  R  A.  (N.  S.)  1151,  57  L.  Ed.  1642,  33  Sup.  Ct.  729, 
holding  State  may,  in  absence  of  congressional  action,  regulate  intra- 
state rates  of  interstate  carrier,  although  relations  between  interstate 
and  intrastate  rates  are  thereby  disturbed;  Railroad  Commission  v. 
Texas  etc.  Ry.  Co.,  229  U.  S.  341,  57  L.  Ed.  1219,  33  Sup.  Ct.  837, 
holding  shipments  of  staves  and  logs  intended  for  export  on  local  bills 
of  lading  to  seaport  are  foreign  commerce  subject  to  interstate  and 
not  intrastate  rates;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  232 
Fed.  950,  indictment  charging  carrier  with  engaging  in  interstate  com- 
merce without  filing  tariffs  by  shipment  of  coal  from  x>oint  in  Penn- 
sylvania to  port  in  State,  thence  by  water,  is  insufficient  as  shipment 
may  be  intrastate;  Alabama  Great  Southern  R.  Co.  v.  George  H.  Mc- 
Fadden  &  Bros.,  232  !Fed.  1003,  holding  shipments  of  cotton  to  point 
within  State  to  be  compressed  and  thence  shipped  outside  of  State  are 
interstate  shipments,  although  not  billed  to  ultimate  destination ;  Fornel 
V.  Florida  East  Coast  Ry.  Co.,  65  Fla.  108,  61  South.  197,  holding  in 
action  for  damages  for  delay  in  shipment  where  it  clearly  appears  ship- 
ment was  interstate.  Laws  of  Florida,  Acts  of  1907,  c.  5618,  are  in- 
applicable and  granting  motion  to  strike  certain  portions  of  declaration 
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relating  to  recovery  of  interest  and  attorneys'  fees ;  McCallum  v.  Minne- 
apolis etc.  Ry.  Co.,  129  Minn.  123,  151  N.  W.  975,  holding  trackage 
charges  of  railroad  owning  and  operating  main  line,  and  operating 
stub  lines  owned  by  lumber  company,  for  shipments  originating  on  stub 
lines,  which  it  pays  to  lumber  company,  are  void;  Seaman  v.  Minne- 
apolis etc.  Ry.  Co.,  127  Minn.  187,  149  N.  W.  136,  holding  shipment 
is  interstate  and  Federal  rule  of  damages  applicable;  American  Express 
Co.  V.  Miller,  104  Miss.  250,  45  L.  R.  A.  (N.  S.)  120,  61  South.  308, 
holding  transportation  of  liquor  sold  in  Louisiana  to  customers  in  Mis- 
sissippi, is  interstate  commerce,  and  express  company  could  not, 
under  State  law,  refuse  shipment;  Deardorff  y.  Chicago  etc.  Ry.  Co., 
263  Mo.  76,  172  S.  W.  336,  holding  shipment  of  stock  from  point  in 
Missouri  to  Kansas  City  stockyards  and  unloaded  on  Kansas  side  of 
line  is  interstate,  and  fact  that  stock  is  driven  back  to  sale  pens  on 
Missouri  side  does  not  change  it  to  intrastate  shipment;  Service  & 
Wright  Lumber  Co.  v.  Sumpter  Valley  Ry.  Co.,  67  Or.  85,  135  Pac. 
546,  holding  bill  of  lading  is  not  conclusive  and  question  whether  de- 
livery to  initial  carrier  whose  line  is  wholly  within  State,  is  interstate 
or  intrastate,  is  for  jury;  Duluth-Superior  Milling  Co.  v.  Northern 
Pac.  Ry.  Co.,  152  Wis.  548,  140  N.  W.  1112,  holding  switching  service 
at  initial  carrier's  terminal  yard  is  part  of  interstate  ti*ansportation, 
and  denying  recovery  of  charges  alleged  excessive;  dissenting  opinion 
in  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed  744,  134  C.  C.  A. 
415,  majority  holding  shipment  of  poles  by  mill  company  over  its  log- 
ging road  from  its  own  timber  lands  in  State  to  distributing  point  in 
State  from  which  poles  are  sold  and  reshipped  is  not  interstate  com- 
merce. 

Explained  in  Brunner  v.  Mobile-Gulfport  Lumber  Co.,  188  Ala.  256, 
257,  66  South.  440,  fact  that  purchaser  of  lumber  to  be  delivered 
in  care  of  vessel  at  port  and  there  inspected  intends  lumber  for  export 
does  not  render  transaction  interstate  commerce. 

Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commissioni 
236  U.  S.  156,  59  L.  Ed.  517,  35  Sup.  Ct.  276,  holding  California  rail- 
road commission  may,  in  absence  of  congressional  action,  regulate  rates 
of  carrier  between  point  on  mainland  and  point  on  island  both  within 
State;  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed  739,  134  C.  C.  A 
415,  holding  shipment  of  poles  by  mill  company  over  its  logging  road 
from  its  own  timber  lands  in 'State  to  distributing  point  in  State  from 
which  poles  are  sold  and  reshipx>ed  is  not  interstate  commerce;  Bay 
V.  Merrill  etc.  Lumber  Co.,  211  Fed.  721,  and  Nordgard  v.  Marysville 
etc.  Ry.  Co.,  211  Fed.  723,  both  denying  recovery  under  Federal  Em- 
ployers' Liability  Act  for  injuries  to  railroad  employee  injured  while 
transporting  logs  to  Puget  Sound  from  tract  of  land  in  Washington 
owned  by  railroad^  where  service  of  railroad  was  only  to  earzy  logs 
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to  Sound,  although  eighty  per  cent  of  logs  were  afterward  transported 
in  interstate  or  foreign  commerce. 

227  IT.  8.  131-145,  Ann.  Cm.  1914C,  128,  57  Z^  Ed.  450,  38  Snp.  Ot  226, 
HEIKK  Y.  UNITED  STATE 8^ 

ObTlanB  purpose  of  act  of  1903  for  enforcement  of  Interstate  Com- 
merce and  Antl-tnut  Acts,  was  to  make  evidence  available  which  was  not 
otherwise  obtainable;  act  offered  no  gratuity  to  crime,  but  should  be  con- 
strued as  coterminous  with  privilege  of  person  concerned. 

Approved  in  United  States  v.  Skinner,  218  Fed.  875,  879,  holding 
under  act  of  1893  compelling  person  to  testify  in  investigation  hefore 
commerce  commission,  but  granting  immunity  from  prosecution,  person 
must  claim  privilege  against  self-incrimination  as  basis  of  immunity 
while  testifying. 

Conclusiveness  of  witness'  statement  that  answer  to  question  would 
tend  to  incriminate  him.    Note,  49  L.  B.  A.  (N.  S.)  827. 

Liability  for  conspiracy  is  not  taken  away  by  its  success — that  is,  by 
the  accomplishment  of  the  substantive  offense  at  which  the  conspiracy  aims. 

Approved  in  United'  States  v.  Rabinowich,  238  U.  S.  86,  59  L.  Ed. 
1214,  35  Sup.  Ct.  682,  holding  conspiracy  to«conmiit  offense  made  crim- 
inal by  Bankruptcy  Act,  §  29b,  is  not  of  itself  offense  within  meaning 
of  that  section,  and  prosecution  is  not  limited  by  section  29d;  Frank- 
furt V.  United  States,  231  Fed.  906,  146  C.  C.  A.  99,  holding  indict- 
ment charging  conspiracy  under  Criminal  Code,  §  37,  to  conceal  prop- 
erty of  bankrupt  in  violation  of  Bankruptcy  Act,  §  29b,  is  suf&cient ; 
United!  States  v.  Dahl,  225  Fed.  911,  holding  indictment  charging 
defendants  and  others  unknown  with  conspiracy  under  Penal  Code  of 
1909  for  violation  of  Chinese  Exclusion  Act  of  1882,  §  11,  as  amended 
in  1884,  by  bringing  in  Chinese  aliens  not  entitled  to  enter,  charges 
offense  with  sufficient  particularity;  Steigman  v.  United  States,  220 
Fed.  67,  135  C.  C.  A.  631,  indictment  under  Criminal  Code,  §  37,  for 
conspiracy  to  commit  offense  against  United  States  by  concealing  prop- 
erty from  bankrupt's  trustee  in  violation  of  section  29b  (1),  not  alleging 
appointment  of  trustee,  is  sufficient;  Ryan  v.  United  States,  216  Fed. 
33,  34,  132  C.  C.  A.  257,  indictment  under  Rev.  Stats.,  §  5440,  charging 
formation  in  1906  of  conspiracy  to  transport  explosives  on  interstate 
passenger  train,  in  violation  of  Crinu  Code,  §§  232,  235,  and  alleging 
overt  acts  from  1908  to  1911*  to  carry  out  its  object,  avers  continuing 
conspiracy  to  conmiit  offense  against  United  States. 

Bvideiiee  doming  that  a  consptxacy  had  continued  before  and  after 
ttmM  mmitioiied  In  indictment  la  admltftbla  against  accused  prwaiit  at 
times  testified  to. 


227  U.  S.  145-150      NOTES  ON  U.  S.  REPORTS.  716 

Approved  in  Houston  v.  United  States,  217  Fed.  858,  133  C.  C.  A. 
562,  holding  on  indictment  under  Rev.  Stats.,  §  5440,  for  conspiracy 
to  defraud  United  States  by  fraudulent  bids  for  furnishing  eoal, 
admission  of  evidence  of  other  overt  acts  than  those  specified  in  indict- 
ment was  not  error ;  Breese  v.  United  States,  203  Fed.  831,  122  C.  C.  A. 

142,  prosecution  for  conspiracy  to  embezzle  funds  of  national  bank 
formed  more  than  three  years  before  indictment  is  not  baiTcd  by  limi- 
tations, where  overt  act  was  committed  within  three  years;  State  v. 
Davis,  90  Ohio  St.  107, 106  N.  E.  772,  holding  in  proving  corrupt  intent, 
required  by  Gen.  Code,  §  12,823,  under  indictment  charging  solicita- 
tion of  bribe,  evidence  of  other  similar  offenses  tending  to  show  cor- 
rupt course  of  dealing  of  public  official,  is  admissible. 

227  XJ.  8.  145-160,  67  Z^  Ed.  466»  83  Snp.  Ot  224,  AMEBIOAN  S.  &  00.  ▼. 
DIDBICKSEN. 

Federal  Employerd*  liability  Act  of  1908  creates  new  and  Independent 
cause  of  action  for  death  for  benefit  of  relatiYes  named  in  statute,  and 
damages  recoverable  are  limited  to  loss  resulting  firom  deyrlYation  of  rea- 
sonable expectation  of  pecuniary  benefits  by  wrongful  death  of  injured 
employee. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  59  L.  Ed. 
1163,  35  Sup.  Ct.  704,  3  N.  C.  C.  A.  758,  allowing  recovery  under 
Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910,  §§  1 
and  9,  in  action  by  personal  representative  of  deceased  employee  for 
benefit  of  father  not  only  damages  for  pecuniary  loss  but  damages  for 
suffering  of  decedent  while  he  lived;  Garrett  v.  Louisville  etc.  R;  R. 
Co.,  235  U.  S.  312,  59  L.  Ed.  244,  35  Sup.  Ct  32,  dismissing  action 
under  Federal  Employers'  Liability  Act  of  1908  for  death  ^of  son,  where 
plaintiff  refuses  to  amend  complaint  to  allege  pecuniary  loss;  Norfolk 
etc.  Ry.  Co.  v.  Holbrook,  235  U.  S.  629,  59  L.  Ed.  898,  35  Sup.  Ct 

143,  7  N.  C.  C.  A.  819,  while  award  of  damages  in  action  under 
Federal  Employers'  Liability  Act  must  be  based  on  money  value,  in- 
structions declaring  that  pecuniary  loss  of  widow  and  minor  children 
would  be  greater  than  that  of  adult  beneficiaries  who  are  merely  next 
of  kin,  are  erroneous ;  Taylor  v.  Taylor,  232  U.  S.  369,  58  L.  Ed.  641, 
34  Sup.  Ct.  350,  6  N.  C.  C.  A.  449,  holding  widow's  right  of  action 
for  death  of  employee  in  interstate  commerce  is  derived  from  Federal 
Employers'  Liability  Act  of  1908,  whether  based  upon  section  1  of 
original  act  or  upon  section  9  added  by  amendment  of  1910,  and  father 
of  deceased  is  not  entitled  to  share  in  amount  recovered;  Gulf  etc. 
Ry.  Co.  V.  McGinnis,  228  U.  S.  175,  57  L.  Ed.  787,  33  Sup.  Ct.  426, 
3  N.  C.  C.  A.  810,  holding  recovery  under  Federal  Employers'  Liability 
Act  of  1908  must  be  limited  to  compensating  those  relatives  for  whose 
benefit  administrator  sues  as  are  shown  to  have  sustained  some  pecnni- 
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ary  loss;  St.  Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  705,  57  L.  Ed. 
1038,  33  Sup.  Ct.  703,  holding  in  action  under  Federal  Employers' 
Liability  Act  of  1908  for  death,  occurring  prior  to  amendment  of  1910 
saving  rights  of  injured  employee,  no  recovery  can  be  had  for  pain 
suffered  before  death;  American  R.  Co.  y.  Coronas,  230  Fed.  546, 
144  C.  C.  A.  599y  holding  under  Federal  Employers'  Liability  Act, 
§  6,  permitting  action  for  death  to  be  brought  by  personal  repre- 
sentative only,  cause  of  action  accrues  from  date  of  appointment  of 
administrator;  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  489,  60 
L.  Ed.  1122,  36  Sup.  Ct.  630,  Kansas  City  Southern  Ry.  Co.  v.  Leslie, 
238  U.  S.  604,  59  L.  Ed.  1483,  35  Sup.  Ct.  844,  and  Hogan  v.  New  York 
Cent.  etc.  R.  Co.,  223  Fed.  892,  139  C.  C.  A.  328,  all  holding  damages 
recoverable  by  relatives  under  Federal  Employers'  Liability  Act  of 
1908,  as  amended  in  1910,  are  limited  to  loss  resulting  from  death 
which  deprived  them  of  reasonable  expectation  of  pecuniary  benefits; 
Moffett  V.  Baltimore  etc.  Co.,  220  Fed.  41,  43,  135  C.  C.  A.  607,  holding 
in  action  for  death  under  Federal  Employers'  Liability  Act  for  benefit 
of  deceased  employee's  mother,  it  is  necessary  to  prove  that  employee 
left  no  widow  or  children,  and  that  mother  had  reasonable  expecta- 
tion of  pecuniary  benefit  from  continuance  of  decedent's  life ;  Anderson ' 
V.  Louisville  etc.  R.  Co.,  210  Fed.  695,  127  C.  C.  A.  277,  holding  action 
for  death  of  interstate  employee  may  be  maintained  by  ancillary  ad- 
ministrator appointed  in  State  in  which  death  occurred,  where  suit 
is  brought  with  approval  of  domiciliary  administratrix  who  is  also 
principal  beneficiary;  Illinois  Cent.  R.  Co.  v.  Porter,  207  Fed.  314, 
125  C.  C.  A.  55,  holding  in  action  under  Federal  Employers'  Liability 
Act  of  1908,  as  amended  in  1910,  for  benefit  of  parents  or  next  of  kin, 
defect  in  declaration  failing  to  allege  pecuniary  injury  is  not  fatal,  ^ 
where  not  objected  to  by  demurrer  or  on  trial;  Thomas  v.  Chicago 
etc.  Ry.  Co.,  202  Fed.  771,  holding  petition  in  action  for  death  of 
interstate  employee  by  administratrix,  not  stating  that  deceased  left 
widow,  children,  or  next  of  kin  for  whose  benefit  right  of  action  is 
brought,  does  not  state  cause  of  action  under  Federal  Employers'  Lia- 
bility Act;  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  112  Ark.  331,  Ann. 
030.  1915B,  884,  167  S.  W.  92,  holding  in  action  for  death  for  benefit 
of  widow  and  children  of  interstate  employee  under  Federal  act  of 
1908,  as  amended  in  1910,  measure  of  damages  is  pecuniary  loss  re- 
sulting from  death;  Farley  v.  New  York  etc.  R.  Co.,  87  Conn.  335, 
87  Atl.  992,  holding  in  action  under  Federal  Employers'  Liability 
Act  of  1908,  as  amended  in  1910,  instruction  to  jury  to  award  damages 
to  make  good  loss  sustained  by  decedent's  estate,  is  erroneous;  Allen 
v.  Napier,  Maynard  &  Plunkett,  144  Oa.  42,  85  S.  E.  1015,  holding  in 
action  for  death  of  employee  of  interstate  carrier  for  benefit  of  father, 
attorneys  of  temporazy  administrator  bringing  action  were  within  rights 
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ill  paying  sum  recovered  to  sole  beneficiary  and  not  to  permanent  admin- 
istrator; McCoullough  V.  Chicago  etc.  Ry.  Co.,  160  Iowa,  538,  47  L.  R.  A. 
(N.  S.)  23,  142  N.  W.  73,  holding  in  action  for  death  under  Federal 
Employers'  Liability  Act,  declaration  failing  to  allege  facts  showing 
parents  sustained  pecuniary  loss,  is  defective;  McGarvey's  Guardian 
V.  McGarvey's  Admr.,  163  Ky.  244,  173  S.  W.  766,  holding  minor  son 
of  divorced  wife  is  entitled  to  share  in  recovery  for  death  of  employee 
under  Federal  Employers*  Liability  Act;  Louisville  etc.  R.  Co.  v.  John- 
son's Admx.,  161  Ky.  834,  171  S.  W.  851,  holding  measure  of  damages 
in  action  for  death  under  Federal  Employers'  Liability  Act  is  com- 
pensation for  actual  pecuniary  loss  to  surviving  relatives;  Cincinnati 
etc.  Ry.  Co.  v.  Wilson's  Admr.,  157  Ky.  462,  51  L.  R  A.  (N.  S.)  308, 
163  S.  W.  493,  denying  recovery  in  action  by  administrator  under 
Federal  Employers'  Liability  Act  for  death  of  unmarried  man,  bom 
many  years  after  parents  were  divorced,  although  he  contributed  to 
support  of  his  father's  infant  children  by  second  marriage;  Chesapeake 
etc.  Ry.  Co.  v.  Dwyer's  Admx.,  157  Ky.  595,  163  S.  W.  754,  reversing 
judgment  for  plaintiff  in  action  for  death  under  Federal  Employers' 
Liability  Act  for  erroneous  instructions  as  to  measure  of  damages, 
where  correct  instructions  could  not  have  been  given  as  petition  stated 
decedent  left  wife  and  children  without  stating  how  many  children; 
Richelieu  v.  Union  Pac.  R.  Co.,  97  Neb.  368,  149  N.  W.  775,  aUowing 
recovery  in  action  for  death  of  employee  under  Federal  Employers' 
Liability  Act,  where  it  is  shown  at  trial  that  deceased  employee  con- 
tributed to  support  of  his  sister;  Raines  v.  Southern  Ry.  Co.,  169  N.  C. 
195,  85  S.  E.  297,  holding  in  action  by  father  for  death  of  minor  son 
under  Federal  Employers'  Liability  Act,  evidence  of  reasonable  ex- 
pectation of  pecuniary  aid  was  sufficient  for  submission  to  jury;  Dooley 
v.  Seaboard  Air  Line  Ry.  Co.,  163  N.  C.  458,  463,  79  S.  E.  971,  973, 
holding  in  action  by  father  for  death  of  son  under  Federal  statute, 
evidence  is  sufficient  to  sustain  finding  of  reasonable  expectation  of 
pecuniary  benefit  from  continuance  of  life  of  son;  Nashville  etc.  Ry. 
y.  Anderson,  134  Tenn.  684,  185  S.  W.  681,  holding  in  action  for  death 
under  Federal  act,  proof  shows  wife  and  child  were  dependent  upon 
deceased  employee  for  support,  but  not  value  of  customary  con- 
tributions; Carolina  etc.  Ry.  v.  Shewalter,  128  Tenn.  387,  Asm.  Gas. 
1915C,  605,  161  S.  W.  1142,  denying  recovery  in  action  under  Federal 
Employers'  Liability  Act  of  1908,  by  father  and  administrator  for 
death  of  adult  son  instantly  killed  by  railroad  in  interstate  conuneree, 
where  there  was  no  proof  of  reasonable  expectation  of  pecuniary  assist- 
ance or  support  from  deceased;  Fogarty  v.  Northern  Pac.  Ry.  Co., 
85  Wash.  93^  95,  L.  R.  A.  19160,  803,  147  Pac.  654^  allowing  recovery 
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in  action  for  death  tinder  Federal  Employers'  Liability  Act  for  benefit 
of  wife  and  child  abandoned  by  husband,  but  to  whom  he  is  under 
legal  liability. 

DistingaisheJ  in  Eling  v.  Torello,  87  Conn.  304,  46  L.  B.  A.  (N.  S.) 
930,  87  Atl.  988,  holding  under  Public  Acts  of  1903,  c.  193,  providing 
for  survival  of  action  for  injuries  resulting  in  death,  measure  of  dam- 
age is  value  of  life  of  deceased  to  him,  not  loss  sustained  by  bene- 
ficiaries; Lundeen  v.  Great  Northern  Ry.  Co.,  128  Minn.  336,  337,  150 
N.  W.  1090,  holding  evidence  supports  recovery  in  action  for  death 
un^r  Federal  Employers'  Liability  Act  for  benefit  of  parents;  Vaughan 
v.  St,  Louis  etc.  R.  Co.,  177  Mo.  App.  168,  164  S.  W.  148,  holding 
in  action  for  death  of  interstate  employee  by  widow,  filing  of  entry 
of  appearance  reciting  appointment  as  administratrix  and  adopting 
proceedings  in  her  behalf  did  not  cure  error  in  suing  in  individual 
capacity. 

Damages    recoverable   under    Federal   Employers'    Liability    Act. 
Note,  Ann.  Oaa.  19140,  181,  182. 

Measure  of  damages  recoverable  by  parent  for  death  of  minor  child 
by  wrongful  act.    Note,  Ann.  Gafl.  1916B,  635. 

Damages  for  wrongful  death  under  the  Federal  Employers'  Liabil- 
ity Act.    Note,  7  N.  0.  0.  A.  624,  629,  633. 

Contributory  negligence  as  defense  under  Federal  Safety  Appliance 
Act.    Note,  Ann.  Oas.  1914D,  387. 

Abatement  and  revival  of  actions  for  personal  injuiy  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1916E,  1126. 

Federal  Employers'  Liability  Act.  Note,  47  L.  R.  A.  (N.  S.)  46,  67, 
82,  88. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  16. 

Miscellaneous.  Cited  in  Shewalter  ▼.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  judgment  on  authority  of 
principal  case;  Kamboris  ▼.  Oregon-Washington  R.  &  N.  Co.,  75  Or.  365, 
146  Pac.  1099,  holding  action  for  death  of  employee  engaged  in  inter- 
state commerce  must  be  brought  under  Federal  Employers'  Liability  Act 
of  1908,  as  amended  in  1910,  not  under  State  statute. 

227  T7.  8.  150-164,  ilnn.  Oaa.  19140,  224,  67  L.  Bd.  468,  88  8ap.  Ot.  220, 
BOSS  ▼.  OBEOOK. 

Provision  of  Federal  Oonstitutlon,  articde  I,  section  10,  prohibiting 
States  tiom  passing  ex  post  facto  Uiws  or  laws  impairing  obligation  of  con- 
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tracts,  is  restraint  apon  legialatiYe*  power,  and  concaniB  makiiig  of  laws, 
not  their  constmction  by  courts. 

Approved  in  Frank  v.  Mangom,  237  U.  S.  344,  59  L.  Ed.  987,  35  Sup. 
Ct.  582,  holding  fact  that  decision  of  State  court  denying  motion  to  set 
aside  verdict  on  ground  that  accused's  failure  to  raise  objection  on 
motion  for  new  trial  was  waiver  is  inconsistent  with  previous  practice 
is  not  ex  post  facto  law;  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  235  U.  S. 
54,  59  L.  Ed.  128,  35  Sup.  Ct.  21,  holding  impairment  of  contract  must 
be  by  legislative  action  not  by  judicial  decision  and  contention  of  rail- 
road in  action  by  city  t%  oust  it  from  exclusive  possession  of  street,  that 
judgment  of  State  court  impaired  contract  rights  does  not  give  Federal 
Supreme  Court  jurisdiction  to  review  judgment  under  Judicial  Code, 
§  237;  Moore-Mansfield  Constr.  Co.  v.  Electrical  Installaiion  Co.,  234 
U.  S.  624^  58  L.  Ed.  1606,  34  Sup.  Ct.  941,  holding  change  in  decision  of 
State  court  in  reference  to  scope  of  mechanic's  lien  statute  of  Indiana  is 
not  law  impairing  obligation  of  contract;  Seattle  etc.  Ry.  Co.  v.  Wash- 
ington, 231  U.  S.  570,  58  L.  Ed.  374,  34  Sup.  Ct.  185,  dismissing  writ  of 
error  to  review  State  court 's  construction  of  documents,  where  there  is 
no  impairment  of  rights  by  later  legislation ;  Louisville  etc.  R.  R.  Co.  v. 
Garrett,  231  U.  S.  318,  58  L.  Ed.  246,  34  Sup.  Ct.  48,  order  of  Kentucky 
Railroad  Commission  made  under  authority  of  act  of  1900  has  force  of 
law  within  meaning  of  contract  clause  of  Federal  Constitution. 

Wliile  proTlslon  of  Federal  Constitution  ptcohlbiting  States  to  enact 
ex  post  facto  laws  or  laws  impairing  obligation  of  contracts  is  directed 
against  leglsiatlTe,  not  Judicial  acts,  it  reaches  erery  form  of  legldatlye 
power,  whether  It  be  Constitution,  ameBdment  thereof,  enactment  of  legU- 
latnre,  ordinance  of  mnnlcipallty,  or  regulation  of  otiier  State  Instnmen- 
tallty  exercising  delegated  leglslatlYe  power. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  Ix»  Angeles,  227  U.  S.  296,  57 
L.  Ed.  518,  33  Sup.  Ct.  312,  upholding  Federal  jurisdiction  to  enjoin  en- 
forcement of  municipal  ordinance  establishing  telephone  rates,  alleged* 
to  violate  Fourteenth  Amendment;  Atlantic  Coast  Line  R.  R.  Co.  v. 
Goldsboro,  232  U.  S.  555,  58  L.  Ed.  726,  34  Sup.  Ct.  364,  ordinance  en- 
acted under  authority  of  statute  is  State  law  within  meaning  of  Federal 
Constitution  and  of  Judicial  Code,  §  237,  conferring  jurisdiction  on 
Supreme  Court. 

'Whether  amendment  to  State  Qonstitntlon  reaulring  prosecutions  to  be 
by  indictment  applies  to  pending  cases  is  auestion  of  local  law  and  mling 
of  State  court  that  amendment  Is  prospectiye  iB  not  'reviewable  by  Federal 
Supreme  Court. 

Approved  in  Lem  Woon  v.  Oregon,  229  U.  S.  588,  589,  57  L.  Ed.  1541, 
1842,  33  Sup.  Ct.  783,  holding  Information  Law  of  Or^on  of  1899  was 
not  repealed  as  to  pending  cases  by  constitutional  amendment  requiring 
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prosecutions  in  Circuit  Courts  to  be  by  indictment,  and  sustaining  con- 
viction in  Circuit  Court  in  prosecution  by  information  instituted  prior 
to  amendment. 

Miscellaneous.  Cited  in  Bradley  v.  Spokane  etc.  R.  R/  Co.,  241  U.  S. 
639,  60  L.  IML  1215,  36  Sup.  Ct.  285,  and  Purcell  v.  Quaker  Realty  Co., 
239  U.  S.  635,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  both  dismissing  for  want 
of  jurisdiction. 

227  XT.  8.  165-172,  57  Ll  Ed.  464,  S3  Sup.  Ct.  258,  TTNTFED  STATES  T. 
HABVET  STEEL  00. 

Not  cited. 

227  XT.  S.  175-180,  57  Lw  Ed.  468,  33  Sop.  Cft  265,  BOBINSON  T.  LUV- 
DBiaAM; 

Not  cited. 

227  U.  8.  181-184,  57  Ii.  Ed.  472,  83  8119.  Ot  248,  OUTIEBBEZ  DEL 
ABEOTO  T.  OBAHAM. 

Not  cited. 

227  tJ.  &  184-194,  57  L.  Ed.  473,  33  Sup.  Ot.  250,  OBIOAGO,  E.  L  *  P. 
B.  E.  00.  T.  SOHWTHAET. 

Whether  defendants  In  action  for  personal  injuries  are  Jointly  liable 
is  matter  of  State  law,  and  Federal  Supreme  Ooart  will  not  go  behind  deci- 
sion of  hUthest  State  court. 

Approved  in  Chica^  etc.  Ry.  Co.  v.  Whiteaker,  239  U.  S.  424,  60 
L.  Ed.  364,  36  Sup.  Ct.  153,  affirming  denial  of  petition  for  removal  to 
Federal  court  in  action  for  personal  injuries  against  nonresident  rail- 
road, where  joinder  of  resident  conductor  was  not  fraudulent;  Iba  v. 
Chicago  etc.  R.  Co.,  186  Mo.  App.  723,  176  S.  W.  493,  denying  removal 
of  action  by  widow  against  nonresident  railroad  and  resident  conductor 
for  death  of  husband  ejected  by  conductor  while  train  was  in  motion; 
Pruitt  V.  Charlotte  Power  Co.,  165  N.  C.  419,  81  S.  E.  626,  complaint 
charging  resident  and  nonresident  defendants  with  negligent  operation 
of  line  of  wires  resulting  in  death  of  plaintiff's  intestate  charges  joint 
cause  of  action  and  is  not  removable. 

Motive  of  plaintiif,  taken  by  itself,  does  not  aifect  right  to  remove  and 
if  there  is  joint  liability  he  has  absolute  rii^t  to  enforce  It  whatever  may 
be  reason  for  asserting  right. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Dowell,  229  U.  S.  114,  57  L.  Ed. 
1096,  33  Sup.  Ct.  684,  holding  question  whether  railroad  and  servant  are 
liable  as  joint  tort-feasors  in  action  for  personal  injuries  is  for  State 
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court  to  decide,  and  denying  removal  where  joinder  is  not  fraudulent; 
Hough  V.  Soci^t^  Electrique  Westinghouse  De  Russie,  231  Fed.  343,  344, 
holding  joinder  of  liquidator  in  action  against  foreign  corporation  was 
not  fraudulent  to  prevent  removal,  and  granting  motion  to  remand; 
Rountree  v.  Mt.  Hood  R.  Co.,  228  Fed.  1012,  granting  motion  to  remand 
in  action  against  nonresident  railroad  and  resident  general  manager  for 
damages  from  fire;  Russell  v.  Champion  Fibre  Co.,  214  Fed.  966,  131 
C.  C.  A.  259,  7  N.  C.  C.  A.  926,  holding  complaint  in  action  for  injuries 
to  employee  operating  barking-machine  alleged  joint  negligence  of  foreign 
corporation  and  resident  foreman;  Price  v.  Southern  Power  Co.,  206 
Fed.  498,  holding  joinder  of  resident  lessor  was  not  fraudulent  in  action 
for  death  against  nonresident  lessee,  and  cause  was  removable  to  Fed- 
eral court;  Whiteaker  v.  Chicago  etc.  R.  Co.,  252  Mo.  451,  160  S.  W. 
IQll,  denying  removal  petition  of  nonresident  railroad  in  action  against 
railroad  and  conductor  for  personal  injuries  by  person  kicked  off  top  of 
freight  train  moving  at  high  rate  of  speed. 

Joinder  of  resident  servant  with  nonresident  corporate  defendant 
in  personal  injury  or  death  actions  as  preventing  removal  of  cause. 
Note,  7  N.  0. 0.  A.  926. 

227  V.  8.  194-202,  57  !•.  Ed.  478»  83  Sap.  Ot  251,  BROOKLYN  SON.  ft 
MILLINa  OO.  T.  MTTJiKR      ' 

Not  cited. 

227  tr.  a  202-218,  67  Ll  Ed.  481,  88  Sap.  Ot.  263,  UNITED  STATES  T. 
WINSIiOW. 

Combination  of  manofactnrers  of  noncompetlng  patented  machines  osed 
In  making  shoes  ia  not  violation  of  Sherman  Antl-tmst  Act. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  350, 
354,  355,  362,  365,  393,  394,  409,  414,  holding  combination  of  companies 
manufacturing  noncompeting  shoe  machinery,  and  leases  of  machines 
for  long  term  for  royalty  based  on  number  of  pairs  of  shoes  made,  and 
in  some  cases  requiring  lessee  to  use  other  related  machines,  are  not  void 
under  Sherman  Act. 

Distinguished  in  Patterson  v.  United  States,  222  Fed.  646, 138  C.  C.  A. 
123,  on  trial  of  officers  of  company  for  conspiring  in  restraint  of  com- 
petitor's interstate  trade,  evidence  that  such  company  held  patents  cover- 
ing machines  made  and  sold  by  competitor,  was  inadmissible. 

Only  when  several  acts  are  bound  together  as  parts  of  a  single  plan 
will  an  Intent  be  raised  to  the  dignity  of  an  attempt. 

Distinguished  in  Nash  v.  United  States,  229  U.  S.  378,  67  L.  Ed.  1286, 
33  Sup.  Ct.  780,  holding  unlawful  intent  may  be  sufficient  to  convert  acts 
which  on  their  face  appear  to  be  ordinary  acts  of  competiti<m  or  small 
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dishonesties  of  trade,  into  restraint  of  trade  in  violation  of  Sherman 
Act  of  1890;  United  States  v.  Whiting,  212  Fed.  477,  holding  question 
is  for  jury  whether  combination  of  members  of  three  classes  of  persons 
fixing  price  of  milk  for  resale  in  interstate  commerce  and  controlling 
eighty-six  per  cent  of  milk  sold  in  designated  localities  for  interstate 
trade,  was  in  violation  of  Sherman  Anti^trust  Act. 

227  IT.  S.  218-228,  Aim.  Oas.  1915B,  77,  57  L.  Ed.  488,  38  Bnp.  Ot  246,  8T. 
LOUIS  80X7THW£STEBN  BT.  CO.  v.  AI.EZANDEB. 

In  order  to  render  corporation  amenable  to  service  of  process  in  for- 
eign JniiBdictioii,  It  must  appear  that  corporation  is  transacting  business  in 
that  district  to  such  an  extent  as  to  subject  it  to  jurisdiction  and  laws 
thereof. 

Approved  in  Waahirigton-Viiginia  Ry.  Co.  v.  Real  Estate  Trust  Co., 
238  U.  S.  186,  59  L.  Ed.  1265,  35  Sup.  Ct.  818,  upholding  jurisdiction  of 
District  Court  in  suit  against  coiporation  operating  railroads  outside  of 
State  but  having  offices  and  bank  accounts  within  State  where  service 
of  process  was  made  within  district  upon  president  of  corporation ;  Inter- 
national Harvester  Co.  v.  Kentucky,  234  U.  S.  583,  58  L.  Ed.  1481,  34 
Sup.  Ct.  944,  holding  foreign  corporation  continuously  soliciting  orders 
in  State  through  agents  and  delivering  machines  in  response  to  such 
orders  is  transacting  business  in  State,  and  service  of  process  on  agent 
in  criminal  prosecution  against  corporation,  is  valid ;  Smithson  v.  Roneo, 
231  Fed.  352,  353,  holding  void  service  of  process  in  New  York  on 
managing  director  of  English  corporation  in  United  States  upon  pleasure 
trip,  although  manager  entered  into  preliminary  negotiations  for  con- 
tract, and  corporation  owned  stock  in  New  York  corporation  conducting 
similar  business;  Kirby  v.  Louismann-Capen  Co.,  221  Fed.  271,  holding 
foreign  corporation  making  sales  of  musical  instruments  previously 
shipped  into  State  to  be  sold  by  local  consignees  is  transacting  business 
in  State  and  is  subject  to  suit;  General  Electric  Co.  v.  Best  Electric  Co., 
220  Fed.  348,  holding  under  Judicial  Code,  §  48,  nonresident  corpora- 
tion having  principal  place  of  business  in  another  State,  is  not  subject 
to  suit  for  infringement  because  its  sales  agent  maintains  office  at  his 
own  expense  within  district  and  agent  takes  orders  to  be  filled  at  home 
office;  Dobson  v.  Farbenfabriken  of  Elberfeld  Co.,  206  Fed.  127,  holding 
service  of  process  in  Pennsylvania  upon  New  York  corporation  which 
was  agent  of  German  corporation  gave  court  jurisdiction  of  latter  under 
Pennsylvania  act  of  1901,  where  New  York  corporation  had  place  of 
business  in  Philadelphia;  Real  Estate  Trust  Co.  v.  Washington-Virginia 
Ry.  Co.,  204  Fed.  679,  holding  facts  show  foreign  corporation  was  trans-^ 
acting  business  within  district  and  was  subject  to  service  of  process; 
Smith  V.  Farbenfabriken  of  Elberfeld  Co.,  203  Fed.  481,  121  C.  C.  A. 
598,  holding  resident  of  Canada  conducting  mail  order  drug  business  and 
having  bonded  warehouse  in  Detroit  with  agent  at  that  place  to  conduct 
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business  is  subject  to  suit  in  that  district  for  infringement  of  patent  bj 
service  on  agent  under  Judicial  Code,  §  48;  Hoffman  v.  Washington- 
Virginia  Ry.  Co.,  44  App.  D.  C.  422,  upholding  District  of  Columbia 
Code,  §  1637,  relating  to  service  of  process  on  foreign  corporations  doing 
business  in  District  of  Columbia;  W.  J.  Armstrong  Co.  v.  New  York 
Cent.  etc.  R.  Co.,  129  Minn.  107,  110,  Ann.  Cas.  1916E,  885,  151  N.  W. 
918^  919,  holding  under  State  statute,  service  on  freight  agent  of  foreign 
railroad  sent  into  State  to  solicit  business  gives  State  court  jurisdiction 
in  action  for  breach  of  contract  arising  out  of  business  procured  bj 
agent;  Atkinson  v.  U.  S.  Operating  Co.,  129  Minn.  234,  235,  236,  152 
N.  W.  411,  holding  sufficient  service  upon  president  of  foreign  corpora- 
tion transacting  business  in  State. 

Distinguished  in  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  291,  holding  under 
Judicial  Code,  §  51,  action  by  alien  for  personal  injuries  can  be  brought 
only  in  district  of  which  defendant  is  inhabitant,  and  objection  to  juris- 
diction of  particular  district  is  not  waived  by  special  appearance. 

Oarmack  Amendment  wag  intended  to  facilitate  remedy  of  shipper  by 
making  Initial  carrier  responsible  for  entire  carriage,  but  was  not  intended 
to  make  foreign  corporations,  througli  connecting  carriers,  liable  to  suit 
in  district  in  whicn  they  are  not  carryng  on  business. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229 
Fed.  21,  143  C.  C.  A.  313,  holding  action  for  nondelivery  of  interstate 
shipment  is  one  arising  under  United  States  law,  and  is  removable  to 
Federal  court,  as  State  court  would  have  no  jurisdiction  but  for  Carmack 
Amendment;  Arizona  Eastern  R.  R.  Co.  v.  Stewart,  17  Ariz.  232,  149 
Pac.  753,  755,  holding  initial  carrier  is  not  necessary  party  to  action  by 
terminal  carrier  for  freight  charges  on  interstate  shipment  of  livestock 
including  advances  made  by  initial  carrier;  Southern  Ry.  Co.  v.  Bennett, 
17  Ga.  App.  167,  86  S.  E.  420,  holding  under  Carmack  Amendment 
remedy  against  initial  carrier  is  exclusive,  and  action  against  terminal 
carrier  for  damages  under  Civil  Code  of  1910,  §  2752,  cannot  be  main- 
tained ;  Mewbom  v.  Louisville  etc.  R.  R.  Co.,  170  N.  C.  209,  87  S.  E.  39, 
holding  Carmack  Amendment  of  1906  does  not  abrogate  rule  of  evidence 
that  prima  facie  ease  of  negligence  is  made  against  terminal  carrier  by 
proof  of  delivery  of  goods  to  initial  carrier  in  good  condition  and  de- 
livery of  same  in  bad  condition. 

What  constitutes  doing  business  in  State  by  foreign  corporation. 
Note,  Ann.  Oas.  191SE,  1157. 

Miscellaneous.  Cited  in  Elder,  Dempster  ft  Co.  v.  St.  Louis  S.  W.  Ry. 
Co.,  105  Tex.  639,  154  S.  W.  981,  holding  bill  of  lading  executed  by  car- 
rier is  "contract  in  writing"  within  provision  of  Rev.  Civil  Stats.  1911| 
art.  5688|  limiting  action  to  four  years. 
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227  U.  S.  229>246»  44  L.  B.  A.  (N.  8.)  107,  57  Lu  Ed.  490,  33  Sap.  Ct.  242, 
SCOTT  T.  IaATTIO. 

Purcbasen  of  fractional  sabdiyicdons  of  land  on  banks  of  navigable 
stream  do  not  acquire  title  to  unsnnreyed  island  between  bank  and  thread 
of  stream  as  against  settler  upon  island  with  view  of  acquiring  title  under 
homestead  law. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  459,  460,  58  L.  Ed.  684, 
685,  34  Sup.  Ct.  384,  upholding  jurisdiction  of  State  court  to  protect 
against  trespasser  possessory  right  of  settler  under  homestead  law  on 
land  unsurveyed  or  erroneously  meandered  as  lake;  Steckel  v.  Vancil, 
92  Kan.  594,  141  Pae.  551,  title  to  small  unsurveyed  island  existing  in 
navigable  river  in  Kansas  at  time  of  admission  of  State  is  in  State  as 
against  persons  other  than  Federal  government. 

laands  underlying  navigable  waters  in  State  belong  to  respective  States 
in  virtue  of  their  sovereignty,  and  may  be  used  and  disposed  of  as  they  may 
direct,  subject  to  rights  of  public  in  such  waters,  and  to  paramount  power 
of  Congress  to  control  navigation. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229 
U.  S.  60,  57  L.  £d.  1074,  33  Sup.  Ct.  667,  riparian  owner  on  navigable 
river  is  not  entitled  to  compensation  for  interest  in  potential  water 
power  of  river  upon  determination  by  Congress  that  whole  flow  of  river 
be  directed  to  improvement  of  navigation;  Donnelly  v.  United  States, 

228  U.  S.  262,  Ann.  Caa.  1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  hold- 
ing Hoopa  Valley  Indian  Reservation  in  California  set  apart  for  Indians 
and  not  previously  occupied  by  Indians,  is  "Indian  country''  within 
meaning  of  Rev.  Stats.,  §§  2145,  2146,  and  killing  of  Indian  on  Klamath 
river  within  reservation  by  person  not  of  Indian  blood  is  within  juris- 
diction of  Federal  court;  Whiteside  v.  Norton,  205  Fed.  12,  45  L.  R.  A. 
(N.  S.)  112,  123  C.  C.  A.  313,  where  main  channel  of  river  between  Wis- 
consin and  Minnesota  is  established  by  enabling  acts  and  island  forming 
south  of  main  channel  belongs,  under  Wisconsin  law,  to  owner  of  larger 
island,  dredging  of  new  channel  by  United  States  to  south  of  small  island, 
and  between  it  and  land  of  riparian  owner,  does  not  transfer  island  to 
riparian  owner  on  Minnesota  shore ;  State  v.  Southern  Sand  etc.  Co.,  113, 
Ark.  154,  167  S.  W.  855,  upholding  act  of  1913,  making  it  unlawful  for 
railroad,  corporation,  company,  or  person  to  take  sand  or  gravel  from 
navigable  stream  without  consent  of  attorney  general ;  State  ex  rel.  Daw- 
son V.  Akers,  92  £:an.  177,  Ann.  Oaa.  1916B,  543,  140  Pae.  641,  holding 
riparian  owner  not  having  title  to  bed  of  stream  cannot  object  to  manner 
in  which  State*  regulates  taking  of  sand  from  bed  of  navigable  river ; 
Hill  V.  Newell,  86  Wash.  228,  149  Pae.  951,  where  commercial  waterway 
district  straightens  bend  in  river  by  cutting  new  channel|  title  to  river- 
bed in  bend  is  in  district^  not  in  riparian  owner. 
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Island  witliiii  pnbUc  domain  in  navigable  stream  which  was  in  exist- 
ence at  time  of  survey  of  banks  of  stream  and  also  what  State  was  id- 
mitted  is  not  part  of  bed  of  stream  and  its  ownership  does  not  pass  ^o  State, 
but  remains  property  of  United  States;  and  although  omitted  ftonn.  survey 
It  does  not  become  part  of  fractional  subdivisions  on  bank  of  strea-cm. 

Approved  in  Callahan  v.  Price,  26  Idaho,  752,  765,  146  Pac.  734, 
735,  following  rale;  Moss  v.  Ramey,  239  U.  S.  545,  546,  60  L.  Bd  430, 
36  Sup.  Ct.  184  (affirming  25  Idaho,  5,  6,  7,  8,  9,  10,  136  Pac.  699,  610, 
611),  holding  patents  to  land  abutting  on  river  did  not  include  nnsor- 
veyed  island  l3dng  between  such  land  and  thread!  of  stream;  Producers' 
Oil  Co.  V.  Hanzen,  238  U.  S.  338,  69  L.  Ed.  1386,  35  Sup.  Ct.  755, 
holding  grant  of  fractional  section  of  public  land  specifying  number 
of  acres  conveyed  is  limited  by  traverse  lineS|  and  does  not  include  land 
between  meander  line  and  thread  of  stream;  United  States  v.  Mackey, 
214  Fed.  143,  holding  grant  of  United  States  to  Creek  Indians  did 
not  vest  in  tribe  title  to  bed  of  Arkansas  river  between  high-water 
marks,  but  same  was  held  in  trust  for  future  State  and  passed  to 
Oklahoma  on  its  admission. 

Distinguished  in  Cawlfield  v.  Smyth,  69  Or.  47,  48,  138  Pac.  229, 
holding  owner,  under  patent  from  Unite<i  States  government,  of  land 
bordering  on  non-navigable  lake  correctly  meandered  is  entitled  to 
follow  water  of  lake  no  matter  how  far  it  recedes,  and  is  not  limited 
to  particular  amount. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest 
Territory.    Note,  Ann.  Gas.  1916D,  96S. 

227  XJ.  8.  245-248,  57  L.  Ed.  497,  S3  Sup.  Ct.  240,  JOHNSON  Y.  HOT. 

Writ  of  habeas  corinis  is  not  intended  to  serve  oflLce  of  writ  of  error 
even  after  verdict,  and  is  not  available  before  trial  except  in  rare  and 
exceptional  cases. 

Approved  in  Henry  v.  Henkel,  236  U.  S.  229,  69  L.  Ed.  206,  35  Sup. 
Ct.  64,  person  held  in  custody  for  removal  to  another  jurisdiction  for 
trial  cannot,  in  habeas  corpus  proceeding,  attack  validity  of  act  of 
Congress  imposing  penalty  upon  witness  failing  to  furnish  information 
needed  as  basis  of  legislation;  Moyer  v.  Anderson,  203  Fed.  883,  122 
C.  C.  A.  176,  denying  release  on  habeas  corpus  of  person  convicted  oi 
breaking  into  postoffice,  where  error  in  imposing  sentence,  if  any)  ^^ 
reviewable  on  error;  Ex  parte  Steiner,  202  Fed  422,  124  C.  C.  A.  89, 
upholding  jurisdiction  of  Federal  court  to  punish  for  contempt  vndet 
Judicial  Code,  §  268,  person  misleading  court  by  filing  false  affidavits 
in  opposition  to  motion  for  preliminary  injunction. 

Finality  of  order  in  habeas  eorpus  proceedings.    Note,  Ann.  Oas. 
1916D,  611. 


N. 
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Miscellaneous.    Cited  in  Daeche  v.  Bollschweiler,  241  U.  S.  641,  60 

L.  Ed.  1217,  36  Sup.  Ct.  446,  and!  Craig  v.  Jarrett,  234  U.  S.  752,  58 

L.  Ed.  1577,  34  Snp.  Ct.  776,  both  dismissing  for  want  of  jurisdiction ; 

Wilson  y.  United  States,  229  U.  S.  605,  57  L.  Ed.  1348,  33  Sup.  Ct. 

'774,  dismissing  appeal  upon  authority  of  principal  case. 

227  U.  &  248-265,  57  L.  Ed.  499,  33  Snp.  Ot.  269,  NEW  TOEK,  O.  ft  H.  B.  B. 
CO.  Y.  BOABD  OF  CHOSEN  FBEEH0LDEB8. 

Act  to  Begnlate  Commerce  subjecting  railroads  to  power  of  Congress 
expressly  includes  bridges  and  ferries  used  in  connection  wltli  railroads,  and 
pnts  an  end  to  power  of  States  to  regulate  snch  ferries. 

Distinguished  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  -of  Chosen 
Freeholders,  234  U.  S.  324,  329,  58  L.  Ed.  1333,  1335,  34  Sup.  Ct.  821, 
upholding  New  York  statute  prescribing  round  trip  rates  over  inter- 
state ferry  in  absence  of  congressional  action  on  subject. 

Regulation  of  international  or  interstate  ferries.    Note,  52  L.  E.  A. 
(N.  8.)  574. 

227  U.  S.  266-270,  57  L.  Ed.  506,  33  Sup.  Ct.  262,  ST.  LOXHS,  L  M.  ft  S. 
E.  B.  CO.  y.  EDWABDS. 

Arkansas  Demurrage  Statute  of  1907,  section  8,  imposing  penalty  for 
4tfa7  in  giving  notice  to  consignee  of  arrival  of  shipment,  as  applied  to 
Interstate  shipment,  is  void  as  in  conflict  with  Hepburn  Act  of  1006. . 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission,  236  U.  S. 
447,  59  L.  Ed.  666,  35  Sup.  Ct.  304,  holding  Indiana  statute  requiring 
cars  to  be  equipped  with  grab-irons  or  handholds  is  suspended  by 
Federal  Safety  Appliance  Act  as  to  cars  operated!  on  interstate  lines, 
although  such  ears  are  engaged  only  in  intrastate  commerce;  Gardner 
V.  Western  Union  Tel.  Co.,  231  Fed.  411,  145  C.  C.  A.  399,  holding  in 
action  for  damages  for  delay  in  delivering  interstate  telegram,  amend- 
ment of  1910  to  Interstate  Conunerce  Act  supersedes  provision  of 
Oklahoma  Constitution,  art.  XXTTI,  §  9,  avoiding  contracts  stipulating 
for  notice  other  than  providled  by  law  to  establish  claim,  as  applied 
to  interstate  telegram;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  496,  101 
N.  E.  728,  upholding  limitation  of  liability  under  Carmack  Amendment 
superseding  State  legislation  as  to  interstate  shipment;  Michigan  Cent. 
R.  Co.  V.  Michigan  Railroad  Commission,  183  Mich.  20,  Asm,  Caa. 
1916E,  696,  148  N.  W.  804,  holding  void  act  of  1911  authorizing  State 
Railroad  Commission  to  establish  diemurrage  rules  applicable  to  inter- 
state conmierce,  different  from  demurrage  rules  adopted  by  Interstate 
Commerce  Commission;  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  90, 
143  N.  W.  250,  upholding  limitation  of  liability  in  filed  schedules  for 
loss  of  passenger's  baggage  in  ipterstate  transportation;  Chicago  etc. 
Ry.  Co.  V.  Rock  County  Sugar  Co.,  162  Wis.  379,  156  N.  W.  608,  Stat- 


r 


227  U.  S.  270-277      NOTES  ON  U.  S,  BEPOBT&  728 

ntes  of  1915,  §  1797-lOm,  relating  to  demurrage  charges,  void  as  to 
interstate  shipments;  Chicago  etc.  Ry.  Co.  v.  Menasha  Paper  Co.,  159 
Wis.  516,  149  N.  W.  753,  allowing  recovery  of  d^emun*age  on  inter- 
state cars,  where  delay  was  caused  by  congestion  resulting  from  re- 
moval of  embaiigo  which  embargo  was  violation  of  Hepburn  Act  of 
1906;  dissenting  opinion  in  Vamville  Furniture  Co.  v.  Charleston  etc. 
Ry.  Co.,  98  S.  C.  89,  79  S.  E.  709,  majority  holding  provision  of  Civil 
Code,  §  2573,  imposing  penalty  upon  carrier  for  failure  to  pay  claims 
for  overcharges  on  interstate  shipment  within  specified  time  is  not 
superseded  by  Carmack  Amendment;  Illinois  Central  R.  R.  Co.  v.  Mul- 
berry Hill  Coal  Co.,  238  U.  S.  281,  59  L.  Bd.  1309,  35  Sup.  Ct.  760, 
arguendo.' 

Distinguished  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed. 
915,  holding  void  order  of  Interstate  Commerce  Commission  requiring 
carrier  to  furnish  tank-cars  for  use  by  oil  refinery,  where  carrier  does 
not  possess  such  cars;  Varnville  Furniture  Co.  v.  Charleston  etc.  Ry. 
Co.,  98  S.  C.  82,  79  S.  E.  706,  holding  provision  of  Civil  Code,  1912, 
§  2573,  imxx>sing  penalty  upon  carrier  for  failure  to  pay  claims  for 
overcharges  on  interstate  shipment  within  specified  time,  is  not  super- 
seded by  Carmack  Amendment. 

Validity  of  statute,   ordinance  or  rule  providing  for  reciprocal 
demurrage.    Note,  Ann.  Oaa.  1916E,  702. 

227  IT.  S.  270-277,  67  Ii.  Ed.  607,  33  Sup.  Cn.  362,  POBTO  BICO  T.  BOSALT 
Y  CASmJiO. 

Words  "to  aoe  and  be  sued''  as  used  in  section  of  Organic  Act  of  Porto 
Bico,  amount  only  to  recognition  of  liability  to  be  sued  in  case  of  coiuettt 
duly  given. 

Approved  in  Porto  Rico  v.  Emmanuel,  235  U.  S.  257,  69  L.  Ed.  218, 
35  Sup.  Ct.  33,  holding  government  of  Porto  Rico  is  exempt  from  suit 
without  its  consent,  but  quaere,  whether  pleadings  faiiiy  raised  ques- 
tion of  immunity,  or  whether  pleadings  on  whole  did  not  amount  to 
consent  to  litigate  question  on  merits. 

Distinguished  in  Richardson  v.  Fajardo  Sugar  Co.,  241  U.  S.  47, 
60  If.  Ed.  880,  36  Sup.  Ct.  476,  appearance  of  attorney  general  in 
action  in  United  States  District  Court  of  Porto  Rico  against  treasurer 
of  Porto  Rico  to  recover  taxes  illegally  assessed  amounts  to  consent, 
and  jurisdiction  of  court  cannot  thereafter  be  challenged;  Porto  Rico 
V.  Ramos,  232  U.  S.  631,  58  L.  Ed.  765,  34  Sup.  Ct.  461,  holding  Porto 
Rico  cannot  invoke  immunity  from  suit  without  its  consent  to  defeat 
jurisdiction  in  action  of  ejectment,  where  it  petitioned  to  be  made 
party  defendant  and  asserted  rights  to  property. 
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227  U.  S.  278-296,  67  L.  Ed.  510,  33  Snp.  Ct.  318,  BOUB  TEL.  Ae  TEL.  CO. 
T.  LOS  ANaELES. 

Federal  Judicial  power  is  competent  to  redress  wrong  done  In  violation 
of  Fonrteentli  Amendment  by  State  ol&cer  misusing  power,  and  inquiry 
wliether  State  authorized  such  wrong  is  irreleyant. 

Approved  in  Louisville  &  N.  R.  Go.  v.  Bosworth,  230  Fed.  206,  hold- 
ing equal  protection  clause  of  Fourteenth  Amendment  extends  to  action 
of  State  board  of  equalization;  National  Mercantile  Co.  v.  Keating, 
218  Fed.  478,  holding  equity  court  will  not  inquire  into  validity  of 
"blue  sky  law"  (Laws  Mont.  1913,  c.  85),  at  suit  of  corporation  whose 
plan  of  doing  business  indicates  fraud  on  its  face;  Portland  Ry.  Light 
etc.  Co.  ▼.  Portland,  210  Fed.  669,  upholding  Federal  jurisdiction  of 
suit  to  enjoin  enforcement  of  ordinance  regulating  street  railway  fares 
on  ground  that  rates  are  confiscatory  and  x>enalties  so  excessive  as  to 
prevent  resorting  to  courts  to  determine  validity  of  ordinance;  Long 
Dock  Co.  V.  State  Board  of  Assessors,  86  N.  .J.  L.  601,  92  Atl.  443, 
holding  taxpayer  may  call  members  of  board  of  assessors  as  witnesses 
and  cross-examine  them  as  to  facts  upon  which  valuation  of  property 
is  based^  but  not  as  to  method  by  which  board  reached  its  results; 
dissenting  opinion  in  Ex  parte  Broussard,  74  Tex.  Cr.  348,  349,  169 
S.  W.  667,  majority  upholding  Beaumont  City  Ordinance,  ai't.  991, 
declaring  it  unlawful  to  maintain  stock  pens  within  three  hundred  feet 
of  private  residence  or  hotel  without  permit  from  city  council. 

Acts  done  under  authority  of  municipal  ordinance  passed  in  virtue  of 
power  conferred  by  State  are  embraced  by  Fourteenth  Amendment. 

Approved  in  Cuyahoga  River  Power  Co.  v.  Akron,  240  U.  S.  464, 
60  L.  Ed-  744,  36  Sup.  Ct.  403,  upholding  Federal  jurisdiction  over 
bill  alleging  municipality,  without  condemnation  proceedings,  intends 
to  appropriate  water  rights  without  compensation,  under  ordinance 
violating  contract  clause  and  Fourteenth  Amendment;  Truax  v.  Raich, 
239  U.  S.  37,  60  L.  Ed.  133,  36  Sup.  Ct.  9,  suit  against  attorney  gen- 
eral and  county  attorney  to  restrain  enforcement  of  Arizona  statute 
of  1914,  relating  to  employment  of  aliens,  alleged  to  be  void,  is  not 
suit  against  State;  Louisville  &  N.  R.  Co.  v.  Bosworth,  230  Fed.  220, 
and  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  450,  461,  both  hold- 
ing fact  that  assessment  of  railroad  property  by  State  officers  in  name 
of  and  for  benefit  of  State  is  not  authorized  by  State  laws,  does  not 
prevent  it  from  being  violation  of  Fourteenth  Amendment. 

Miscellaneous.  Cited  in  San  Francisco  v.  Spring  Valley  Water  Co., 
204  Fed.  1006,  122  G.  G.  A.  663|  affirming  judgment  on  authority  of 
principal  oaaei. 
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227  IT.  S.  296-802,  67  Ii.  Ed.  618,  88  Sap.  Ot  273,  WINFBES  T.  KOBTHEBN 
PAO.  B.  B.  CO. 

Federal  EmployerT  Liability  Act  of  1908  introduced  new  policy  and 
radically  changed  ezlBting  law,  and  is  not  remedial  statute  wlilcli  should  be 
construed  as  retrospective. 

Approved  in  Atlantic  Coast  etc.  R.  Co.  v.  Bnmette,  239  U.  S.  20O,  201, 
60  L.  Ed.  226,  227,  36  Sup.  Ct.  76,  holding  action  brought  in  State 
court  under  Federal  Employers'  Liability  Act  of  1908  is  barred,  where 
defendant,  though  not  pleading  action  was  barred,  insists  upon  that 
point  at  trial,  and  record  shows  time  had  elapsecE;  Union  Pacific  R.  R. 
Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S.  199,  68  L.  Ed.  182,  34 
Sup.  Ct.  101,  act  of  1912  permitting  State  statutes  of  limitation  to 
apply  to  adverse  xx>ssession  of  portions  of  right  of  way  granted  to 
railroad  under  act  of  1862,  did  not  have  retroactive  effect;  Southern 
Ry.  Co.  V.  Snyder,  205  Fed!.  871,  124  C.  C.  A.  60,  holding  Safety  Appli- 
ance Act  does  not  take  away  contributory  negligence  as  defense,  and 
Federal  Employers'  Liability  Act  not  being  retroactive  does  not  apply 
where  accident  occurred  prior  to  its  passage;  American  R.  Co.  t. 
Coronas,  230  Fed.  546,  144  C.  C.  A.  599,  holding  under  Federal  Em- 
ployers' Liability  Act,  §  6,  permitting  action  for  dieath  to  be  brought 
by  personal  representative  only,  cause  of  action  accrues  from  date  of 
appointment  of  administrator;  Morrison  v.  Baltiinore  etc.  R.  Co.,  40 
App.  D.  C.  396,  Ann.  Caa.  19140,  1026,  holding  provision  of  Employers' 
Liability  Act  of  1908  extending  time  within  which  actions  may  be 
brought  to  two  years,  is  not  retroactive;  Filley  v.  Illinois  Life  Ins. 
Co.,  93  Kan.  196,  L.  B.  A.  1915D,  134,  144  Pac.  259,  beneficiary  has 
vested  interest  from  time  of  issuance  of  life  policy,  and  provisions  of 
subsequent  statute  are  inapplicable  to  such  policy;  Bouchard  v.  Central 
Vermont  Ry.  Co.,  87  Vt.  402,  L.  R.  A.  19150,  83,  89  Atl.  476,  declara- 
tion in  action  for  injuries  to  engineer  upon  train  engaged  in  interstate 
commerce  stating  cause  of  action  under  common  law  and  under  Fed- 
eral Employers'  Liability  Act,  is  not  demurrable ;  dissenting  opinion  in 
Atchison  etc.  Ry.  Co.  v.  Hines,  211  Fed.  269,  127  C.  C.  A.  632,  majority 
holding  in  action  for  injuries  from  defective  appliance  under  Federal 
Employers'  Liability  Act  of  1908,  refusal  to  charge  jury  that  em- 
ployee's negligence  barred  action  was  error. 

Distinguished  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  920,  47 
L.  B.  A.  (N.  S.)  21,  123  C.  C.  A.  240,  holding  provisions  of  amendment 
of  1910  to  Federal  Employers'  Liability  Act  of  1908,  prohibiting  re- 
moval to  Federal  court  of  actions  brought  under  act  in  State  court, 
applies  to  causes  of  action  arising  before  its  enactment. 

Retroactive  effect  of  statutes  relative  to  employers'  liability.    Note, 
44  L.  E.  A.  (N.  8.)  841. 
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Action  nnder  Federal  Employers'  Uabllity  Act  of  1908  by  personal 
repres3ntative  is  distinct  cause  of  action  from  that  by  parents  of  deceased 
minor  under  State  law. 

Approved  in  McCarthy  v.  William  H.  Wood  Lumber  Co.,  219  Mass. 
569,  107  N.  E.  441,  holding  judgment  in  action  by  administrator  for 
suffering  of  his  intestate  before  death  is  not  res  judicata  in  action  for 
death  for  benefit  of  next  of  kin  by  same  administrator. 

Federal  Employers'  liability  Act.    Note,  47  L.  E.  A.  (N.  S.)  45,  78. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  0.  IL  5. 

227  U.  &  308-308,  67  L.  Ed.  620,  33  Snp.  Ot  290,  HUTCHINSON  ▼.  VAL- 
DOSTA. 

Ordinance  providing  for  system  of  sewers  and  to  compel  property 
owners  to  connect  therewith,  to  be  enforced  by  penalties,  is  not  denial  of 
due  process  of  law. 

Approved  in  Weber  v.  Doust,  84  Wash.  334,  146  Pac.  624,  holding 
detention  of  child  under  juvenile  delinquency  aot  without  warrant  was 
not  denial  of  due  process. 

Distinguished  in  Malone  v.  Quincy,  66  Fla.  62,  Ann.  €a8.  1916D,  208, 
62  Sooth.  925,  holding  ordinance  forbidding  use  of  earth  closets  in 
designated  portions  of  city  regardless  of  whetlier  they  are  nuisance  is 
not  authorized  by  Charter  Act  (Acts  1907,  c.  6844). 

227  U.  8.  308-326,  Ann.  Oas.  191SE,  906,  43  L.  It.  A.  (N.  S.)  006,  67  It.  Ed. 
623,  33  Sup.  Ct.  281,  HOKE  V.  UNITED  STATES. 

Power  of  Congress  over  interstate  commerce  is  direct  and  unlimited. 
Sach  power  is  complete  in  itself  and  Congress,  as  an  incident  to  it,  may 
adopt  not  only  means  necessary  but  convenient  to  its  exercise,  and  means 
may  have  qnality  of  police  regulations. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  614,  615,  60 
L.  Ed.  415,  36  Sup.  Ct.  192,  upholding  amendment  of  1912  to  Food 
and  Drugs  Act  of  1906,  under  which  amendment  misbranding  includes^ 
false  and  fraudulent  statements  regarding  curative  effect  of  drugs; 
United  States  v.  Ohio  Oil  Co.,  234  U.  S.  561,  58  L.  Ed.  1471.  34  Sup. 
Ct.  956,  upholding  act  of  1906  extending  Interstate  Commerce  Act 
to  persons  or  corporations  engaged  in  transportation  of  oil  by  pipe- 
lines,  as  applied  to  pipe-lines  used  in  carrying  everybody's  oil  to  market ; 
Wilson  V.  United  States,  232  U.  S.  567,  58  L.  Ed.  731,  34  Sup.  Ct.  347, 
holding  limitation  of  means  of  transportation  to  common  earner  is 
not  necessary  in  order  to  sustain  validity  of  White  Slave  Traffic  Act  of 
1910;  McDermott  v.  Wisconsin,  228  U.  S.  128,  Ann.  Caa.  1915A,  39. 
47  L.  R.  A.  (N.  S.)  984,  57  K  Ed.  764,  33  Sup.  Ct.  431,  holding  Wis- 
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consin  statute  of  1907  prescribing  label  for  eom  synip  and  prohibiting 
all  other  labels  is  void  as  in  conflict  with  Food  and  Drugs  Act  of 
1906 ;  Weber  v.  Freed,  224  Fed  368,  140  C.  C.  A.  41,  and  United  States 
V.  Johnston,  232  Fed.  975,  976,  both  upholding  act  of  1913  prohibiting 
introduction  into  United  States  or  transportation  between  States  of 
prize-fight  films;  Morris  v.  United  States,  229  Fed.  519,  143  C.  C.  A. 
584,  upholding  act  of  1913  prescribing  punishment  for  breaking  seal 
of  interstate  car  with  intent  to  commit  larceny;  Marienelli  v.  United 
Booking  Offices,  227  Fed.  167,  holding  combination  of  vaudeville  theaters 
scattered)  throughout  United  States  and  agreement  not  to  employ  per- 
formers not  booked  through  booking  agents  and  to  blacklist  perform- 
ers playing  outside  of  circuits,  relates  to  interstate  commerce  and  is 
violation  of  Sherman  Act;  Gottstein  v.  lister,  88  Wash.  515,  153  Pae. 
614,  and  West  Virginia  v.  Adams  Express  Co.,  219  Fed.  802,  136 
C.  C.  A.  464,  both  upholding  Webb-Kenywi  Act  of  1913,  prohibiting 
shipments  of  liquor  into  State  for  use  in  violation  of  prohibition  law; 
Hays  V.  United  States,  231  Fed.  109,  145  C.  C.  A.  294,  Diggs  v.  United 
States,  220  Fed.  557,  136  C.  C.  A.  147,  United  States  v.  FlaspoUer,  205 
Fed.  1007,  and  Johnson  v.  United  States,  215  Fed.  683,  684,  L.  R.  A. 
1915A,  862,  131  C.  C.  A.  613,  all  holding  White  Slave  Traffic  Act  of 
1910  includes  transportation  in  interstate  commerce  of  woman  or  girl 
for  immoral  purpose  in  case  involving  no  financial  gain;  Unite4»£tates 
V.  Shauver,  214  Fed.  156,  holding  void  Migratory  Bird  Act  of  1913; 
Clark  V.  Unitedi  States,  211  Fed.  918,  128  C.  C.  A.  294,  upholding  Penal 
Code,  §  245,  making  it  offense  to  deposit  with  common  carrier  for  inter- 
state transportation  any  obscene,  lewd  or  lascivious  book;  concurring 
opinion  in  State  v.  Cardwell,  166  N.  C.  317,  81  S.  E.  631,  majority 
holding  accused  owning  whisky  which  was  in  State  or  in  another  State, 
making  contract  of  sale,  receiving  price,  and  delivering  whisky  in 
State  through  express  company,  is  guilty  of  making  illegal  sale;  dis- 
senting opinion  in  First  Nat.  Bank  of  Anamoose  v.  United  States,  206 
Fed.  385,  46  L.  R.  A.  (N.  S.)  11S9,  124  C.  C.  A.  256,  majority  holding 
collection  by  bank  of  sight  diraft  attached  to  bill  of  lading  for  inter- 
state shipment  of  liquor,  and  delivery  of  bill  of  lading  to  consignee, 
does  not  subject  bank  to  fine  under  Penal  Code,  §  239;  dissenting 
opinion  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed.  822,  824, 
majority  holding  void  amendment  subjecting  owners  of  interstate  oil 
pipe-lines  to  provisions  of  Interstate  Commerce  Act,  as  applied  to 
owners  using  pipe-lines  for  their  own  private  business. 

Commerce  among  the  States  consists  of  intercourse  and  traffic  between 
their  citizens,  and  includes  transportation  of  persons  and  property. 

Approved  in  United  States  v.  Grand  Trunk  Ry.  Co.  of  Canada,  225 
Fed.  285,  holding  commerce  of  domestic  origin  transferred  through 
foreign  country  to  point  in  United  States  is  included  in  Interstate  Com- 
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mere©  Act  of  1887;  Louisville  etc.  R.  Co.  v.  Miller,  156  Ky.  682,  50 
L.  R.  A.  (N.  S.)  819,  162  S.  W.  75,  holding  Carmack  Amendment  super- 
sedes provision  of  Kentucky  Constitution,  §  196,  and  upholding  limita- 
tion of  liability  for  passenger's  baggage  in  interstate  transportation 
under  Rule  17  of  filed  tariff  schedules ;  Hewitt  v.  State,  74  Tex.  Cr.  51, 
167  S.  W.  43,  holdino:  Acts  32d  Legislature,  c.  23,  making  it  felony  for 
person  to  procure  female  to  leave  State  for  purpose  of  prostitution,  is 
not  void  as  regulation  of  interstate  commerce,  since  it  is  not  transpor- 
tation but  act  inducing  woman  to  leave  State  that  is  punishable. 

ITnder  our  dual  f om  of  govexnment  powers  reserved  to  States  and 
those  conferred  upon  nation  are  adapted  to  be  exerdsed,  wbether  Independ- 
ently or  concurrently,  to  promote  general  welfare^  material  and  moral. 

Approved  in  Western  Union  Tel.  Co.  v.  South  etc.  R.  Co.,  184  Ala.  93, 
62  South.  796,  holding  condemnation  of  unused  portion  of  interstate  rail- 
road for  telegraph  line  under  State  statutes  is  not  interference  with 
interstate  commerce. 

White  Slave  Trafflc  Act  of  1910  is  legal  ezereiae  of  power  of  Oongressr 
to  regulate  interstate  eommerce. 

Approved  in  Harris  v.  United  States,  227  U.  S.  341,  57  L.  Ed.  535.  33 
Sup.  Ct.  289,  and  Bennett  v.  United  States,  227  U.  S.  337,  57  L.  Ed.  538, 
33  Sup.  Ct.  288,  both  following  rule ;  Wilson  v.  United  States,  232  U.  S. 
565,  58  Lb  Ed.  731,  34  Sup.  Ct.  347,  retaining  jurisdiction  to  pass  upon 
other  questions  in  record,  although  question  of  validity  of  White  Slave 
Traffic  Act  has  been  settled  adversely  to  plaintiff  in  error;  United  States 
V.  Vaughn,  209  Fed.  719,  holding  complaint  on  which  accused  was 
arrested  and  held  for  removal  to  another  Federal  district,  charges  offense 
under  White  Slave  Traffic  Act  of  1910 ;  State  v.  United  States  Express 
Co.,  164  Iowa,  131, 145  N.  W.  458,  upholding  Webb-Kenyon  Act  of  1913 
prohibiting  shipment  of  liquor  into  State  to  be  used  in  violation  of  State 
laws;  State  v.  Harper,  48  Mont.  460,  462^  464,  465,  Ann.  Oas.  1915D, 
1017,  61  L.  R.  A  (N.  S.)  157,  138  Pac.  496,  497,  498,  holding  Laws  1911, 
prohibiting  importation  into  State  of  women  and  girls  for  immoral  pur- 
poses, are  void  as  in  conflict  with  Federal  White  Slave  Traffic  Act  of 
1910 ;  concurring  opinion  in  Southern  Express  Co.  v.  City  of  High  Point, 
167  N.  C.  109,  83  S.  E.  256,  majority  holding  in  suit  to  enjoin  prosecu- 
tion under  Pub.  Laws  1907,  c.  1014,  for  importation  of  intoxicating 
liquor,  whether  importation  for  personal  use  is  valid  defense  is  matter 
to  be  determined  in  prosecution,  not  by  injunction. 

Federal  White  Slave  Aflt.    Note,  L.  R.  A.  1915A,  863,  865,  866,  867, 
868,  869. 
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227  U.  8.  326-333,  Ann.  Cas.  1913E,  911,  57  Ii.  Ed.  528,  33  Sup.  Ct.  286, 
ATQANASAW  T.  UNITED  STATE& 

Wliite  StoTe  Traffic  Act  of  1910  Is  legal  exercise  of  power  of  Congress 
to  regulate  Interstate  commerce. 

Approved  in  State  v.  Harper,  48  Mont.  464,  Ann.  Cas.  1915D,  1017,  51 
L.  E.  A.  (N.  S.)  157,  138  Pac.  498,  holding  Laws  of  1911  prohibiting 
importation  into  State  of  women  and  girls  for  immoral  purposes  is  void 
as  in  conflict  with  Federal  White  Slave  Traffic  Act  of  1910;  Hays  v. 
United  States,  231  Fed.  109,  Diggs  v.  United  States,  220  Fed.  557,  136 
C.  C.  A.  147,  and  Johnson  ▼.  United  States,  215  Fed.  683,  684,  L.  R.  A. 
1915A,  862, 131  C.  C.  A.  613,  all  holding  White  Slave  Traffic  Act  of  1910 
includes  transxx>rtation  in  interstate  commerce  of  woman  or  girl  for 
immoral  purpose  in  ease  involving  no  financial  gain;  Suslak  v.  United 
States,  213  Fed.  917,  130  C.  C.  A.  391,  holding  White  Slave  Traffic  Act 
is  violated  by  interstate  transportation  of  woman  for  purpose  of  sexaal 
immorality  without  regard  to  previous  character  of  woman;  United 
States  V.  Vaughn,  209  Fed.  719,  holding  complaint  <m  which  accused  was 
arrested  and  held  for  removal  to  another  Federal  district  charges  offense 
under  White  Slave  Traffic  Act  of  1910. 

Distinguished  in  Welsch  v.  United  States,  220  Fed.  771,  136  C.  C.  A 
370,  reversing  conviction  for  violation  of  White  Slave  Traffic  Act  of  1910 
for  erroneous  instruction. 

Validity  of  *' White  Slave  Traffic  Act"    Note,  Ann.  Oaa.  1918R 
910. 

Federal  White  Slave  Act.    Note,  L.  R.  A.  1915A,  866. 

227  IT.  a  833-339,  67  Ii.  Bd.  531,  38  Sup.  Ct.  288,  BENNETT  T.  UNITED 
STATES. 

White  SlaTo  Tndlc  Act  of  1910  is  within  power  of  Congress  to  legvlale 
interstate  commerce. 

Approved  in  United  States  v.  Vaughn,  209  Fed.  719,  holding  eonqrittBi 
on  which  accused  was  arrested  and  held  for  removal  to  another  Federal 
district,  charges  offense  under  White  Slave  Traffic  Act  of  1910. 

Federal  White  Slave  Act.    Note,  L.  B.  A.  1916A,  865,  869. 

Variances  as  to  name  of  woman  transported  or  as  to  place  where  tickets 
were  purchased  between  indictment  and  proof  of  offenses  under  White  Slave 
Traffic  Act  of  1910,  which  were  not  prejudicial,  are  not  reversible  error. 

Approved  in  Harris  v.  United  States,  227  U.  S.  341,  57  L.  Ed.  535.  33 
Sup.  Ct  *  289,  holding  objections  as  to  variances  between  indictment  and 
proof,  prosecutions  under  White  Slave  Traffic  Act  of  1910  not  made  in 
trial  court,  come  too  late;  Ulmer  v.  United  States,  219  Fed.  643,  134 
C.  C.  A.  127,  upholding  indictment  in  prosecution  of  third  person  for 
perjury  in  bankruptcy  proceeding,  where  alleged  uncertainty  does  not 
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result  in  failure  to  state  facts  sufficient  to  constitute  crime;  State  v. 
Crane,  88  Wash.  213, 152  Pac.  990,  holding  in  prosecution  for  accepting 
earnings  of  prostitute,  fact  that  names  of  State 's  witnesses  indorsed  on 
information  were  aliases  is  not  ground  for  striking  their  testimony. 

Instmctlozi  tbat  then  was  evidence  tending  to  corroborate  testimony 
of  accomplice  and  that  weight  of  its  corroborating  power  Is  for  Jury,  Is  not 
erroneous. 

Approved  in  dissenting  opinion  in  Diggs  v.  United  States,  220  Fed. 
581,  136  C.  C.  A.  147,  majority  holding  in  prosecution  for  violation  of 
White  Slave  Traffic  Act  corroboration  of  testimony  of  accomplice  is  not 
necessary  in  Federal  court  to  supi)ort  testimony  of  witness. 

227  U.  B.  340-841,  57  I..  Ed.  634,  33  Sap.  Ot.  280,  HABBIS  ▼.  T7NITED 
STATEa 

Validity  of  "White  Slave  Traffic  Act."    Note,  Ann.  Oas.  1913E, 
910. 

Federal  White  Slave  Act.    Note,  L.  E.  A.  1915A,  866,  868,  869. 

227  V,  S.  342-.S54,  67  Ii.  Ed.  536,  33  Sup.  Ot  338,   STTJAET  ▼.  UNION 
PACIFIO  B.  R.  00. 

Railroad  may,  under  acts  of  1862  and  1864,  acquire  ligtt  of  way  by 
actual  construction  of  road  although  map  of  definite  location  has  not  been 
filed. 

Approved  in  Johnson  v.  Spokane  International  Ry.  Co.,  25  Idaho,  395, 
137  Pac.  896,  holding  homestead  entryman  took  subject  to  railroad  right 
of  way  granted  by  act  of  1875,  where  railroad  was  being  constructed  at 
time  of  entry,  although  profile  map  had  not  been  filed  as  required  by  act. 

Railroad  obtaining  right  of  way  under  acts  of  1862  and  1864,  retains 
title  thereto  whether  occupied  by  it  or  not 

Approved  in  State  ex  rel.  Hahler  v.  Grimes,  96  Neb.  722,  148  N.  W. 
943,  holding  railroad  right  of  way  granted  by  act  of  Congress  is  for  bene- 
fit of  public,  and  prior  to  1912  could  not  be  divested  by  conveyance  or 
adverse  possession,  and  upholding  injunction  to  prevent  interference  with 
construction  of  service  tract  which  is  wholly  within  four  hundred  foot 
limit. 

Under  acts  of  1868  and  1864,  light  of  Kansas  Fadflc  Railway  to  four 
hundred  foot  right  of  way,  though  not  occupied  to  Its  full  width,  is  superior 
to  homestead  right  Initiated  after  such  grant  of  right  of  way  by  act  of 
1864,  and  this  right  was  not  defeated  by  adverse  possession  under  statute 
of  Colorado  In  connection  with  act  of  Oongress  of  1912. 

Approved  in  Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S.  210,  58  L.  Ed. 
187,  34  Sup.  Ct.  104,  and  Union  Pacific  R.  R.  Co.  v.  Laramie  Stock  Yarda 
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Co.,  231  U.  S.  198,  68  L.  Ed.  182,  34  Sup.  Ct.  101,  both  holding  Act  of 
1912,  c.  381,  i)ermitting  State  statutes  of  limitation  to  apply  to  adverse 
possession  of  portion  of  right  of  way  granted  to  railroad  under  act  of 
1862,  did  not  have  retroactive  effect ;  dissenting  opinion  in  Snow  v.  Union 
Pac.  R.  Co.,  65  Cola  176,  133  Pac.  1038,  majority  holding  act  of  1912 
passed  pending  appeal  applies,  and  individual  may  acquire  title  by 
adverse  possession  to  portion  of  four  hundred  foot  right  of  way. 

Distinguished  in  H.  A.  &  L.  D.  Holland  Co.  v.  Northern  Pac.  Ry.  Co., 
214  Fed.  924,  131  C.  C.  A.  216,  where  railroad  acquired  title  to  land  as 
right  of  way  under  act  of  1864,  and  laid  out  street,  it  could  not  be  en- 
joined from  constructing  embankment  through  such  street  for  purpose 
of  elevating  tracks  in  compliance  with  city  ordinance. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  K  A 
1916B,  660. 

227  U.  S.  365-367,  57  L.  Ed.  544,  33  8np.  Ot  368,  KOBTHEBN  PACIFIC 
R.  B.  CO.  T.  UNITED  STATSS^ 

Act  of  1896  was  one  of  series  of  acts  applying  only  to  public  lands  of 
United  States  subject  to  acquisition  under  laws  enacted  for  disposition  of 
public  domain,  and  does  not  apply  to  lands  within  Indian  reservation. 

Approved  in  La  Roque  v.  United  States,  239  U.  S.  68,  60  L.  Ed.  151, 
36  Sup.  Ct.  25,  holding  six-year  limitation  of  Act  of  1891,  §  8,  for  suits 
to  vacate  patents,  does  not  control  suit  to  cancel  patent  for  allotment  in 
Indian  reservation. 

227  V.  S.  368-375,  57  Ii.  Ed.  561,  33  Sup.  Ct.  380,  WADKINS  V.  FBO- 
DTTCESS  OIL  CO. 

Under  Bevlsed  Statutes,  sections  2291,  2292,  no  rigbt  vests  in  wife  of 
homestead  entrymaii  dying  l>efor6  entry  is  perfected,  and  notUag  passes 
under  inheritance  laws  of  State  in  which  land  was  situated. 

Approved  in  Card  v.  Cerini^  86  Wash.  420,  421,  150  Pae.  610,  holding 
land  is  not  community  property  where  entryman  married  after  entry. 

Distinguished  in  Doran  v.  Kennedy,  237  U.  S.  366,  59  L.  Ed.  999,  35 
Sup.  Ct.  615,  holdii^  heirs  of  homesteader,  dying  after  he  has  made  final 
proof  and  is  entitled  to  patent,  take  as  his  heirs  under  Rev.  Stats.,  §  2448, 
and  not  as  direct  beneficiaries  of  Rev.  Stats.,  §  2291 ;  Buchser  v.  Buchscr, 
231  U.  S.  161,  58  L.  Ed.  168,  34  Sup.  Ct.  46,  holding  under  laws  of  Wash- 
ington, property  after  completion  of  entryman  *8  title  becomes  community 
property,  and  upon  death  of  wife  after  such  completion,  children  have 
interest  in  property. 

Character  of  property  as  community  or  separate,  where  title  initi- 
ated before  marriage,  but  not  completed  until  after.  Note,  46 
L.  R.  A.  (N.  8.)  1035. 
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Under  act  of  1880,  homestead  entryman  has  inchoate  right  from  date  of 
settlement,  and  perfected  ri^tht  upon  issuance  of  patent  relates  to  that 
date;  hnt  no  vested  Interest  in  land  is  acquired  until  he  has  fully  complied 
with  homestead  law. 

Approved  in  Gauthier  v.  Morrison,  232  U.  S.  460,  68  L.  Ed.  685,  34 
Sup.  Ct.  384,  upholding  jurisdiction  of  State  court  to  protect  possessory 
right  of  settler  under  homestead  law  on  pniblic  land  unsurveyed  or  erro- 
neously meandered  as  lake,  as  against  trespasser. 

227  U.  &  376-379,  67  L.  Ed.  666,  33  Sup.  Ct.   350,   COBDOVA  ▼.  FOIf- 
aXJEBAS  Y  BUGS. 

Wliile  under  Law  of  Toro,  acts  of  secognition,  althou^  not  amounting 
to  solemn  recognition,  may  hare  entitled  natural  child  to  sue  for  her  share 
in  inheritance  and  to  prore  such  acts  in  same  suit,  Porto  Blco  dvU  Code 
of  1889,  articles  183  and  137,  requires  preliminary  proceeding  to  prove 
those  acts  and  limits  time  within  which  such  proceeding  may  be  brought. 

Approved  in  Calaf  y  Fugurul  v.  Calaf  y  Rivera,  232  U.  S.  372,  58 
L.  Ed.  644,  34  Sup.  Ct.  411,  holding  in  suit  to  nullify  institution  of  heir 
that  recognition  of  heir  could  only  be  proved  by  judgment  or  act  in 
solemn  and  authentic  form,  and  not  by  private  acts  of  father  toward 
son,  and  time  for  proceeding  to  establish  filiation  under  Code  of  Porto 
Rico  had  elapsed. 

227  U.  S.  379-382,  57  L.  Ed.  668,  38  Sup.  Ct.  366,  liUKB  T.  SMITH. 

Service  of  complaint  in  suit  to  establish  equitable  lien  on  property 
superior  to  rights  of  parties  defendant  is  notice  to  defendant  having  knowl- 
edge of  suit. 

Approved  in  dissenting  opinion  in  Consolidated  Arizona  Smelting  Co. 
V.  Hinchman,  212  Fed.  834, 129  C.  C.  A.  267,  majority  holding  agreement 
of  purchaser  of  mining  property  to  pay  percentage  of  net  profits  until 
vendor  was  paid  was  not  covenant  running  with  land,  and  equity  could 
not  charge  subsequent  purchaser  with  notice  of  agreements  with  liability 
to  operate  properties  and  pay  such  percentage. 

227  U.  8.  382-389,, 67  L.  Ed.  561,  33  Sup.  Ct.  362,  POBTO  BICO  V.  TITLE 
aUABANTT  Ae  SUBETY  CO. 

Municipality  making  performance  of  contract  for  construction  of  public 
utility  impossible  to  perform  within  time  allowed  for  performance  cannot 
recover  upon  bond  for  failure  to  perform. 

Approved  in  Humboldt  County  v.  Ward  Bros.,  163  Iowa,  523,  145 
K.  W.  54,  holding  in  action  against  contractor  and  his  surety  under  Acts 
33d  Assembly,  c.  118,  §  9,  amending  Code  Supp.  1907,  §  1989a,  10,  county 
forfeiting  contract  for  construction  of  drainage  ditches  for  delay  in  per- 
forming contract  and  reletting  contract,  may  recover  difference  between 
(i^ntract  price  and  cost  of  completion;  Sharon  v.  Amerioan  Fidelity  Co., 
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172  Mo.  App.  314,  157  S.  W.  974,  holding  in  action  againfit  surety  of 
lessee,  rent  which  had  not  fully  accrued  at  time  of  re-entry  by  lessor  and 
declaration  of  forfeiture  for  lessee's  default  in  rent,  is  not  collectible. 

227  U.  8.  389-401,  57  L.  Ed.  566,  33  Sup.  Ct.  294,  OBENSHAW  T.  ARKAN- 
SAS. 

Negotiation  of  sales  of  goods  wMcli  are  In  another  State,  for  purpose 
of  introdnclng  them  into  the  State  in  which  the  negotiation  is  made,  is 
interstate  commerce. 

Approved  in  Citizens'  Trust  etc.  Co.  v.  Hays,  167  Ky.  568,  180  S.  W. 
815,  loan  procured  through  broker  from  Indiana  bank  was  Indiana  con- 
tract and  bank  was  not  doing  business  in  Kentucky  within  Kentucky 
Statutes,  §  571 ;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass. 
569,  AnxL  Cas.  19160,  214,  106  N.  E.  315,  foreign  corporation  maintain- 
ing office  in  State  solely  for  conduct  of  interstate  commerce  is  not  sub- 
ject to  tax  imposed  by  foreign  corporation  tax  law  of  1909. 

"Where  tax  upon  peddlers  selling  goods  within  State  is  within  police 
power  of  State,  tax  upon  person  soliciting  orders  for  goods  to  h^  brought 
into  State  is  burden  on  interstate  commerce. 

Approved  in  United  Statfes  v.  Hvoslef,  237  U.  S.  18,  Ann.  Oas.  1916A, 
286,  59  L.  Ed.  821,  35  Sup.  Ct.  459,  tax  on  charter-party  for  exporting 
goods  to  foreign  port  is  void  under  Federal  Constitution,  art.  I,  §9; 
Davis  V.  Vii^nia,  236  U.  S.  699,  59  L.  Ed.  797,  35  Sup.  Ct.  479,  soliciting 
orders  for  portraits  made  in  another  State  and  giving  option  for  pur- 
chase of  frame  is  one  transaction  and  is  exempt  from  State  license  tax; 
Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S.  342,  52  L.  R.  A. 
(N.  S.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  ordinance  of  Sault  Sainte 
Marie  enacted  under  State  authority  requiring  license  fee  for  operation 
of  ferry  to  Canadian  shore  is  void  as  applied  to  Canadian  owner  leasing 
wharf  on  American  shore  and  oi)erating  ferry  to  Canada;  Singw  Sew- 
ing Mach.  Co.  V.  Brickell,  233  U.  S.  312,  58  L.  Ed.  978,  34  Sup.  Ct.  493, 
holding  void  Alabama  statute  imposing  license  tax  on  business  of  selling 
or  renting  sewing-machines  by  delivery  from  wagons,  as  applied  to 
agency  of  foreign  corporation  carrying  on  interstate  business;  Barrett 
V.  New  York,  232  U.  S.  31,  58  L.  Ed.  490,  34  Sup.  Ct.  203,  ordinance 
of  New  York  City  of  1906  imposing  license  tax  on  interstate  express 
company  is  void  with  respect  to  conduct  of  its  interstate  business; 
Stewart  v.  Michigan,  232  U.  S.  669,  68  L.  Ed,  788,  34  Sup.  Ct.  476, 
holding  State  may  not  impose  license  tax  upon  nonresident  merchant 
traveling  about  in  State  soliciting  orders  for  goods  afterward  shipped 
into  State  in  carload  lots  to  his  order  and  delivered  to  persons  ordering 
them;  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Oas.  1916A,  18,  48 
L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  Ct.  729,  holding  State 
may,  in  absence  of  congressional  action^  regulate  intrastate  rates  of 
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interstate  carrier,  although  relations  between  interstate  and  intrastate 
rates  are  thereby  disturbed;  Jewel  Tea  Co.  v.  Carthage,  2^7  Mo.  388, 
165  S.  W.  744,  and  Lee's  Summit  v.  Jewel  Tea  Co.,  217  Fed.  966,  133 
C.  C.  A.  637,  both  holding  agent  soliciting  orders  for  merchant  in  an- 
other State  is  not  subject  to  license  tax  imposed  by  ordinance  on  vendor 
of  merchandise,  and  enjoining  further  prosecutions;  Grand  Union  Tea 
Co.  V.  Evans,  216  Fed.  795,  holding  New  Jersey  coi-poration  soliciting 
orders  for  future  delivery  in  Oregon  and  filling  orders  from  factory  in 
New  York  is  engaged  in  interstate  commerce,  and  not  subject  to  Oregon 
peddler's  law;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  184,  holding 
provision  of  Public  Acts  of  Michigan  1913,  regulating  foreign  and 
domestic  investment  companies  selling  securities  in  State,  is  void  as 
direct  interference  with  interstate  commerce;  Ex  parte  State,  180  Ala. 
531,  61  South.  901,  holding  Code  1907,  §  2361,  subd.  58,  imposing  tax 
upon  persons  selling  or  delivering  lightning  rods  is  inapplicable  to  per- 
sons engaged  in  interstate  commerce ;  Wright  v.  State,  8  Ala.  App.  440, 
63  South.  15,  holding  agent  delivering  lightning  rods  ordered  from  manu- 
facturer in  another  State  is  not  subject  to  State  license  tax;  Ferguson 
V.  McDonald,  66  Fla.  498,  499,  63  South.  917,  upholding  ordinance  of 
Miami  imposing  license  tax  on  telegraph  companies,  as  applied  to  intra- 
state business  done  in  city;  State  v.  LittMeld,  112  Me.  216,  91  Atl.  946, 
accused  soliciting  orders  in  State  to  be  filled  by  persons  outside  State 
and  delivering  goods  from  car  to  parties  ordering  them,  is  engaged  in 
.interstate  commerce  and  is  not  subject  to  license  tax  imposed  by  Rev. 
Stats.,  c.  45;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass. 
566,  Ann.  Gas.  1916C,  214,  106  N.  E.  313,  Foreign  Corporation  Tax  Law 
of  1909,  imposing  tax  upon  foreign  corporations  does  not  apply  to  com- 
pany engaged  solely  in  interstate  or  foreign  commerce;  Western  Oil 
Refining  Co.  v.  Dalton,  131  Tenn.  338,  339,  341,  174  S.  W.  1141,  holding 
sales  of  oil  within  State  by  agent  of  nonresident  oil  company  are  inter- 
state commerce  and  company  is  not  subject  to  privilege  tax  imposed 
by  act  of  1909. 

Distinguished  in  Loomis  v.  People's  Const.  Co.,  211  Fed.  457,  128 
C.  C.  A.  125,  holding  contract  executed  in  Wisconsin  by  company  not 
having  complied  with  Wisconsin  Foreign  Corporation  Law,  §  1770b,  is 
void  and  unenforceable  by  corporation  or  its  assignee,  where  State 
Supreme  Court  has  held  such  contracts  wholly  void. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted!  regulation  of  interstate  commerce.  Note, 
Ann.  Cas.  1916B,  496,  497. 

Supreme  Court  looks  at  substance  of  things  not  names  by  which  they 
are  labeled  In  dealing  with  rights  protected  by  Federal  Oonstitatlon,  and 
State  cannot  by  defining  class  within  its  police  power  as  including  class  not 
subject  to  that  power,  deprive  such  class  of  constitutional  rights. 
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Approved  in  Atlantic  Coast  Line  R.  Co.  v.  Jones,  9  Ala.  App.  514, 
63  South.  698,  holding  in  action  for  injuries,  employee  acting  as 
caretaker  of,  dead  engine  which  was  being  hauled  in  interstate  train  is 
engaged  in  interstate  commerce  within  Federal  Employers'  liability  Act. 

Arkansas  statute  of  1909  imposing  license  tax  on  peddlers  and  defining 
persons  soliciting  orders  as  peddlers  is  void  as  burden  on  Interstate  com- 
merce, as  applied  to  persons  soliciting  orders  for  articles  to  be  shipped  ftom 
another  State. 

Approved  in  Rogers  v.  Arkansas,  227  U.  S.  408,  409,  57  L.  Ed.  572, 
33  Sup.  Ct.  298,  following  rule. 

227  V.  a.  401-409,  67  L.  Ed.  569,  33  Sup.  Ct.  298,  BOGEBS  T.  ABEANSA8. 

Arkansas  act  of  1009  regulating  sale  of  specified  articles  is  void  imder 
commerce  clause  of  Federal  Constitution,  as  applied  to  persons  soliciting 
orders  for  goods  to  be  shipped  from  without  State. 

Approved  in  City  of  Lee's  Summit  v.  Jewel  Tea  Co.,  217  Fed.  966, 
133  C.  C.  A.  637,  holding  agent  soliciting  orders  for  merchant  in  another 
State  is  not  subject  to  license  tax  imposed  by  ordinance  on  vendor 
of  merchandise,  and  enjoining  further  prosecutions;  Alabama  etc. 
Transp.  Co.  v.  Doyle,  210  Fed.  184,  holding  provision  of  Public  Acts  of 
Michigan  1913,  regulating  foreign  and  domestic  investment  comiianies 
selling  securities  in  State,  is  void  as  direct  interference  with  interstate 
commerce;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  566, 
Ann.  Cas.  1916C,  214,  106  N.  E.  313,  foreign  corporation  tax  law  of 
1909  imposing  tax  on  foreign  corporation  dx>es  not  apply  to  company 
engi^ed  solely  in  interstate  or  foreign  commerce;  Ex  parte  State,  180 
Ala.  531,  61  South.  901,  holding  Code  1907,  §  2361,  subd.  58,  imposing 
tax  upon  persons  selling  or  delivering  lightning  rods  is  inapplicable 
to  persons  engaged  in  interstate  commerce;  Marconi  Wireless  TeL  Co. 
v.  Commonwealth,  218  Mass.  569,  Ann.  Cas.  1916C,  214,  106  N.  E.  315, 
foreign  corporation  maintaining  office  in  State  solely  for  conduct  of 
interstate  business,  is  not  subject  to  tax  imposed  by  foreign  corporation 
tax  law  of  1909. 

227  V.  8.  410-412,  57  L.  Ed.  573,  83  Snp.  Ct.  351,  JAMES  T.  STONE  ft  00. 

Miscellaneous.  Cited  in  Hotchkiss  v.  Ernst,  235  U.  S.  684,  59  K  Ed. 
423,  35  Sup.  Ct.  201,  dismissing  for  want  of  jurisdiction. 

227  U.  S.  412-426,  57  L.  Ed.  577,  33  Sup.  Ct.  375,  LOVELIt  T.  NEWBCAK. 

Whether  Jurisdiction  depends  upon  diverse  citizenship  alone  or  on  otber 
grounds  as  well  must  be  determined  from  plaintlirs  statement  of  his  own 
cause  of  action  and  grounds  of  Jurisdiction  other  than  dlvezie  dtlzenslilp 
cannot  be  Inferred  argumentatlvely. 
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Approved  in  Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204  Fed.  851,  123 
C.  C.  A.  145,  holding  allegations  in  bill  to  set  aside  lease  by  inter- 
state railroad  to  dealer  in  scrap-iron  at  nominal  rent  operating  as 
preference  in  violation  of  Interstate  Commerce  Act  are  sufficient  with- 
out resorting  to  argumentative  inference. 

Jnrlsdictloii  of  Olrcult  Oourt  in  salt  "by  trustee  in  bankruptcy  for  re- 
covery upon  bond  In  wbidi  niit  trustee  does  not  rely  upon  rifi^bt  specially 
conferred  upon  him  by  Bankruptcy  Act  rests  upon  diversity  of  citizenriiip, 
not  upon  construction  or  validity  of  law  of  United  States,  and  Judgment 
of  Circuit  Oourt  of  Appeals  is  final. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  230  U.  S.  126, 
67  L.  Ed.  1422,  33  Sup.  Ct.  974,  holding  in  suit  to  enjoin  infringement 
of  ordinance  invoking  jurisdiction  of  Circuit  Court  on  ground  of  diver- 
sity of  citizenship,  not  alleging  impairment  of  contract  or  other  con- 
stitutional rights,  and  reljdng  upon  estoppel,  judgment  of  Circuit  Court 
of  Appeals  is  final. 

Distinguished  in  American  Surety  Co.  v.  Schultz,  237  U.  S.  160, 
59  L.  Ed.  894,  35  Sup.  Ct.  525,  holding  District  Court  has  jurisdiction 
under  Judicial  Code,  §  24,  of  suit  to  enforce  supersedeas  bond  under 
Rev.  Stats.,  §§  1000,  1007,  although  suit  in  which  bond  was  given  was 
not  one  arising  under  Federal  Constitution. 

Consent  provided  for  in  Bankruptcy  Act,  section  23b  was  not  intended 
to  enlarge  Jurisdiction  of  Circuit  Courts  so  as  to  give  them  Jurisdiction 
which  they  would  not  have  because  of  diverse  dtlzenship  and  requisite 
amount  in  controversy. 

Approved  in  Do  Friece  v.  Bryant,  232  Fed.  236,  237,  Bankruptcy 
Act  of  1910,  §  23b,  does  not  give  Federal  court  jurisdiction  over  plenary 
stdt  by  trustee  to  recover  debt  due  bankrupt,  where  amount  is  insuffi- 
cient to  give  jurisdiction  though  requisite  diversity  of  citizenship 
exists;  Tate  v.  Brinser,  226  Fed.  882,  883,  suit  by  trustee  for  account- 
ing as  to  alleged  equitable  interest  of  bankrupt  in  property  conveyed 
to  ^fendant  more  than  year  before  adjudication  of  bankruptcy  is  one 
against  adverse  claimant,  and  bankruptcy  court,  in  absence  of  diversity 
of  citizenship,  requisite  amount,  or  Federal  question,  has  no  juris- 
diction on  ground  that  proof  of  claims  constituted  consent  to  juris- 
diction. 

Miscellaneous.  Cited  in  Lovell  v.  Henry  Hentz  ft  Co.,  231  U.  S. 
738,  58  L.  Ed.  461,  34  Sup.  Ct.  316,  dismissing  for  want  of  jurisdiction. 

227  V.  S.  427-434,  67  K  Ed.  583,  33  Sup.  Ot  383,  BABTEUi  v.  UNITED 
STATES. 

Indictment  in  order  to  be  good  under  Federal  Constitution  must  advise 
accused  of  nature  and  cause  of  accusation  in  order  that  he  may  meet  accusa- 
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tion  and  prepare  for  trial,  and  after  trial  may  plead  record  and  Judgment 
In  bar  of  further  prosecution  for  same  offense. 

Approved'  in  United  States  v.  Farmer,  218  Fed.  931,  indictment 
charging  use  of  mails  in  furtherance  of  scheme  to  defraud  in  sale  of 
books  is  not  rendered  demurrable  by  allegations  of  ignorance  of  grand 
jury  of  exact  character  of  books. 

Accused  may  resort  to  parol  testimony  to  show  subject  matter  of  former 
conviction,  where  charge  is  so  indefinite  that  record  and  conviction  cannot 
be  pleaded  in  bar  of  further  prosecution. 

Approved  in  People  v.  Brady,  272  lU.  410,  423,  112  N.  E.  130,  135, 
holding  defense  of  former  acquittal  or  conviction  may  be  made  under 
plea  of  not  gruilty  and  under  suoh  plea  particular  offense  may  be  shown 
by  parol  testimony. 

227  U.  &  4S4-445»  57  I..  Ed.  586,  83  Sup.  Ot  274,  TBOZEXA  ▼.  BBLAWABE 
Ii.  ft  W.  R.  R.  OO. 

Where  second  suit  is  upon  different  cbdm  or  drnnand  prior  Judgment 
operates  as  estoppel  only  as  to  matters  in  issue  or  poiats  controverted  and 
actually  determined  in  original  suit. 

Approved  in  Radford  v.  Myers,  231  U.  S.  730,  58  L.  Ed.  467,  34  Sup. 
Ct.  249,  holding  judgment  awarding  fund  to  two  persons  uniting  against 
third  person  claiming  it  under  assignment  is  not  res  judicata  as  between 
two  persons  uniting  so  as  to  prevent  suit  for  accounting  between 
them. 

Judgment  dismissing  suit  for  damages  for  death  of  employee  brought 
by  widow  and  surviving  children  under  State  law  is  not  res  judicata  to 
second  suit  under  Federal  Employers'  Liability  Act  by  widow  as  admisis- 
tratzix. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Scale,  229  U.  S.  158,  Ann. 
Oaa.  19140,  156,  57  L.  Ed.  1133,  33  Sup.  Ct.  551,  holding  in  action 
for  death  of  interstate  employee,  Federal  Employers'  Liability  Act 
applies,  and  personal  representative  alone  may  maintain  action;  St. 
Louis  etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  704,  57  L.  Ed.  lOSS,  33  Sup. 
Ct.  703,  holding  in  action  under  Federal  Employers'  Liability  Act  for 
death  occurring  prior  ip  amendment  of  1910  saving  rights  of  injured 
employee,  no  recovery  can  be  had  for  pain  suffered  before  death; 
Southern  Ry.  Co.  v.  Howerton,  182  Ind.  219,  225,  105  N.  E.  1029,  1031, 
holding  Federal  Employers'  Liability  Act  controls  action  for  injuries 
to  interstate  employee  and  reversing  judgment  for  erroneous  instruc- 
tions as  to  assumption  of  risk;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219 
Mass.  359,  107  N.  E.  63,  9  N.  C.  C.  A.  695,  State  court  having  juris- 
diction of  action  by  widow  under  State  law  for  death  of  husband, 
audi  of  action  by  widow  as  administratrix  under  Federal  Employers' 
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Jiiability  Act,  may  determine  which  law  applies,  and  plaintiff  is  not 
required  to  elect;  Frost  v.  Thompson,  219  Mass.  368,  106  N.  E.  1011, 
where  trustees  of  association  incurred  personal  obligations  on  behalf 
of  trust,  recovery  of  personal  judgment  against  them  does  not  merge 
obligee's  right  to  satisfaction  out  of  trust  estate,  nor  affect  obligee's 
right  to  proceed  against  shareholders  of  association,  where  trustees 
were  not  shareholders;  McCarthy  v.  William  H.  Wood  Lumber  Co., 
219  Mass.  569,  107  N.  E.  441,  holding  judgment  in  action  by  adminis- 
trator for  suffering  of  his  intestate  before  death  is  not  res  judicata 
in  action  for  death  for  benefit  of  next  of  kin  by  same  administrator; 
Vaughan  v.  St.  Louis  etc.  R.  Co.,  177  Mo.  App.  165,  164  S.  W.  147, 
holding  in  action  for  death  of  interstate  employee  by  widow,  filing 
of  appearance  reciting  appointment  as  administratrix  and  adopting 
proceedings  in  her  behalf,  did  not  cure  error  in  suing  in  individual 
capacity;  Missouri  etc.  Ry.  Co.  v.  Lenahan,  39  Okl.  291,  135  Pac.  386, 
holding  Federal  Employers'  Liability  Act  supersedes  State  law,  and  per- 
sonal representative,  not  surviving  widow,  has  right  of  action  for  death 
of  interstate  employee;  Bouchard  v.  Central  Vermont  Ry.  Co.,  87  Vt. 
402,  L.  R.  A.  19150,  33,  89  Atl.  476,  declaration,  in  action  for  injuries 
to  engineer  upon  train  engaged  in  interstate  commerce,  stating  cause 
of  action  under  common  law  and  under  Fedieral  Employers'  Liability 
Act  is  not  demurrable. 

Distinguished  in  Chiara  v.  Stewart  Min.  Co.,  24  Idaho,  481,  135 
Pac.  246,  holding  State  Employers'  Liability  Act  of  1909  does  not  repeal 
Rev.  Code,  §  4100,  conferring  right  of  action  for  death  claim  and  does 
not  prevent  action  for  d^ath  thereunder. 

Judgment  as  bar  to  claim  or  demand  excluded  or  withdrawn  from 
court  or  juiy.    Note,  Ann.  Gas.  1915D,  591. 

Federal  Employers'  Liability  Act.  Note,  47  L.  R.  A.  (N.  S.)  60, 
77,  80. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April.  5,  1915. 
Note,  8  N.  0.  0.  A.  24. 

227  XT.  8.  446-462,  57  I».  Ed.  591,  83  Sup.  Ct.  329,  X7NITED  STATES  EX 
BEIi.  CHAMPION  LT7MBEB  CK>.  v.  FISHES. 

Under  Judicial  Code,  section  250,  case  is  appealable  to  Supreme  Court 
of  United  States  ftrom  Court  of  Appeals  of  District  of  Columbia  only  where 
validity  of  authority  exercised  under  United  States,  or  existence  or  scope 
of  authority  of  officer  of  United  States  is  drawn  in  question. 

Approved  in  United  States  v.  Meyer,  227  U.  S.  455,  67  L.  Ed.  695, 
596,  33  Sup.  Ct.  331,  dismissing  writ  of  error  to  review  judgment  of 
Court  of  Appeals  of  District  of  Columbia  denying  benefits  under  act 
of  Congress  of  1910|  where  issue  was  whether  petitioner  was  or  was 
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not  paymaster's  clerk  entitled  to  be  entered  upon  re^ster  of  retired 
officers  of  navy. 

227  XT.  8.  452-455,  57  L.  Ed.  604,  38  Sup.  Ot.  S31,  UNITED  STATES  EX 
BEI^  FOBEMAN  y.  MEYEE. 

Not  cited. 

227  XT.  8.  456-409,  57  Is.  Ed.  596,  33  Snp.  Ot.  268,  HAMPTON  v.  ST.  JjOJJIB, 
I.  M.  &  &  B.  B.  OO. 

Hepbnm  Act  of  1906  gupersedea  State  statutes  as  to  regulations  relat- 
ing to  furnishing  cars  for  interstate  shipment. 

Approvedi  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915, 
holding  void  order  of  Interstate  Commerce  Commission  requiring  car- 
rier to  furnish  tank-cars  for  use  by  oil  refinery,  where  carrier  does 
not  possess  such  cars;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111. 
364,  L.  R.  A.  1916A,  450,  109  N.  E.  345,  holding  action  for  death  of 
interstate  employee  is  controlled  by  Federal  Employers'  Liability  Act 
and  not  by  State  Workmen's  Compensation  Act. 

Distinguished  in  dissenting  opinion  in  Pennsylvania  R.  Co.  v.  United 
States,  227  Fed.  921,  majority  holding  void  order  of  Interstate  Com- 
merce Commission  requiring  carrier  to  furnish  tank-cars  for  use  by 
oil  refinery,  where  carrier  does  not  possess  such  cars. 

Supreme  Oourt  will  not  consider  objections  to  validity  of  statute  made 
by  person  not  within  class  for  whose  sake  constitutional  protection  is  givsn. 

Approved  in  Button  Phosphate  Co.  v.  Priest,  67  Fla.  378,  65  South. 
284,  upholding  provision  of  Gen.  Stats.  1906,  §§  3152,  3153,  imposing 
double  damages  upon  company  or  individual  leaving  open  and  unin- 
closed  pits  in  which  domestic  animals  may  perish,  ^  and  '  exempting 
company  or  individual  engaged  in  actual  mining  operations. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ajul  Oaa.  19150,  58. 

227  XT.  8.  469-477,  57  I..  Ed.  600,  33  Sup.  Ot.  267,  WELLS,  FABOO  ft  00. 
y.  NEIMAN-MAROUS  OO. 

Under  Oarmack  Amendment  of  1906  stipulation  limiting  liability  of 
carrier,  though  void  under  State  statute,  is  valid  if  fairly  made  for  purpose 
of  applying  to  interstate  shipment  lower  of  two  rates  based  upon  yaluation. 

Approved  in  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Exchange, 
240  IT.  S.  42,  60  L.  Ed.  516,  36  Sup.  Ct.  233,  stipulation  in  biU  of 
lading  and  filed  tariff  schedules  that  carrier  is  not  bound  to  transport 
by  particular  train  or  vessel,  or  in  time  for  particular  market,  does 
not  prevent  recoveiy  for  unreasonable  delay  in  interstate  shipment 
of  berries;  George  N.  Pierce  Co.  v.  Wells  Fargo  ft  Co.,  236  U.  S.  280, 
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283,  59  L.  Ed.  581,  582,  35  Sup.  Ct.  351,  upholding  limitation  of  liability 
in  filed  tariff  schedules  for  interstate  shipment  of  automobiles,  regard- 
less  of  disproportion  between  agreed  value  and  actual  value;  Boston 
etc.  R.  R.  Co.  V.  Hooker,  233  U.  S.  110,  Ann.  Gas.  1915D,  598,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  875,  34  Sup.  Ct.  526,  holding  Umitation  of  lia- 
bility for  passenger's  baggage  in  filed  tariff  schedules,  required  by 
Interstate  Commerce  Act  of  1906,  is  binding  upon  passenger  accepting 
check,  in  absence  of  declaration  of  value  and  payment  of  higher  rate, 
regardless  of  actual  notice  or  assent  to  limitation;  United  States  Ex- 
press Co.  v.  Cobn,  108  Ark.  123,  157  S.  W.  147,  upholding  limitation 
of  liability  in  express  receipt  for  interstate  shipment;  J.  S.  Appel 
Suit  etc.  Co.  V.  Piatt,  55  Colo.  49,  50,  132  Pac.  72,  upholding  limita- 
tion of  liability  in  contract  for  interstate  shipment;  Wabash  R.  Co. 
V.  Priddy,  179  Ind.  495,  101  N.  E.  728,  upholding  limitation  of  liability 
for  loss  of  interstate  shipment  under  Carmack  Amendment  super- 
seding State  legislation  as  to  interstate  shipment;  Adams  Express  Co. 
V.  Welbom,  59  Ind  App.  335,  108  N.  E.  165,  upholding  limitation 
of  liability  of  carrier  to  agreed  value  for  purpose  of  securing  lower 
rate ;  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  90,  143  N.  W.  250,  uphold- 
ing limitation  of  liability  in  -filed  schedules  for  loss  of  passenger's 
baggage  in  interstate  transportation;  Donovan  v.  Wells,  Fargo  &  Co., 
265  Mo.  300,  177  S.  W.  842,  upholding  limitation  of  liability  for  inter- 
state shipment,  and  denying  recovery  of  full  value  although  carrier 
knew  actual  value;  Thomas  Bros.  v.  St.  Louis  etc.  R.  Co.,  188  Mo.  App. 
34,  173  S.  W.  99,  failure  of  shipper  of  stock  to  comply  with  pro- 
vision of  contract  requiring  notice  of  damage  before  removal  of  stock 
and  written  notice  of  claim  within  ninety-one  days  is  valid  defense; 
St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  144  Pac.  1039,  holding 
stipulation  limiting  liability  of  carrier  for  interstate  shipment  to  agreed 
valuation  for  purpose  of  obtaining  lower  rate  is  void,  where  carrier 
knew  actual  value;  ZoUer  Hop  Co.  v.  Southern  Pac.  Co.,  72  Or.  273, 
143  Pac.  934,  upholding  limitation  of  liability  in  bill  of  lading  for 
interstate  shipment,  where  filed  tariff  schedules  provide  different  rates 
for  limited'  and  unlimited  liability. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  420, 
L.  E.  A.  1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  upholding  Texas 
statute  of  1909,  allowing  reasonable  attorneys'  fees  as  part  of  costs 
in  suits  on  contested  claims  less  than  specified  amount,  as  applied  to 
claim  on  interstate  shipment;  dissenting  opinion  in  Boston  etc.  R.  R. 
Co.  V.  Hooker,  233  U.  S.  140,  Ann.  Oas.  1915D,  593,  L.  R.  A.  1915B, 
450,  58  L.  Ed.  886,  34  Sup.  Ct.  526,  majority  holding  limitation  of 
liability  for  passenger's  baggage  in  file  tariff  schedules,  required  by 
Interstate  Commerce  Act  of  1906,  is  binding  upon  passenger  accepting 
check,  in  absence  of  d'eclaration  of  value  and  payment  of  higher  rate, 
regardless  of  actual  notice  or  assent  to  limitation. 
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Shipper  accq;»ting  receipt  containing  limitation  of  liability  ai;d  obtain- 
ing lower  rate  is  bonnd  by  sacli  limitation  of  liability. 

Approved  in  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60 
L.  Ed.  827,  36  Sup.  Ct.  411,  holding  exclusion  from  evidence  of  filed 
rate  schedules  in  action  for  damages  for  delay  in  interstate  shipment 
was  error,  where  consideration  of  schedules  was  necessary  to  deter- 
mine validity  and  effect  of  restriction,  upon  liability  in  bill  of  lading; 
George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236  U.  S.  284,  69  L.  Ed. 
682,  35  Sup.  Ct.  351,  upholding  limitation  of  liability  in  filed  tariff 
schedules  for  interstate  shipment  of  automobiles,  r^ardless  of  dis- 
proportion between  agreed  value  and  actual  value;  New  York  etc. 
R.  Co.  V.  Peninsula  Produce  Exchange,  122  Md.  228,  89  Atl.  436,  hold- 
ing under  Carmack  Amendment  of  1906,  shipper  may  recover  in  action 
against  initial  carrier  for  decrease  in  value  of  interstate  shipment  due 
to  delay  in  transit,  and  measure  of  damages  is  value  at  time  and 
place  of  shipment,  as  stipulated  in  bill  of  lading;  Ford  v.  Chicago  etc. 
Ry.  Co.,  123  Minn.  90,  93,  143  N.  W.  261,  upholding  limitation  of  lia- 
bility in  filed  schedules  for  loss  of  passenger's  baggage  in  interstate 
transportation;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  366,  367, 
144  Pac.  1039,  1040,  holding  void  limitation  of  liability  for  interstate 
shipment,  where  carrier  knew  actual  value;  Glenlyon  Dye  Wks.  v. 
Interstate  Express  Co.,  36  R.  I.  568,  91  Atl.  8,  holding  shipper  pay- 
ing rate,  knowing  it  is  based  upon  valuation,  is  limited  to  recovery 
of  such  valuation. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  Ann.  Oas.  1918D,  982,  983,  984,  986,  987,  990. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Cba.  1916B,  87. 

Limitation  of  carrier's  liability  for  injuiy  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Ann. 
Oafl.  1916D,  614. 

Liability  of  express  company  for  goods  lost  or  damaged  as  limited 
by  rates  charged  for  transportation.    Note,  8  N.  0.  0.  A.  126. 

227  XT.  8.  477-486,  57  L.  Ed.  60S,  33  Sup.  Ct.  318,  BBADLEY  v.  RICHMOND. 

Fourteenth  Amendment  does  not  prevent  State  from  delegating  to  coim- 
cU  of  city^or  to  board  appointed  for  that  purpose  power  to  classify  occupa- 
tions and  prescribe  tax  to  be  paid  by  members  of  each  class. 

Approved  in  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U»  S.  645, 
68  L.  Ed,  719,  34  Sup.  Ct.  369,  upholding  Pennsylvania  statute  re- 
quiring owners  of  mines  to  leave  barrier  pillars  of  suitable  width,  and 
leaving  determination  of  width  to  administrative  board  without  appeal 
therefrom;  Peninsular  Casualty  Co*,  v.  State,  68  Fia.  423,  67  South. 
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168,  upholding  statute  imposing  upon  insurance  companies  tax  of  two 
per  cent  of  gross  receipts  of  premiums  received  in  State;  Button  Phos- 
phate Co.  V.  Priest,  67  Fla.  377,  65  South.  284,  upholding  provision  of 
Gen.  Stats.  1906,  §§  3152,  3153,  imposing  double  damages  on  individual 
or  company  leaving  ox>en  and  uninclosed  pits  in  which  domestic  animals 
may  perish,  and  exempting  company  engaged  in  actual  mining  opera- 
tions; Ferguson  v.  McDonald,  66  Fla.  498,  63  South.  917,  upholding 
ordinance  of  Miami  imposing  license  tax  on  telegraph  companies, 
as  applied  to  intrastate  business  transacted  in  city;  Klafter  v.  State 
Board  of  Examiners  of  Architects,  259  111.  20,  Ann.  Oas.  1914B,  1221, 
46  L.  R.  A.  (N.  S.)  532,  102  N.  E.  195,  upholding  provision  of  Kurd's 
Rev.  Stats.  1911,  c.  10a,  §  10,  providing  for  revocation  of  architect's 
license  for  gross  incompetency  or  recklessness  in  construction  of  build- 
ings, or  for  dishonest  practices. 

Blglit  to  judicial  review  remains  to  taxpayer  if  notice  and  opportunity 
to  be  heard  given  by  finance  committee,  authorized  to  classify  occupations 
and  impose  taxes,  should  prove  illusory. 

Approved  in  Buffalo  etc.  Film  Corp.  v.  Brutinger,  250  Pa.  St.  244, 
95  Atl.  438,  upholding  act  of  1911  (P.  L.  1067),  creating  board  of 
censors  of  motion  picture  films. 

227  XT.  S.  48^-488,  57  L.  Ed.  607,  33  Sup.  Ct.  374,  UNITEB  STATES  Y. 
MASON. 

Not  cited. 
227  XT.  S.  489-496,  57  L.  Ed.  60S,  33  Sup.  Ot.  387,  SIBOflEBMAN  ▼.  HAED- 

Measure  of  damages  for  breach  of  partnership  contract.    Note, 
51  K  E.  A.  (N.  8.)  84,  U. 

9 

227  XT.  S.  497-504,  67  I..  Ed.  611,  33  Sup.  Ct.  292,  SXTPBEME  EXTUKG  OF 
FBATEBNAI.  IffTSTIC  OIBOLE  v.  8NTDEB. 

Tennessee  statute  imposing  on  insurance  companies  additional  propor- 
tlenal  amomt  of  policy  for  interpoiiBg  unraceeiftri  defense  not  in  good 
faith  is  not  void  as  impairment  of  obligation  of  contract. 

Approved  in  Central  Glass'  Co.  v.  Hamburg-Bremen  Fire  Ins.  Co., 
133  La.  599,  600,  601,  63  South.  236,  holding  penalties  are  not  recov- 
erable under  act  of  1908,  requiring^  insurance  company  to  make  pay- 
ment witbin  sixty  days  of  i^roof  of  loss,  on  poUeiee  issued  before  law 
became  operative. 

Effect  of    divorce  on   rights  of    beneficiary  of   insurance.    Note^ 
L.  B.  A.  1915D,  130. 
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227  XT.  8.  604-517,  57  I..  Ed.  615,  33  Sop.  Ot  299,  BAOOK  Y.  n«UNOia 

State  cannot  tax  property  In  interstate  commerce  on  tlieory  that  andi 
property  belongs  to  Its  citizens. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Gaa.  19iaA, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sap.  Ct.  729,  holding 
State  may,  in  absence  of  congressional  action,  r^ulate  intrastate  rates 
of  interstate  carrier,  although  relations  between  interstate  and  intra- 
state rates  are  thereby  disturbed. 

Property  which  is  brooght  into  State  from  another  States  withdrawn 
from  carrier,  and  subject  to  disposition  by  owner,  is  subject  to  State  taza^ 
tion,  although  owner  has  priyllege  of  continuing  tranqMnrtatlon  under  ship- 
ping contracts. 

Approved  in  Susquehanna  Coal  Co.  y.  Mayor  etc.  of  South  Amboy, 

228  U.  S.  669,  671,  57  L.  Ed.  1017,  33  Sup.  Ct.  712,  upholding  tax  on 
coal  shipped  into  State  and  stored  for  further  shipment  to  ports  in 
other  States  or  foreign  countries;  Bay  ▼.  Merrill  etc.  Lumber  Co.,  211 
Fed.  721,  and  Nordgard  v.  Marysville  etc.  Ry.  Co.,  211  Fed.  723, 
both  denying  recovery  under  Federal  Employers'  Tdability  Act  for  in- 
juries to  railroad  employee  received  while  transporting  logs  to  Puget 
Sound  from  tract  of  landi  in  Washington  owned  by  railroad,  where 
service  of  railroad  was  only  to  carry  logs  to  sound,  although  most  of 
logs  were  afterward  transported  in  interstate  or  foreign  commeree; 
Brunner  v.  Mobile-Gulfport  Lumber  Co.,  188  Ala.  253,  66  South.  439, 
fact  that  purchaser  of  lumber  to  be  delivered  in  care  of  vessel  at  port 
and  there  inspected  intends  lumber  for  export,  does  not  render  trans- 
action interstate  commerce. 

Taxation  of  grain  in  elevator  in  course  of  interstate  transporta- 
tion.   Note,  44  L.  R.  A.  (N.  8.)  586. 

227  XT.  S.  518-^24,  57  L.  Bd.  621,  S3  Sup.  Ct  836,  SHOOT  Y.  HETLw 

Not  cited. 

227  XT.  a  524-530,  57  L.  Sd.  623,  33  Sup.  Ot.  385,  SVO&  Y.  BfiOBBIS. 

Title  acquired  to  Indemnity  lands  by  railroad  Of  its  assignee  In  ex 
parte  proceeding  without  knowledge  of  initiation  of  homestead  right  be- 
tween flUng  of  selection  and  rejection  of  prior  selection,  is  held  in  trust  for 
homestead  claimant  by  such  assignee  or  his  grantee  who  took  with  notice. 

Approved  in  Burke  v.  Southern  Pacific  R.  B.  Co.,  234  U.  S.  676, 
58  L.  Ed.  1543,  34  Sup.  Ct.  907,  holding  }>atent  icsued  to  railway  under 
land  grant  act  of  1866  without  hearing  or  determination  of  whether 
land  is  agricultural  or  mineral,  is  not  void,  but  title  iMisses,  and  while 
government  may  attack  patent  in  direct  suit  for  its  annulment,  person 
not  in  privity  with  government  cannot  attack  patent  for  fraud,  error 
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or  irregularity  in  its  issuance;  United  States  v.  Buchanan,  232  U.  S. 
76,  58  L.  EcL  514,  34  Sup.  Ct.  237,  holding  homestead  entry  withdraws 
land  from  entry  and  interference  with  possession  of  entryman  is  not 
punishable  under  Federal  statute  applicable  only  to  lands  subject  to 
entiy ;  Ross  v.  Stewart,  227  U.  S.  638,  57  L.  Ed.  630,  .33  Sup.  Ct.  345, 
refusing. to  set  aside  patent  to  townnsite  lot  on  petition  alleging  state- 
ments in  complaint  in  contest  proceeding  were  fraudulent;  Sawyer 
V.  Gray,  205  Fed.  167,  holding  under  Forest  Reserve  A^t  of  1897, 
selector  of  lieu  lands  by  filing  application  acquires  interest  in  lands 
which  will  support  suit  to  charge  jMitentee  as  trustee,  where  Land 
Department,  through  mistake  of  law  or  fact,  fails  to  act  on  his  appli- 
cation; Danieb  v.  Wagner,  205  Fed.  239,  125  C.  C.  A.  93,  holding 
selector  of  lieu  lands  under  Forest  Reserve  Act  of  1897  acquires  no 
vested  right  by  filing  dfeed  of  relinquishment  and  selection  papers 
which  will,  before  approval  by  Secretary  of  Interior,  out  off  subsequent 
and  intervening  rights. 

227  n.  8.  680^640,  67  L.  Ed.  626,  83  Sap.  Ot.  846,  BOSS  v.  STEWART. 

Congress  lias  power  to  invest  town-site  commission  with  authority  to 
pass  upon  contest  resottliig  ttom  conflicting  applications  to  purchase. 

Approved  in  Johnson  v.  Riddle,  41  Okl.  766,  139  Pac.  1146,  holding 
town-site  commission  for  Chickasaw  Nation  in  contest  for  i^reference 
right  to  purchase  lots  must  award  right  to  person  owning  improvements 
regardless  of  prior  i>osse68ion  that  does  not  involve  ownership  of  im- 
provements. 

Purpose  of  Congress  in  acts  of  1898,  1900  and  1902,  relating  to  town 
sites  in  Cherokee  lands,  was  to  commit  to  commission  appraisal  and  disposal 
of  all  lots,  vacant  or  pceupied,  improved  or  unimproved,  under  supervision 
of  Secretary  of  Interior. 

Approved  in  Fast  v.  Walcott,  38  Okl.  717,  134  Pac.  849,  holding  town- 
site  commissions  of  Creek  Nation  have  exclusive  original  jurisdiction 
to  determine  what  lots  were  held  under  possessory  claims,  and  upholding 
finding  of  commission  in  contest  between  rival  claimants  resulting  in 
issuance  of  patent  to  one  and  rejecting  claim  of  other. 

AU  reasonable  presumptions  must  be  indulged  in  support  of  action  of 
oflLcers  to  whom  law  entrusts  proceedings  resulting  in  patent,  and  their 
action  most  stand  in  absence  of  plain  error  of  law,  or  misrepresentation 
in  f  rand. 

Approved  in  Johnson  v.  Riddle,  240  U.  S.  474,  60  L.  Ed.  756,  36 
Sup.  Ct.  395  (affirming  41  Okl.  767,  139  Pac.  1146,  1147),  upholding 
award  of  town-site  commission  for  Chickasaw  Nation  to  owner  of  im- 
provements in  contest  for  preference  right  to  purchase  lots;  Welch  v. 
Bohart,  40  Okl.  442, 135  Pac.  1066,  reversing  directed  verdict  for  plaintiff 
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in  ejectment  relying  upon  lease  from  aehool  laad  commiasimiy  where  de- 
fendant's claim  is  Imsed  on  prior  lease  by  board  for  leasing  school  lands 
of  Oklahoma  and  continuous  possession  under  lease  with  his  family, 
making  of  improvements  and  payment  of  rents. 

227  n.  a  640-64^  67  Ii.  Ed.  631,  33  Sup.  Ct  365,  MATHBSON  T.  UNITED 
8TATE& 

Not  eited. 

227  XT.  8.  644-550,  44  L^  &  A.  (N.  8.)  406,  67  Xi.  Ed.  633,  88  8lip.  Ot  S08» 
aBAND  TRUNK  W.  BY.  OO.  v.  SOUTH  BEND. 

Whether  franchise  ordinance  creates  contract  wbich  Is  impaired  by  suh- 
sequent  repealing  ordinance,  is  question  which  Federal  Supreme  Court  de- 
termines for  itself  independently  of  decisions  of  State  court. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  187,  Ann.  Oas.  1915A,  906,  59  L.  Ed.  189,  35  Sup.  Ct..  72,  revo- 
cation by  ardinanoe  of  1906  of  street  franchise  granted  in  1883,  but 
not  exercised,  is  not  impairment  of  contract;  Russell  ▼.  Sebastian,  233 
U.  S.  202,  Ann.  Oas.  19140,  1282,  58  L.  Ed.  920,  34  Sup.  Ct.  517,  holding 
Los  Angeles  ordinance  of  1911  enacted  under  authority  of  amendment 
of  1911  to  California  Constitution,  art.  XI,  §  19,  is  void  as  impairment 
of  contract  of  corporation  laying  pipes  in  street  under  provisions  of 
section  19  before  amendment. 

Ordinance  conferring  street  ftanehise  passed  by  municipality  under 
legislative  authority  created  valid  contract  wwHwg  and  enforceable  accord- 
ing to  its  terms. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  192,  AniL  Oas.  1915A,  906,  59  L.  Ed.  191,  35  Sup.  Ct.  72,  revo- 
cation by  ordinance  of  1906,  of  street  franchise  granted  in  1883,  but 
not  exercised,  is  not  impairment  of  contract;  Russell  v.  Sebastian,  233 
U.  S.  204,  AniL  Oas.  19140,  1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517,  amend- 
ment of  1911,  §  19,  to  California  Constitution  and  Los  Angeles  ordi- 
nances thereunder,  impaii'ed  right  of  public  service  corporation  to  extend 
gas  mains  under  prior  grant  resulting  from  acceptance  of  State's  offer; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  560,  58  L.  Ed.  727, 
34  Sup.  Ct.  364,  upholding  ordinance  regulating  speed  of  trains,  notice 
of  approach,  periods  of  car  shifting,  and  adjustment  of  grades  of  track 
to  grades  of  cdty  streets;  Owensboro  v.  Cumberland  Tel.  ft  Tel.  Co., 
230  U.  S.  73,  57  L.  Ed.  1896,  1397,  33  Sup.  Ct.  988,  holding  ordinance  re- 
quiring payment  of  rental  or  removal  of  poles  and  wires  from  street  is  im- 
pairment of  franchise  ordinance  granting  use  of  streets ;  Iowa  Telephone 
Co.  V.  Keokuk,  226  Fed.  91,  holding  provisions  of  Iowa  Code  1897,  §§  775, 
955,  do  not  authorize  city  to  require  franchise  from  telephone  company 
as  condition  of  its  continued  use  of  streets;  New  Albany  v.  Kentucky, 
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58  Ind.  App.  325, 108  N.  £.  274,  holding  street  railway  not  restricted  by 
franchise  ordinance  as  to  gauge  of  tracks,  may  widen  gauge;  I^ansing 
V.  Michigan  Power  Ca,  183  Mich.  417,  160  N.  W.  265,  grant  by  Public 
Acts  of  1906  to  electric  company  of  right  to  use  streets  is  franchise 
for  life  of  corporation  at  least,  and  is  not  revoked  by  Constitution  of 
1909,  art.  VIII,  §  28,  requiring  consent  of  mun*icix>ality  to  use  streets; 
Enid  City  Ry.  Ca  v.  Enid,  43  Okl.  792,  144  Pac.  622,  ordinance  enacted 
under  authority  of  Rev.  Laws  1910,  requiring  railroad  to  pave  twenty- 
six  inches  in  addition  to  amount  it  agreed  to  pave  under  franchise  of 
.1909  is  void;  Barre  v.  BarrevA  Montpelier  Power  etc.  Co.,  88  Vt.  312, 
92  Atl.  240,  holding  Railroad  Commission  has  no  jurisdiction  to  regulate 
rates  under  Acts  1906,  No.  126,  §  23,  where  street  railway  has  accepted 
franchise  fixing  maximum  fares. 

While  State  cannot  bttrter  away  Its  police  power,  street  frsnclilse  wUch 
Is  not  Injuzloiis  to  public  health  or  morals,  is  protected  by  contract  clause 
of  Federal  ConstltatiQn  ftom  impairment  by  snbseqaent  repeal  of,  franchise 
ordinance. 

Approved  in  Owensbozo  v.  Cumberland  Tel.  etc.  Co.^  230  U.  S.  72, 
57  L.  Ed.  1396,  33  Sup.  Ct.  988,  under  authority  given  by  city  charter 
to  repeal  all  ordinances  regulating  streets,  alleys  and  sidewalks,  city 
cannot,  without  impairing  franchise,  pass  ordinance  requiring  payment 
of  rental  or  removal  of  poles  and  wires  from  street;  Chicago  v.  New 
York  etc.  R.  Co.,  216  Fed.  738, 132  C.  C.  A.  646,  upholding  Chicago  ordi- 
nance of  1909  to  compel  track  elevation  on  Seventy-ninth  street. 

Ordinance  passed  In  pursuance  of  legislative  authority  granting  ftan- 
chise  to  maintain  and  operate  double  tracks  was  an  entirety  and  when  ac- 
cepted could  not  be  revoked  as  to  one  of  tracks. 

Approved  in  Russell  v.  Sebastian,  233  U.  S.  207,  208,  AniL  Oas.  1914G, 
1282,  68  L.  Ed.  922,  923,  34  Sup.  Ct.  617,  amendment  of  1911,  §  19,  to 
California  Constitution,  and  Los  Angeles  ordinances  thereunder,  impaired 
rights  of  public  service  corporation  to  extend  gas  mains  under  prior 
grant  resulting  from  acceptance  of  State's  offer. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.  Note,  Ann.  Gas.  1916A,  899,  900,  901,  902,  903, 
904,  906. 

« 

227  XT.  8.  669-^76,  67  L.  Ed.  642,  S3  Sup.  Ot.  308,  SOUTHEBN  PAOIFIO 
00.  Y.  PO&TLAKD. 

Not  cited. 

227  XT.  a  676-683,  67  L.  Ed.  662,  38  Sap.  OL  843,  VAN  IDEB8TDIE  ▼. 
KATIONAI.  DI800XTNT  00. 

Bankruptcy  act  of  1893  recogxiizes  difference  between  Intent  to  de- 
tnxLd  and  Intent  to  prefer,  one  is  malum  per  ae  and  the  other  malum  pro- 
hlbituni* 
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Approved  in  Seligman  v.  Gray,  227  Fed.  418, 142  C.  C.  A.  113,  allowing 
creditor  of  bankrupt  to  amend  claim  and  secure  its  allowance  as  un- 
secured debt;  Fifth  Third  Nat.  Bank  v.  Johnson,  219  Fed.  92,  94,  134 
C.  C.  A.  529,  holding  conveyance  may  not  be  set  aside  as  preference  upon 
issue  as  to  whether  it  is  fraudulent ;  Amundson  v.  Folsom,  219  Fed.  125, 
135  C.  C.  A.  24,  upholding  finding  that  various  transactions  were  parts  of 
plan  to  defraud  creditoi-s;  In  re  Julius  Bros.,  217  Fed.  6,  L.  B.  A.  1915C, 
89,  133  C.  C.  A.  328,  holding  bona  fide  transfer  of  property,  though  it 
results  in  preference,  is  not  within  provision  of  Bankruptcy  Act,  §  14b  (4), 
amended  in  1903,  §  4,  |>rohibitiDg  transfers  within  four  months  of  bank- 
ruptcy with  intent  to  hinder,  delay,  or  defraud  creditors ;  Dean  v.  Davis, 
212  Fed.  91,  92, 128  C.  C.  A.  658,  holding  deed  of  trust  to  brother-in-law 
of  bankrupt  advancing  funds  to  take  .up  bankrupt's  notes  is  construc- 
tively frandulent  as  to  other  creditoiB  and  unenforceable  under  section 
67e. 

•  Distinguished  in  Walters  y.  Zimmerman,  208  Fed.  64,  69,  holding 
president  of  bank  lending  money  to  bankrupt  partnership  in  real  estate 
to  pay  debt  of  partnership  to  bank  is  chargeable  with  knowledge  that 
preference  'was  intended,  and  cannot  prove  claim  as  secured  claim  in 
bankruptcy  proceeding. 

Transfer  of  secniltieB  to  obtain  loai»  to  pay  off  debt  within  four  months 
of  bankruptcy  is  not  preference  wUcli  can  be  tet  aside  without  proof  that 
lender  knew  that  borrower  not  only  Intended  to  pay  some  creditors  bat 
to  defraad  others. 

Approved  in  Greey  v.  Dockendorff,  231  U.  S.  516,  68  L.  Ed,  343,  34 
Sup.  Ot.  166,  allowing  lien  on  goods  for  advances  by  which  bankrupt 
secured  goods  before  knowledge  of  insolvency  and  before  attachment, 
as  against  claims  of  general  creditors;  Root  Mfg.  Co.  v.  Johnson,  219 
Fed.  406,  407,  135  C.  C.  A.  139,  written  agreement  between  contractor, 
railway  and  contractor's  sureties  identif3dng  specific  fund  as  security 
for  debt  for  materials  used  in  constructing  buildings  for  railway,  cre- 
ates equitable  lien  upon  such  fund  valid  against  contractor's  trustee  in 
bankruptcy. 

Distinguished  in  Marsh  v.  Walters,  220  Fed.  808,  136  C.  C.  A.  409, 
fact  that  president  of  bank  lends  money  to  bank's  .debtor,  knowing  of 
his  insolvency,  for  purpose  of  preferential  payment  to  bank,  do^  not 
relieve  mortgage  given  to  secure  his  debt  from  being  preference. 

227  XT.  a  584^91,  67  L.  Ed.  666,  83  Sop.  Ot  383,  ROSAI.Y  y.  OBAHAH  T. 


Jurisdiction  of  Supreme  Court  of  United  States  is  coniined  to  determin- 
ing whether  facts  found  by  Supreme  Court  of  Porto  Bico  support  its  Judg- 
ment, and  whether  there  was  material  and  prejudicial  error  in  admission  or 
rejection  of  evidence,  manifested  by  exceptions  duly  certiiied. 
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Approved  in  De  Elzabura  v.  Chaves,  239  U.  S.  285,  60  L.  Ed.  290, 
36  Sap.  €t.  47,  former  practice  in  r^ard  to  appeals  from  Supreme  Court 
of  Porto  Rico  provided  by  Foraker  Act  of  1900,  §  35,  was  suspended 
by  Judicial  Code,  §  244,  subjecting  such  appeals  to  same  regulations 
as  appeals  from  Federal  District  Courts;  Monagas  v.  Algertucci  y  Alva- 
rez, 235  U.  S.  82,  59  L.  Ed.  140,  36  Sup.  Ct.  95,  and  Porto  Rico  v.  Em- 
manuel, 235  U.  S.  255,  59  L.  Ed.  218,  35  Sup.  Ct.  33,  both  holding  under 
Judicial  Code,  §  244,  jurisdiction  of  Federal  Supreme  Court  is  confined 
to  determining  whether  facts  found  by  Supreme  Court  of  Porto  Rico 
support  its  judgment,  and  whether  there  was  material  and  prejudicial 
error  in  admission  or  rejection  of  evidence  manifested  by  exceptions 
properly  certified;  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  144,  67 
L.  Ed.  1481,  33  Sup.  Ct.  1033,  affirming  judgment  of  District  Court  of 
Porto  Rico,  holding  order  of  military  governor  reducing  period  for  pre- 
scriptive title  to  real  estate  in  Porto  Rico  void;  Citizens'  Nat.  Bank  v. 
Davisson,  229  U.  S.  217,  Ann.  Oas.  1915A,  272,  57  L.  Ed.  1156,  33  Sup.  Ct. 
625,  affirming  judgment  that  bank  as  escrow-holder  is  liable  for  having 
failed  to^act  impartially. 

227  U.  a  692-^1,  57  L.  Ed.  668,  88  Sup.  Ct.  821,  ENSEGK  Y.  FENNSTIr- 
VANIA. 

Fifth  ammi4m«nt  is  not  obligatory  upon  goTemments  of  several  States, 
but  regulates  Federal  procedure  only. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  511,  69  L.  Ed.  1079,  35 
Sup.  Ct.  649,  upholding  sentence  of  fourteen  years  for  perjury  com- 
mitted on  trial  of  crime  of  pei:jnry  for  which  accused  was  extradited, 
where  penalty  is  based  upon  California  Penal  Code,  §  126 ;  Dutton  Phos- 
phate Co.  V.  Priest,  67  Fla.  377,  65  South.  284,  upholding  provision  of 
Gen.  Stats.  1906,  §§  3152,  3153,  imposing  double  damages  upon  one  leav- 
ing open  and  uninclosed  pits  in  which  domestic  animals  may  perish, 
and   exempting  those  engaged  in  actual  mining  operations. 

Prohibition  in  Bankruptcy  Act,  section  7,  clause  9,  against  ofTering  testi- 
mony of  bankrupt  as  evidence  in  criminal  proceeding  does  not  entitle  bank- 
rupts to  have  schedules  excluded  from  evidence. 

Approved  in  United  States  v.  Green,  220  Fed.  974,  holding  schedules 
are  admissible  in  evidence;  In  re  Tobias  Greenthal  &  Mendelson,  215 
Fed.  816,  bankrupt  filing  schedules  cannot  object  to  cross-examination 
on  ground  of  self-incrimination. 

Distinguished  in  Cameron  v.  United  States,  231  U.  S.  719,  58  L.  Ed. 
452,  34  Sup.  Ct.  244,  while  Bankruptcy  Act,  §  7,  does  not  prevent  prose- 
cution of  bankrupt  for  perjury  in  giving  false  testimony  on  examination, 
use  of  testimony  given  by  bankrupt  in  hearing  before  commissioner  to 
contradict  testimony  given  before  referee  violates  immunity  guaranteed 
by  Rev.  Stats.,  §  860  j  Podolia  v.  Lesher  Warner  Dry  Goods  Co.,  210 
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Fed.  101,  102,  126  C,  C.  A.  611  (affirming  In  re  Podolin,  205  Ted,  565), 
denying  right  of  bankrupts  to  refiUBe  to  file  schedules  on  ground  that 
it  might  tend  to  incriminate  them  in  prosecution  by  government  for  con- 
spiracy in  fraudulent  use  of  mails  to  circulate  financial  statement  allied 
fraudulent. 

227  XT.  a  601-618,  43  L.  B.  A.  (N.  8.)  901,  57  L.  Ed.  662,  S3  Svp^  Ot  277, 
SOUTHEBN  PAO.  00.  v.  SOHUTIjSB. 

Wliilo  Supreme  Oourt,  upon  wilt  of  error  to  State  court,  does  not  ordi- 
narily roTlew  findings  of  fact,  It  will  analyse  evidence  to  extent  necessary 
to  give  to  plaintUr  in  error  benefit  of  its  asserted  Federal  rii^t. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  553,  60  L.  Ed.  798, 
36  Sup.  Ct.  434,  reversing  decision  of  State  Supreme  Court  and  affirming 
verdict  of  State  trial  court  allowing  creditors  to  recover  from  directors 
of  bank  publishing  false  statements  in  discharge  of  duty  imposed  by 
Federal  statute,  where  findings  of  trial  court  as  to  condition  of  bank 
and  knowledge  of  directors  as  to  falsity  of  statements  was  supported 
by  evidence;  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  567,  60 
L.  Ed.  448,  36  Sup.  Ct.  169,  finding  of  fact  of  State  court  that  foreign 
corporation  is  doing  business  in  State  other  than  interstate  commerce, 
having  adequate  support  in  record,  is  binding  on  Federal  Supreme  Court; 
Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  509,  Ann.  Oaa  1916B,  252, 
59  L.  Ed.  1435,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  269,  upholding  refusal  of 
State  court  to  direct  verdict  for  railroad  on  ground  that  proof  failed 
to  establish  liability  under  Federal  Employers'  Ldability  Act;  Coppage 
V.  Kansas,  236  U.  S.  8,  L.  R.  A.  19150,  960,  59  L.  Ed.  444,  35  Sup.  Ct. 
240,  discussing  evidence  in  prosecution  under  Kansas  Act  of  1909,  pun- 
ishing coercion  of  employees  to  agree  not  to  join  labor  unions;  Norfolk 
etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610,  59  L.  Ed.  748,  35  Sup.  Ct.  437, 
holding  in  suit  to  restrain  enforcement  of  West  Virginia  statute  of  1907 
establishing  two  cent  passenger  rate,  that  finding  of  reasonableness  of 
rate  is  conclusion  of  fact,  and  in  deciding  Federal  question  analysis  of 
facts  is  necessary ;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett,  236  U.  S.  673, 
59  L.  Ed.  781,  35  Sup.  Ct.  481,  99  S.  C.  371,  holding  upon  analysis 
of  evidence  that  proof  was  sufficient  to  justify  submission  of  case  to 
jury,  and  affirming  judgment  of  State  court  in  action  for  death  based 
on  Federal  Employers'  Liability  Act;  Carlson  v.  Washington  ex  rel. 
Curtiss,  234  U.  S.  106,  58  L.  Ed.  1289,  34  Sup.  Ct.  717,  upholding  juris- 
'diction  of  Federal  Supreme  Court  under  Judicial  Code,  §  237,  to  review 
decision  of  State  court  overruling  contention  of  plaintiff  in  error  in 
contempt  proceedings  that  work  of  excavating  canal  was  for  United 
States  government;  Cornell  Steamboat  Co.  v.  Phoenix  Construction  Co., 
233  U.  S.  599,  58  L.  Ed.  1110,  34  Sup.  Ct.  701,  holding  Federal  Supreme 
Court  will  review  fact  of  negligence  where  question  involves  and  con- 
cerns subject  of  Federal  jurisdiction;  North  Carolina  E.  R.  Co.  v.  Zach- 
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eiy,  232  U:  S.  259,  Ann.  Gas.  19140,  169,  58  L.  Ed.  595,  34  Sup.  €t.  305, 
9  N.  C.  C.  A.  116,  reviewing  evidence  in  action  for  injuries  where  State 
conxt's  ruling:  that  railway  was  not  engaged  in  interstate  commerce  de- 
prived plaintiff  in  error  of  right  to  go  to  jury  upon  that  question,  and 
reversing  decision  of  State  court  that  Federal  Employers'  Liability  Act 
of  1908  was  inapplicable;  Miedreich  v.  Lauenjstein,  232  U.  S.  244,  58 
L.  Ed.  590,  34  Sup.  Ct.  309,  accepting  State  court's  finding  of  fact  that 
service  of  process  was  not  fraudulently  procured  by  predecessors  in  title 
of  defendant  in  error  or  her  attorneys,  and  refusing  to  set  aside  judg- 
ment based  upon  false  return  of  sheriff  where  pei'son  injured  has  remedy 
against  sheriff. 

Whetlier  relation  of  canler  and  passenger  arises  In  case  of  gratuitous 
passage,  in  absence  of  act  of  Oongreaa  regulating  such  matter,  is  qnestion 
not  of  Federal  but  of  State  law. 

Approved  in  Wiley  v.  Grand  Trunk  Ry.  of  Canada,  227  Fed.  129, 
holding  contract  for  shipment  of  livestock  is  governed  by  law  of  New 
York  where  contract  was  made  and  carrier  cannot  limit  its  liability 
against  its  own  negligence  for  injuries  to  caretaker,  whether  shipment 
was  interstate  or  intrastate;  Simpeon  v.  Shepard,  230  U.  S.  408,  Ann.  Oas. 
1916A,  18,  48  L.  R.  A.  (N.  8.)  1151,  57  L.  Ed.  545,  33  Sup.  Ct.  729, 
holding  State  may,  in  absence  of  congressional  action,  regulate  intrastate 
rates  of  interstate  carrier,  although  relations  between  interstate  and 
intrastate  rates  are  thereby  disturbed. 

Penalties  of  anti-pass  provision  of  Hepburn  Act  are  not  to  be  enlarged 
by  conBtmction  and  neither  letter  nor  spirit  of  act  makes  outlaw  of  person 
accepting  gratuitous  passage  so  as  to  deprive  bim  of  protection  of  local  law 
to  passenger  in  bis  situation. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Coy,  113  Ark.  282, 168  S.  W.  1111, 
allowing  recovery  for  injury  of  person  riding  in  car  of  melons  in  viola- 
tion of  r^ulations  of  Interstate  Commerce  Commission;  McGarvey's 
Guardian  v.  McGarvey's  Admr.,  163  Ky.  243,  173  S.  W.  765,  holding 
minor  son  of  divorced  wife  is  entitled  to  share  in  recovery  for  death 
of  employee  under  Federal  Employers '  Liability  Act ;  dissenting  opinion 
in  Van  Auken  v.  Michigan  Cent.  R.  Co.,  182  Mich.  343,  148  N.  W.  823, 
majority  denying  recovery  for  injuries  by  person  invited  by  conduetor 
to  ride  on  logging  train  in  violation  of  Pub.  Acts  1909,  §  5. 

Constitutional  or  statutory  provisions  against  gift  or  receipt  of  free 
railroad  transportation.    Note,  Ann.  Oas.  1915D,  561. 

Liability  of  carrier  to  person  injured  while  being  transported  on 
pass  in  violation  of  law.    Note,  8  N.  0.  0.  A.  320. 

227  XT.  8.  613-625,  57  L.  Ed.  670,  S3  Sup.  Ot  368,  8TABB  y.  LONG  JUL 

Indian  treaty  must  be  construed,  not  according  to  technical  meaning  of 
words  to  lawyers^  but  in  sense  Indians  understood  such  words. 
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Approved  in  United  States  v.  First  Nat.  Bank  of  Detroit,  234  U.  S- 
259,  58  K  Ed.  1304,  34  Sup.  Ct.  846,  holding  Clapp  Amendment  of  1906 
and  1907,  removing  restrictions  imposed  by  act  of  1887,  upon  aliena- 
tion of  Chippewa  allotments  as  respects  mixed  bloods,  applies  to  mixed 
bloods  of  all  degrees,  not  alone  to  those  of  more  than  half  white  blood. 

Since  restxlctioiiB  upon  alienation  of  Indian  allotments  to  protect  In- 
dians from  their  own  improvidence,  conveyance  in  violation  of  such  restric- 
tions does  not  operate  as  conveyance  either  by  its  primary  force  or  by  way 
of  estoppel. 

Approved  in  Mullen  v.  Sinmions,  234  U.  S.  198,  58  L.  Ed.  1276,  34 
Sup.  Ct.  857,  holding  Act  of  1902^  §  15,  prohibiting  encumbrance  of 
Indian  allotments  for  debt  or  other  obligation  during  period  of  restric- 
tion upon  alienation,  applies  to  judgment  against  allottee  based  upon 
tort  amounting  to  crime ;  Franklin  v.  Lynch,  233  U.  S.  272,  58  L.  Ed.  957, 
34  Sup.  Ct.  505,  holding  void  deed  of  white  member  of  Choctaw  Nation 
ponveying  allotment  of  Indian  land  to  be  made  in  future;  Monson  v. 
Simonson,  231  U.  S.  347,  58  L.  Ed.  262,  34  Sup.  Ct.  71,  holding  title  ac- 
quired by  Indian  allottee  under  act  of  1905  could  not,  by  reason  of  State 
statute,  inure  to  benefit  of  grantee  in  deed  by  allottee  made  in  violation 
of  restrictions  upon  alienation  imposed  by  act  of  1887  still  in  force;  In 
re  French 's  Estate  v.  French,  45  Okl.  824,  147  Pac.  321,  holding  provi- 
sion of  Act  of  1902,  §  14,  prohibiting  encumbrances,  taking  or  sales  of 
Indian  allotments  to  satisfy  debts  before  expiration  of  five  years  from 
date  of  such  act  is  not  affected  by  act  of  1904,  removing  restrictions  upon 
alienation  which  refers  to  voluntary  alienations,  not  to  enforced  encum- 
brances or  sales. 

227  V.  S.  625-632,  Ann.  Otm.  1914D,  664,  67  Ii.  Ed.  676,  33  Sup.  Ot.  365, 
ZAVEIiO  V.  BEEVEa 

Debts  founded  open  open  account  or  upon  contract*  express  or  implied, 
that  are  provable  under  Bankruptcy  Act,  section  63a  (4),  include  only  such 
as  existed  at  time  of  filing  of  petition  in  bankruptcy. 

ApprovcSd  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 
U.  S.  592,  60  L.  Ed.  816,  36  Sup.  Ct.  415,  holding  claim  for  damages  for 
breach  of  contract  by  intervention  of  bankruptcy  is  provable  under 
section  63a (4),  and  damages  may  be  liquidated  under  section  63b;  Bailey 
V.  Baker  Ice  Mach.  Co.,  239  U.  S.  276,  60  L.  Ed.  286,  36  Sup.  Ct.  54, 
holding  trustee  in  bankruptcy  cannot,  under  section  47a  (2),  attack  con- 
tract of  conditional  sale  as  void  under  recording  law  of  State,  where 
it  was  recorded  two  months  before  filing  of  petition ;  Williams  v.  United 
States  Fidelity  etc.  Co.,  236  U.  S.  555,  556,  59  L.  Ed.  7liB,  717,  35  Sup,  Ct. 
289,  holding  discharge  in  bankruptcy  releases  bankrupt  principal  from 
obligation  to  indemnify  surety  against  loss  on  their  joint  bond  to  secure 
perfonnance  of  his  building  contract;  Everett  v.  Judson,  228  U.  S.  479, 
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46  L.  R.  A.  (N.  S.)  154,  57  L.  EcL  929,  33  Snp.  Ct.  568,  holding  cash  sur- 
render value  of  insuraucc  policies  mentioned  in  Bankruptcy  Act,  §  70a, 
should  be  ascertained  as  of  date  of  filing  petition;  Board  of  Commerce 
of  Ann  Arbor  v.  Security  Trust  Co.,  225  Fed.  458,  468,  469, 140  C.  C.  A. 
486,  holding  claim  for  anticipatory  breach  exists  at  date  of  filing  of  peti- 
tion, where  bankruptcy  disables  bankrupt  from  performing  contract ;  Mer- 
chants'  National  Bank  v.  Continental  Bldg.  &  Loan  Assn.,  232  Fed.  831, 
147  C.  C.  A.  22,  holding  claims  of  shareholders  of  building  and  loan  associa- 
tion in  which  capital  stock  consi£(ts  of  dues  of  members,  and  where  share- 
holder has  right  to  withdraw  at  any  time  receiving  what  he  has  paid  in  plus 
profits,  are  provable  in  bankruptcy ;  In  re  Mullings  Clothing  Co.,  230  Fed. 
688,  denying  provability  in  bankruptcy  of  claim  for  damages  for  breach  of 
lease  entered  into  by  banjn-upt  prior  to  bankruptcy  where  lease  con- 
tained no  provision  as  to  rents  in  case  of  bankruptcy;  In  re  Frank  E. 
Scott  Transfer  Co.,  216  Fed.  311,  132  C.  C.  A.  452,  holding  damages  for 
anticipatory  breach  of  contract  are  provable  m  bankruptcy,  where  agree- 
ment to  furnish  livery  service  for  specified  period  to  hotel  association 
was  interrupted  by  bankruptcy;  In  re  Jorolemon-Oliver  Co.,  213  Fed. 
626,  130  C.  C.  A.  217,  holding  claims  for  repairs,  freight  and  return 
charges  on  machines,  leases  of  which  were  not  terminated  until  after 
adjudication  in  bankruptcy  were  not  provable  under  section  63a;  Cot- 
ting  V.  Hooper,  Lewis  &  Co.,  220  Mass.  275,  277,  107  N.  E.  932,  holding 
claim  by  lessor  terminating  lease  on  assignment  of  lessee  under  provi- 
sion in  lease  authorizing  indemnity  or  damages  at  lessor's  election  is 
contingent  and  not  provable  under  Bankruptcy  Act,  §  63. 

DiBcliarge  In  bankruptcy  deetroyB  remedy,  but  not  indebtednesSi 
Approved  in  Kinkead  v.  J.  Bacon  A  Sons,  230  Fed.  367,  144  C.  C.  A. 
504,  holdii^  creditors  may  waive  dejwsit  required  by  Bankruptcy  Act, 
§  12b,  before  confirmation  of  composition  agreement ;  In  re  Kinnane  Co., 
221  Fed.  766,  denying  confirmation  of  composition  by  majority  of  cred- 
itors which  gave  two  banks  unfair  preference. 

Under  B^Dkmvtey  Act  of  1898»  express  promise  to  pay  provable  debt 
is  good  although  made  after  filing  of  petition  in  bankruptcy  and  before 
discharge. 

Approved  in  In  re  Hawks,  204  Fed.  313,  holding  agreement  of  cred- 
itor to  advance  funds  to  carry  out  composition  in  consideration  of 
insolvent's  agreement  to  pay  him  in  full  was  not  fraudulent  so  as  to 
preclude  such  creditor  from  proving  his  entire  debt  against  insolvent's 
estate  in  bankruptcy;  Old  Town  Nat.  Bank  of  Baltimore  v.  Parker,  121 
Md.  63,  87  Atl.  1105,  holding  promise  of  bankrupt  to  pay  debt  sued  on, 
made  between  date  of  adjudication  and  discharge^  revives  debt. 
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227  17.  &  633-637,  43  It.  B.  A.  (K.  8.)  961,  57  I..  Ed.  679,  33  Sup.  Ct.  401, 
MABBONE  y.  WASmKOTON  JOCKEY  CLUB. 

Not  cited. 

227  n.  8.  637-638,  67  L.  Ed.  681,  33  Sup.  Ct.  402,  BAZTEB  ▼.  BVCHHOZ^ 
HILL  TBAN8P.  CO. 

Effect  as  res  judicata  of  judgment  or  decree  ''without  x^rejudice.'' 
Note,  Ajm.  Caji.  1914A,  1107, 1108. 

227  T7.  8.  639-666,  67  L.  Ed.  683,  33  8ap.  CU  391,  EJLNSA8  CIT7  80nTH- 
EBN  BT.  CO.  ▼.  CABL. 

TTnder  Carmack  Amendment  of  1906  to  interstate  commerce  act,  carrier 
Is  Uable  for  loss  or  damage  occurring  upon  its  own  line  or  that  of  connect- 
ing carrier. 

Approved  in  Hogan  Milling  Co.  v.  Union  Pac.  R.  Co.,  91  Kan.  788, 
139  Pac.  399,  holding  under  Carmack  Amendment  initial  carrier  is  not 
liable  for  loss  by  connecting  carrier  as  warehouseman;  Ft.  Smith  etc 
R.  Co.  V.  Awbrey,  39  Okl.  277,  134  Pac.  1120,  upholding  jurisdiction  of 
State  court  in  action,  based  on  Carmack  Amendment,  against  initial 
carrier  for  delay  of  interstate  shipment  caused  by  connecting  carrier. 

Limited  in  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  B.  Co., 
209  Fed.  902,  holdii^  action  against  initial  earner  for  damage  to  inter- 
state shipment  through  negligence  is  one  to  enforce  common  law  liability, 
not  suit  arising  under  Carmack  Amendment,  and  is  not  removable  under 
Judicial  Code,  §  24,  as  arising  under  Federal  law. 

Distinguished  in  Brinson  v.  Norfolk  etc.  Ry.  Co.,  169  N.  C.  428,  86 
S.  £.  373,  holding  in  action  against  initial  carrier  by  rail  for  loss  of 
interstate  shipment  of  goods  at  sea  by  oonnecting  carrier,  initial  carrier 
may  avail  itself  of  defenses  open  to  carrier  causing  loss;  Bichlmeir  v. 
Minneapolis  etc.  Ry.  Co.,  159  Wis.  407,  150  N.  W.  509,  holding  remedy 
given  by  Carmack  Amendment  of  1906,  making  initial  carrier  liable 
for  loss  of  interstate  shipment  by  connecting  carrier,  does  not  prevent 
action  in  State  court  against  terminal  carrier  for  loss  on  its  line. 

Liability  of  initial  carrier  of  goods  under   Carmack   Amendment. 
Note,  Ann.  Cas.  1916B,  82,  83,  86,  87. 

Carmack  Amendment  manifested  purpose  of  Congress  to  bring  contracts 
for  interstate  shipments  under  one  uniform  rule  or  law,  and  to  wltlidraw 
them  ftom  State  regulation. 

Approved  in  St.  Louifi  etc.  R.  Co.  v.  Faulkner,  111  Ark.  433, 164  S.  W. 
764,  W.  H.  Mitchell  &  Co.  v.  Atlantic  Coast  Line  R.  Co.,  15  Ga.  App.  800, 
84  S.  E.  228,  Central  of  Georgia  Ry.  Co.  v.  Curtis,  14  Ga.  App.  717,  82 
S.  E.  318,  Adams  Express  Co.  v.  Cook,  162  Ky.  595, 172  S.  W.  1097,  Ford 
V.  Chicago  etc.  Ry.  Co.,  123  Minn.  90,  143  N.  W.  250,  Donovan  v.  Wells, 
Fargo  &  Co.,  265  Mo.  300,  301, 177  S.  W.  842,  Dunlap  v.  Chicago  etc.  Ry. 
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Co.,  187  Mo.  App.  204, 172  S.  W.  1179,  McElvain  v.  St.  Louis  etc.  R.  Co., 
176  Mo.  App,  382, 158  S.  W.  466,  Joseph  v.  Chicago  etc.  R.  Co.,  175  Mo. 
App.  22,  157  S.  W.  38,  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  144 
Pac.  1039,  and  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  110,  Ann.  Oas. 
1915D,  693,  L.  E.  A.  1915B,  450,  58  L.  £cL  875,  34  Sup.  Ct.  526,  all  hold- 
ing Carmack  Amendment  of  1906  to  section  20  of  Act  to  Regulate  Com- 
merce, supersedes  State  regulations  as  to  interstate  shipments ;  Atchison 
etc.  Ry.  Co.-v.  Robinson,  233  U.  S.  180,  58  L.  Ed  905,  34  Sup.  Ct.  556, 
holding  under  Carmack  Amendment,  special  contract  for  unlimited  lia- 
bility to  agreed  valuation  is  void,  where  carrier's  filed  schedules  graduate 
rates  according  to  valuation  and  limit  liability  accordingly ;  Alabama  etc. 
Ry.  Co.  V.  American  Cotton  Oil  Co.,  229  Fed.  22,  143  C.  C.  A.  313,  hold- 
ing action  for  nondelivery  of  interstate  shipment  which  was  delivered  to 
connecting  carrier  at  point  outside  of  State  in  good  condition,  is  one 
arising  under  Federal  law  and  removable  to  Federal  court,  as  State  court 
would  have  no  jurisdiction  of  connecting  carrier  but  for  Carmack  Amend- 
ment; Southern  Ry.  Co.  v.  Bennett,  17  Ga.  App.  167,  86  S.  E.  420,  hold- 
ing under  Carmack  Amendment,  remedy  against  initial  carrier  is  exclu- 
sive, and  action  for  damages  under  Civil  Code  of  1910,  §  2752,  cannot 
be  maintained  against  terminal  carrier;  Wabash  R.  Co.  v.  Priddy,  179 
Ind.  495, 101  N.  E.  728,  upholding  limitation  of  liability  for  loss  of  inter- 
state shipment  under  Carmack  Amendment;  Potter  v.  Kansas  City 
Southern  Ry.  Co.,  187  Mo.  App.  60, 172  S.  W.  1154,  failure  of  shipper  of 
livestock  to  comply  with  provision  of  con-tract  requiring  notice  of  dam- 
a^  before  removal  of  stock,  and  written  notice  of  claim  within  ninety- 
one  days  is  valid  defense ;  Hfunilton  v.  Chicago  etc.  R.  Co.,  177  Mo.  App. 
151,  164  S.  W.  250,  upholding  stipulation  in  bill  of  lading  for  interstate 
shipment  requiring  notice  of  loss  or  damage  to  be  made  within  specified 
time;  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl.  520,  133  Pac.  43,  holding 
Carmack  Amendment  of  1906  invalidates  State  laws  nullifying  contracts 
limiting  liability  of  carriers  to  agreed  or  declared  value,  as  applied  to 
interstate  shipment;  dissenting  opinion  in  Vamville  Furniture  Co.  v. 
Charleston  etc.  Ry.  Co.,  98  S.  C.  88,  79  S.  E.  709,  m-ajority  holding  provi- 
sion of  Civil  Code  1912,  §  2573,  imposing  penalty  upon  carrier  for  failure 
to  pay  claim  for  overcharges  on  interstate  shipment  within  specified  time, 
is  not  suspended  by  Carmack  Amendment. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  420,  L.  R.  A. 
1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  reasonable  attorney 's  fees  as  part  of  costs  in  suits,  on  con- 
tested claims  less  than  specified  amount,  as  applied  to  claim  on  inter- 
state shipment;  St.  Louis  etc.  R.  Co.  v.  Faulkner,  111  Ark.  433, 164  S.  W. 
764,  passenger  having  no  actual  knowledge  of  filed  tariff  schedules  or  of 
rule  requiring  declaration  of  value  of  baggage  in  excess  of  specified 
amount  is  not  limited  to  recoveiy  of  that  amount  for  loss  of  baggage  in 
interstate  transportation. 
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.  Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or  bag- 
gage as  affected  by  Interstate  Gonunerce  Act.  Note,  Ann.  Gas. 
1915D,  613,  614. 

"Carmack  Amendment"  as  affecting  State  regulations  as  to  stipula- 
tions limiting  liability  of  carriers.  Note,  44  L.  R.  A.  (N.  8.)  258, 
259. 

Oarmack  Amendment  does  not  forbid  limitation  of  UaUUty  to  declaz«d 
value  by  sbipper  for  purpose  of  determining  wmcta.  of  two  rates  applies  to 
particular  interstate  sliipment,  and  valid  limitation  of  liability  by  isitUl 
carrier  inures  to  benefit  of  its  connecting  carrier. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  195, 
197,  60  L.  Ed.  952,  36  Sup.  Ct.  541,  holding  under  Carmack  Amendment, 
stipulation  for  notice  in  bill  of  lading  issued  by  initial  carrier  controls 
interstate  shipment,  and  action  cannot  be  brought  against  terminal  car- 
rier without  notice,  but  telegram  to  terminal  carrier  is  sufficient  notice; 
Cleveland  etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S.  591,  60  L.  Ed.  456,  36  Sup. 
Ct.  179,  holding  limitation  of  liability  of  carrier  for  interstate  shipment 
is  valid  under  Carmack  Amendment,  and  applies  to  carrier  as  warehouse- 
man; George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.,  236  U.  S.  283,  59  L.  Ed. 
582,  35  Sup.  Ct.  351,  upholding  limitation  of  liability  in  filed  teriS.  sched- 
ules for  interstate  shipment  of  automobiles,  regardless  of  disproportion 
between  agreed  value  and  actual  value ;  Boston  etc.  R.  R.  Co.  v.  Hooker, 
233  U.  8.  110,  121,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed. 
875,  879,  34  Sup.  Ct.  526,  holding  limitation  of  liability  for  passenger's 
baggage  in  filed  tariff  schedules  required  by  Interstate  Commerce  Act,  is 
binding  upon  passenger  accepting  check  and  failing  to  declare  value  and 
to  pay  higher  rate,  regardless  of  actual  notice  or  assent  to  limitation; 
Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S.  668,  57  L.  Ed.  697,  33 
Sup.  Ct.  397,  upholdii^  limitation  of  liability  in  contract  for  interstate 
shipment  of  livestock;  Kansas  City  etc.  Ry.  Co.  v.  Oakley,  116  Ark.  24, 
170  S.  W.  566,  holding  limitation  of  liability  for  interstate  shipment  void 
for  want  of  consideration  where  there  was  only  one  tariff  rate  over  route; 
United  States  Express  Co.  v.  Cohn,  108  Ark.  123, 157  S.  W.  147,  uphold- 
ing limitation  of  liability  in  express  receipt  for  interstate  shipment;  J.  S. 
Appel  etc.  Co.  v.  Piatt,  55  Colo.  49,  132  Pac.  72,  upholding  limitation  of 
liability  in  contract  for  interstate  shipment;  W.  H.  Mitchell  &  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  15  Ga..  App.  800,  84  S.  E.  228,  upholding 
stipulation  in  bill  of  lading  for  interstate  shipment  requiring  claims  for 
loss  or  damage  to  be  made  at  point  of  delivery  within  ten  days,  as  applied 
to  shipment  of  perishable  product;  Nashville  etc  Ry.  v.  Truitt  Co.,  14 
Ga.  App.  771,  82  S.  E.  467,  holding  Carmack  Amendment  does  not  forbid 
contract  limiting  liability  to  agreed  valuation  for  imrpose  of  applying 
lower  of  two  rates;  Cranor  v.  Southern  Ry.  Co.,  13  Ga.  App.  91,  92,  78 
S.  E.  1017,  upholding  stipulation  in  contract  for  interstate  shipment  of 
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livestock  requiring  shipper  to  accompany  and  care  for  stock,  and  deny- 
ing recovery  for  improper  feeding  and  watering  by  carrier's  employee; 
Michelson  v.  Judson  Freight  etc.  Co.,  268  111.  557, 568, 109  N.  E.  286,  286, 
upholding  limitation  of  liability  in  filed  tariff  schedules  for  interstate 
shipment,  where  shipper  places  lower  valuation  on  goods  to  secure  lower 
rate;  Cleveland  etc.  R.  Co.  v.  Blind^  182  Ind.  405,  406,  412,  105  N.  E. 
486,  489,  upholding  limitation  of  liability  in  filed  schedules  for  intrastate 
shipment,  where  shipper  made  no  request  to  ship  with  unlimited  liability 
and  there  is  no  proof  that  such  demand  would  have  been  unavailing; 
Wabash  R.  Co.  v.  Priddy,  179  Ind.  492,  495,  496,  497,  101  N.  E.  728,  729, 
upholding  limitation  of  liability  for  loss  of  interstate  shipment  under 
Carmack  Amendment  superseding  State  l^slation  as  to  interstate  ship- 
ment; Adams  Express  Co.  v.  Welbom,  59  Ind.  App.  335, 108  N.  E.  164, 
upholding  limitation  of  liability  of  carrier  to  agreed  value  for  purpose 
of  securing  lower  rate;  Heilman  v.  Chicago  etc.  Ry.  Co.,  167  Iowa,  319, 
149  N.  W.  438,  holding  limitation  of  liability  in  filed  schedules  becomes 
part  of  contract  for  interstate  shipment  of  livestock,  and  shipper  is 
bound  by  valuation  in  contract;  Christl  v.  Missouri  Pac.  Ry.  Co..  92  Kan. 
582,  141  Pac.  588,  holding  shipper  signing  contract  for  interstate  ship- 
ment limiting  valuation  to  specified  amount  is  presumed  to  know  exist- 
ence of  two  rates  in  filed  tariff  schedules,  and  denying  recovery  for  more 
than  amount  specified;  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  90,  92, 
143  N.  W.  250,  251,  upholding  limitation  of  liability  in  schedules  filed 
with  Interstate  Commerce  Commission  for  loss  of  passenger's  baggage; 
Ball  V.  Lusk,  189  Mo.  App.  301,  176  S.  W.  239,  upholding  limitation  of 
liability  for  interstate  shipment ;  Collins  v.  Denver  etc.  Ry.  Co.,  181  Mo. 
App.  217,  167  S.  W.  1179,  holding  proof  of  delivery  of  interstate  ship- 
ment in  good  condition  and  receipt  of  same  in  bad  condition  makes  prima 
facie  case  of  carrier's  liability;  Sims  v.  Missouri  Pac.  Ry.  Co.,  177  Mo. 
App.  26,  163  S.  W.  277,  holding  stipulations  in  contract  for  interstate 
shipment  for  speedy  written  notice  of  loss  and  for  bringing  of  suit  within 
six  months  are  valid,  but  were  waived  by  carrier  in  accepting  belated 
notice  and  holding  claim  for  investigation  until  after  expiration  of  time 
for  bringing  suit ;  McElvain  v.  St.  Louis  etc.  R.  Co.,  176  Mo.  App.  383, 
158  S.  W.  466,  upholding  stipulation  requiring  notice  of  interstate  ship- 
ment of  livestock  before  mingling  with  other  stock  and  within  one  day 
after  delivery;  Joseph  v.  Chicago  etc.  R.  Co.,  176  Mo.  App.  22, 157  S.  W. 
838,  denying  recovery  for  failure  to  give  notice  within  time  stipulated  in 
contract  for  interstate  shipment;  American  Silver  Mfg.  Co.  v.  Wabash 
R.  Co.,  174  Mo.  App.  194,  197,  198,  156  S.  W.  833,  834,  upholding  limi- 
tation of  liability  in  filed  tariff  schedules  for  interstate  shipment  to  ten 
times  freight  chaige,  although  carrier  knew  actual  value  was  greatly  in 
excess  of  that  amount;  Wyatt  v.  Missouri  Pac.  Ry.  Co.,  173  Mo.  App. 
218, 158  S.  W.  722,  upholding  limitation  of  liability  in  contract  for  inter- 
state shipment;  Spada  v.  Pennsylvania  R.  Co.,  86  N.  J.  L.  190^  92  Atl. 
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381,  holding  stipulation  in  bill  of  lading  limiting  time  of  shipper  to  make 
claim  for  damages  is  not  void  as  to  interstate  shipment  under  Carmaek 
Amendment ;  Boyle  v.  Bush  Terminal  R.  Co.,  210  N.  Y.  391,  104  N.  E. 
934,  denying  recoveiy  of  more  than  valuation  in  special  contract  indorsed 
on  bill  of  lading  and  signed  by  shipper,  where  shipper  has  option  to  ship 
at  higher  rate  without  limitation  of  liability;  St.  Louis  etc.  R.  Co.  v. 
Mounts,  44  Okl.  365,  144  Pac.  1039,  holding  stipulation  limiting  liability 
of  carrier  for  interstate  shipment  to  agreed  valuation  in  consideration  of 
reduced  rate  is  void,  where  carrier  knew  actual  value;  St.  Louis  etc. 
R.  Co.  V.  Oox,  40  Okl.  262,  138  Pac.  146,  upholding  ezraiptioii  from  liar 
bility  for  specified  causes  in  contract  for  interstate  shipment  of  livestock, 
although  fact  that  shipper  could  ship  at  carrier's  risk  by  paying  higher 
rate  was  not. actually  brought  to  his  notice;  St.  Louis  etc.  R.  Co.  v.  Zicka- 
foose,  39  Okl.  307,  309,  135  Pac.  409,  6  N.  C.  0.  A.  725,  upholding  stipu- 
lation against  liability  for  delay  from  ^>ecified  causes  in  interstate  ship- 
ment of  livestock;  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl.  521, 133  Pac. 
44,  denying  recoveiy  of  more  than  release  valuation  in  bill  of  lading  for 
interstate  shipment;  Ci*awford  v.  Southern  Ry.  Co.,  101  S.  C.  525,  86 
S.  E.  20,  holding  stipulation  in  contract  for  interstate  shipment  of  live- 
stock requiring  claim  for  damages  to  be  made  within  five  days  of  unload- 
ing, is  void,  as  unreasonable;  Elliott  v.  Chicago  etc.  Ry.  Co.,  35  S.  D.  68, 
69, 150  N.  W.  781,  holding  Carmaek  Amendment  does  not  prevent  action 
against  connecting  carrier  for  its  negligence;  J.  T.  Rather  &  Co.  v.  Nash- 
ville etc.  Ry.  Co.,  131  Tenn.  295,  297,  299,  174  S.  W.  1115,  upholding 
limitation  of  liability  for  interstate  shipment  of  livestock ;  Illinois  Cent. 
R.  Co.  V.  H.  E.  Wilson  &  Co.,  131  Tenn.  703,  176  S.  W.  1037,  limitation 
of  liability  in  contract  for  interstate  shipment  of  livestock  does  not  pre- 
vent recovery  where  animal  after  injury  is  worth  more  than  declared 
value;  Norfolk  etc.  Ry.  Co.  v.  Steele  &  Son,  117  Va.  794,  85  S.  B.  125, 
upholding  provision  in  uniform  livestock  contract  limiting  liability  as 
to  interstate  shipment,  and  allowing  recovery  although  stock  was  sold  in 
market  for  more  than  agreed  valuation;  dissenting  opinion  in  Byeis  v. 
Southern  Express  Co.,  165  N.  C.  548,  81  S.  E.  743,  majority  holding  Car- 
mack  Amendment  permitting  limitation  of  liability  for  interstate  ship- 
ment does  not  authorize  limitation  of  liability  for  special  damages  for 
delay  in  delivering  casket  for  funeral. 

Explained  in  Western  Union  Tel.  Co.  v.  Compton,  114  Ark.  198, 199, 
169  S.  W.  948,  holding  act  of  Congress  of  1910,  including  telegraph 
companies  within  provisions  of  Interstate  Commerce  Act,  does  not 
authorize  such  company  to  stipulate  for  immunity  from  liability  for 
negligence  of  its  servants  in  handling  messages;  dissenting  opinion  in 
Elliott  V.  Chicago  etc.  Ry.  Co.,  35  S.  D.  69,  70,  73,  150  N.  W.  781,  783, 
holding  Carmaek  Amendment  does  not  prevent  action  against  oonneot^ 
ing  carrier  for  its  negligence. 
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Distinguished  in  St.  Louis  etc.  R.  Co.  ▼.  Faulkner,  111  Ark.  433, 
434,  164  S.  W.  764,  holding  passenger  having  no  actual  knowledge  of 
filed  tariff  schedule  or  of  rule  requiring  declaration  of  value  of  bag- 
gage in  excess  of  specified  amount,  is  not  limited  to  recovery  of  that 
amount  for  loss  of  baggage  in  interstate  transportation;  Rankin  v. 
Cincinnati  etc.  Ry.  Co.,  163  Ky.  186,  173  S.  W.  379,  holding  shipper 
is  not  bound  by  maximum  valuation  stated  in  contract  of  shipment 
which  valuation  does  not  correspond  to  published  rate;  Keithley  v. 
Lusk,  190  Mo.  App.  468,  470,  177  S.  W.  759,  760,  allowing  recovery  in 
action  against  initial  carrier  for  injury  to  interstate  shipment  through 
negligence  of  connecting  carrier,  although  no  through  bill  of  lading  was 
issued  as  required  by  Carmack  Amendment,  where  through  shipment 
was  undertaken ;  Byers  v.  Southern  Express  Co.,  165  N.  C.  546,  81  S.  E. 
742,  holding  Carmack  Amendment  permitting  limitation  of  liability  for 
interstate  shipment  does  not  authorize  limitation  of  liability  for  special 
damages  for  delay  in  delivering  casket  for  funeral;  Cook  v.  Northern 
Pac.  Ry.  Co.,  32  N.  D.  346,  155  N.  W.  868,  holding  void  as  unreason- 
able stipulation  in  special  contract  requiring  action  for  injuries  to  live- 
stoek  to  be  brought  within  sixty  days;  VamviUe  Furniture  Co.  v.' 
Charleston  etc.  Ry.  Co.,  98  S.  C.  80,  81,  82,  79  S.  E.  706,  707,  holding 
provision  of  Civil  Code  of  1912,  §  2573,  imposing  penalty  upon  carrier 
for  failure  to  pay  claims  for  overcharges  on  interstate  shipment  within 
specified  time,  is  not  superseded  by  Carmack  Amendment;  dissenting 
opinion  in  Boston  etc.  R.  R.  Co.  ▼.  Hooker,  233  U.  S.  140,  Ann.  Gas. 
1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  887,  34  Sup.  Ct.  526,  majority 
upholding  limitation  of  liability  for  passenger's  baggage  in  filed  tariff 
schedules,  regardless  of  actual  notice  or  assent  to  limitation;  dissenting 
opinion  in  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  96,  143  N.  W.  253, 
majority  upholding  limitation  of  liability  in  schedules  filed  with  Inter- 
state Commerce  Commission  for  loss  of  passenger's  baggage. 

Carrier  tiavlng  filed  rate  slieets  showing  two  rates  based  upon  valuation 
is  bound  to  apply  rate  correq;ionding  to  valuation,  and  shipper  declaring 
value  is  presumed  to  know  lawful  rate,  and  cannot  introduce  evidence 
aliunde  as  to  true  value,  and  ia  estopped  to  recover  more  tlian  declared' 
value. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S. 
197,  60  L.  Ed.  953,  36  Sup.  Ct.  541,  holding  under  Carmack  Amend- 
ment, stipulation  for  notice  in  bill  of  lading  issued  by  initial  carrier 
controls  interstate  shipment,  and  action  cannot  be  brought  against 
terminal  carrier  without  notice,  but  telegram  to  terminal  carrier  is 
sufficient  notice;  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60 
L.  Ed.  827,  36  Sup.  Ct.  411,  holding  exclusion  from  evidence  of  filed 
rate  schedules  in  action  for  damages  for  delay  in  interstate  shipment 
was  error,  where  consideration  of  schedules  was  necessary  to  determine 
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validity  and  effect  of  restriction  npon  liability  in  bill  of  lading;  Sonth- 
em  Ry.  Co.  v.  Prescott,  240  U.  S.  638,  60  L.  Ed,  8S9,  36  Snp.  Ct.  472, 
holding  stipulation  in  bill  of  lading  for  interstate  shipment  for  liability 
of  carrier  as  warehouseman  only,  after  arrival  of  goods  at  destination, 
is  in  force  until  actual  delivery  to  consignee,  and  denying  recovery  for 
loss  by  fire  in  absence  of  proof  of  negligence;  Louisville  etc.  R.  R.  Co. 
T.  Maxwell,  237  U.  S.  98,  L.  R.  A.  1916E,  665,  59  L.  Ed.  855,  35  Sup.  Ct 
494,  holding  carrier  may  recover  undercharges,  where  its  agent  mis- 
quoted rate,  although  passenger  might  have  taken  more  direct  route; 
George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236  U.  S.  284,  59  L.  Ed. 
582,  35  Sup.  Ct.  351,  upholding  limitation  of  liability  on  interstate  ship- 
ment under  Carmack  Amendment;  Boston  etc.  R.  R.  Co.  v.  Hooker, 
233  U.  S.  110,  111,  Ann.  Oa£.  1915D,  593,  L.  R.  A.  1915B,  450,  58 
L.  Ed.  875,  34  Snp.  Ct.  526,  upholding  limitation  of  liability  for  pas- 
senger's baggage  in  filed  tariff  schedules  as  to  passenger  accepting  check, 
regardless  of  actual  notice;  Atchison  etc.  Ry.  Co.  v.  Robinson,  233 
U.  S.  181,  58  L.  Ed.  905,  34  Sup.  Ct.  556,  holding  under  Carmack 
Amendment  special  contract  for  unlimited  liabilit^^to  agreed  value  is 
void,  where  carrier's  filed  schedules  graduate  raten  according  to  valu- 
ation and  limit  carrier's  liability  accordingly;  'Chicago  etc.  Ry.  Co.  v. 
Cramer,  232  U.  S.  493,  58  L.  Ed.  698,  34  Sup.  Ct.  383,  holding  liability 
of  carrier  on  interstate  shipment  is  limiCed  to  declared  value,  where 
carrier  has  two  rates  based  upon  value  in  filed  schedules,  although 
^lowa  Code,  §  2074,  prohibits  such  defense;  Great  Northern  Ry.  Co.  v. 
O'Connor,  232  U.  S.  515,  516,  58  L.  Ed.  706,  34  Sup.  Ct.  380,  8  N.  C.  C.  A. 
64,  upholding  limitation  of  liability  in.  filed  tariff  sched^ules  for  inter- 
state shipments;  Missouri  etc.  Ry.  Co.  v.  Harriman  Bros.,  227  U.  S. 
668,  671,  57  L.  Ed.  697,  33  Sup.  Ct.  397,  upholding  limitation  of  liability 
in  contract  for  interstate  shipment  of  livestock,  and  stipulation  re- 
quiring suit  to  be  brought  within  ninety  days;  American  Brake  Shoe 
&  Foundry  Co.  v.  Fere  Marquette  R.  Co.,  223  Fed.  1020,  validity  of 
contract  between  shipper  and  carrier  limiting  liability  for  loss  of 
interstate  shipment  is  Federal  question  to  be  determined  under  general 
common  law,  and  is  not  within  field  of  State  law  or  regulation;  J.  H. 
Hamlen  &  Sons  Co.  v.  Illinois  Cent.  R.  Co.,  212  Fed.  328,  holding 
void  guaranty  of  carrier  that  shipment  will  be  transported  by  connect- 
ing steamship  line  at  specified  rate;  Central  of  Georgia  Ry.  Co.  v. 
Birmingham  Sand  etc.  Co.,  9  Ala.  App.  427,  64  South.  205,  denying 
right  of  consignee  to  maintain  action  for  failure  of  carrier  to  post 
rates  as  required  by  Interstate  Commerce  Act ;  Kansas  City  etc.  Ry.  Co. 
V.  New  York  Cent.  etc.  R.  Co.,  110  Ark.  618,  163  S.  W.  173,  holding 
under  Carmack  Amendment  i)ermitting  recovery  by  initial  carrier  from 
carrier  on  whose  line  loss  occurred,  receipt  is  sufficient  evidence  to 
justify  recovery  of  amount  thereby  shown  in  absence  of  fraud  or  gross 
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negligence;  Central  of  Georgia  Ry.  Co.  v.  Curtis,  14  Ga.  App.  717,  82 
S.  E.  318,  holding  under-  Carmack  Amendment  shipper  as  well  as 
carrier  is  bound  by  filed  tariff  rates;  Cleveland  etc.  R.  Co.  v.  Blind, 
182  Ind.  422,  105  N.  E.  492,  holding  act  of  February  27, 1905,  is  special, 
and  is  not  repealed  by  act  of  February  28,  1905,  and  burden  is  upon 
carrier  to  prove  contract  limiting  liability  is  reasonable  and  not  en- 
tered into  without  opportunity  to  ship  with  unlimited  liability ;  Heilman 
&  Clark  V.  Chicago  etc.  Ry.  Co.,  167  Iowa,  321,  149  N.  W.  438,  hold- 
ing shipper  is  bound  by  valuation  in  contract  for  interstate  shipment, 
where  filed  schedules  of  carrier  show  two  rates  based  upon  valuation; 
Collins  v.  Union  Pac.  R.  Co.,  96  Kan.  583,  152  Pac.  650,  holding  shipper 
signing  bill  of  lading  for  interstate  shipment  is  bound  by  valuation 
contained  therein,  and  denying  recovery  of  actual  value;  Christl  v. 
Missouri  Pac.  Ry.  Co.,  92  Kan.  583,  584,  141  Pac.  589,  holding  shipper 
signing  contract  for  interstate  shipment  limiting  valuation  to  specified 
amount  is  presumed  to  know  existence  of  two  rates  in  tariff  schedule, 
and  denying  recovery  for  more  than  amount  specified;  Watt  v.  Mis- 
souri etc.  Ry.  Co.,  90  Kan.  468,  135  Pac.  600,  upholding  stipulation  in 
contract  for  interstate  shipment  requiring  suit  to  be  brought  within 
ninety  days;  Robinson  v.  Louisville  etc.  R.  Co.,  160  Ky.  237,  169  S.  W. 
832,  holding  Carmack  Amendment  abrogates  section  196  of  State  Con- 
stitution prohibiting  carrier  from  contracting  for  relief  against  its 
common-law  liability;  New  York  etc.  R.  Co.  v.  Peninsula  Produce 
Exchange,  122  Md.  228,  89  Atl.  436,  holding  under  Carmack  Amendment 
of  1906,  shipper  may  recover  in  action  against  initial  carrier  for  de- 
crease in  value  of  interstate  shipment  due  to  delay  in  transit,  and 
measure  of  damages  is  value  at  time  and  place  of  shipment  as  stipu- 
lated in  bill  of  lading;  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  92, 
143  N.  W.  251,  upholding  limitation  of  liability  in  filed  schedules  for 
loss  of  passenger's  baggage  in  interstate  transportation;  Donovan  v. 
Wells  Fargo  &  Co.,  265  Mo.  301,  314,  315,  177  S.  W.  842,  846,  847, 
holding  shipper  is  charged  with  notice  of  published  rates  for  inter- 
state shipment  and  by  execution  of  contract  for  shipment  at  lower 
of  two  rates  is  limited  to  recovery  of  declared  value;  Missouri  etc. 
Ry.  Co.  V.  Porter,  41  Okl.  704,  139  Pac.  955,  upholding  special  contract 
limiting  liability  for  loss  or  injury  to  interstate  shipment  in  consid- 
eration of  lower  rate;  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl.  521,' 
523,  133  Pac.  44,  denying  recovery  of  more  than  release  valuation  in 
bill  of  lading  for  interstate  shipment;  Zoller  Hop  Co.  v.  Southern 
Pac.  Co.,  72  Or.  270,  271,  143  Pac.  933,  upholding  limitation  of  liability 
in  bill  of  lading  for  interstate  shipment,  where  filed  tariff  schedules 
provide  different  rates  for  limited  and  unlimited  liability;  Glenlyon 
Dye  Works  v.  Interstate  Express  Co.,  36  R.  I.  568,  91  Atl.  9,  holding 
shipper  paying  rate,  knowing  it  is  based  upon  valuation,  is  limited 
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to  recovery  of  such  valuation;  Harris  v.  Southern  Ry.  Co.,  100  S.  C. 
474,  85  S.  E.  169,  denying  recovery  of  actual  value  of  trunk  checked 
on  interstate  ticket  and  destroyed  by  fire  after  arrival  at  destination, 
where  carrier  fias  filed  tariff  schedules  limiting  liability  unless  greater 
value  is  declared  and  higher  rate  x>aid;  Aldrich  v.  Southern  Ry.  Co., 
95  S.  C.  431,  79  S.  E.  318,  allowing  recovery  in  action  for  damages 
for  refusal  of  carrier  to  receive  interstate  shipment  at  filed  rates; 
J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn.  299,  300,  174 
S.  W.  1116,  1116,  holding  shipper  accepting  bill  of  lading  for  inter- 
state shipment  of  livestock  is  bound  by  limitation  of  liability  contained 
therein ;  Davis  v.  Northern  Pac.  Ry.  Co.,  77  Wash.  266,  137  Pac.  465, 
holding  shipper  signing  release  is  presumed  to  know  there  is  more 
than  one  rate  and  release  is  in  considemtion  of  lower  rate  for  inter- 
state shipment,  r^ardless  of  actual  notice. 

Distinguished  in  Adams  Express  Co.  v.  Cook,  162  Ky.  698,  172  S.  W. 
1098,  holding  burden  of  proof  that  contract  limiting  liability  was  fair 
was  upon  carrier  in  absence  of  filed  schedule  of  graduated'  rates  for 
interstate  shipment;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  366, 
367,  144  Pac.  1039,  1040,  holding  shipper  is  not  estopped  to  recover 
full  value  of  interstate  shipment  by  contract  limiting  liability,  where 
carrier  knew  actual  value;  dissenting  opinion  in  Boston  etc.  R.  R.  Co. 
v.  Hooker,  233  U.  S.  143,  144,  150,  Ann.  Gas.  1915D,  593,  L.  R.  A. 
1915B,  450,  58  L.  Ed.  888,  890,  34  Sup.  Ct.  526,  majority  holding  limi- 
tation of  liability  for  passenger's  baggage  in  filed  tariff  schedules  re- 
quired by  Interstate  Commerce  Act  is  binding  upon  passenger  who  fails 
to  dieclare  value  and  to  pay  higher  rate,  regardless  of  actual  notice 
or  assent  to  limitation;  dissenting  opinion  in  Ford  ▼.  Chicago  Ry.  Co., 
123  Minn.  96,  143  N.  W.  253,  majority  upholding  limitation  of  liability 
in  filed  schedules  for  loss  of  passenger's  baggage  in  interstate  trans- 
portation. 


Carzler  cannot  legally  contract  with  particular  shipper  for  umuiul 
vice  unless  he  make  and  publish  rate  for  such  service  equally  open  to  alL 

Distinguished  in  Klink  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  463,  135 
C.  C.  A.  169,  where  plaintiffs  allege  breach  of  interstate  railroad's 
contract  to  transport  sheep  and  to  feed  and  fatten  them  in  transit  for 
market,  and  also  allege  wrongful  appropriation  of  proceeds  of  sale  to 
carrier's  use,  fact  that  filed  schedules  do  not  authorize  carrier  to  feed 
and  fatten  sheep  in  transit  does  not  entitle  carrier  to  judgment  on 
pleadings;  Johnson  v.  New  York  etc.  R.  R.,  Ill  Me.  270,  88  AtL  991, 
agreement  to  expedite  interstate  shipment  was  not  discrimination  in 
violation  of  Elkins  Act  of  1903|  where  carrier  has  established  rate  for 
special  switching  service. 
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Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  snch 
amonnt.    Note,  Ann.  Oaa.  1913D»  982,  984,  986,  987,  989,  991. 

Freight  rates  charged  by  carrier  as  limiting  liability  for  goods 
lost  or  damaged.    Note,  8  N.  0.  0.  A.  62. 

Miscellaneous.    Citedi  in  Pacific  Express  Co.  v.  Rudman,  234  U.  S. 
753,  58  Ii.  Ed.  1577,  34  Sup.  Ct.  776,  reversing  judgment  with  costs. 

227  17.  8.  667-678,  67  I..  Ed.  690,  33  Sup.  Ot.  397,  MI880UBI,  K.  9t  T.  B.  B. 
CO.  ▼.  HABBIMAN  BB08. 

Cannack  Amendment  of  1006  witbdrawv  ftom  field  of  State  law  or 
leglslatton  liability  of  Interstate  carxler  for  loss  or  damage  under  Interstate 
contract  of  shipment,  and  validity  of  limitation  of  liability  in  such  contract 
l8  Federal  quetition. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  378,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  holding  Carmack  Amendment  controls  inter- 
state shipment,  and  application  by  Kansas  court  of  local  rule  invest- 
ing innocent  holder  of  bill  of  lading  with  rights  not  available  to  shipper 
in  direct  conflict  with  general  commercial  law,  is  burden  on  interstate 
commerce  and  void;  Southern  Ry.  Co.  v.  Prescott,  240  IT.  S.  640,  60 
L.  Ed.  840,  36  Sup.  Ct.  472,  measure  of  liability  of  carrier,  under 
bill  of  lading  for  interstate  shipment,  with  respect  to  terminal  services, 
is  Federal  question;  Cleveland  etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S. 
593,  60  L.  Ed.  457,  36  Sup.  Ct.  179,  holddng  under  Carmack  Amend- 
ment limitation  of  liability  for  injury  to  interstate  shipment  to  which 
shipper  agreed  for  purpose  of  securing  lower  rate,  is  binding  and 
applies  to  carrier  as  warehouseman;  Atchison  etc.  Ry.  Co.  v.  Robinson, 
233  U.  S.  180,  58  L.  Ed.  905,  34  Sup.  Ct.  556,  holding  under  Carmack 
Amendment  of  1906,  special  contract  for  unlimited  liability  to  agreed 
value  is  void,  where  carrier's  filed  schedules  graduate  rates  according 
to  valuation  and  limit  carrier's  liability  accordingly;  St.  Louis  etc. 
Ry.  Co.  V.  Faulkner,  111  Ark.  433,  164  S.  W.  764,  Central  of  Georgia 
Ry.  Co.  V.  Curtis,  14  Ga.  App.  717,  82  S.  E.  318,  Adams  Express  Co. 
V.  Cook,  162  Ky.  695,  172  S.  W.  1097,  Ford  v.  Chicago  etc.  Ry.  Co., 
123  Minn.  90,  143  N.  W.  250,  Donovan  v.  Wells,  Fargo  &  Co.,  265 
Mo.  300,  301,  177  S.  W.  842,  Kent  v.  Chicago  etc.  R.  Co.,  189  Mo.  App. 
430,  176  S.  W.  1107,  Thomas  Bros  v.  St.  Louis  etc.  R.  Co.,  188  Mo. 
App.  34,  173  S.  W.  99,  Dunlap  v.  Chicago  etc.  Ry.  Co.,  187  Mo.  App. 
204,  172  S.  W.  1179,  Sims  v.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App. 
26,  165  S.  W.  277,  Hamilton  v.  Chicago  etc.  R.  Co.,  177  Mo.  App.  151, 
164  S.  W.  250,  Johnson  Grain  Co.  v.  Chicago  etc.  R.  Co.,  177  Mo.  App. 
196,  164  S.  W.  183,  McElvain  v.  St.  Louis  etc.  R.  Co.,  176  Mo.  App. 
382,  158  S.  W.  466,  Joseph  v.  Chicago  etc.  R.  Co.,  175  Mo.  App.  22, 
157  S.  W.  838,  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174  Mo. 
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App.  194,  156  S.  W.  833,  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  346, 
165  N.  W.  869,  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  144  Pac 
1039,  and  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  110,  Ann.  Cas, 
1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  875,  34  Sup.  Ct.  526,  all 
holding  amendment  of  1906  to  section  20,  act  to  regulate  commerce, 
known  as  Carmack  Amendment,  supersedes  State  regulations  as  to 
interstate  shipments;  Gardtier  v.  Western  Union  Tel.  Co.,  231  Fed. 
409,  145  C.  C.  A.  399,  holding  Oklahoma  Constitution,  art.  XXIII,  §  9, 
avoiding  contracts  stipulating  for  notice  other  than  provided  by  law 
as  condition  to  recovery  on  claim,  demand  or  liability,  is  void  as  to 
interstate  telegram  under  amendment  of  1910  to  Interstate  Commerce 
Act;  Storm  Lake  Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co.,  209  Fed. 
903,  holding  action  against  initial  carrier  for  damage  to  interstate 
shipment  through  negligence  is  one  to  enforce  common-law  liability, 
not  suit  arising  under  Carmack  Amendment,  and  is  not  removable 
to  Federal  District  Court  under  Judicial  Code,  §  24,  as  suit  arising 
under  Interstate  Commerce  Act;  St.  Louis  etc.  Ry.  Co.  v.  Haynie,  120 
Ark.  28,  179  S.  W.  171,  upholding  restrictions  in  contract  for  inter- 
state shipment  limiting  liability  of  carrier  unless  shipper  gives  notice 
of  loss  and  brings  action  within  specified  time;  Southern  Ry.  Co.  v. 
Bennett,  17  Ga.  App.  167,  86  S.  E.  420,  holding  proviso  of  Carmack 
Amendment  does  not  preserve  right  of  action  conferred  by  Civil  Code, 
§  2572,  against  last  of  several  connecting  carriers,  and  remedy  against 
initial  carrier  is  exclusive;  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  493, 
146  Pac.  1185,  holding  fact  that  destination  of  interstate  shipment  is 
changed  in  transit  does  not  alter  its  interstate  character,  and  State  law 
is  inapplicable;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  300,  301,  177 
S.  W.  842,  upholding  limitation  of  liability  for  interstate  shipment  and 
denying  recovery  of  full  value,  although  carrier  knew  actual  value; 
Keithley  v.  Lusk,  190  Mo.  App.  466,  177  S.  W.  759,  allowing  recovery 
in  action  against  initial  carrier  for  injury  to  interstate  shipment  through 
n^ligence  of  connecting  carrier,  where  through  carriage  was  under- 
taken and  through  rate  made,  although  no  through  bill  of  lading  was 
issued  as  required  by  connecting  carrier;  Potter  v.  Kansas  City  South- 
em  Ry.  Co.,  187  Mo.  App.  60,  172  S.  W.  1154,  failure  of  8hipx>er  of 
livestock  to  comply  with  provision  of  contract  j^quiring  notice  of 
damage  before  removal  of  stock  and  written  notice  of  claim  within 
ninety-one  days  is  valid  defense;  Bailey  v.  Missouri  Pac.  Ry.  Co.,  184 
Mo.  App.  4§1,  171  S.  W.  45,  denying  recovery  of  damages  for  delay 
of  interstate  shipment,  where  shipper  fails  to  make  claim  within  time 
specified  by  shipping  contract;  Collins  v.  Denver  etc.  Ry.  Co.,  181 
Mo.  App.  217,  167  S.  W.  1180,  holding  proof  of  delivery  of  interstate 
shipment  in  good  condition  and  delivery  of  it  in  bad  condition  makes 
prima  facie  case  of  carrier's  liability;  Ft.  Smith  etc.  R.  Co.  v.  Awbrey, 
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39  Okl.  277,  134  Pac.  1120,  upholding  jurisdiction  of  State  court  in 
action,  based  on  Carmack  Amendment,  against  initial  carrier  for  delay 
of  interstate  shipment  caused  by  connecting  carrier;  Missouri  etc.  Ry. 
Co.  V.  Walston,  37  Okl.  520,  133  Pac.  43,  holding  Carmack  Amend- 
ment of  1906  invalidates  State  laws  nuUifjdng  contracts  limiting  lia< 
bility  of  carrier  to  agreed  value,  as  applied  to  interstate  shipment; 
dissenting  opinion  in  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry. 
Co.,  98  S.  C.  89,  79  S.  E.  709,  majority  holding  provision  of  Civil 
Code  1912,  §  2573,  imposing  penalty  upon  carrier  for  failure  to  pay 
claims  for  overcharges  on  interstate  shipment  within  specified  time,  is 
not  superseded  by  Carmack  Amendment. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  420, 
L.  R.  A.  1915A,  942,  53  L.  £d.  1383,  34  Sup.  Ct.  790,  upholding  Texas 
statute  of  1909  allowing  reasonable  attorney's  fees  as  part  of  costs 
in  suits  on  contested  claims  less  than  specified  amount,  as  applied 
to  claim  on  interstate  shipment;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191 
Mo.  App.  208,  177  S.  W.  1129,  applying  Missouri  rule  as  to  assumption 
of  risk  in  action  for  injuries  to  employee  in  interstate  commerce  under 
Federal  Employers'  Liability  Act  of  1908. 

"Carmack  Amendment"  as  affecting  State  regulations  as  to  stipula- 
tions limiting  liability  of  carriers.  Note^  44  L.  R.  A.  (N.  S.)  258, 
259. 

Inability  Imposed  by  Carmack  Amendment  of  1906  la  liability  of  com- 
mon law  and  may  be  limited  or  qualified  by  special  contract  provided  limita- 
tion or  qualification  is  Just  and  reasonable,  and  does  not  exempt  from  loss 
due  to  negligence;  and  limitation  of  Uability  to  declared  value,  where 
carrier  has  filed  its  taiilTs  showing  two  rates  applicable  to  commodity,  based 
on  valuation,  is  valid. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S.  591,  60 
L.  Ed.  456,  36  Sup.  Ct.  179,  upholding  limitation  of  liability  of  carrier 
for  interstate  shipment  und^r  Carmack  Amendment,  as  applied  to  car- 
rier as  warehouseman;  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  110, 
111,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed.  875,  34  Sup.  Ct. 
526,  limitation  of  liability  for  passenger's  baggage  in  filed  tariff  sched- 
ules required  by  Interstate  Commerce  Act  of  1906  is  binding  upon  pas- 
senger accepting  check,  in  absence  of  declaration  of  value  and  pa3rment 
of  higher  rate,  regardless  of  actual  notice  or  assent  to  limitation;  Chicago 
etc.  Ry.  Co.  v.  Cramer,  232  U.  S.  493,  58  L.  Ed.  698,  34  Sup.  Ct.  383,  hold- 
ing liability  of  carrier  on  interstate  shipment  is  limited  to  declared  value 
where  carrier  has  two  rates  based  on  value  in  filed  schedules,  although 
Iowa  Code,  §  2074,  prohibits  contracts  limiting  liability;  Kansas  City  etc, 
Ry.  Co.  V.  Bull,  120  Ark.  49,  179  S.  W.  174,  holding  limitation  of  liabil- 
ity in  contract  for  interatate  shipment  is  void  for  want  of  consideration 
where  there  was  only  one  tariff  rate  over  route;  Kansas  City  etc.  Ry.  Co. 
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V.  Oakley,  115  Ark.  24,  170  S.  W.  566,  holdii^  limitation  of  liability  for 
interstate  shipment  void  for  want  of  consideration,  where  there  was  only 
one  tariff  rate  over  route ;  J.  S.  Appel  Suit  etc.  Co.  v.  Piatt,  56  Colo.  49, 
132  Pac.  72,  and  Ball  v.  Lusk,  189  Mo.  App.  301,  175  S.  W.  239,  both 
upholding  limitation  of  liability  for  interstate  shipment;  Nashville  etc. 
Ry.  V.  Truitt  Co.,  14  Ga.  App.  771,  82  S.  E.  467,  holding  Carmack  Amend- 
ment does  not  forbid  contract  limiting  liability  to  agreed  valuation  for 
purpose  of  applying  lower  of  two  rates;  Cleveland  etc.  R.  Co.  v.  Blind, 
182  Ind.  406,  412,  105  N.  E.  486,  489,  upholding  limitation  of  liability  in 
filed  schedules  for  intrastate  shipment,  where  shipper  made  no  request 
to  ship  with  unlimited  liability;  Wabash  R.  Co.  v.  Priddy,  179  Ind.  495, 
101  N.  E.  728,  upholding  limitation  of  fiabUity  under  Interstate  Com- 
merce Act  as  amended  by  Carmack  Amendment;  Adams  Express  Co.  v. 
Welbom,  59  Ind.  App.  335, 108  N.  E.  165,  upholding  limitation  of  liabil- 
ity to  agreed  value  for  purpose  of  securing  lower  rate;  Heilman  &  Clark 
V.  Chicago  etc.  Ry.  Co.,  167  Iowa,  320, 149  N.  W.  439,  holding  limitation 
of  liability  in  filed  schedules  becomes  part  of  contract  for  interstate  ship- 
ment of  livestock,  and  shipper  i&  bound  by  valuation  in  contract;  Chicago 
etc.  Ry.  Co.  v.  Theis,  96  Kan.  496,  497, 152  Pac.  620,  bidding  in  action  by 
carrier  to  recover  undercharges  on  interstate  shipment,  setoff  for  dam- 
ages to  another  interstate  shipment  cannot  be  allowed,  where  conditions 
precedent  to  recovery  of  such  damages^  as  stipulated  in  contract,  were 
disregarded;  Ray  v.  Missouri  etc.  Ry.  Co.,  96  Kan.  10,  149  Pac.  398, 
upholding  stipulation  in  contract  for  interstate  shipment  requiring  action 
for  damages  for  injuries  or  delays  to  be  brought  within  ninety  days; 
Kirby  v.  Union  Pacific  R.  Co.,  94  Kan.  491,  146  Pac.  1185,  upholding, 
under  Carmack  Amendment  of  1906,  limitation  of  liability  uxK>n  inter- 
state shipment;  Christl  v.  Missouri  Pac.  Ry.  Co.,  92  Kan.  582,  141  Pac. 
589,  holding  shipper  signing  contract  for  interstate  shipment  limiting 
valuation  to  specified  amount  is  presumed  to  know  existence  of  two  rates 
in  filed  tariff  schedules,  and  denying  recovery  for  more  than  amount 
specified ;  Hogan  Milling  Co.  v.  Union  Pac.  R.  Co.,  91  Kan.  788,  139  Pac. 
399,  holding  under  Carmack  Amendment  initial  carrier  is  not  liable  for 
loss  in  interstate  shipment  caused  by  connecting  canier  as  warehouse- 
man; Armstrong  v.  Illinois  Cent.  R.  Co.,  162  Ky.  540,  172  S.  W.  948, 
upholding  stipulation  in  contract  for  interstate  shipment  of  livestock, 
requiring  claim  for  loss  or  damage  to  be  presented  within  ten  days  after 
stock  is  unloaded;  Ford  v.  Chicago  etc.  Ry.  Co.,  123  Minn.  90,  93,  143 
N.  W.  250,  251,  upholding  limitation  of  liability  in  schedules  filed  with 
Interstate  Commerce  Commission  for  loss  of  passenger's  baggage;  Collins 
V.  Denver  etc.  Ry.  Co.,  181  Mo.  App.  217,  167  S.  W.  1179,  holding  proof 
of  delivery  of  interstate  shipment  to  canier  in  good  condition  and  re- 
ceipt of  same  in  bad  condition  makes  prima  facie  case  of  carrier's  liabil- 
ity ;  Sims  v.  Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  26, 163  S.  W.  277,  hold- 
ing stipulations  in  contract  for  interstate  shipment  for  speedy  written 
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notice  of  loss  and  for  bringing  of  suit  within  six  months  are  valid,  but 
were  waived  by  carrier  in*  accepting  belated  notice  and  holding  claim  for 
investigation  until  after  expiration  of  time  for  bringing  suit;  Sims  v. 
Missouri  Pac.  Ry.  Co.,  177  Mo.  App.  26,  163  S.  W.  277,  holding  stipula- 
tions, in  contract  for  interstate  shipment  for  speedy  written  notice  of 
loss  and  for  bringing  of  suit  within  six  months  are  valid,  but  were  waived 
by  carrier  in  accepting  belated  notice  and  holding  claim  for  investiga- 
tion until  after  expiration  of  time  for  bringing  suit;  McElvain  v.  St. 
Louis  et<5.  R.  Co.,  176  Mo.  App.  383,  158  S.  W.  466,  upholding  stipula- 
tion requiring  notice  of  interstate  shipment  of  livestock  before  mingling 
with  other  stock  and  within  one  day  of  delivery ;  Joseph  v.  Chicago  etc. 
R.  Co.,  175  Mo.  App.  23,  157  S.  W.  838,  denying  recovery  for  failure  to 
give  notice  within  time  stipulated  in  contract  for  interstate  shipment; 
American  Silver  Mfg.  Co.  v.  Wabaah  R.  Co.,  174  Mo.  App.  194, 197,  198, 
166  S.  W.  833,  834,  upholding  limitation  of  liability  to  ten  times  freight 
charge  in  filed  tariff  schedules  for  interstate  shipment,  although  carrier 
knew  actual  value  was  greatly  in  excess  of  that  amount;  Wyatt  v.  Mis- 
souri Pac.  Ry.  Co.,  173  Mo.  App.  218, 158  S.  W.  722,  upholding  limitation 
of  liability  in  contract  for  interstate  shipment ;  Boyle  v.  Bush  Terminal 
R.  Co.,  210  N.  Y.  391, 104  N.  E.  934,  denying  recovery  of  more  than  valu- 
ation in  special  contract  indorsed  on  bill  of  lading  and  signed  by  shipper, 
where  shipper  has  option  to  ship  at  higher  rate  without  limitation  of 
liability;  St.  Louis  etc.  R.  Co.  v.  Cox,  Peery  &  Murray,  40  Okl.  2C2,  138 
Pac.  146,  upholding  stipulation  against  liability  for  delay  from  specified 
causes  in  interstate  shipment  of  livestock ;  St.  Louis  etc.  R.  Co.  v.  Zicka- 
foose,  39  Okl.  307,  310,  135  Pac.  408,  409,  6  N.  C.  C.  A.  728,  upholding 
stipulation  against  liability  for  delay  from  specified  causes  in  interstate 
shipment  of  livestock ;  Zoller  Hop  Co.  v.  Southern  Pac.  Co.,  72  Or.  273, 
143  Pac.  934,  upholding  limitation  of  liability  in  bill  of  lading  for  inter- 
state shipment,  where  filed  tariff  schedules  provide  different  rates  for 
limited  and  unlimited  liability ;  Crawford  v.  Southern  Ry.  Co.,  101  S.  C. 
525,  86  S.  E.  20,  holding  stipulation  in  contract  for  interstate  shipment 
of  livestock  requiring  claim  for  damages  to  be  made  within  five  days  of 
unloading  is  void  as  unreasonable;  Du  Pre  v.  Columbia  etc.  R.  Co.,  98 
S.  C.  473,  79  S.  E.  312,  holding  Carmack  Amendment  does  not  supersede 
act  of  1910  (Civil  Code,  §  2572),  imposing  penalty  upon  terminal  car- 
rier for  failure  to  pay  damages  or  to  inform  consignee  as  to  which  car- 
rier caused  damage;  J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131 
Tenn.  295,  300, 174  S.  W.  1115,  1116,  upholding  limitation  of  liability  in 
interstate  shipment  of  livestock;  Norfolk  etc.  Ry.  Co.  v.  Steele  &  Son, 
117  Va.  794,  86  S.  E.  125,  upholding  provision  in  uniform  livestock  con- 
tract limiting  liability  as  to  interstate  shipment,  and  allowing  recovery 
although  stock  was  sold  in  market  for  more  than  agreed  valuation; 
Henry  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  640,  147  Pac.  428,  upholding 
provision  in  bill  of  lading  for  interstate  shipment  requiring  claim  for  loss 
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or  injury  to  be  presented  within  thirty  days;  dissenting  opinion  in  Young 
V.  Western  Union  Tel.  Co.,  168  N.  C.  39,  84  S.  E.  46,  majority  holding 
void  stipulation  limiting  liability  of  telegraph  company  for  unrepealed 
message ;  dissenting  opinion  in  Byers  v.  Southern  Express  Co.,  165  N.  C. 
548,  81  S.  E.  743,  majority  holding  Carmack  Amendment  permitting  limi- 
tation of  liability  for  interstate  shipment,  does  not  authorize  limitation 
of  liability  for  special  damages  for  delay  in  delivering  casket  for  funeral; 
New  York  etc.  R.  Co.  v.  Peninsula  Produce  Exchange,  122  Md.  226,  89 
Atl.  436,  ai^endo. 

Limited  in  George  N.  Pierce  Co.  v.  Wells  Fargo  &  Co.,  236  U.  S.  283, 
59  L.  Ed.  582,  35  Sup.  Ct.  351,  upholding  limitation  of  liability  in  filed 
tariff  schedules  for  interstate  shipment  of  automobiles,  regtirdless  of  dis- 
proportion between  such  agreed  value  and  actual  value. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Faulkner,  111  Ark.  433,  164 
S.  W.  764,  holding  passenger  having  no  actual  knowledge  of  filed  tariff 
schedule  or  of  rule  requiring  declaration  of  value  of  baggage  in  excess 
of  specified  amount  is  not  limited  to  recovery  of  that  amount  for  loss  of 
baggage  in  interstate  transportation;  W.  H.  Mitchell  &  Co.  v.  Atlantic 
Coast  Line  R.  Co.,  15  Ga.  App.  800,  801,  803,  84  S.  E.  229,  upholding 
stipulation  in  bill  of  lading  requiring  claims  for  loss  or  damage  to  be 
made  within  ten  days,  as  applied  to  interstate  shipment  of  perishable 
products ;  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  15  Ga.  App.  149,  82 
S.  E.  787,  carrier  abandoning  contract  for  interstate  shipment  and  con- 
verting goods^  cannot  insist  upon  stipulation  for  notice  within  time  speci- 
fied by  contract ;  Byers  v.  Southern  Express  Co.,  165  N.  C.  546,  81  S.  E. 
742,  holding  Carmack  Amendment  permitting  carrier  to  limit  liability 
for  injury  to  interstate  shipment  does  not  authorize  carrier  to  limit 
liability  for  special  damage  for  delay  in  delivering  casket  for  funeral; 
Cook  V.  Northern  Pac.  Ry.  Co.,  32  N.  D.  346,  347,  155  N.  W.  869, 
holding  void,  as  unreasonable,  stipulation  in  special  contract  requir- 
ing action  for  injuries  to  livestock  to  be  brought  within  sixty  days;  St 
Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  369, 144  Pac.  1039,  1040,  holding 
stipulation  limiting  liability  of  carrier  for  interstate  shipment  to  agreed 
valuation  for  purpose  of  obtaining  reduced  rate  is  void,  where  carrier 
knew  actual  value;  Vamville  Furniture  Co.  v.  Charleston  etc.  Ry.  Co-> 
98  S.  C.  80,  81,  82,  79  S.  E.  706,  707,  holding  provision  of  Civil  Code  of 
1912,  §  2573,  imposing  penalty  upon  carrier  for  failure  to  pay  claims  for 
overcharges  on  interstate  shipment  within  specified  time,  is  not  super- 
seded by  Carmack  Amendment;  dissenting  opinion  in  Boston  etc.  R.  R. 
Co.  v.  Hooker,  233  IT.  S.  140,  Ann.  Oas.  1915D,  593,  L.  R.  A.  1915B,  460, 
58  L.  Ed.  887,  34  Sup.  Ct.  526,  majority  upholding  limitation  of  liability 
for  passenger's  baggage  in  filed  tanff  schedules,  regardless  of  actual 
notice  or  assent  to  limitation ;  dissenting  opinion  in  Ford  v.  Chicago  etf. 
Ry.  Co.,  123  Minn.  96,  143  N.  W.  253,  upholding  limitation  of  liability 
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in  filed  schGdoles  for  loss  of  passenger's  baggage  in  interstate  trans- 
portation. 

Validity  of  contract  between  carrier  of  goods  and  shipper  whereby 
value  of  goods  is  fixed  and  liability  of  carrier  is  limited  to  such 
amount.    Note,  Ann.  Gas.  1913D,  982,  983,  984,  986,  987,  991. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or  bag- 
gage as  affected  by  Interstate  Commerce  Act.  Note,  Ann.  Gas. 
1915D,  613,  614. 

Liability  of  carrier  of  livestock  for  injuries  due  to  negligence  in  ' 
transit.    Note,  6  N.  G.  G.  A.  164. 

Principle  upon  which  shipper  is  limited  to  valuation  declared  is  that  of 
estoppel,  and  presupposes  valuation  to  be  one  made  f  oi  purpose  of  applying 
lower  of  two  rates  based  upon  value,  and  shipper  cannot  Introduce  parol  evi- 
dence to  show  otherwise. 

Approved  in  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60  L.  Ed. 
827,  36  Snp.  Ct.  411,  holding  exclusion  from  evidence  of  filed  rate  sched- 
ules in  action  for  damages  for  delay  in  interstate  shipment  was  error, 
where  consideration  of  schedules  was  necessary  to  determine  validity  and 
effect  of  restriction  upon  liability  in  bill  of  lading;  Great  Northern  Ry. 
Co.  V.  O'Connor,  232  U.  S.  515,  516,  58  L.  Ed.  706,  34  Sup.  Ct.  380,  8 
N.  C.  C.  A.  64,  upholding  limitation  of  liability  in  filed  tariff  schedules 
for  interstate  shipments;  American  Brake  Shoe  &  Foundry  Co.  v.  Pere 
Marquette  R.  Co.,  223  Fed.  1020,  validity  of  contract  between  shipper 
and  carrier  limiting  liability  for  loss  of  interstate  shipment  is  Federal 
question  to  be  determined  under  general  common  law,  and  is  not  within 
field  of  State  law  or  regulation;  United  States  v.  Atlantic  Coast  Line 
R.  Co.,  206  Fed.  207,  holding  carrier  is  not  liable  as  bailee,  under  con- 
tract with  United  States  to  carry  mail  for  value  of  package  lost  which 
was  mailed  in  foreign  country  in  violation  of  convention  between  that 
country  and  United  States  and  contents  were  unknown  to  railroad  or 
United  States ;  Central  of  Georgia  Ry.  Co.  v.  Curtis,  14  Ga.  App.  717,  82 
S.  E.  318,  holding  under  Carmack  Amendment  shipper  as  well  as  carrier 
is  bound  by  filed  tariff  rates;  Nashville  etc.  Ry.  v.  Truitt  Co.,  14  Ga.  App. 
772,  82  S.  E.  467,  holding  shipper  is  bound  by  valuation  declared  in  bill 
of  lading  for  purpose  of  applying  lower  of  two  rates  !n  filed  schedules 
for  interstate  shipment,  regardless  of  inquiry  as  to  actual  value;  Heil- 
man  v.  Chicago  etc.  Ry.  Co.,  167  Iowa,  325,  149  N.  W.  440,  holding 
shipper  is  bound  by  valuation  in  contract  for  interstate  shipment,  where 
carrier's  filed  schedules  show  two  rates  based  upon  valuation;  Collins 
t.  Union  Pac.  R.  Co.,  96  Kan.  584,  152  Pac.  650,  holding  shipper  signing 
bill  of  lading  for  interstate  shipment  is  bound  by  valuation  contained 
therein,  and  denying  recovery  of  actual  value;  Christl  v.  Missouri  Pac. 
Ry.  Co.,  92  Kan.  585,  141  Pac.  589,  holding  shipper  signing  contract  for 
interstate  shipment  limiting  valuation  to  specified  amount  is  presumed 
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to  know  existence  of  two  rates  in  tariff  schedules,  and  denying  recovery 
for  more  than  amount  specified;  Watt  v.  Missouri  etc.  Ry.  Co.,  90  Kan« 
468,  135  Pac.  600,  upholding  stipulation  in  contract  for  interstate  ship- 
ment requiring  suit  to  be  brought  within  ninety  days;  Robinson  v.  Louis- 
ville etc.  R.  Co.,  160  Ky.  237,  169  S.  W.  833,  holding  Carmack  Amend- 
ment  abrogate  section  196  of  State  Constitution,  prohibiting  carrier 
from  contracting  for  relief  against  its  common  law  liability;  New  York 
etc.  R.  Co.  V.  Peninsula  Produce  Exchange,  122  Md.  228,  89  Atl.  436, 
holding  basis  for  computation  of  amount  of  damage  to  interstate  ship- 
ment of  berries  from  delay  in  transit  is  value  at  time  and  place  of  ship- 
ment, as  stipulated  in  bill  of  lading;  Ford  v.  Chicago  etc.  Ry.  Co.,  123 
Minn.  93,  143  N.  W.  251,  upholding  limitation  of  liability  in  schedules 
filed  with  Interstate  Commerce  Commission  for  loss  of  passenger's  bag- 
gage ;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  301, 177  S.  W.  842,  uphold- 
ing limitation  of  liability  in  contract  for  interstate  shiiment  and  deny-* 
ing  recovery  of  full  value,  although  carrier  knew  actual  value;  Missouri 
etc.  Ry.  Co.  v.  Porter,  41  Okl.  704,  139  Pac.  955,  upholding  special  con- 
tract limiting  liability  for  loss  or  injury  to  interstate  shipment  for  pur^ 
pose  of  obtaining  lower  rate ;  Missouri  etc.  Ry.  Co.  v.  Walston,  37  Okl. 
522, 133  Pac.  44,  denying  recovery  of  more  than  release  valuation  in  bOl 
of  lading  for  interstate  shipment;  J.  T.  Rather  &  Co.  v.  Nashville  etc 
Ry.  Co.,  131  Tenn.  300, 174  S.  W.  1116,  holding  limitation  of  liability  in 
interstate  bill  of  lading  binds  shipper. 

Distinguished  in  Adams  Express  Co.  v.  Cook,  162  Ky.  598,  172  S.  W. 
1098,  holding  burden  of  proof  of  fairness  of  contract  limiting  liability 
was  upon  carrier  in  absence  of  filed  schedule  of  graduated  rates  for  in- 
terstate shipment;  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  366,  367, 
368,  144  Pac.  1040,  holding  shipper  is  not  estopped  to  recover  full  value 
of  interstate  shipment  by  contract  limiting  liability,  where  carrier  knew 
actual  value;  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233 
U.  S.  143, 144,  150,  Ann.  Oas.  1915D,  593,  L.  B.  A.  1915B,  450,  58  L.  Ed. 
888,  891,  34  Sup.  Ct.  526,  majority  holding  limitation  of  liability  for  pas- 
senger's baggage  in  filed  tariff  schedules  required  by  Interstate  Com- 
merce Act,  is  binding  upon  passenger  accepting  check  and  failing  to  de- 
clare value  and  to  pay  higher  rate,  regardless  of  actual  notice  or  assent 
to  limitation;  dissenting  opinion  in  Ford  v.  Chicago  etc.  Ry.  Co.,  123 
Minn.  96,  97,  143  N.  W.  253,  majority  upholding  limitation  of  liability 
in  schedules  filed  with  Interstate  Conunerce  Commission  for  loss  of  pas- 
senger's baggage. 

When  carrier  graduates  rates  by  value  and  has  filed  rates  applicable  to 
particular  commodity  or  class  of  articles  based  upon  difference  In  valuation, 
valuation  automatically  determines  rate,  and  shipper  knowingly  dedazlng 
undervaluation  to  secure  lower  rate,  obtains  advantage  and  causes  dlscrisiip 
nation  nnlawfnl  under  ElUns  Act  of  1903. 


775  RAILROAD  CO.  v.  HARRIMAN  BROS.    227  U.  S.  657-673 

Approved  in  Donohoo  Horse  etc.  Co.  v.  Missouri  etc.  Ry.  Co.,  95  Kan. 
684,  149  Pac.  437,  holding  contract  for  interstate  shipment  limiting  lia- 
bility to  agreed  valuation  cannot  be  varied  by  subsequent  agreement. 

Policy  of  statutes  of  limitations  is  to  encourage  promptness  in  bringing 
actions,  and  there  is  nothing  in  such  policy  forbidding  parties  by  agree- 
ment to  fix  shorter  period;  and  provision  requiring  suit  to  be  brought  within 
ninety  days  is  not  unreasonable. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Haynie,  120  Ark.  28,  179  S.  W. 
171,  upholding  restrictions  in  contract  for  interstate  shipment  limiting 
liability  of  carrier  unless  shipper  gives  notice  of  loss  and  brings  action 
within  specified  time;  Giles  v.  Atchison  etc.  Ry.  Co.,  92  Kan.  324,  140 
Pac.  876,  upholding  stipulation  for  written  notice  of  loss  in  intrastate 
shipment  of  livestock;  Watt  v.  Missouri  etc.  Ry.  Co.,  90  Kan.  468, 469, 135 
Pac.  600,  upholding  stipulation  in  contract  for  interstate  shipment  re- 
quiring suit  to  be  brought  within  ninety  days;  Howard  &  Callahan  Xf 
Illinois  Cent.  R.  Co.,  161  Ky.  787,  788,  171  S.  W.  444,  upholding  provi- 
sion  of  contract  for  interstate  shipment  of  livestock  requiring  written 
and  verified  claim  for  loss  or  damage  to  be  made  within  ten  days ;  Pen- 
insula Produce  Exchange  v.  New  York  etc.  R.  Co.,  122  Md.  233,  234;  89 
Atl.  438,  holding  provision  relating  to  notice  of  loss  or  damage  within 
specified  time  in  interstate  bill  of  lading  is  valid,  but  was  waived  by  car- 
rier; Dunlap  V.  Chicago  etc.  Ry.  Co.,  187  Mo.  App.  205,  172  S.  W.  1179, 
denying  recovery  for  damage  to  interstate  shipment  of  livestock  for  fail- 
ure to  give  notice  as  required  by  bill  of  lading;  Riddler  v.  Missouri  Pac. 
Ry.  Co.,  184  Mo.  App.  716,  171  S.  W.  635,  upholding  stipulation  in  con- 
tract for  interstate  shipment  of  livestock  requiring  notice  of  claim  for 
loss  within  one  day,  where  consignee  was  agent  of  shipper  and  saw  at 
once  cattle  were  stale  and  in  poor  condition  because  of  delay;  Hamilton 
V.  Chicago  etc.  R.  Co.,  177  Mo.  App.  152,  164  S.  W.  250,  and  Johnson 
Grain  Co.  v.  Chicago  etc.  R.  Co.,  177  Mo.  App.  197,  164  S.  W.  183,  both 
upholding  stipulation  in  bill  of  lading  for  written  notice  of  claim  for  loss 
or  damage,  as  applied  to  interstate  shipment;  Spada  y.  Pennsylvania 
R.  Co.,  86  N.  J.  L.  191,  92  Atl.  381,  Lolding  stipulation  in  bill  of  lading 
limiting  time  of  shipper  to  make  claim  for  damages  ijs  not  void  as  to 
interstate  shipment  under  Carmack  Amendment;  James  v.  Lake  Shore 
etc.  Ry.  Co.,  4  Tenn.  Civ.  315,  upholding  stipulation  in  bill  of  lading  for 
interstate  shipment  that  suits  for  loss  must  be  brought  within  six  months ; 
Henry  v.  Chicago  etc.  Ry.  Co.,  84  Wash.  643,  644,  645,  147  Pac.  429,  430, 
upholding  provision  in  bill  of  lading  for  interstate  shipment  requiring 
claim  for  loss  or  injury  to  be  presented  within  thirty  days. 

Distinguished  in  Cook  v.  Northern  Pac.  Ry.  Co.,  32  N.  D.  347,  350, 
155  N.  W.  869,  870,  holding  void,  as  unreasonable,  stipulation  in  special 

contract  requiring  action  for  injuries  to  livestock  to  be  brought  within 

sixty  days. 
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Validity  andi  effect  of  contract  stipulation  limiting  time  to  bring 
suit  against  carriers  of  goods  or  livestock.  Note,  Ann.  Oaji. 
1913E,  868,  870. 

Notice  to  carrier  of  claim  of  damages  for  loss  or  injury  to  live- 
stock in  transit.    Note,  6  N.  0.  0.  A.  631. 

Liability  of  initial  carrier  of  goods  under  Carmaek  Amendment. 
Note,  Ann.  Oaa.  1915B,  86,  87,  89. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  R.  Co.  v.  Mounts,  241  U.  S. 
654,  60  L.  Ed.  1224,  36  Sup.  Ct.  725,  and  Seaboard  Air  line  Ry.  Co. 
V.  J.  M.  Pace  Mule  Co.,  234  U.  S.  751,  58  L.  Ed.  1676,  34  Sup.  Ct. 
775,  both  reversing  judgment  on  authority  of  principal  case. 

227  U.  a  675,  57  L.  Ed.  699,  S3  Sup.  Ot.  327,  GXTLF,  OOLOBADO  ETC.  BY. 
CO.  V.  THOBN. 

Citedi  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  647,  68  L.  Ed.  1137, 
34  Sup.  Ct.  678. 

227  17.  a  677,  57  I..  Ed.  700,  33  Snp.  Ot.  405,  HOWE  MAOHINE  CO.  ▼.  COF- 
FIEIiD  MOTOB  WASHEB  CO. 

Cited  in  Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed. 
992,  and  Ne£E  v.  Coffield  Motor  Washer  Co.,  210  Fed.  167, 127  C.  C.  A. 
24. 
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UNITED  STATES  REPORTS- 


228  UNITED  STATES. 


228  XT.  S.  1-5,  57  L.  Bd.  707,  33  Sup.  Ct  409,  ABII^EME  NAT.  BANK  ▼. 
DOLLEY. 

ELansas  Bank  Depositors'  (Suaranty  Act  of  1909  la  not  void  as  dla- 
crimlnating  againat  national  banks,  as  impaiilng  obligation  of  their  con- 
tracts, or  as  depriving  them  of  their  property  without  dne  process  of  law. 

Approved  in  Madera  Waterworks  y.  Madera,  228  U.  S.  456,  57  L.  Ed. 
919,  33  Sup.  Ct.  571,  holding  California  Constitution,  art.  XI,  §  19,  does 
not  import  contract  that  corporation  constructing  private  water  works 
shall  not  be  subject  to  competition  from  public  source  and  refusing 
to  restrain  city  from  building  water  plant;  Standard  Home  Co.  v. 
Davis,  217  Fed.  914,  upholding  Arkansas  act  of  1913  regulating  invest- 
ment companies. 

Miscellaneous.  Cited  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  K  Ed.  1222,  36  Sup.  Ct.  553,  dismissing  for  want  of  juris- 
diction. 

228  17.  S.  6-13,  57  L.  Ed.  709,  83  Sup.  Cft  407,  UNITED  STATES  EX  BEL. 
KNIGHT  ▼.  IiANE. 

Until  legal  title  to  public  land  passes  from  goyemment^  inquiry  as  to 
all  equitable  rights  comes  within  cognisance  of  Irfuid  Department. 

Approved  in  Moses  v.  Long-Bell  Lumber  Co.,  206  Fed.  54, 124  C.  C.  A. 
185,  holding  final  certificate  issued  to  homestead  entryman  confers  only 
equitable  rights  within  jurisdiction  of  Land  Department,  not  title,  and 
court  has  no  jurisdiction  to  determine  which  of  two  entries  is  valid. 

Decision  of  Secretary  of  Interior  revoking  his  prior  approval  of  pro- 
posed adjustment  of  contest  whereby  minor  was  to  withdraw  her  selection, 
which  was  not  arbitrary  or  capxlcious,  but  given  after  hearing,  and  in  ezer- 
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dse  of  Jadgment  and  discretion  confided  in  him  by  law,  cannot  be  reviewed, 
nor  can  he  he  compelled  by  mandamas  to  retract  it. 

Approved  in  Lane  v.  United  States,  241  U.  S.  208,  60  L.  Ed.  959,  36 
Sup.  Ct.  599,  holding  Secretary  of  Interior  under  act  of  1910  has  power 
to  reopen  administrative  order  determining  heirs  of  deceased  allottee 
of  Indian  lands  upon  charges  of  newly  discovered  evidence  to  show 
diecree  was  obtained  by  fraud;  Bowen  v.  Carter,  42  Okl.  576,  144  Pac 
174,  holding  action  of  Department  of  Interior  in  issuing  patent  to  en- 
rolled member  of  Choctaw  and  Chickasaw  nations  was  based  on  error 
of  law,  and  declaring  patentee  trustee  for  rightful  claimant;  White  v, 
Starbuck,  41  Okl.  61,  133  Pac.  228,  holding  acts  of  1904  and  1905 
giving  Delaware  Indians  right  to  sell  improvements  upon  surplus 
holdings  in  their  possession  on  April  21,  1904,  to  Cherokee  Indians,  did 
not  give  them  right  to  sell  improvements  on  lands  allotted  to  Cherokees 
and  in  their  possession  more  than  year  prior  to  April  21,  1904. 

Distinguished  in  United  S^tes  v.  Lane,  43  App.  D.  C.  421,  holding 
under  act  of  1910  authorizing  Secretary  of  Interior  to  determine  legal 
heirs  of  Indian  allottee  dying  intestate  and  providing  that  his  decision 
shall  be  final  and  conclusive,  secretary  was  without  jurisdiction  to 
reopen  his  first  decision,  and  directing  secretary  to  enforce  his  first 
decision. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  K  B.  A.  (N.  S.)  435. 

228  U.   a   14-22,  57  L.  Ed.  712,  33   Sup.  Ct   412,  UNITED  STATES  v. 
QEOBOE. 

Charge  of  crime  must  have  clear  legislative  bada;  and  Indictment  of 
homestead  claimant  for  perjory  cannot  be  based  npon  false  swearing  In  affi- 
davit not  required  by  section  2291,  Bevlsed  Statutes,  but  required  by  regu- 
lation of  Secretary  of  Interior. 

Approved  in  United  States  v.  Birdisall,  233  U.  S.  230>  58  L.  Ed.  934, 
34  Sup.  Ct.  512  (reversing  206  Fed.  821),  indictments  charging  giving 
and  receiving  of  bribes  to  influence  official  action  of  officers  appointed 
by  Indian  commissioner  to  suppress  liquor  traffic,  charge  offense  within 
Criminal  Code,  §§  39  and  117;  United  States  v.  Foster,  211  Fed.  210, 
making  of  false  return  by  failing  to  report  large  and  irregular  sale 
of  stamps  for  use  outside  of  district,  receipts  of  which,  if  reported, 
would  be  excluded,  under  departmental  regulations,  in  fixing  salary, 
is  not  punishable  under  Criminal  Code,  §  206 ;  Capital  Traction  Co.  v. 
King,  44  App.  D.  C.  319,  holding  regulation  of  Interstate  Commerce 
Commission  limiting  speed  of  street-cars  to  six  miles  an  hour  at  cross- 
ings in  Washington,  void,  in  view  of  provision  of  act  of  Congress  of 
1908  limiting  speed  of  cars  in  city  to  fifteen  miles  an  hour. 

Distinguished  in  United  States  v.  Smull,  236  U.  S.  408,  411,  59  L.  Ed. 
642,  643,  35  Sup.  Ct.  349,  false  swearing  in  making  application  for 
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homestead  entry  under  section  2289,  Revised  Statutes,  is  perjury  within 
meaning  of  Criminal  Code,  §  26. 

Quaere,  whether  Criminal  Appeals  Act  of  1907  allows  direct  appeal  to 
Supreme  Court  where  there  is  no  explicit  declaration  of  law  upon  which 
indictment  is  hased  and  ruling  on  validity  of  its  construction,  hut  trial 
court  contends  for  one  law  as  applicahle  and  appellate  court  contends  for 
another. 

Approved  in  United  States  v.  Nixon,  235  U.  S.  236,  59  L.  Ed.  209,  35 
Sup.  Ct.  49,  holding  United  States  is  entitled,  under  Criminal  Appeals 

1 

Act  of  1907,  to  review  of  diecision  on  demurrer,  which  in  effect  con- 
strues act  of  1913  applicable  to  facts  charged  in  indictment  and  holds 
receivers  operating  railroad  are  not  liable  to  prosecution  for  violation 
of  act  by  hauling  livestock  from  quarantine  State  to  another  State; 
United  States  v.  Wright,  229  U.  S.  228,  67  L.  Ed.  1163,  33  Sup.  Ct. 
630,  holding  Supreme  Court  has  jurisdiction  on  direct  writ  of  error 
to  review  decision  sustaining  demurrer  to  indictment  for  introduction 
of  liquor  into  Indian  country  within  Oklahoma,  where  decision  is  based 
upon  construction  of  acts  of  1892  and  1897  prohibiting  introduction  of 
liquor  into  Indian  country,  section  8  of  act  of  1895,  and  Oklahoma 
Enabling  act  of  1906;  Huff  v.  State,  9  Okl.  Cr.  684,  133  Pac.  269,  .hold- 
ing decision  of  Federal  Supreme  Court  that  acts  of  Congress  are  valid 
which  suspend  for  twenty-one  years  after  admission  of  Oklahoma  as 
State  Federal  acts  which  would  otherwise  permit  introduction  of  liquor, 
as  interstate  commerce,  into  that  part  of  State  which  was  Indian  Ter- 
ritory, is  binding. 

228  XT.  8.  22-26,  67  L.  Ed.  716,  33  Sup.  Ot.  410,  THB  FAIR  ▼.  KOHLEB 
DIE  ft  SPEOIAIiTY  CO. 

Party  who  brings  suit  is  master  to  decide  upon  what  law  he  will  rely, 
and  question  whether  case  arises  under  patent  law  is  determined  by  allega- 
tions of  declaration  or  biU,  and  cannot  be  conferred  by  defense  anticipated 
•in  bill,  nor  defeated  by  plea  denying  merits  of  claim,  as  jurisdiction  is 
authority  to  decide  either  way. 

Approved  in  American  Well  Works  Co.  v.  Layne  &  Bowler  Co.,  241 
U.  S.  258,  60  L.  Ed.  988,  36  Sup.  Ct.  585,  holding  State  court  has  juris- 
diction of  action  for  diamages  to  business  by  threats  to  sue  under 
patent  law  for  infringement;  Lamar  v.  United  States,  240  U.  S.  65, 
60  L.  Ed.  528,  36  Sup.  Ct.  256,  holding  objection  that  indictment  for 
impersonating  member  of  Congress  with  intent  to  defraud  does  not 
charge  crime  against  United  States,  goes  only  to  merits  and  does  not 
deprive  Federal  District  Court  of  jurisdiction;  Geneva  Furniture  Mfg. 
Co.  V.  S.  Karpen  &  Bros.,  238  U.  S.  258,  59  K  Ed.  1297,  35  Sup.  Ct. 
788,  holding  that  part  of  bill  charging  contributory  infringement  of 
patent  presents  case  arisitig  under  patent  laws  and  within  jurisdiction 
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of  Federal  District  Court;  Healy  v.  Sea  Gull  Specialty  Co.,  237  V.  S. 
480,  59  L.  Ed.  1058,  35  Sup.  Ct.  658,  holding  bill  alleging  infringement 
of  patent  and  relying  upon  measure  of  damages  provided  by  contract 
of  lease  of  patent  terminated  for  breach  of  conditions,  is  case  arising 
under  patent  laws;  Swindell  v.  Youngstown  Sheet  &  Tube  Co.,  230 
Fed.  440,  holding  Federal  District  Court  has  jurisdiction  of  suit  to  re- 
strain as-  infringement  use  of  furnaces  constructed  in  accordance  with 
patent  until  balance  of  royalties  for  use  of  patent  is  paid,  though  sum 
involved  is  less  than  three  thousand  dollars;  Nolen  v.  Riechman,  225 
Fed.  817,  818,  holding  Federal  District  Court  has  jurisdiction  of  suit 
to  enjoin  enforcement  of  act  of  Tennessee  r^ulating  jitney  traffic, 
which  is  alleged  invalid;  Free  Sewing  Mach.  Co.  v.  Bry-Block  Mercan- 
tile Co.,  204  Fed.  633,  holding  Federal  District  Court  has  jurisdiction 
of  suit  to  restrain  infringement  of  patent,  irrespective  of  citizenship 
of  parties  or  amount  involved;  Cleveland  etc.  Ry.  Co.  v.  Hirseh,  204 
Fed.  854,  123  C.  C.  A.  145,  Federal  court  having  jurisdiction  of  suit 
to  cancel  contract  of  interstate  railroad  as  void  under  Elkins  Act  of 
1903  prohibiting  rebates,  has  jurisdiction  to  determine  validity  of  con- 
tract with  reference  to  intrastate  business;  McGoon  v.  Northern  Pac. 
Ry.  Co.,  204  FedL  1004,  holding  suit  by  shipper  to  recover  damages  to 
inteifstate  shipment  is  one  arising  under  interstate  commerce  act  and 
removable  to  Federal  court  without  regard  to  amount  in  controversy. 

228  XT.  S.  27-42,  57  L.  Ed.  718,  83  Snp.  Ot  605,  TKLBND  ▼.  TALCOTT. 

flection  17  of  Bankruptcy  Act  of  1898  enumerates  debts  not  affected 
by  discharge  In  bankruptcy,  and  excepts  certain  classea  of  debts  provable 
under  section  63  ftom  release  provided  therein. 

Approved  in  Clarke  v.  Rogers,  228  U.  S.  548,  57  L.  Ed.  960,  33  Sup. 
Ct.  587,  holding  section  17  of  Bankruptcy  Act  enumerates  debts  prov- 
able under  section  63a,  which  are  not  discharged,  and  conversion  of 
trust  funds  creates  liability  provable  in  bankruptcy;  In  re  Levitan, 
224  Fed.  243,  holding  liability  underlying  judgment  on  promissory  note 
is  provable  debt  in  bankruptcy  under  section  63a,  and  burden  is  upon 
judgment  creditor  to  show  that  liability  is  within  exception  of  section 
17a (2)  and  not  released  from  discharge  on  ground  that  judgment  is 
founded  on  liability  for  willful  and  malicious  injury  to  debtor's  prop- 
erty. 

Where  creditor  after  unsuccessfully  opposing  composition  and  dischax ge 
in  bankruptcy  on  ground  of  fraud  in  creating  debt  acc^ts  dividend  mud 
sues  for  balance  on  ground  that  debt  la  exempted  ftom  operation  of  dia- 
charge  under  section  17a  of  Bankruptcy  Act,  acceptance  of  dividend  is  not 
waiver  and  election,  nor  is  granting  of  general  discharge  res  adjudicata  as 
to  daim  exempt  from  operation  of  discbarge. 
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Approved  in  Union  Furniture  Co.  v.  Walker-Cooley  Furniture  Co., 
206  Fed.  222^  refusing  to  set  aside,  on  ground  of  fraud,  composition 
accepted  by  creditors,  where  facts  relied  on  to  constitute  fraud  were 
known  to  creditors  accepting  composition;  Ford  v.  Blackshear  Mfg. 
Co.,  140  Ga.  677,  79  S.  E.  579,  holding  creditor  reducing  to  judgment 
promissory  note  for  price  of  goods  cannot,  after  discharge  of  debtor 
in  bankruptcy,  enforce  judgment  against  property  acquired  after  dis- 
charge; J.  K.  Orr  Shoe  Co.  v.  Upshaw  &  Powledge,  13  Ga.  App.*501, 
79  S.  E.  362,  fact  that  claim  for  unpaid  price  of  goods  sold  on  credit 
is  proved  and  allowed  in  bankruptcy,  docs  not  bar  subsequent  action 
to  recover  balance  due  where  it  is  alleged  goods  were  obtained  by  false 
representations  made  by  debtor  to  induce  sale. 

Proof  of  claim  in  bankruptcy  as  bar  to  action  for  deceit  in  secur- 
ing credit.    Note,  43  L.  B.  A.  (N.  S.)  649. 

Miscellaneous.  Cited  In  re  Kretz,  212  Fed.  785,  786,  holding  under 
provision  of  act  of  1910  amending  Bankruptcy  Act  of  1898,  creditors 
may  object  to  discharge  of  bankrupt  for  false  statement  made  to  person 
other  than  objecting  creditors  for  purpose  of  obtaining  credit. 

228  U.  a  42-52,  67  L.  Ed.  72i,  S3  Sup.  Ot.  503,  FUBSTED  y.  ABBEY. 

Until  the  legal  title  to  pnbUc  land  pastes  from  government,  inquiry  as 
to  equitable  rights  comes  within  cognizance  of  land  departmoit. 

Approved  in  Moses  v.  Long«Bell  Lumber  Co.,  206  Fed.  54, 124  C.  C.  A. 
185,  holding  final  certificate  issued  to  homestead  entryman  confers  only 
equitable  rights  within  jurisdiction  of  Land  Department,  not  title  to 
land,  and  court  has  no  jurisdiction  to  determine  which  of  two  entries 
is  valid. 

So  long  as  legal  title  to  public  lands  remains  in  United  States,  and  pro- 
ceedings for  acquiring  it  are  yet  in  fieri,  courts  will  not  interfere  to  control 
exercise  of  power  vested  in  Land  Department. 

Approved  in  Degge  v.  Hitchcock,  229  U.  S.  172,  57  L.  Ed.  1188,  33 
Sup.  Ct.  639,  denying  certiorari  to  review  decision  of  Postmaster-gen- 
eral issuing  fraud  order;  Cameron  v.  Weedin,  226  Fed.  47,  48,  holding 
court  has  no  jurisdiction  of  suit  by  owner  of  unpatented  mining  claims 
to  restrain  register  of  land  office  from  determining  whether  land  is 
nonmineral,  whether  discovery  has  been  made,  and  whether  claims  are 
made  in  good  faith  for  mineral  purposes,  on  ground  of  want  of  juris- 
diction in  land  office  to  determine  such  questions. 

228  U.  S.  62-60,  57  I*.  Ed.  727,  38  Sup.  Ot  500,  XTMITEB  STATES  ▼.  AN- 
DEBSON. 

Miscellaneous.  Cited  in  United  States  v.  Wright,  229  U.  S.  228,  57 
L.  Ed.  1163,  33  Sup.  Ct.  630,  holding  Supreme  Court  has  jurisdiction 
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on  direct  writ  of  error  to  review  decision  sustaining  demurrer  to  in- 
dictment for  introduction  of  liquor  into  Indian  country  within  Okla- 
homa, where  decision  involves  construction  of  acts  of  1892,  1895,  1897 
prohibiting  introduction  of  liquor  into  Indian  country  and  of  Oklahoma 
Enabling  Act  of  1906;  Huff  v.  State,  9  Okl.  Or.  684,  133  Pac.  269, 
holding  decision  of  Federal  Supreme  Court  that  acts  of  Congress  are 
valid  which  suspend  for  twenty-one  years  after  admission  of  Oklahoma 
as  StiEite  acts  of  Congress  which  would  otherwise  permit  introduction 
of  liquor  as  interstate  commercie  into  that  part  of  State  which  was 
Indian  Territory,  is  binding. 

228  U.  8.  61-70,  57  L.  Ed.  730,  33  Sup.  Ct.  441,  METBOPOUS  THEATEB 
CO.  ▼.  CHICAGO. 

Classification  In  Chicago  theater  license  ordinance,  based  on  prices  of 
admission  to  theater,  is  not  denial  of  equal  protection  of  law. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sup. 
Ct.  383,  upholding  statute  of  Washington  of  1907  imposing  license  tax 
on  privilege  of  using  profit-sharing  coupons  and  trading-stamps;  Penin- 
sular Cas.  Co.  V.  State,  68  Fla.  423,  67  South.  168,  upholding  statute 
imposing  upon  insurance  companies  tax  of  two  per  cent  of  gross  Mceipts 
of  premiums  received  from  policy-holders  in  State;  Dutton  Phosphate 
Co.  V.  Priest,  67  Fla.  377,  65  South.  284,  upholding  provisions  of  Gen- 
eral Statutes  of  1906,  §§  3152,  3153,  imposing  double  damages  upon 
possessor  and  occupier  of  land  leaving  open  and  uninclosed  pits  in 
which  stock  perish,  exempting  from  its  operation  persons  engaged 
in  mining  operations;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  291,  Ann. 
Cas.  1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholding  Employers' 
Liability  Act  of  1907  applying  to  employers  of  five  or  more  persons. 

228  U.  a  70-86,  57  L.  Ed.  734,  33  Sup.  Ct.  437,  CHICAGO  B.  &  Q.  B.  & 
CO.  v.  CBAM. 

Statute  of  Nebraska  of  1906  establishing  rate  of  speed  for  railroads 
conveying  livestock,  and  imposing  penalty  of  ten  dollars  per  car  per  hour 
for  its  violation,  is  not  void  as  depriving  railroad  of  Its  property  without 
due  process  of  law. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Kyle,  228  U.  S.  86,  87,  57  L.  Ed. 
741,  33  Sup.  Ct.  440,  following  rule ;  Missouri  Pacific  Ry.  Co.  v.  Tucker, 
230  U.  S.  348,  57  L.  Ed.  1610,  33  Sup.  Ct.  961,  holding  statute  of  Kansas 
of  1905  establishing  maximum  rates  for  transportation  of  oil,  gasoline 
or  petroleum,  and  imposing  liability  for  liquidated  damages  in  sum  of 
five  hundred  dollars,  regardless  of  actual  damages,  is  void. 

Statutory  provisions  and  general  rules  pertaining  to  liability  of 
carriers  of  livestock.    Note,  6  N.  C.  0.  A.  51« 
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228  XT.  a  85-87,  67  L.  Ed.  741,  33  Sop.  Ot.  440,  OHICAOO,  B.  fr  Q.  B.  R. 
OO.  ▼.  KYLE. 

Statutory  provisions  and  general  roles  pertaining  to  liability  of 
carriers  of  livestock.    Note,  6  N.  0.  0.  A.  51. 

228  V.  S.  87-108,  67  L.  Ed.  742,  38  Snp.  Ct  443,  UNITED  STATES  v. 
PACIFIC  ft  ABOnC  BT.  &  NAV.  CO. 

Willie  carrier  has  xlgbt  to  select  Its  connections,  where  charge  Is  that 
snch  selection  Is  made  not  from  natural  reasons  or  becanse  of  greater  eOL- 
dency  of  Une  selected,  bnt  as  combination  and  conspiracy  In  restraint  of 
trade  by  destroying  competition  and  obtaining  monopoly  by  refusing  to 
enter  Into  agreements  with  Independent  lines,  scheme  charged  Is  lUegal  as 
violation  of  antl-tmst  law. 

Approved  in  United  States  v.  Pacific  etc.  Nav.  Co.,  4  Alaska,  694, 
holding  indictment  charging  conspiracy  in  restraint  of  interstate  tradie 
sufficient. 

Purpose  of  Interstate  Commerce  Act  Is  to  establish  tribunal  to  deter- 
mine relation  of  communities,  shippers,  and  carriers  and  their  respective 
lUthts  and  obligations  dependent  upon  the  act,  and  conduct  of  carrier  In 
discriminating  against  Independent  line  Is  not  subject  to  Judicial  review 
in  dvU  or  criminal  case  until  It  has  been  acted  upon  by  Interstate  Com- 
merce Commission. 

Approved  in  Pennsylvania  R.  B.  Co.  v.  Clark  Bros.  Coal  Min.  Co., 
238  U.  S.  469,  69  K  Ed.  1412,  35  Sup.  Ct.  896,  holding  court  has  no 
jurisdiction  of  action  for  damages  for  discriminatoiy  car  service  in- 
volving determination  of  reasonableness  of  rule  adopted  by  carrier  for  car 
distribution,  without  previous  action  of  interstate  Commerce  Commission ; 
Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  IT.  S.  258,  57  L.  Ed. 
1477,  33  Sup.  Ct.  916,  holding  question  of  reasonableness  of  allow- 
ances for  lateral  hauling  is  for  Interstate  Commerce  Commission; 
Simpson  v.  Shepard,  230  U.  S.  420,  Ann.  Gas.  1916A,  18,  48  K  E.  A. 
(N.  S.)  1151,  57  K  Ed.  1550,  33  Sup.  Ct.  729,  holding  in  absence  of 
congressional  action  State  has  power  to  establish  intrastate  rates  for 
interstate  carrier,  although  existing  relations  between  interstate  and 
intrastate  eonmierce  are  thereby  disturbed;  United  States  v.  Erie  R. 
Co.,  209  Fed.  287,  holding  provision  of  interstate  commerce  act  of  1887 
as  amended  by  act  of  1906  prohibiting  discrimination  in  transportation 
of  passengers  or  property  does  not  apply  to  privileges  extended  to 
eonsigi'.ee  after  shipment  has  reached  destination;  St.  Louis  etc.  Ry, 
Co.  V.  J.  S.  Patterson  Const.  Co.,  181  Ind.  312,  104  N.  E.  615,  holding 
State  court  has  no  jurisdiction  of  action  to  recover  overcharges  on 
interstate  shipment  involving  construction  of  interstate  commerce  act  of 
1887;  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  232  Fed.  952, 
arguendo. 
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Distinguished  in  Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed. 
745,  127  C.  C.  A.  285,  holding  extension  of  credit  to  one  shipper  while 
requiring  another  to  settle  promptly  is  discrimination  forbidden  by 
Elkins  Act  of  1903,  and  no  ruling  of  commission  could  make  it  lawful ; 
Western  etc.  R.  Co.  v.  White  Provision  Co.,  142  Ga.  247,  82  S.  E.  644, 
holding  State  court  has  jurisdiction  without  xxrevious  application  to 
Interstate  Commerce  Commission  of  action  for  damages  for  refusal  to 
deliver  interstate  shipment  without  payment  of  additional  freight 
charges;  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  19,  143  Pac. 
166,  holding  State  co^rt  has  jurisdiction  of  action  by  carrier  to  recover 
additional  freight  charges  for  interstate  shipment,  and  dienying  re- 
covery where  shipper  ordered  double-deck  cars  and  carrier  for  its  own 
convenience  furnished  single-deck  cars. 

What   are   illegal   combinations   within    Sherman  Anti-trust   Act 
Note,  Ann.  Gas.  1918D,  721. 

Supreme  Court  has  no  jurisdiction  under  Oriminal  Appeals  Act  of  1907 
to  review  decision  of  District  Court  boldlng  averments  of  indictment  art 
not  snfllcient  to  connect  individual  defendants  witb  offense  charged,  since 
this  is  construction  of  indictment  and  not  of  anti-trust  statute  upon  wkleh 
It  is  based. 

Approved  in  United  States  v.  Wright,  229  U.  S.  228,  57  Ii.  Ed.  1165,  3S 
Sup.  Ct.  630,  holding  Supreme  Court  has  jurisdiction  on  direct  writ  of 
error  to  review  decision  sustaining  demurrer  to  indictment  for  introduc- 
tion of  liquor  into  Indian  country  within  Oklahoma,  involving  constrae- 
tion  of  acts  of  Congress  of  1892, 1895,  and  1897,  prohibiting  introduction 
of  liquor  into  Indian  country  and  of  Oklahoma  Enabling  Act  of  1906; 
Huil  V.  State,  9  Okl.  Cr.  684,  133  Pac.  269,  holding  decision  of  Federal 
Supreme  Court  that  acts  of  Congress  are  valid  which  susi)end  for  twenty- 
one  years  after  admission  of  Oklahoma  as  State  acts  of  Congress  which 
would  otherwise  permit  introduction  of  liquor  as  interstate  commerce 
into  that  part  of  State  which  was  Indian  Territory,  is  binding. 

228  V.  8.  109-114,  67  L.  Ed.  750,  83  Bop.  Ct  494,  FBOBCH  ▼.  WALTSX. 

Not  cited. 

228  U.  S.  115-137,  57  L.  Ed.  754,  S3  Sup.  Ct.  481,  McDEBMOTT  T.  WIS- 
CONSIN. 

Food  and  Drugs  Act  of  1906  was  passed  by  Congress  to  exclude  Impan 
and  adulterated  food  from  Interstate  commerce,  and  to  prevent  Interstate 
transportation  facilities  from  being  used  to  transport  such  articles  from 
manufacturer  to  consumer,  and  act  must  be  construed  In  Ugbt  of  Its  purpose. 
Approved  in  Glaser  etc.  Co.  v.  United  States,  224  Fed.  87, 139  C.  C.  A. 
666,  holding  guaranty  given  by  manufacturer  to  wholesale  dealer  that 
goods  furnished  hereafter  will  comply  with  Food  and  Drugs  Act  until 
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notice  of  revocation  is  ccmtinuing  guaranty,  sufficient  under  section  9 
of  such  act ;  United  States  v.  Forty  Barrels  &  Twenty  Keg6  of  Coca  Cola, 
215  Fed.  539,  132  C.  C.  A.  47,  holding  Coca-Cola  is  not  misbranded  and 
adulterated  under  Food  and  Drugs  Act  of  1906. 

Statute  of  Wisconsin  of  1907  forbidding  all  labels  for  com  syrup  except 
that  prescribed  by  act  is  void  as  in  conflict  witb  Federal  Food  and  Drugs 
Act  of  1906,  in  so  far  as  it  relates  to  articles  properly  branded  on  imme- 
diate container  and  brought  into  State  in  interstate  commerce,  whether  in 
original  package  or  not. 

Approved  in  Seven  Cases  v.  United  States,  239  U.  S.  515,  516,  60  L.  Ed. 
416,  36  Sup.  Ct.  192,  upholding  amendment  of  1912  to  Food  and  Drugs 
Act,  under  which  misbranding  includes  false  statement  as  to  curative 
effect  of  drugs,  whether  such  statement  is  on  original  package  or  on  con- 
tainer of  article;  Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  681,  Ann.  Oaa. 
1915D,  188,  62  L.  B.  A.  (N.  S.)  266,  58  L.  Ed.  1158,  34  Sup.  Ct.  756,  pro- 
visions of  labor  law  of  New  York  of  1907,  in  so  far  as  they  regelate  hours 
of  railroad  telegraph  operators  engaged  in  interstate  commerce,  are  void 
as  in  conflict  with  Federal  Hours  of  Service  Act  of  1907,  although  that 
act  does  not  take  effect  until  1908;  United  States  v.  267  Boxes  of 
Macaroni,  225  Fed.  81,  holding  macaroni  manufactured  in  United  States 
bearing  label  containing  Italian  words  is  misbranded,  though  ''mfg. 
U.  S.  A. "  appeared  in  small  type  on  lower  edge  of  label ;  Corn  Products 
Refining  Co.  v.  Weigle,  221  Fed.  990,  991,  992,  994,  holding  Wisconsin 
statute  of  1913,  prohibiting  sale  of  syrups  unless  labeled  to  show  per- 
centage of  glucose,  is  void  as  to  interstate  commerce  as  in  conflict  with 
Food  and  Drugs  Act  of  1906;  United  States  v.  Thirty-Six  Bottles  of 
London  Dry  Gin,  210  Fed.  272,  127  C.  C.  A.  119,  holding  in  proceeding 
to  condemn  gin  misbranded  in  violation  of  Food  and  Drugs  Act  of  1906, 
intent  of  maker  to  deceive  is  immaterial ;  Chesnut  v.  Capey,  45  Okl.  760, 
146  Pac.  591,  holding  provision  of  Revised  Laws  of  Oklahoma,  1910, 
§  8341,  does  not  apply  to  Indian,  and  will  of  Indian  of  1908  disinherit- 
ing his  wife  is  revoked  by  will  of  January,  1913,  and  second  will  is  not 
revoked  by  will  of  August,  1913,  revoking  prior  wills  and  disinheriting 
wife,  as  third  will  was  not  acknowledged  as  required  by  act  of  Congress 
of  1906,  and  Indian  died  intestate;. Crescent  Mfg.  Co.  v.  Mickle,  216  Fed. 
248,  251,  arguendo. 

Distinguished  in  Ra^t  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  362,  60 
L.  Ed.  689,  36  Sup.  Ct.  376,  upholding  Florida  statute  of  1913  imposing 
license  tax  upon  merchants  using  proflt-sharing  certificates  or  trading- 
stamps  ;  Price  V.  Illinois,  238  U.  S.  455,  59  L.  Ed.  1406,  35  Sup.  Ct.  892, 
upholding  provisions  of  Pure  Food  Law  of  Illinois  of  1907  prohibiting 
Rale  of  food  preservatives  containing  boric  acid;  Crescent  Mfg.  Co.  v. 
Wilson,  233  Fed.  289,  holding  agricultural  law  of  New  York  as  amended  in 
1914  compelling  disclosure  of  character  and  constituents  of  proprietary 
XX— 60 
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food  products  is  not  in  conflict  with  Federal  Food  and  Drags  Act  of 
1906;  State  v.  Armour  &  Co.,  27  N.  D.  207,  208,  226,  146  N.  W.  1045, 
1062,  upholding  act  of  1907  relating  to  labeling  and  regulating  size  and 
weight  of  packages  of  food  products,  as  applied  to  intrastate  sale  of  pail 
of  lard. 

Miscellaneous.  Cited  in  McDennott  v.  State,  154  Wis.  334, 146  N.  W. 
1103,  reciting  histoiy  of  litigation. 

228  XT.  8.  187-148,  67  L.  Ed.  768,  33  Sup.  Ct.  497,  BOGABT  ▼.  SOUTHEBN 
PAOIFIO  OO. 

Question  Intended  to  be  hrongbt  to  Supreme  Court  by  direct  appeal 
under  section  6  of  Circuit  Court  of  Appeals  Act  of  1891  is  Jurisdiction  of 
court  as  Federal  court,  and  not  question  of  general  Jurisdiction. 

Approved  in  Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  &  Bros.,  238 
U.  S.  260,  69  L.  Ed.  1297,  36  Sup.  Ct.  788,  holding  that  part  of  bill  not 
charging  infringement  of  patent,  but  breach  of  contractual  obligation 
does  not  present  case  arising  under  patent  laws,  and  is  not  within  Fed- 
oral  jurisdiction  within  meaning  of  Judicial  Code,  §  238 ;  Ferguson  v. 
Omaha  etc.  R.  Co.,  227  Fed.  616,  142  C.  C.  A.  146,  holding  decree  dis- 
missing bill  for  want  of  equity  jurisdiction  is  reviewable  by  Circuit  Court 
of  Appeals,  not  by  direct  appeal  to  Supreme  Court  under  Judicial  Code, 
§238. 

Decision  of  Circuit  Court  dismissing  case  removed  ftrom  State  court,  for 
want  of  indispensable  paTt7,  notwithstanding  Act  of  1839  (Revised  Statutes, 
section  737),  and  Equity  Bule  47,  rests  upon  broad  principle  that  no  court 
can  adjudicate  upon  person's  rights  unless  he  is  actuidly  or  constructively 
before  the  court,  and  direct  appeal  does  not  lie  under  section  5  of  Gircuit 
Court  of  Appeals  Act  of  1891. 

Approved'  in  St.  Louis  Independent  Packing  Co.  v.  Houston,  215  Fed. 
667,  132  C.  C.  A.  66,  holding  Federal  court  has  jurisdiction  of  suit  by 
meat-packer  to  compel  inspector  to  inspect  and  pass  upon  food  product 
under  act  of  1907,  where  chief  inspector  is  before  court,  although  Secre- 
tary of  Agriculture  and  Chief  of  Bureau  of  Animal  Industry  cannot  be 
served. 

Making  corporation  party  to  suit  by  stockholder  in  its  behalf.    Note, 
61  L.  R.  A.  (N.  S.)  123. 

Miscellaneous.  Cited  in  Gallagher  v.  Florida  East  Coast  Ry.  Co.,  234 
U.  S.  753,  68  K  Ed.  1677,  34  Sup.  Ct.  776,  dismissing  for  want  of  juris- 
diction; Bogert  V.  Southern  Pac.  Co.,  216  Fed.  219,  221,  reciting  history 
of  litigation. 

228  17.  S.  148-168,  57  I*.  Ed.  773,  38  Sup.  Ct.  428,  ETTOB  v   TACOICA. 

Statute  of  Washington  of  1909  repealing  statute  of  1907,  requiring  city 
to  compensate  owner  of  abutting  property  for  consequential  injuries  result- 
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ing  from  street  grading  as  constmed  b7  State  court*  to  destroy  rights  accru- 
ing vnder  xepeated  statate*  Is  void  as  deprivation  of  property  ^without  due 
groeesB  of  law. 

Dktinguislied  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  920,  47 
L.  R.  A.  (N.  S.)  21,  123  C.  C.  A.  240,  holding  provision  of  amendment  of 
1910  to  Federal  Employers'  Liability  Act  of  1908  prohibiting  removal  to 
Federal  court  of  actions  brought  under  act  in  State  court  applies  to 
causes  of  action  arising  before  its  enactment. 

Liability  of  municipality  for  injury  to  abutting  property  from  chan- 
ging street  grade  under  constitutional  provision  against  ''dam- 
aging" private  property  for  public  use  without  compensation. 
Note,  L.  R.  A.  1915A,  383. 

Miscellaneous.    Cited  in  Ettor  v.  City  of  Tacoma,  77  Wash.  269,  137 
Pac.  821,  reciting  history  of  litigation. 

^  XT.  S.  158-160,  67  K  Ed.  779,  S3  Sup.  Ot.  609,  UNITED  STATES  ▼• 
BEADING  00. 

Not  cited. 

-_  r 

228  IT.  a  161-172,  67  L.  Ed.  780,  33  Sap.  Ot.  491,  HOUGHTOK  ▼.  BUBDEK.  * 

On  appeal  from  decree  In  controversy  arising  in  bankruptcy  under  sec- 
^1  24a»  and  not  under  section  24b,  General  Order  36,  made  under  latter 
'^ction^  requiring  finding  of  facts,  has  no  application,  and  appeal  opens  up 
whole  case  as  in  other  equity  cases, 
approved  in  Robert  Moody  &  Son  v.  Century  Sav.  Bank,  239  U.  S. 
f^^,  eo  1,.  Ed.  340,  36  Sup.  Ct.  113,  suit  by  trustee  in  bankruptcy  assert- 
^^  *^*i^  to  mortgaged  lands  of  bankrupt,  asking  decree  to  sell  land  free 
-*'eris  and  to  marshal  assets,  in  which  adverse  claimants  appear  and 
.^*^    Daortgage  liens,  is  controversy  in  bankruptcy,  appealable  to  Cir- 
^ourt  of  Appeals  under  section  24a  of  Bankruptcy  Act;  Lazarus  v. 
Prentice,  234  U.  S.  268,  68  L.  Ed.  1308,  34  Sup.  Ct.  851,  holding  attempted 
^    ^rvention  in  ancillary  proceeding  did  not  give  jurisdiction  over  con- 
^^^ersy  in  bankruptcy  appealable  to  Circuit  Court  of  Appeals  and 
v^ence  to  Supreme  Court;  In  re  Larkey,  214  Fed.  871,  holding  bank- 
^^^<iy  court  having  jurisdiction  to  determine  rights  of  lessor  to  forfeit- 
^Yft  under  terms  of  lease  to  bankrupt  may  apply  equitable  principles  and 
refuse  to  enforce  forfeiture;  In  re  Hartzell,  209  Fed.  776,  777,  126 
C.  C.  A.  499,  suit  by  trustee  in  bankruptcy  to  sell  property  of  bankrupt 
free  from  liens  resolving  itself  into  controversy  by  lienholders  is  contro- 
versy in  bankruptcy  reviewable  by  appeal  under  section  24a;  Baker  Ice 
Mach.  Co.  V.  Bailey,  209  Fed.  844, 126  C.  C.  A.  568,  holding  assertion  of 
vendor's  lien  in  bankruptcy  proceeding  is  controversy  in  bankruptcy 
within  section  24a,  and  General  Order  in  Bankruptcy  No.  36,  requiring 
Endings  of  fact  and  conclusions  of  law  by  Circuit  Court  of  Appeals  on 
appeal  to  Supreme-  Court,  does  not' apply. 
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Distinguished  in  Gibbons  v.  Goldsmith,  222  Fed.  828^  138  C.  C.  A.  252, 
holding  question  of  law  whether  District  Court  erMoeously  exercised 
jurisdiction  to  determine  merits  of  adverse  claim  to  property  of  bank- 
rupt is  bankruptcy  proceeding  reviewable  by  petition  to  revise  under  sec- 
tion 24b  of  Bankruptcy  Act. 

Contract  for  borrowing  money,  asstgning  to  lender  aa  secnxity  certain 
book  accounts,  and  agreeing  to  act  as  agent  for  lender  in  their  collection, 
providing  that  borrower,  examining  hocks  of  lender  as  reqaired  by  indemr 
nity  bond,  should  receive  compensation  for  such  service,  was  made  in  good 
faith  and  was  not  usurious  in  violation  of  laws  of  New  York. 

Distinguished  in  Home  Bond  Co.  v.  McChesney,  239  U.  S.  576,  60  L.  Ed. 
448,  36  Sup.  Ct.  173,  holding  transactions  purporting  to  be  purchases  of 
accounts  receivable  from  bankrupt  were  loans  with  accounts  as  collateral 
security,  and  loans  were  made  at  usurious  rates;  In  re  American  Fibre 
Reed  Co.,  206  Fed.  318,  holding  transaction  is  not  sale  of  accounts  by 
bankrupt,  but  pledge  of  them  as  security  for  loans  at  usurious  rate  of 
discount. 

Where  inquiry  is  whether  contract  is  one  forbidden  by  law,  It  is  open 
to  evidence  dehors  the  agreement  to  show  that  though  legal  upon  Its  face, 
it  was  in  fact  illegal  agreement. 

Approved  in  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  456,  hold- 
ing in  action  to  enforce  note  given  as  settlement  of  gambling  debt,  void 
under  statute,  illegality  of  consideration  may  be  shown  as  defense; 
Ringer  v.  Virgin  Timber  Co.,  213  Fed.  1006,  1008,  admitting  parol  evi- 
dence to  show  notes  were  based  upon  transaction  which  was  in  substance 
loan  of  money  at  usurious  rates. 

228  XT.  S.  178--176,  67  L.  Ed.  785,  33  Sup.  Ot  426,  CFOUP,  O.  ft  8.  F.  &.  K 
OO.  v.  McGINiaS. 

Employers'  LiahiUty  Act  of  1908  creates  new  and  distinct  right  of 
action  for  benefit  of  dependent  relatives  named  in  statute. 

Approved  in  Taylor  v.  Taylor,  232  U.  S.  369,  58  L.  Ed.  641,  34  Sup. 
Ct.  350,  6  N.  C.  C.  A.  450,  holding  widow's  right  of  action  for  death  of 
employee  in  interstate  commerce  Is  derived  from  Federal  Employers* 
Liability  Act  of  1908,  whether  cause  of  action  is  based  upon  section  1 
of  original  act  or  section  9,  added  by  amendment  of  1910,  and  father  of 
deceased  employee  is  not  entitled  to  share  in  amount  recovered ;  St.  Louis 
etc.  Ry.  Co.  v.  Hesterly,  228  U.  S.  705,  57  L.  Ed.  1038,  33  Sup.  Ct.  703. 
holding  in  action  under  Federal  Employers'  Liability  Act  of  1908  for 
death,  occurring  prior  to  amendment  of  1910,  saving  rights  of  injured 
employee,  no  recovery  can  be  had  for  pain  suffered  before  death ;  Staley 
V.  Illinois  Central  R.  R.  Co.,  268  111.  371,  L.  B.  A.  1916A,  450,  109  N.  E. 
347,  holding  action  for  death  of  employee  engaged  in  interstate  commerce 


789  GULF  ETC.  R.  B.  CO.  v.  McGINNIS.    228  U.  S.  173-176 

is  controlled  by  Federal  Employers'  Liability  Act,  whether  carrier  was 
negligent  or  not;  Kamboris  v.  Oregon-Washington  R.  &  N.  Co.,  75  Or. 
365, 146  Pac.  1099,  holding  action  for  death  of  employee  engaged  in  inter- 
state commerce  must  be  brought  under  Federal  Employers '  Libaility  Act 
of  1908,  as  amended  in  1910,  not  under  State  statute. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 

the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 

Note,  8  N.  0.  0.  A.  16. 
Federal  Employers'  Liability  Act.    Notes,  L.  B.  A.  19150,  87;  47 

L.  B.  A.  (N.  S.)  63,  66. 

Damages  recoTerable  under  Federal  Employers'  Liability  Act  are  lim- 
ited to  loss  resulting  to  dependent  relatives  because  tliey  have  been  de- 
prived of  reasonable  expectation  of  pecuniary  benefits  by  wrongful  death 
of  injured  employee,  and  such  damage  is  limited  strictly  to  financial  loss 
sustained. 

Approved  in  North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  257,  Ann. 
Gas.  19140, 159,  58  L.  Ed.  595,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  113,  Kansas 
City  Southern  Ry.  Co.  v.  Leslie,  238  U.  S.  604,  59  L.  Ed.  1483,  35  Sup. 
Ct.  844,  and  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  8.  489,  60  L.  Ed. 
1122,  36  Sup.  Ct.  630,  all  holding  in  action  under  Federal  Employers' 
Liability  Act  of  1908,  damages  should  be  equivalent  to  compensation  for 
reasonable  expectation  of  pecuniary  benefits  that  would  have  resulted 
from  continued  life  of  deceased;  Garrett  v.  Louisville  etc.  R.  R.  Co.,  235 
U.  S.  312,  59  L.  Ed.  244,  35  Sup.  Ct.  32,  dismissing  action  under  Federal 
Employers'  Liability  Act  of  1908  for  death  of  son,  where  plaintiff  refuses 
to  amend  complaint  to  allege  pecuniary  loss;  Norfolk  etc.  Ry.  Co.  v.  Hol- 
brook,  235  U.  S.  629,  59  L.  Ed.  393,  35  Sup.  Ct.  143,  7  N.  C.  C.  A.  819, 
while  award  of  damages  in  action  under  Federal  Employers'  Liability 
Act  of  1908  must  be  based  on  money  values,  instructions  declaring  pecu- 
niary injuries  of  widow  and  minor  children  would  be  greater  than  those 
of  adult  beneficiaries  who  were  merely  next  of  kin  are  erroneous ;  Moffett 
V.  Baltimore  etc.  Co.,  220  Fed.  43,  135  C.  C.  A.  607,  reversing  directed 
verdict  in  action  under  Federal  Employers'  Liability  Act  of  1908  for 
benefit  of  mother,  where  evidence  was  sufficient  to  show  reasonable  ex- 
pectation of  pecuniary  profit  if  it  had  been  submitted  to  jury;  Illinois 
Cent.  R.  Co.  V.  Porter,  207  Fed.  314, 125  C.  C.  A.  55,  holding  in  action 
under  Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910, 
defect  in  declaration  for  benefit  of  parents  or  next  of  kin  failing  to  allege 
pecuniary  injuiy,  where  not  objected  to  by  demurrer  or  upon  trial,  is 
not  fatal ;  Farley  v.  New  York  etc.  R.  Co.,  87  Conn.  335,  87  Atl.  993,  hold- 
ing instruction  to  jury  to  award  damages  to  make  good  loss  sustained  by 
decedent's  estate  is  erroneous,  in  action  under  Federal  Employers'  Lia- 
bility Act  of  1908,  as  amended  in  1910;  Allen  v.  Napier,  Maynard  & 
Plunkett,  144  Qa.  42,  85  S.  E.  1015,  holding  in  action  for  death  of  em- 
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ployee  of  interstate  carrier  for  benefit  of  father  that  attorneys  of  tem- 
porary administrator  bringing  action  were  within  their  rights  in  paying 
sum  recovered  to  sole  beneficiary  and  in  refusing  to  pay  to  permanent 
administrator;  McCoullough  v.  Chicago  etc.  Ry.  Co.,  160  Iowa,  538,  47 
L.  R.  A.  (N.  S.)  23,  142  N.  W.  73,  holding  declaration  in  action  for  death 
under  Federal  Employers'  Liability  Act  of  1908,  failing  to  allege  facts 
showing  parents  sustained  pecuniary  loss,  is  defective;  Cliesapeake  etc. 
Ry.  Co.  V.  Kelly's  Admx.,  160  Ky.  302,  303,  169  S.  W.  739,  740,  holding 
instinictions  as  to  measure  of  damages  in  action  for  death  under  Federal 
Employers '  Liability  Act  were  not  erroneous ;  Cincinnati  etc.  Ry.  Co.  v. 
Wilson's  Admr.,  157  Ky.  462,  51  L.  R,  A.  (N.  S.)  308,  163  S.  W.  493, 
denying  recovery  in  action  by  administrator  under  Federal  Employers* 
Liability  Act  of  1908  for  death  of  unmarried  man,  bom  many  years  after 
parents  were  divorced,  although  he  contributed  to  support  of  his  father's 
infant  children  by  second  marriage;  Chesapeake  etc.  Ry.  Co.  v.  Dwyer's 
Admx.,  157  Ky.  595,  163  S.  W.  754,  reversing  judgment  for  plaintiff  in 
action  for  damages  for  death  under  Federal  Employers'  Liability  Act 
for  erroneous  instructions  as  to  measure  of  damages,  where  correct  in- 
struction could  not  have  been  given  as  petition  alleged  decedent  left  sur- 
viving widow  and  children  without  stating  how  many  children;  Lundeen 
V.  Great  Northern  Ry.  Co.,  128  Minn.  336,  150  N.  W.  1090,  holding  evi- 
dence supports  recovery  in  action  for  death  under  Federal  Employers' 
Liability  Act  for  benefit  of  parents;  Richelieu  v.  Union  Pac.  R.  Co.,  97 
Neb.  368,  149  N.  W.  775,  allowing  recovery  in  action  for  death  of  em- 
ployee under  Federal  Employers'  Liability  Act  by  sister  as  administra- 
trix, where  it  is  shown  at  trial  that  deceased  employee  contributed  to 
support  of  his  sister;  Raines  v.  Southern  Ry.  Co.,  169  N.  C.  196,  85  S.  E. 
297,  holding  in  action  by  father  for  death  of  minor  son  under  Federal 
Employers'  Liability  Act,  evidence  of  reasonable  expectation  of  pecu- 
niary aid  was  sufficient  for  submission  to  jury;  Dooley  v.  Seaboard  Air 
Line  Ry.  Co.,  163  N.  C.  458,  464,  79  S.  E.  971,  973,  holding  in  action  by 
father  for  death  of  son  under  Federal  Employers '  Liability  Act  that  evi- 
dence is  sufficient  to  sustain  finding  of  reasonable  expectation  of  pecu- 
niary benefit  from  continuance  of  life  of  his  son;  Jones  v.  Charleston 
etc.  Ry.  Co.,  98  S.  C.  204,  82  S.  E.  416,  denying  recovery  in  action  for 
death  of  employee  under  Federal  Employers'  Liability  Act  for  benefit  of 
brother  to  whose  support  deceased  had  not  contributed;  Nashville  etc 
Ry.  v.  Anderson,  134  Tenn.  684,  185  S.  W.  681,  holding  in  action  for 
death  under  Federal  Employers'  Liability  Act,  proof  shows  wife  and 
child  were  dependent  upon  deceased  employee  for  support,  but  not  value 
of  customary  contributions ;  Fogarty  v.  Northern  Pac.  Ry.  Co.,  85  Wash. 
93,  96,  L.  R.  A.  1916C,  803,  147  Pac.  654,  allowing  recovery  in  action  for 
death  under  Federal  Employers'  Liability  Act  for  benefit  of  wife  and 
child  abandoned  by  husband,  but  to  whom  he  ifl  under  legal  liability. 
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Distinguished  in  Kling  v.  Torello,  87  Conn.  304,  46  L.  B.  A.  (N.  S.) 

930,  87  Atl.  988,  holding  under  Public  Acts  of  1903,  c.  193,  providing  for 

survival  of  actions  for  injuries  resulting  in  death,  measure  of  damages 

is  value  of  life  of  deceased  to  him,  not  loss  sustained  by  beneficiaries. 

Damages  for  wrongful  death  under  the  Federal  Employers'  Liability 

Act.    Note,  7  N.  0.  0.  A.  624,  629,  636. 
Damages  recoverable  under  Federal  Employers'  Liability  Act.   Note, 
Ann.  Oas.  19140,  181. 

Statutory  action  of  administrator  Is  not  for  equal  benefit  of  each  of 
sorviving  relatives  for  whose  benefit  suit  is  brought,  and  though  judgment 
may  iM  for  gross  amount,  interest  of  each  beneficiary  must  be  measured  by 
his  or  her  Individual  pecuniary  loss.  This  apportionment  is  for  jury  to 
return. 

Approved  in  New  York  etc.  R.  Co.  v.  Niebel,  214  Fed.  958, 131  C.  C,  A. 
248,  holding  in  action  under  Federal  Employers'  Liability  Act,  instruc- 
tions referring  to  widow's  loss  of  association  and  companionship  in  way 
to  indicate  pecuniary  importance  is  error,  and  cannot  be  cured  by  remit- 
titur where  such  damages  are  not  separated  from  those  based  on  loss  of 
support,  and  no  apportionment  is  made  between  widow  and  children; 
Yazoo  etc.  B.  Co.  v.  Wright,  207  Fed.  287,  126  C.  C.  A.  25,  Worthington 
v.  Elmer,  207  Fed.  311,  125  C.  C.  A.  60,  Doichinoff  v.  Chicago  etc.  Ry. 
Co.,  51  Mont.  689,  154  Pac.  926,  and  Copper  River  etc.  Ry.  Co.  v.  Reed, 
211  Fed.  113,  128  C.  C.  A.  39,  all  holding  fact  that  damages  were  not 
apportioned  between  widow  and  children  in  action  for  death  under  Fed- 
eral Employers'  Liability  Act  of  1908,  as  amended  in  1910,  is  not  re- 
versible error,  where  no  exception  was  taken;  Pittsburgh  etc.  Ry.  Co.  v. 
Scherer,  205  Fed.  359,  123  C.  C.  A.  484,  holding  refusal  to  instruct  jury 
to  name  beneficiaries  in  action  for  death  under  Ohio  statute  of  1910,  con- 
templating verdict  for  gross  sum  to  be  apportioned  by  court,  is  not  error ; 
Southern  Ry.  Co.  v.  Smith,  205  Fed.  362,  123  C.  C.  A.  488,  holding  in 
action  for  death  under  Federal  Employers'  Liability  Act,  verdict  and 
judgment  not  apportioning  recovery  among  beneficiaries,  where  not 
objected  to,  is  not  so  clearly  prejudicial  as  to  require  court  to  notice  it 
under  its  own  initiative  under  rule  11 ;  Southern  Ry.  Co.  v.  Vessell,  192 
Ala.  442,  443,  68  South.  337,  holding  in  action  for  death  under  Federal 
Employers'  Liability  Act,  elder  sister  of  deceased,  not  dependent  upon 
him,  cannot  recover;  St.  Louis  etc.  Ry.  Co.  v.  Rodgers,  118  Ark.  267,  268, 
176  S.  W.  698,  holding  in  action  by  widow  under  Federal  Employers' 
Liability  Act  of  1908,  as  amended  in  1910,  for  death  of  husband  killed 
in  interstate  commerce,  refusal  of  court  to  require  jury  to  apportion  dam- 
ages for  decedent's  pain  and  suffering  and  for  widow's  pecuniary  loss 
was  not  error;  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  112  Ark.  328, 
Ann.  Oas.  1915B,  834, 167  S.  W.  91,  holding  in  action  for  death  for  bene- 
fit of  widow  and  children  of  interstate  employee  under  Federal  Em- 
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ployers'  Liability  Act  of  1908,  as  amended  in  1910,  permitting  recoveiy 
in  one  action  for  injury  and  suffering  before  death  and  compensation  for 
pecuniary  loss  after  death  for  benefit  of  widow  and  next  of  kin,  exclu- 
sion of  admissions  of  employee  in  dying  condition  was  not  error;  Louis- 
ville etc.  R.  Co.  V.  Holloway's  Admr.,  168  Ky.  266,  181  S.  W.  1128,  hold- 
ing in  action  for  death  under  Federal  Employers'  Liability  Act  for 
benefit  of  widow,  instruction  that  measure  of  recovery  was  such  amoant 
as  would  compensate  widow  for  loss  of  pecuniary  benefits  was  correct 
when  read  in  connection  with  instruction  on  contributory  ne^gence; 
McGarvey's  Guardian  v.  McQarvey's  Admr.,  163  Ky.  243,  244, 173  8.  W. 
766,  holding  minor  son  of  divorced  wife  is  entitled  to  share  in  recovery 
for  death  of  employee  in  interstate  commerce  under  Federal  Employers* 
Liability  Act;  Chesapeake  etc.  Ry.  Co.  v.  Dwyer's  Admx.,  162  Ky.  429, 
430,  172  S.  W.  919,  920,  holding  in  action  for  death  under  Federal  Em- 
ployers' Liability  Act,  verdict  of  sixteen  thousand  dollars  for  benefit  of 
widow  is  not  excessive,  where  employee  was  earning  about  one  hundred 
and  sixty  dollars  jter  month;  Louisville  etc.  R.  Co.  v.  Stewart's  Admx., 
156  Ky.  556,  161  S.  W.  560,  directing  court  on  retrial  to  instruct  jury 
to  apportion  damages  between  beneficiaries,  in  action  for  death  of  inter- 
state engineer,  under  Federal  Employers'  Liability  Act  of  1908;  Hard- 
wick  v.  Wabash  R.  Co.,  181  Mo.  App.  176,  168  S.  W.  335,  failure  of  ver- 
dict to  apportion  recovery  among  beneficiaries  in  action  for  death  for 
benefit  of  widow  and  children  under  Federal  Employers '  Liability  Act  is 
not  reversible  error  where  no  objection  was  made  to  verdict  or  exception 
taken. 

Distinguished  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  514, 
515,  Aim.  Oa£.  1916B,  252,  59  L.  Ed.  1437,  1488,  35  Sup.  Ct.  865,  9 
N.  C.  C.  A.  277,  holding,  in  action  for  death  of  employee  under  Federal 
Employers'  Liability  Act,  failure  to  apportion  damages  is  not  reversible 
error. 

Quaere,  whether,  where  locomotive  engineer  was  killed  by  derailment 
due  to  misplaced  switch,  deceased  assumed  risk. 

Cited  in  Central  Vermont  Ry.  Co.  v.  Bethune,  206  Fed.  876,  124 
C.  C.  A.  528,  holding  in  action  under  Federal  Employers'  Liability  Act 
of  1908,  provision  of  section  4,  abolishing  doctrine  of  assumption  of 
risk,  is  limited  to  cases  in  which  carrier  violates  statutory  duty,  and 
doctrine  of  assumed  risk  applies  to  action  for  death  of  employee  en- 
gaged in  interstate  commerce,  resulting  from  negligence  of  carrier  in 
constructing  tracks  too  close  together  and  not  involving  violation  of 
any  statute;  Southern  Ry.  Co.  v.  Howerton,  182  Ind.  227,  105  N.  E. 
1032,  holding  in  action  for  injuries  to  employee  engaged  in  interstate 
commerce  from  torpedo  placed  on  track,  that  ordinary  rules  of  assump- 
tion of  risk  apply,  except  as  provided  in  section  4  of  Federal  Employ- 
ers' Liability  Act  of    1908,  in  cases    in  which    carrier    is  violating 
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statutoiy  duty,  and  reversing  judgment  for  plaintiff  where  instructions 
were  confusing  and  conflicting;  Southern  Ry.  Co.  v.  Jacobs,  116  Va. 
202,  81  S.  E.  104,  holding  provision  of  section  4  of  Federal  Employ- 
ers' Liability  Act  abolishes  defense  of  assumption  of  risk  only  in  cases 
where  carrier  has  violated  statutory  duty,  and  reversing  for  erroneous 
instructions  as  to  assumption  of  risk  judgment  for  plaintiff  in  action 
for  injuries;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  211,  177 
S.  W.  1131,  arguendo. 

Miscellaneous.  Cited  in  Hardwick  v.  Wabash  R.  Co.,  181  Mo.  App. 
161,  168  S.  W.  330,  holding  contributory  negligence  of  interstate  em- 
ployee does  not  bar  recovery,  but  operates  only  to  diminish  damages 
in  action,  under  Federal  Employers'  Liability  Act;  Shewalter  v.  Caro- 
lina etc.  Ry.  Co.,  239  U.  S.  630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirm- 
ing judgment  on  authority  of  principal  case. 

228  U.  8.  177-194,  67  L.  Ed.  787,  33  Sup.  Ot.  474,  SAKTA  FE^  P.  ft  P.  S.  B. 
OO.  ▼.  GRANT  BEOS.  CONSTB.  CO. 

Contract  of  common  carrier  stipulating  for  exemption  from  liability  for 
its  own  negligence  as  to  special  engagements  not  embraced  within  its  duty 
as  common  carrier,  although  performance  incidentally  involves  actual  trans- 
portation of  persons  and  things  is  not  void  as  against  public  policy. 

Approved  in  Robinson  v.  Baltimore  etc.  R.  R.  Co.,  237  U.  S.  91, 
59  L.  Ed.  862,  35  Sup.^Ct.  491,  8  N.  C.  C.  A.  13,  holding  employee  of 
Pullman  company  is  not  employee  of  railroad  within  meaning  of  sec- 
tion 5  of  Federal  Employers'  Liability  Act,  and  contract  releasiiiir 
employer  and  railroad  from  liability  for  claims  for  injuries  is  valid; 
Louisiana  etc.  Ry.  Co.  v.  United  States,  209  Fed.  250,  holding  ordeis 
of  Interstate  Commerce  Commission  forbidding  division  of  rates  or 
allowances  by  trunk  lines  to  tap  lines,  originally  constructed  as  mere 
plant  facilities,  but  which  are  also  interstate  carriers,  for  services  in 
transporting  lumber  from  mills  to  trunk  lines,  arbitrary  and  void; 
Chambers  v.  Everding  &  Farrell  Co.,  68  Or.  Ill,  136  Pac.  888,  holding 
carrier  may  make  extra  charge  for  hauling  stone  to  point  at  which 
there  is  no  stopping  place,  although  rate  exceeds  charge  to  next  station 
beyond  such  point;  McKay  v.  Louisville  etc.  R.  Co.,  133  Tenn.  601, 
602,  182  S.  W.  877,  upholding  contract  of  release  of  express  messenger 
on  railroad. 

228  n.  8.  194-204,  57  L.  Ed.  795,  33  Sup.  Ot  471,  GEOBOE  A.  FOLLEB  CO. 
▼. 


Where  contractor  erecting  building  arranges  with  elevator  company  to 
use  elevator  installed  before  completion  of  building  and  operated  by  em- 
ployee of  elevator  company,  and  also  arranges  for  its  subcontractor  to  use 
elevator,  asMrtiiig  control  for  this  purpose,  such  contractor  Is  liable  for 
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injury  to  employee  of  saticontractor  regnltiiig  from  negligence  of  <9erator 
in  falling  to  respond  to  signals. 

Approved  in  Wright  v.  Selden-Breck  Const.  Co.,  97  Neb.  846,  L.  R.  A. 
1915E,  740,  151  N.  W.  929,  denying  reeovery  fof  injuries  to  person 
putting  head  into  elevator  shaft  to  call  elevator  in  unfinished  building. 

228  U.  8.  204-211,  57  L.  Ed.  800,  33  8np.  Ot.  484,  HEBEST  ▼.  OBAWTOBD. 
Physical  possession  of  property  by  trustee  in  bankruptcy  gave  bank- 
ruptcy court  control  of  res  and  authority  to  administer  it  along  with  other 
property  in  thelf  possession  when  petition  was  filed;  that  petition  operated 
as  attachment  and  brought  property  into  custody  of  court. 

Approved  in  Orinoco  Iron  Co.  v.  Metzel,  230  Fed,  44,  144  C.  C.  A 
338,  enjoining  prosecution  of  suit  to-  establish  trust  maleficio  in  in- 
demnity fund  held  by  United  States  for  benefit  of  bankrupt's  estate 
and  constructively  in  possession  of  bankruptcy  court;  In  re  Wegman 
Piano  Co.,  228  Fed.  62,  65,  referring  to  special  master  questions  relating 
to  possession  of  books,  accounts  and  papers  of  bankrupt,  before  de- 
termining whether  trustee  has  constructive  possession  and  bankrnptey 
court  jurisdiction;  Galbraith  v.  Robson-Hilliard  Grocery  Co.,  216  Fed. 
844,  133  C.  C.  A.  46,  holding  bankruptcy  court  has  jurisdiction  to 
determine  validity  of  mortgage  lien  to  secure  pre-existing  debt  upon 
real  estate  located  in  another  State,  where  real  estate  is  in  possession 
of  trustee  in  bankruptcy;  Corbett  v.  Riddle,  209  Fed  816,  126  C.  C.  A. 
535,  holding  lease  of  steam  shovel  was  contract  of  conditional  sale, 
void  as  to  creditors  under  Virginia  law  for  want  of  record,  and  action 
in  detinue  in  State  court  brought  after  filing  of  petition  in  bankrnptey 
gave  claimant  no  rights  as  against  trustee  in  bankruptcy,  and  affirming 
bankruptcy  court's  order  of  sale  of  shovel. 

Distinguished  in  In  re  Interocean  Transp.  Co.,  232  Fed.  410,  deny- 
ing motions  of  receiver  in  bankruptcy  to  stay  actions  in  admiralty  court 
and  in  State  court  for  money  had  and  received  against  third  person 
who  is  stakeholder  of  fund  claimed,  as  trustee  when  appointed  may 
sue  to  recover  fund  or  intervene  in  admiralty. 

228  IT.  8.  211-216,  57  L.  Ed.  804,  33  Sup.  OL  480,  LYI.E  y.  PATTEB80V. 

Not  cited 

228  n.  S.  217-225,  57  L.  Ed.  807,  33  Sup.  Ot.  487,  WILSON  ▼.  SNOW. 

When  power  of  sale  deemed  to  be  coupled  with  an  interest.    Note^ 
50  L.  B.  A.  (N.  S.)  636,  638,  643. 

228  U.  8.  225-232,  57  L.  Ed.  812,  33  Sup.  Ct  482,  FIOO  ▼.  UNXTEB  STATES. 

Oonviction  of  murder  with  treachery  by  Supreme  Ooort  of  FhiUvpines 

with  sentence  of  seventeen  years,  four  months  and  one  dagr  of  cadena  tem- 
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Voral  with  accessories  and  Indemnity  of  one  thousand  pesos  to  heirs  of 
▼ictlm,  is  mitigation  of  pnnishmemt  imposed  by  sentence  of  Court  of  First 
Instance  hy  sentence  of  cadena  temporal  for  life  with  accessories  and  in- 
demnity, and  not  acquittal  because  of  Supreme  Courtis  statement  that  delin- 
quent had  no  intention  of  committing  so  grave  a  crime. 

Approved  in  Ocampo  v.  United  States,  234  U.  S.  103,  68  L.  Ed.  1236, 
34  Sup.  Ct.  712,  holding  Supreme  Court  of  Philippine  Islands  has 
jurisdiction  to  increase  sentence  imposed  by  Court  of  First  Instance 
in  libel  suit. 

• 

228  U.  8.  233-243,  57  L.  Ed.  815,  33  Sup.  Ot.  416,  SWEENEY  V.  EBVINO. 

Where  terms  of  request  for  instructions  are  self-contradictory  and  con- 
fusing, request  is  properly  refused. 

Approved  in  Boston  etc.  R.  R.  Co.  v.  Benson,  206  Fed.  878,  124 
^*  C.  A.  68,  applying  rule  in  action  for  dieath  under  Federal  Employers' 
LiabiUty  Act  of  1908. 

Bule  of  res  ipsa  loquitur,  where  it  applies,  does  not  have  effect  of  shlft- 
^  burden  of  proof,  and  does  not  convert  defendant's  general  issue  into 
cfflnnatiye  defense;  but  when  evidence  is  all  in,  question  whether  prepon- 
derance l8  wtth  plaintiff  is  for  Jury. 

Approved  in  Lehigh  Valley  Coal  Co.  v.  Washko,  231  Fed.  50,  145 
,'  C-  A.  230,  in  action  for  injuries  to  mine  employee  from  falling  rock, 
instruction  that  happening  of  accident  raises  presumption  of  negligence 
^^^  shifts  burden  of  proof  was  erroneous;  Pennsylvania  Co.  v.  Fanger, 
^1-  Ped.  865,  146  C.  C.  A.  47,  refusing  to  consider  assignment  of 
^tror  in  charge  to  jury  in  reference  to  burden  of  proof  in  action  for 
^^3^nea  to  railway  passenger  from  collision,  where  no  exception  was 
taken  to  charge  and  no  other  instruction  suggested;  Kraljer  v.  Snare  & 
Triest  Co.,  221  Fed.  256,  137  C.  C.  A.  108,  holding  on  libel  for  injuries 
to  deckhand  caused  by  falling  of  rivet  from  bridge,  doctrine  of  res 
ipsa  loquitur  applies  and  burden  of  explaining  accident  is  upon  city 
removing  rivets,  but  burden  ot  proof  is  upon  libelant,  and  affirming 
award  where  city's  explanation  was  insufficient;  Midland  Valley  R.  R. 
Co.  V.  Conner,  217  Fed.  959,  133  C.  C.  A.  628,  holding  instruction  in 
action  for  death  of  passenger  that  presumption  of  negligence  existed 
from  happening  of  accidient  and  shifted  burden  of  proof  was  erroneous ; 
concurring  opinion  in  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed. 
143,  126  C.  C.  A.   651,  court  holding  in  action  for  injuries  to  pas- 
senger resulting  from  breaking  of  bolt  in  street-car  seat  that  question 
of  negligence  was  for  jury,  and  reversing  directed  verdict  for  defend- 
ant; Levy  V.  Vaughan,  42  App.  D.  C.  153,  holding  in  action  against 
^rgeon  •for   malpractice,   plaintiff   must   prove   death   was   result   of 
failure  of  surgeon  to  exercise  due  care;  Sims  v.  Roy,  42  App.  D.  C. 
499,  holding  in  action  for  injury  to  horse  in  custody  of  livery-stable 
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keeper,  instruction  that  burden  of  proof  is  on  defendant  to  prove  by 
preponderance  of  evidence  that  horse  was  injured  without  lack  of 
care  on  his  part,  was  not  reversible  error,  where  plaintiff,  did  not  rest 
case  upon  fact  that  property  was  placed  in  defendant's  custodiy  in  good 
condition  and  was  injured  in  way  inconsistent  with  due  eare,  but 
introduced  evidence  tending  to  show  negligence;  Robinson  v.  Southern 
Ry.  Co.,  40  App.  D.  C.  555,  Aim.  Oas.  19140,  959,  L.  B.  A.  1915B,  621, 
allowing  recovery  in  action  by  passenger  against  railroad  company  and 
sleeping-car  comi>any  for  loss  of  purse  stolen  from  his  b^rth  while  he 
was  asleep,  due  to  negligence  in  keeping  watch;  Louisville  Ry.  Co.  v. 
Sweeney,  157  Ky.  621,  163  S.  W.  739,  holding  instruction  in  action 
for  injuries,  in  which  defendant  offered  no  explanation  of  accident, 
that  if  jury  found  car  left  track,  ran  against  telephone  pole,  throwing 
it  against  gate  on  plaintiff's  property,  causing  gate  to  strike  plain- 
tiff, thereby  injuring  plaintiff,  they  should  Rnd  for  plaintiff,  was  not 
erroneous;  Wood  v.  Worch,  68  Fla.  246,  67  South.  82,  holding  doctrine 
of  res  ipsa  loquitur  inapplicable  in  action  against  county  commis- 
sioner for  negligence  in  giving  directions  to  laborers  to  bum  brush  in 
his  absence;  Hughes  v.  Atlantic  City  etc.  R.  Co.,  85  N.  J.  L.  215, 
L.  R.  A.  1916A,  927,  89  Atl.  771,  holding  in  passcngn^s  action  for 
injuries  from  explosion  of  electric  light  bulb  in  car,  burden  of  proof 
of  negligence  is  upon  plaintiff,  and  instruction  that  happepng  of  acci- 
dent shifts  burden  of  proof;  Hanes  v.  Shapiro  &  Smith,  168  N.  C. 
35,  84  S.  E.  38,  holding  bailor  in  mutual  benefit  bailment  has  burden 
of  proof  to  show  bailee's  negligence,  although  failure  to  return  prop- 
erty makes  prima  facie  case  requiring  bailor  to  go  forward  with  proof 
to  show  its  destruction  was  from  causes  beyondi  his  control;  Shaw  v. 
North  Carolina  Public  Service  Corporation,  168  N.  C.  616,  84  S.  E. 
1013,  holding  failure  of  electric  comi>any  to  show  transformer  was  in 
good  repair  warrants  jury  in  finding  it  was  defective,  in  action  for 
injuries  from  powerful  current,  where  company  had  agreed  to  transmit 
current  not  to  exceed  one  hundred  and  nineteen  volts;  Ridge  v.  Norfolk 
Southern  R.  R.  Co.,  167  N.  C.  618,  520,  83  S.  E.  767,  holding  doctrine 
of  res  ipsa  loquitur  applies  in  action  for  injuries  to  employee  caused 
by  roof  of  boxcar  blowing  off,  and  question  of  negligence  is  for  juiy, 
but  burden  of  proof  of  employer's  negligence  is  upon  employee;  State 
V.  Wilkerson,  164  N.  C.  437,  79  S.  E.  890,  holding  express  provisions 
of  Laws  1913,  c.  44,  that  possession  of  more  than  one  gallon  of  liquor 
is  prima  facie  evidence  that  it  is  kept  for  sale  in  violation  of  law, 
does  not  require  jury  to  convict  on  evidence  of  possession  alone,  nor 
does  it  change  burden  of  proof  to  accused;  Gill  v.  Brown,  130  Tenn. 
177, 169  S.  W.  753,  holding  in  action  for  injuries  to  employee  by  boiler 
explosion  resulting  from  rusted  rivets,  question  of  negligence  is  for 
jury  indiependently  of  doctrine  of  res  ipsa  loquitur;  Norfolk-Southern 
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R.  Co.  V.  Tomlinson,  116  Va.  163,  81  S.  E.  93,  holding  in  action  by 
passenger  for  injuries  received  by  derailment  of  car,  presumption  of 
negligence  arising  from  accident  does  not  shift  burden  of  proof,  and 
where  carrier  introduces  evidence  to  show  exercise  of  due  care,  ques- 
tion of  preponderance  of  evidence  is  for  jury ;  Briglio  v.  Holt,  85  Wash. 
159,  161,  147  Pac.  878,  879,  holding  in  action  for  injuries  to  woman 
in  her  own  yard  from  debris  thrown  by  blast  fired  by  street-grading 
•  contractor,  doctrine  of  res  ipsa  loquitur  applies,  and  burden  is  on 
defendant  to  offer  explanation  to  rebut  inference  of  negligence,  but 
burden  of  proof  is  not  shifted  to  defendlant,  and  evidence  must  pre- 
ponderate on  all  issues  to  sustain  recovery,  and  reversing  judgment  for 
plaintiff  for  erroneous  instructions  as  to  burden  of  proof. 

Distinguished  in  City  of  Charlotte  v.  Atlantic  Bitulithic  Co.,  228  Fed. 
463,  143  C.  C.  A.  38,  holding  in  action  on  street-paving  contract, 
naming  city  engineer  as  city's  agent  in  charge  of  work,  that  accept- 
ance of  work  by  city  engineer  made  prima  facie  case  of  compliance 
with  specifications  and  burdien  was  upon  city  to  show  contractor  failed 
and  to  what  extent ;  Murphy  v.  Milf ord  etc.  St.  Ry.  Co.,  210  Fed.  139, 
126  C.  C.  A.  651,  holding  in  action  for  injuries  to  passenger  resulting 
from  breaking  of  bolt  in  seat  of  street-car,  question  of  negligence  waa 
for  jury  and  reversing  directed  verdict  for  defendant. 

Relation  of  res  ipsa  loquitur  to  burden  of  proof.    Note,  L.'  B.  A. 
1916A,  980,  984. 

The  doctrine  of  res  ipsa  loquitur.    Note,  5  N.  0.  C.  A.  4,  6. 

Abridgment  of  time  necessary  to  raise  presumption  of  death.    Note, 
L.  R.  A.  1915B,  744. 

Liability  of  physician  for  injury  from  electrical  or  X-ray  treat- 
ment.   Note,  48  L.  R.  A.  (N.  S.)  784.     - 

Liability^  of  physician  for  injury  to  patient  by  X-ray  treatment. 
Note,  8  N.  0.  0.  A.  167, 178. 

228  U.  8.  243-^278,  67  L.  Ed.  820,  88  Sup.  Ct  449,  DONITELLY  ▼.  T7NITED 
STATES. 

Temui  of  Indian  Beaervation  Act  of  1864  show  that  Congress  Intended 
to  confer  discretlonaxy  power»  and  from  early  period  has  costomarlly  ac- 
corded to  ezecntive  large  discretion  about  setting  apart  and  reserylng  por- 
tions of  public  domain  in  aid  of  particular  purposes. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  469,  59 
L.  Ed.  679,  35  Sup.  Ct.  309,  upholding  President's  proclamation  of 
1909  withdrawing  oil  lands  from  private  acquisition  without  express 
statutory  authority  to  make  such  order. 

Wliat  are  navigable  streams  within  meaning  of  local  rules  of  property 
is  for  States  to  determine,  and  Klamatli  River  not  included  in  enumeration 
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of  navigable  rivetB  of  State  by  OaUfornla  Political  Code,  section  2349,  beld 
by  Supreme  Court  of  State  to  be  ezcluslTe,  must  be  treated  as  non-navigable 
In  law. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  709,  Ann.  Gas. 
1913E,  721,  57  L.  Ed.  1037,  33  Sup.  Ct.  1024,  holding  conviction  for 
murder  of  Indian  on  Klamath  River  within  Hoopa  Valley  reservation 
can  be  sustained  without  reference  to  question  of  navigability  of  river; 
United  States  v.  Mackey,  214  Fed.  143,  holding  grant  to  Creek  Nation 
by  patent  of  1852  did  not  convey  title  to  bed  of  Arkansas  River  be- 
tween high-water  marks,  but  bed*  of  such  navigable  stream  is  held 
in  trust  by  United  States  for  future  State  until  advent  of  statehood 
in  1907,  when  it  vested  in  Oklahoma;  Barboro  v.  Boyde,  119  Ark. 
381,  178  8.  W.  379,  holding  lake  seven  miles  long  and  of  sufficient 
depth  for  use  by  largest  steamboats,  used  for  sporting  purposes  and 
for  transportation  of  freight,  is  navigable;  dissenting  opinion  in  State 
ex  rel.  Gates  v.  West  Tennessee  Land  Co.,  127  Tenn.  652,  Ann.  Gas. 
1914B,  1043,  158  S.  W.  767,  majority  holding  lake  two  to  seven  miles 
long  and  about  fifteen  miles  in  depth,  is  navigable,  although  presence 
of  stumps  and  trees  prevents  aclual  navigation. 

Term  '^Indian  country**  aa  used  In  Beivlaed  Statutes,  Boctlons  2146,  2146, 
is  not  confined  to  lands  to  which  Indiana  retain  their  original  right  of  pos- 
session, but  applies  to  tract  of  land  set  apart  ftom  public  dCMnaIn  as  Indian 
reservation. 

Approved  in  Apapas  v.  United  States,  233  U.  S.  590,  58  L.  Ed.  1106, 
34  Sup.  Ct.  704,  murder  committed  by  Indians  on  Indian  reservation  is 
crime  against  United  States,  expressly  punishable  by  Penal  Code,  §  328, 
and  within  cognizance  of  Federal  courts  without  reference  to  citizen- 
ship of  accused;  United  States  v.  Pelican,  232  U.  S.  445,  449,  451, 
58  L.  Ed.  677,  679,  680,  34  Sup.  Ct  396,  holding  Colville  Indian  reser- 
vation in  State  of  Washington  is  within  Indian  country  referred  to 
in  Revised  Statutes,  §  2145,  and  Federal  court  has  jurisdiction  of 
prosecution  for  murder  of  Indian  committed  upon  allotment  during 
trust  period,  whether  or  not  accused  were  Indians;  Ex  parte  Van 
Moore,  221  Fed.  970,  holding  State  court  has  no  jurisdiction  of  offense 
of  murder  alleged  to  have  been  committed  by  Indian  against  Indian  on 
lands  formerly  within  Indian  reservation  and  held  by  Indian  allottees 
under  trust  patents;  Ex  parte  Tilden,  218  Fed.  924,  railroad  right  of 
way  through  Nez  Perce  Indian  reservation  is  not  Indian  country^ 
and  killing  of  Indian  by  Indian  ])oliceman  ui>on  such  right  of  way  is 
not  within  exclusive  jurisdiction  of  Federal  court,  and  denying  writ 
of  habeas  corpus  to  release  accused  from  custody  of  State  officers. 

Offense  of  killing  Indian  by  person  not  Indlaa  upon  Hoopa  Valley  In- 
dian reservation  within  State  of  Calif  ornia  la  punishable  In  Federal  courts 
under  Bevised  Statutes,  sections  2145,  2146, 
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Approved  iu  United  States  v.  Pelican,  232  U.  S.  445,  58  L.  Ed.  678, 
34  Sup.  Ct.  396,  Federal  court  has  jurisdiction  of  prosecution  for  mur- 
der of  Indian  committed  upon  allotment  from  Colville  reservation 
in  Washington  during  trust  period,  whether  accused  are  Indians  or 
not. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  B.  A. 
1915F,  591. 

Ezclnalon  of  hearsay  evidence  of  confession  of  third  person,  deceased 
before  trial,  which  tends  directly  to  exculpate  accused  was  proper. 

Approved  in  State  v.  Piernot,  167  Iowa,  359,  149  N.  W,  448,  holding 
in  prosecution  for  homicide  that  flight  of  another  is  inadmissible  in 
defense  of  accused!;  People  v.  Becker,  215  N.  T.  145,  Ann.  Oaa.  1917A, 
600,  109  N.  £.  133,  holding  declaration  of  person  convicted  of  murder, 
made  just  before  execution,  that  person  on  trial  as  instigator  of  mur- 
der, had  nothing  to  do  with  it,  is  inadmissible;  State  v.  Lane,  166  N.  C. 
338,  81  S.  E.  622,  holding  refosal  on  murder  trial  to  admit  evidence 
of  statements  by  another  person  that  he  killed  deceased  and  that 
another  person  was  seen  going  in  direction  of  place  of  killing  with  gun 
was  not  error. 

Act  of'  1885  providing  for  punishment  of  dimes  committed  by  Indian 
only  does  not  impliedly  repeal  Revised  Statutes,  section  2145,  but  mani- 
festly repeals  in  part  limitation  imposed  by  section  2146  upon  section  2145, 
which  limitation  allowed  murder  of  Indian  by  another  Indian  to  go  nn- 
pmiislied. 

Approved  in  People  v.  Daly,  212  N.  Y.  187,  Ann.  Oas:  1915D,  367, 
105  N.  E.  1049,  holding  State  court  has  no  jurisdiction  to  try  Indian 
for  attempt  to  murder  another  Indian  upon  reservation  within  State, 
under  provisions  of  Act  of  1885,  §  9 ;  State  v.  Condon,  79  Wash.  99, 
139  Pac.  872,  den3ang  jurisdiction  of  State  court  over  crime  of  larceny 
committed  on  Indian  reservation  within  State  by  one  Indian  against 
another  Indian,  under  Revised  Statutes,  §  2145,  and  Act  of  1885,  §  9. 

Indians  as  subject  to  State  r^^lation.    Note,  Ann.  Oas.  1914B, 
652. 

228  U.  S.  278-294,  57  L.  Ed.  835,  S3  Sup.  Ot.  466^  McLATTOHLIN  BROS.  ▼. 
HAIiIiOWBU.. 

Order  of  United  States  Oircuit  Ooutt  remanding  cause  to  State  court  is 
not  reviewable  by  Supreme  Oonrt. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  447,  60  L.  Ed. 
1096,  36  Sup.  Ct.  637,  holding  under  Judicial  Code,  §  28,  order  of 
District  Court  remanding  case  to  State  court  is  final  and  conclusive 
and  not  subject  to  review,  either  directly  or  indirectly,  by  Supreme 
Court,  in  suit  to  enjoin  proceeding  before  State  Water  Board  of  Oregon 
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to  ascertain  relative  rights  of  claimants  to  waters  of  river  which  was 
removed  to  Federal  court. 

Under  provlflion  of  Iowa  Code,  section  8468,  that  partnership  may  8a« 
or  be  sued  as  distinct  legal  entity,  plaintilfs  had  absolute  rlgbt  to  sue  part- 
nership alone  or  to  join  individual  members  of  partnershli^,  and  having 
chosen  former  course  they  cannot  be  deprived  of  such  ri£^t  upon  application 
of  partnership  or  individual  memberis  thereof. 

Approved  in  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed,  123,  action  by 
citizen  of  Montana  against  corporation  organized  in  Wisconsin  and 
citizens  of  Wisconsin,  brought  in  State  court  of  Minnesota,  is  not 
removable  to  Federal  court  in  Wisconsin. 

State  courts  have  held  that  elfect  of  section  8541,  Iowa  Code,  Is  to  sob- 
ject  defendant  who  comes  into  court  for  any  purpose  connected  with  cause 
(even  under  "special"  appearance)  to  general  Jurisdiction  of  court. 

Approved  in  Western  life  Indemnity  Co.  v.  Rupp,  235  U.  S.  273, 
59  L.  Ed.  224,  35  Sup.  Ct.  37,  holdiing  State  may,  as  Kentucky  has 
done,  declare  that  voluntary  special  appearance  for  purpose  of  objecting 
to  jurisdiction  is  general  appearance. 

228  XT.  8.  295-312,  57  L.  Ed.  842,  33  Sup.  Ot.  419,  McCOAOH  v.  HINEHILL 
ft  8.  H.  B.  S.  00. 

Railroad  corpwation  having  leased  railroad  and  not  engaged  in  busi- 
ness of  operating  railroad,  but  maintaining  corporate  existence,  and  collect- 
ing rental  and  distributing  dividends  is  not  doing  business  within  meaning 
of  corporatiO|i  tax  law  of  1900,  and  is  not  subject  to  tax  imposed  by  sach 
act. 

Approved  in  Abrast  Realty  Co.  v.  Maxwell,  206  Fed.  335,  Maxwell  ▼. 
Abrast  Realty  Co.,  218  Fed.  468,  134  C.  C.  A.  255,  and  United  States  v. 
Emery  etc.  Realty  Co.,  237  U.  S.  32,  59  L.  Ed.  827,  35  Sup.  Ct.  499,  all 
holding  realty  corporation  leasing  lands  owned  by  it  to  dry-goods  com- 
pany, and  collecting  and  distributing  rent,  is  not  doing  business  within 
meaning  of  corporation  tax  law  of  1909 ;  United  States  v.  Whitridge,  231 
U.  S.  148,  58  L.  Ed.  162,  34  Sup.  Ct.  24,  holding  corporation  tax  law  of 
1909  does  not  impose  tax  upon  income  from  property  of  street  railway 
corporation  in  hands  of  receivers,  acting  as  oflBcers  of  court ;  Public  Ser- 
vice Ry.  Co.  V.  Herold,  229  Fed.  906,  907, 144  C.  C.  A.  184,  holding  lessor 
corporations  leasing  property  and  reserving  only  nondelegable>  powers  of 
franchises,  which  they  exercise  for  benefit  of  lessee,  are  not  doing  busi- 
ness within  meaning  of  corporation  tax  law  of  1909 ;  Blalock  v.  (}eoigia 
Ry.  etc.  Co.,  228  Fed.  298,  142  C.  C.  A,  588,  upholding  tax  imposed  by 
Camp.  Stats.  1913,  §  6300  et  seq.,  on  net  income  of  corporation  organ- 
ized for  profit  and  engaged  in  business,  as  applied  to  corporation  en- 
gaged in  business  part*  of  year  for  which  tax  is  levied ;  State  Line  etc 
R.  R.  Co.  v.  Davis,  228  Fed.  249,  Public  Service  Ry.  Co.  v.  Herold,  227 
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Fed.  501,  Traction  Cos.  v.  Collectors  of  Internal  Revenue,  223  Fed.  988, 
139  C.  C.  A.  360,  Miller  v.  Snake  River  Valley  R.  Co.,  223  Fed.  949,  951, 
139  C.  C.  A.  426,  Public  Service  Ry.  Co.  v.  Herold,  219  Fed.  305,  308, 
New  York  Cent.  etc.  R.  R.  Co.  v.  Gill,  219  Fed.  185,  134  C.  C.  A.  568, 
Wilkes-Barre  &  W.  V.  Traction  Co.  v.  Davis,  214  Fed.  612,  Anderson  v. 
Morris  etc.  R.  Co.,  216  Fed.  90,  132  C.  C.  A.  327,  and  Philadelphia  Trac- 
tion Co.  V.  McCoach,  224  Fed.  804,  all  holding  street  railway  corporation 
surrendering  franchises  to  operate  railway,  but  reserving  corporate  exist- 
ence and  right  to  receive  and  distribute  income,  is  not  doing  business 
within  meaning  of  corporation  tax  act  of  1909,  imposing  special  excise 
tax;  Public  Service  Gas  Co.  v.  Herdid,  227  Fed.  498,  499,  500,  and  Water- 
bury  Gaslight  Co.  v.  Walsh,  228  Fed.  58,  both  holding  gas  company 
leasing  plant  and  other  physicp,!  properties  to  another  company,  but  re- 
taining charter  and  corporate  organization  with  right  to  receive  and  dis- 
burse income,  is  not  doing  business  within  meaning  of  corporation  tax 
law  of  1909;  Bryant  v.  Scott,  226  Fed.  877,  foreign  corporation  selling 
its  timber  lands  and  match  factory  and  surrendering  possession,  but  re-  ^ 
taining  title  until  price  is  paid,  and  retaining  attorney  to  look  after  inter- 
ests in  State,  is  not  subject  to  corporation  tax  law  of  1909;  Cambria 
Steel  Co.  V.  McCoach,  225  Fed.  281,  282,  iron  company  leasing  manufac- 
turing plant,  mines,  roads  and  lands  to  another  company,  but  retaining 
corporate  existence  to  receive  rents  is  not  doing  business  within  meaning 
of  corporation  tax  law  of  1909;  United  States  v.  Nipissing  Mines  Co., 
206  Fed.  433, 124  C.  C.  A.  313,  and  Von  Baumbach  v.  Sargent  Land  Co., 
219  Fed.  44,  134  C.  C.  A.  649,  both  holding  corporations  leasing  mining 
property,  and  not  engaging  in  mining  or  trading,  but  merely  exercising 
power  necessary  to  protect  property  and  to  convert  it  into  money,  are 
not  doing  business  within  meaning  of  corporation  tax  law  of  1909; 
Lewellyn  v.  Pittsburgh  etc.  R.  Co.,  222  Fed.  180,  181,  137  C,  C.  A.  617, 
holding  lessor  railroad  retaining  title  to  property  and  power  to  exercise 
eminent  domain,  after  leasing  road  to  lessee  assuming  entire  control  of 
road,  is  not  subject  to  corporation  tax  law  of  1909;  In  re  Thomas  Mc- 
Nally  Co.,  208  Fed.  293,  foreign  corporation  not  hikving  engaged  in  busi- 
ness within  district  for  more  than  three  years 'because  of  appointment  of 
receivers  is  not  subject  to  adjudication  of  bankruptcy  in  district  from 
mere  fact  of  its  filing  of  certificate  designating  pla^e  within  district  as 
place  of  business;  People  v.  Sohmer,  217  N,  Y.  449,  112  N.  E.  182,  hold- 
ing domestic  railroad  corporation  which  leases  properties  to  foreign  cor- 
poration operating  railroad,  and  which  merely  maintains  corporate  exist- 
ence to  preserve  franchises,  is  not  subject  to  tax  imposed  by  section  182 
of  tax  law. 

Distinguished  in  Public  Service  Ry.  Co.  v.  Moffett,  227  Fed.  495,  street 
railway  corporation  leasing  business,  but  reserving  and  exercising  right 
to  obtain  new  f ranchises^  extend  routes,  and  to  buy  and  sell  real  estate, 

XX— 51 
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is  doing  business  within  meaning  of  corporation  tax  law  of  1909;  Sar- 
gent Land  Co.  v.  Von  Banmbach,  207  Fed.  427,  429,  430,  holding  corpo- 
rations leasing  mining  land,  distributing  rent  and  royalties,  making  sales 
and  leases  of  real  estate,  and  exploring  properties  for  ore,  were  trans- 
acting business  within  meaning  of  Corporation  Tax  Act  of  1909,  and  it 
was  their  duty  to  make  returns,  but  royalties  received  under  mining 
leases  were  not  taxable  as  income ;  Marconi  Wireless  Tel.  Co.  v.  Common- 
wealth, 218  Mass.  577,  Ann.  Oaa.  1916C,  214, 106  N.  E.  318,  ''holding  com- 
pany," whose  chief  asset  is  stock  in  foreign  copper  mining  corporation, 
transacting  moat  of  its  business  in  State,  is  subject  to  State  foreign  cor- 
7>oration  tax  law  of  1909 ;  Rhode  Island  Hospital  Trust  Co.  v.  Rhodes,  37 
R.  I.  162, 163, 165, 167,  91  Atl.  56,  67,  foreign  holding  company  acquiring 
stock'  of  street  railways  and  railroads  within  State,  holding  directors' 
meetings  in  State,  and  collecting  rents  on  property  in  State,  is  transact- 
ing business  in  State  within  meaning  of  Tax  Act  (Laws  1912,  e.  769); 
dissenting  opinion  in  People  v.  Sohmer,  217  N.  Y.  452,  112  N.  E.  183, 
majority  holding  domestic  railroad  corporation  leasing  properties  to 
foreign  corporation  which  operates  railroad,  and  merely  maintaining 
corporate  existence  to  preserve  franchises,  is  not  subject  to  tax  imposed 
by  Tax  Law,  §  182. 

Corporation  tax  law  of  1909  Imposes  tax  upon  privilege  of  doing  busi- 
ness In  corporate  form  and  the  measure  of  such  tax  may  be  income  from 
property  of  corporation,  although  part  of  such  Income  is  derived  from  prop- 
erty in  itself  nontaxable. 

Approved  in  Anderson  v.  Forty-Two  Broadway  Co.,  239  U.  S.  72,  60 
L.  Ed.  154,  36  Sup.  Ct.  19,  holding  provision  of  Corporation  Tax  Act  of 
1909  limiting  interest  deduction  to  so  much  of  indebtedness  as  does  not 
exceed  capital  is  not  arbitrary  classification ;  Stratton  's  Independence  v. 
Howbert,  231  U.  S.  414,  58  L.  Ed.  292,  34  Sup.  Ct.  136,  holding  corpora- 
tion tax  law  of  1909  is  not  income  tax,  but  excise  tax  measured  by  gross 
income,  and  proceeds  of  ores  mined  by  corporation  from  its  own  prem- 
ises are  part  of  gross  income  of  corporation. 

Distinguished  in  Gauley  Mountain  Coal  Co.  v.  Hays,  230  Fed.  112,  144 
C.  C.  A.  408,  where  cori)oration  purchased  stock  in  1902  and  sold  it  in  1911 
at  profit  of  two  hundred  and  ten  thousand  dollars,  that  portion  of  profit 
in  proportion  to  time  elapsing  between  taking  effect  of  corporation  tax 
law  of  1909  and  time  of  sale  is  not  income  taxable  for  year  in  which  sale 
was  made;  Blalock  v.  Geoiigia  Ry.  etc.  Co.,  228  Fed.  298,  142  C.  C.  A. 
588,  holding  corporation  carrying  on  business  part  of  year  is  subject  to 
tax  imposed  for  that  year  by  corporation  tax  law  of  1909  (Comp.  Stats. 
1913,  §6300etseq.). 

228  XT.  a  81^-318,  57  L.  Ed.  849,  33  Sup.  Ct.  521,  McGOWAN  ▼.  FABISH. 

Decision  of  Court  of  Appeals  of  District  of  Columbia  that  attorney's 
lien  asserted  by  plaintiff  was  void  under  Revised  Statutes,  section  3477,  in- 
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volving  construction  of  such  statute,  is  reviewable  by  Federal  Supreme 
Court  under  Judicial  Code,  section  250,  subdivision  6. 

Approved  in  Newman  v.  United  States^^  238  U.  S.  552,  59  L.  Ed.  1452, 
35  Sup.  Ct.  881,  holding  provisions  of  District  of  Columbia  Code,  §§  1538- 
1540,  are  enforceable  against  officers  of  United  States,  and  are  therefore 
general  laws  of  United  States,  and  judgment  of  Court  of  Appeals  of  Dis- 
trict in  quo  warranto  proceedings  against  Federal  officers  construing 
those  sections,  is  reviewable  by  Federal  Supreme  Court  under  Judicial 
Code,  §  250 ;  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  192,  59  L.  Ed. 
534,  35  Sup.  Ct.  406,  holding  Federal  Employers '  Liability  Act  of  1906, 
held  void  as  to  States,  but  valid  as  to  territories,  is  not  general  law  within 
meaning  of  Judicial  Code,  §  250,  d.  6,  and  dismissing  writ  of  error  to 
review  decision  of  Court  of  Appeals  of  District  of  Columbia  in  action  for 
injuries  to  employee  brought  under  Federal  act. 

Death  or  withdrawal  of  attorney  employed  on  a  contingent  fee,  as 
affecting  compensation.    Note,  52  L.  R.  A.  (K.  8.)  381. 

Miscellaneous.    Cited  in  McGowan  v.  Parish,  237  U.  S.  291,  59  L.  Ed 
961,  35  Sup.  Ct.  543,  reciting  history  of  litigation. 

228  V.  S.  31^-325,  67  L.  Ed.  862,  33  Sup.  Ct.  518,  TBZAS  it  PAC.  RY.  CO. 
▼.  HABVET. 

At  common  law,  servant  assnmet  ordinary  risk  of  his  employment,  but 
I  he  does  not  assume  risk  of  employer's  negligence  in  providing  suitable  ap- 
pliances and  safe  place  to  work,  subject  to  exception  that  employee  cannot 
continue  to  use  defective  H^Uance  with  knowledge  of  defect  and  without 
objection,  but  under  Texas  statute  employee  assumes  risk  by  continuing  to 
work,  only  when  man  of  ordixiary  prudence  would  not  continue  with  such 
knowledge. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Proffitt,  241  U.  S.  468,  60  L.  Ed. 
1106,  36  Sup.  Ct.  620,  holding[  in  action  under  Federal  Employers'  Liabil^ 
ity  Aet,  brakeman  switching  at  one  end  of  manifest  train  does  not  assume 
risk  of  danger  from  switching  operations  by  crew  at  other  end  of  train ; 
Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  504,  Ann.  Oaa.  1915B, 
475,  L.  &.  A.  19150,  1,  58  L.  Ed.  1070,  34  Sup.  Ct.  635,  8  N.  C.  C.  A.  862, 
holding  in  action  under  Federal  Employers'  Liability  Aet  of  1908  for 
injuries  resulting  from  defective  water-gauge,  where  defect  is  not  covered 
by  Safety  Appliance  Acts,  engineer  appreciating  risk  and  continuing  in 
employment  without  making  objection  or  receiving  promise  of  reparation 
assumes  risk ;  McMyler  Mfg.  Co.  v.  Mehnke,  209  Fed.  7, 126  C.  C.  A.  147, 
4  N.  C.  C.  A.  694,  holding  in  action  for  injuries  under  Ohio  statute,  de* 
fendant  was  not  entitled  to  instruction  that  contributory  negligence 
might  be  bar  to  recovery,  where  sole  fault  of  employee  was  in  remaining 
at  work  at  place  made  unsafe  by  employer  in  view  of  provision  of  Ohio 
Code,  §  6245 ;  Central  Vermont  Ry.  Co.  v.  Bethune,  206  Fed.  875,  124 
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C.  C.  A.  528,  holding  section  4  of  Employers'  Liability  Act  of  1908  limits 
abrogation  of  doctrine  of  assumed  risk  to  cases  in  which  carrier  violates 
statute  enacted  for  safety  of  employees,  and  doctrine  of  assumed  risk  is 
applicable  in  action  under  Federal  act  for  death  of  employee  in  inter- 
state commerce  resulting  from  construction  of  tracks  too  close  together, 
and  not  involving  violation  of  any  statute;  Duvall  v.  Philadelphia  etc. 
R.  R.  Co.,  43  App.  D.  C.  400,  holding  in  action  for  injuries  to  brakeman 
resulting  from  coupling  of  garbage  cars  on  bridge,  question  of  assumed 
risk  was  for  jury,  and  reversing  directed  verdict. 

Distinguished  in  dissenting  opinion  in  Duvall  v.  Philadelphia  etc.  R.  R. 
Co.,  43  App.  D.  C.  410,  majority  holding  in  action  for  injuries  to  brake- 
man  resulting  from  coupling  of  garbage  cars  on  bridge,  question  of  as- 
sumed risk  was  for  jury,  and  reversing  directed  verdict. 

Ordinarily,  negligence  or  contribntory  negligence  is  not  <|ae6tion  of  law, 
but  of  fact  for  Jury,  and  where  there  is  uncertainty,  whether  from  conflict 
of  testimony  or  because  fair-minded  men  might  draw  different  conclusion 
ftom  undisputed  facts,  question  is  not  one  of  law. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Brown,  229  U.  S.  322,  57  L.  Bd. 
1206,  33  Sup.  Ct.  840,  3  N.  C.  C.  A.  834,  holding  in  action  for  injuries  re- 
sulting from  defective  coupler,  court  cannot  say  as  matter  of  law  that 
switchman,  in  removing  couplii^-piny  was  negligent  in  failing  to  antici- 
pate that  foot  might  slip  and  be  caught  in  open  frog-rail  of  which  be  had 
no  knowledge;  Inter-Island  Steam  Nav.  Co.  v.  Ward,  232  Fed.  815,  147 
C.  C.  A.  3,  foreman  in  charge  of  coal-conveyer  reporting  defective  cable 
on  Saturday  and  receiving  promise  that  new  one  would  be  installed  does 
not,  as  matter  of  law,  assume  risk  by  going  to  work  on  Monday  and 
attempting  to  replace  defective  cable  when  it  slips  from  pulley;  Benson 
Lumber  Co.  v.  McCann,  223  Fed.  7,  10,  138  C.  C.  A.  415,  questions  of 
negligence  and  contributory  negligence  in  action  for  injuries  to  boy  of 
seventeen  working  in  sawmill,  where  injury  results  from  defective 
machinery  and  boy  is  not  warned  as  to  danger,  are  for  jury;  New  Tork 
etc.  R.  Co.  V.  Thierer,  221  Fed.  575, 137  C.  C.  A.  295,  holding  iii  action  for 
injuries  to  person  crossing  railroad  tracks  at  city  crossing,  question  of 
contributory  negligence  was  for  jury;  William  Sebald  Brewing  Co.  v. 
Tompkins,  221  Fed.  899,  137  C.  C.  A.  466,  holding  in  action  for  injuries 
to  employee  cleaning  steam  condensers  on  roof  of  building  and  falling 
through  hole  in  roof  over  which  window-sash  had  been  placed,  questions 
of  negligence  and  contributory  negligence  were  properly  submitted  to 
jury ;  Freedom  Casket  Co.  v.  McManus,  218  Fed.  327,  134  C.  C.  A.  119, 
holding  questions  of  negligence  and  contributory  negligence  are  for  jury 
in  action  for  injuries  under  Pennsylvania  Factory  Act  of  1905,  requiring 
use  of  safety  appliances  on  dangerous  machines;  McCalman  v.  Illinois 
Cent.  R.  Co.,  215  Fed.  468,  132  C.  C.  A.  15,  in  action  for  injuries  to  rail- 
road guard  during  strike  through  failure  to  warn  d^uty  marshals  of 
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presence  of  gaard,  question  of  n^ligcnce  is  for  jury ;  Murphy  v.  Milford 
etc.  St.  Ry.  Co.,  210  Fed.  141, 126  C.  C.  A.  651,  holding  in  action  for  in- 
juries to  passenger  resnlting  from  breaking  of  bolt  in  seat  of  street-car, 
question  of  negligence  was  for  jury  and  reversing  directed  verdict  for 
defendant ;  Smith  v.  Baltimore  etc.  R.  Co.,  210  Fed.  415,  127  C.  C.  A. 
146^  evidence  was  sufiScient  to  require  submission  to  jury  of  question 
whether  engineer  of  train  saw  child  on  track  and  was  negligent  in  fail- 
ing to  apply  brakes  at  once;  Strait  v.  Yazoo  etc.  R.  Co.,  209  Fed.  164, 
49  L.  IL  A.  (N.  S.)  1068,  126  C.  C.  A.  105,  holding  in  action  against  rail- 
road for  death  of  driver  of  loaded  wagon  across  defective  highway  cross- 
ing, question  of  contributoiy  negligence  was  for  jury ;  Tennessee  Copper 
Co.  V,  Gaddy,  207  Fed.  298,  300,  125  C.  C.  A.  41.  holding  in  action  for 
death  of  miner  from  falling  rock,  questions  of  assumed  risk  and  con- 
tributory negligence  were  for  jury;  McLaughlin  v.  Joseph  Home  Co., 
206  Fed.  249, 124  C.  C.  A.  114,  holding  in  action  for  injuries  to  employee 
in  store  resulting  from  removal  of  flour  in  room  to  make  repairs,  where 
door  was  not  locked  but  notice  was  placed  upon  door,  questions  of  negli- 
gence and  contributory  negligence  were  for  jury. 

Distinguished  in  Hogan  v.  New  York  Cent.  etc.  R.  Co.,  209  N.  Y.  23, 
102  N.  E.  666,  holding  roundhouse  employee  was  guilty  of  contributory 
negligence  in  boarding  engine  in  manner  that  he  did,  and  nonsuit  should 
have  been  granted. 

228  V,  8.  326-836,  67  L.  Ed.  857,  33  Sup.  Ot.  510,  OOKTSOUDATED  TUBN- 
PIKE  OO.  ▼.  NOBFOIiK  ft  OCEAN  VIEW  BT.  OO. 

Federal  question  cannot  be  raised  for  first  time  in  petition  for  rehear- 
ing after  final  Judgment  in  State  court  of  last  resort,  unless  State  court 
entertains  petition  and  decides  Federal  question,  and  this  appears  by  record. 
Approved  in  St.  Louis  etc.  R,  R.  Co.  v.  Shepherd,  240  U.  S.  241,  60 
L.  Ed.  624,  36  Sup.  Ct.  274,  dismissing  writ  of  error  to  review  decision 
of  State  court  in  action  for  damages  for  delay  in  interstate  shipment, 
where  claim  under  Carmack  Amendment  was  first  set  up  on  petition  for 
rehearing  and  was  denied  without  passing  upon  Federal  question. 

Miscellaneous.  Cited  in  Missouri  v.  Geiger,  235  U.  S.  695,  59  L.  Ed. 
480,  35  Sup.  Ct.  208,  United  States  Fidelity  etc.  Co.  v.  Poetker,  235  U.  S. 
684,  59  L.  Ed.  423,  35  Sup.  Ct.  201,  and  Lewiston  v.  Chamberlain,  234 
IT.  S.  751,  58  L.  Ed.  1577,  34  Sup.  Ct.  775^  all  dismissing  for  want  of 
jurisdiction. 

228  IT.  &  335-389,  67  li.  Ed.  862,  33  Sup.  Ct  614,  ST  JOO  ItlENa  ▼.  8Y 
QUIA. 

Not  eited. 
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228  IT.  &  389-346,  57  L.  Ed.  864,  33  Sap.  Ot  515,  BEZFOBD  ▼.  BBXrN&- 
WICK-BALKE-COIiLENDEB  CO. 

Disqualification  nnder  Ooort  of  Appeals  Act  of  1891,  section,  3,  ailsM 
not  only  wben  Judge  has  tried  or  heard  whole  cause  in  court  below,  but  when 
he  has  heard  or  tried  any  question  therein  which  it  is  the  duty  of  the  Cir- 
cuit Court  of -Appeals  to  consider  and  pass  upon. 

Approved  in  Wm.  Cramp  &  Sons  Ship  etc.  Bldg.  Co.  v.  International 
Curtis  Marine  etc.  Co.,  228  U.  S.  649,  650,  57  L.  Ed.  1009,  33  Sup.  Ct.  722, 
reversing  judgment  of  Circuit  Court  of  Appeals  improperly  constituted 
under  Judicial  Code,  §  120,  prohibiting  judge  hearing  case  in  first  in- 
stance from  sitting  in  Court  of  Appeals. 

Time  of  filing  petition  for  removal  is  not  essential  to  Jurisdiction,  and 
failure  to  comply  with  provision  therefor  is  subject  to  waiver  or  estoppel, 
but  Judges  of  Federal  courts  should  avoid  asking  counsel  if  objections  to 
jurisdiction  are  withdrawn,  as  such  withdrawal  to  be  effectual  must  be 
voluntary. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  136,  35 
Sup.  Ct.  16,  where  District  Court  has  entered  judgment  of  oonvicticm  and 
imposed  sentence,  it  has  no  jurisdietion,  even  with  eonsent  of  United 
States  attorney,  to  grant  after  term  application  to  set  aside  judgment  or 
for  new  triaL 

In  Federal  Courts,  appeal  lies  only  from  final  decree  except  in  instances 
specified  in  section  7  of  Court  of  Appeals  Act  as  amended  in  1906^  and  in 
two  or  three  similar  enactments,  and  m>peal  does  not  Ue  from  interlocutory 
decree  of  Circuit  Court  adjudging  right  of  possession  and  appointing  master 
to  take  evidence  in  suit  to  cancel  deeds  to  land. 

Approved  in  Bacon  v.  Gen.nett,  220  Fed.  664, 136  C.  C.  A.  ,271,  holding 
judgment  in  condemnation  proceeding  requiring  conflicting  claimants  to 
land  to  interplead  is  not  final  where  all  elaims  set  up  are  not  disposed  of. 

228  U.  S.  346-356,  57  L.  Ed.  867,  33  Sup.  Ct  550,  MICHIOAK  TRUST  CO.  T. 


Where  Judicial  proceeding  is  begun  with  Jurisdiction  over  person  of 
party  concerned,  it  is  within  power  of  State  to  bind  him  by  every  subse- 
quent order  in  the  cause. 

Distinguished  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  521,  60 
L.  Ed.  1143,  36  Sup.  Ct.  613,  holding  judgment  debtor,  outside  limits  of 
State  and  not  served  with  process,  is  not  party  to  interpleader  proceed- 
ings by  garnishee  in  garnishment  proceeding  to  condemn  claim  due  to 
debtor  on  assigned  life  insurance  policy,  and  is  not  bound  by  judgment 
of  Pennsylvania  court  declaring  assignment  void  and  discharging  gar- 
nishee, and  assignee  is  entitled  to  recover  on  policy. 
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Courts  of  other  Jnriiidictloiis  ow^  gre«t  deference  to  wbat  court  con- 
cerned has  done,  and  it  is  strong  thing  for  another  tribnnal  to  say  that 
local  court  did  not  know  its  own  business  under  its  own  laws. 

Approved  in  The  John  li  Estate  v.  Brown,  235  U.  S.  349,  59  L.  Ed. 
265,  35  Sup.  Ct.  106,  holding  decision  of  Supreme  Court  of  Hawaiian 
Islands  construing  will  as  devise  of  lands  in  fee  was  conclusive,  and  re- 
versing decision  of  Circuit  Court  of  Appeals  construing  will  as  devise  of 
life  estate  only ;  United  States  Oil  &  Land  Co.  v.  Bell,  219  Fed.  793,  135 
C.  C.  A.  455,  holding  judgment  of  California  Superior  Court  and  sale 
of  land  to  administratrix,  affirmed  by  Supreme  Court,  was  conclusive  as 
to  question  of  title  between  her  and  grantees  of  claimant  of  undivided 
one-half  interest  in  land,  and  is  not  subject  to  collateral  attack  in  court 
of  another  jurisdiction. 

Insanity  of  executor  or  administrato]|.    Note^  45  L.  B.  A.  (N.  8.) 
1078. 

228  U.  &  S67-663,  57  L.  Ed.  875,  83  Sup.  Ct  548,  TEXAS  h  PAOIFIO  B.  B. 
CO.  V.  STEWART. 

Qnestions  of  negligence  and  contribntory  negligence  are  for  Jury. 
Approved  in  Younglove  v.  Pullman  Co.,  207  Fed.  802,  803,  holding  pas- 
senger with  defective  vision  injured  while  alighting  by  failure  of  porter 
of  Pullman  car,  as  was  his  universal  custom,  to  place  stool  on  platform, 
was  not  guilty  of  contributory  negligence  as  matter  of  law. 

Intervention  of  new  and  independent  cause  between  wrong  and  injury, 
snfllcient  to  produce  injury,  may  relieve  person  liable  for  original  wrong 
ftom  re«ponBibiUty. 

Approved  in  Delaware  ft  Hudson  Co.  v.  Ketz,  233  Fed.  35, 147  C.  C.  A. 
101,  holding  in  action  for  death  of  railroad  employee  falling  from  bridge, 
evidence  is  insufficient  to  warrant  jury  in  finding  company's  negligence 
in  leaving  bridge  unguarded,  Vas  proximate  cause  of  death ;  Cincinnati 
etc.  Ry.  Co.  v.  Tharp,  223  Fed.  617,  139  C.  C.  A.  161,  holding  in  action 
for  injuries  to  passenger  fourteen  years  old,  jumping  from  train  as  it 
reached  destination,  question  whether  conduct  of  auditor  collecting 
tickets  was  proximate  cause  of  injury  was  for  jury,  and  allowing  re- 
covery. 

Termination  of  liability  of  carrier  to  passenger.    Note,  Ami.  Cas. 
19150, 1224, 1225. 

228  V.  a  864-428,  67  L.  Ed.  879,  88  Sop.  Ct.  628,  SLOCUM  ▼.  NEW  YOBK 
LIFE  INS.  00. 

Insured  knowing  method  of  extending  payment  on  prendums  and  that 
agent  has  no  power  to  extend  on  other  terms  takes  nothing  by  attempt  to 
extend  in  different  manner. 
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Approved  in  Order  of  United  Commercial  Travelers  v.  Young,  212  Fed. 
134, 128  C.  C.  A.  648,  holding  in  action  against  fraternal  insurance  order, 
where  defense  -is  that  member  was  not  in  good  standing,  error  of  admit- 
ting evidence  as  to  custom  in  receiving  dues  after  maturity  is  not  cured 
by  instruction  withdrawing  testimony  as  to  custom  except  as  to  question 
of  payment  and  reversing  judgment  for  plaintiff. 

Effect  of  limitations  on  agent's  authority  to  waive  conditions  in 
insurance  policy.    Note,  Ann.  Gas.  1914A,  691. 

Federal  court  cannot,  even  In  conformity  with  State  statute^  direct 
judgment  non  obstante  veredicto  on  theory  not  tbat  Judgment  is  recLuired 
by  pleadings,  but  that  it  Is  warraiited  by  evidence  without  ordering  new 
trial,  as  such  assumption  by  court  oi  power  to  determine  Issues  of  fact  is 
infraction  of  seventh  amendment. 

Approved  in  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  189,  58  L.  Ed. 
910,  34  Sup.  Ct.  559,  reversing  judgment  of  Circuit  Court  of  Appeals, 
which  reversed  judgment  of  Circuit  Court  in  action  for  death  of  em- 
ployee from  negligence  of  employer  without  directing  new  trial  and 
without  remanding  case;  Young-  v.  Centrsi  B.  R.  Co.,  232  XT.  S.  604, 
68  L.  Ed.  751,  34  Sup.  Ct.  461,  affirming  judgment  of  Circuit  Court  of 
Appeals  in  so  far  as  it  reverses  judgment  of  State  court  in  action 
for  death  of  employee  from  negligence  of  railroad,  but  reversing  such 
judgment  in  so  far  as  it  directs  judgment  for  defendant  notwith- 
standing verdict  without  awarding  new  trial ;  Pedersen  v.  Delaware  etc. 
R.  R.  Co.,  229  U.  S.  153,  Ann.  Oas.  19140,  158,  57  L.  Ed.  1128,  33  Sup. 
Ct.  648,  3  N.  C.  C.  A.  785,  holding  in  action  for  injuries  under  Federal 
Employers'  Liability  Act  of  1908,  Federal  court  is  without  jurisdiction 
to  direct  judgment  for  defendant  notwithstanding  the  verdict  for  plain- 
tiff; Union  Pac.  R.  R.  Co.  v.  United  States,  219  Fed.  437,  134  C.  C.  A 
325,  reversing  directed  verdict  for  plaintiff  in  action  by  United  States 
to  recover  value  of  registered  mail  and  ordering  new  trial,  as  court 
is  without  power  to  direct  judgment  for  defendant ;  Nordgard  v.  Marys- 
ville  etc.  Ry.  Co.,  211  Fed.  722,  and  Bay  v.  Merrill  etc.  Lumber  Co., 
211  Fed.  719,  both  denying  motion  for  new  trial  after  nonsuit  in 
employee's  action  for  injuries  under  Federal  Employers'  Liability  Act, 
where  carrier  was  not  engaged  in  interstate  commerce  at  time  of  in- 
jury; Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  141,  126  C.  C.  A 
651,  holding  evidence  was  sufficient  to  require  submission  to  jury  of 
question  of  carrier's  negligence,  in  action  for  injuries  .to  passenger 
resulting  from  breaking  of  bolt  in  back  of  seat  of  street-car;  Engemoen 
V.  Chicago  etc.  Ry.  Co.,  210  Fed.  897,  127  C.  C.  A.  426,  in  action  against 
interstate  carrier  for  breach  of  contract  to  transport  livestock  within 
specified  time,  where  invalidity  of  contract  does  not  appear  on  face 
of  pleadings,  it  is  error  for  trial  court  to  set  aside  verdict  and  render 
judgment  for  plaintiff,  as  proof  at  second  trial  might  be  different; 
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Cloqaet  Lumber  Co.  v.  Burns,  207  Fed.  50,  124  C.  C.  A.  600,  holding 
in  action  for  replevin  of  logs,  where  only  question  left  to  jury  is  value 
of  logs  under  instruction  that  verdict  must  be  between  specified  amounts, 
and  jury  fail  to  agree,  order  of    court  directing  verdict  after  plain- 
tiff waives  damages  above  minimum  amount  specified  was  not  error, 
although  one  juror  objected ;  Evans  v.  Lehigh  Coal  &  Nav.  Co.,  205  Fed. 
638,  holding  in  action  for  wrongful  death,  where  court  might  prop- 
erly have  directed  verdict,  but  submitted  case  to  jury,  which  disagreed, 
it  could  not  thereafter  grant  defendant's  motion  for  verdict  upon  whole 
record  under  act  of  Pennsylvania  of  1911;  Ebfrhart  v.  United  States, 
204  Fed.  897,  123  C.  C.  A.  180,  reversing  judgment  of  District  Court 
for  defendant,  notwithstanding  verdict  entered  by  District  Court  under 
authority  of  Revised  Laws  of  Minnesota  of  1905,  §  4362 ;  Capital  Trac- 
tion Co.  V.  Brinley,  43  App.  D.  C.  440,  reversing  judgment  on  verdict 
in  action  for  damages  for  ejectment  from  street-car;  Springfield  Fire 
etc.  Ims.  Co.  v.  Chandlee,  41  App.  D.  C.  213,  reversing  judgment  on 
verdict  in  action  on  insurance  policy  and  remanding  cause  for  further 
proceedings,  where  encumbrance  of  property  by  chattel  mortgage  ren- 
dered policy  void;  Florida  etc.  Ry.  Co.  v.  Hayes,  67  Fla.  107,  64  South. 
505,  holding  judgment  in  action  for  injuries  is  excessive,  and  unless 
remittitur  of  sx)eci6ed  amount  is  entered,  judgment  shall  be  reversed 
and  new  trial  granted ;  Middlcton  v.  Whitridge,  213  N.  Y.  506,  Ann.  Cas. 
19160,  856,  108  N.  E.  195,  holding  judgment  of  reversal  and  dismissal 
by  appellate  division  authorized  by  section  1317,  Code  of  Civil  Pro- 
cedure, as  amended  by  Laws  of  1912,  c.  380,  is  correction  of  error 
of  court  and  not  invasion  of  province  of  jury,  but  where  evidence  pre- 
sented question  of  fact  for  jury,  appellate  division  on  reversing  should 
have  granted  new  trial;  Nyiry  v.  Modem  Brotherhood  of  America,  92 
Ohio  St.  390,  110  N.  E.  944,  holding  appellate  court  in  reversing  judg- 
ment on  verdict  had  no  authority  to  enter  judgment  for  defendant, 
but  should  remand  case  for  new  trial;  dissenting  opinion  in  Baltimore 
etc.  R.  Co.  v.  Fonts,  88  Ohio  St.  329,  Ann.  Oa«.  1915A,  1256,  104  N.  E. 
550,  majority  reversing  judgment  on  verdict  in  employee's  action  for 
injuries  and  entering  judgment  for  defendant  without  new  trial. 

Distinguished  in  Dominion  Trust  Co.  v.  National  Surety  Co.,  221  Fed. 
622,  Ann.  Cas.  1917C,  447,  137  C.  C.  A.  342,  holding  Federal  District 
Court  has  authority,  in  conformity  with  statute  of  Pennsylvania  of  1875 
(P.  L.  6,  §1),  to  enter  compulsory  nonsuit  in  action  on  bond;  Both- 
well  V.  Boston  Elevated  Ry.  Co.,  215  Mass.  471,  475,  477,  Ann.  Gas. 
1914D,  275,  102  N.  E.  667,  668,  669,  holding  seventh  amendment  does 
not  control  State  court,  and  reversing  judgment  for  plaintiff  in  action 
for  wrongful  death  with  direction  to  enter  judigment  for  defendant; 
Mattson  v.  Griffin  Transfer  Co.,  90  Wash.  5,  6,  155  Pac.  394,  affirming 
judgment  non  obstante  veredicto  in  action  for  injuries  by  employee; 
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Victor-American  Fuel  Co.  ▼.  Peccarich,  209  Fed.  571,  126  C.  C.  A. 
390,  arguendo. 

Right  of  appellate  court  to  direct  entry  of  final  judgment  for  party 
who  asked  for  directed  verdict  below.  Note,  Ann.  Cas.  191iD, 
281. 

There  was  notliing  in  nature  or  operation  of  demurrer  to  evidence  at 
common  law  which  has  any  tendency  to  show  that  issues  of  fact  tiled  hy 
Jury  could  be  re-examined  otherwise  than  on  new  trial. 

Cited  in  Washington  etc.  Bridge  Co.  v,  Pennsylvania  Steel  Co.,  215 
Fed.  36,  131  C.  C.  A.  340,  arguendo. 

Bight  to  new  trial  on  vacation  of  favorable  verdict  by  Jury  is  matter 
of  substance  and  not  of  mere  form,  as  it  gives  opportunity  to  present  evi- 
dence not  available  or  known  before. 

Approved  in  Southern  Cotton  Oil  Co.  v.  Shelton,  223  Fed.  771,  139 
C.  C.  A.  350,  holding  reversal  of  judgment  for  plaintiff  in  action  to 
recover  land  on  ground  that  he  had  brought  two  prior  actions  and  was 
precluded  from  bringing  third  by  State  law  decides  nothing  as  to 
plaintiff's  right  to  dismiss. 

Rules  of  common  law  permitting  Judgment  non  obstante  veredicto-  snd 
arrest  of  Judgm^it  on  verdict  include  only  those  cases  In  which  pleadings 
present  no  material  issue  requiring  trial  or  verdict. 

Approved  in  Kink  v.  Kaw-Mo  Wholesale  Grocer  Co.,  188  Mo.  App. 
239,  175  S.  W.  78,  denying  motion  for  judgment  non  obstante  veredicto 
challenging  sufficiency  of  proof  in  action  for  injuries. 

Check  or  draft  as  payment  of  insurance  premium.  Note,  L.  R.  A 
1916A,  678. 

Sufficiency  of  proof  of  negligence  of  employer  in  case  of  fatal 
accident  in  absence  of  eye-witness.    Note,  8  N.  0.  0.  A.  1022. 

Miscellaneous.  Cited  in  Mattson  v.  Griffin  Transfer  Co.,  90  Wash. 
6,  6,  7,  155  Pac.  394,  to  dissenting  opinion. 

228  IT.  a  429-432,  57  It.  Ed.  906,  33  8up.  Ot.  679,  EZ  PABTB  DANTE. 

Rule  10  under  act  of  1893,  requiring  appeals  from  Supreme  Court  of 
District  of  Columbia  to  Court  of  Appeals  to  l>e  taken  within  twenty  days, 
is  the  only  rule  governing  appeals  in  District,  and  there  is  no  statute  or  mle 
extending  time  for  taking  appeal  in  event  of  death  of  party  to  cause. 

Approved  in  Darnell  v.  Illinois  Cent.  R.  Co.,  206  Fed.  447,  124 
C.  C.  A.  327,  under  Act  of  1891,  §  11,  limiting  time  for  writs  of 
error  or  apx>eals  to  six  months,  time  in  which  plaintiff  was  attempt- 
ing to  pursue  mistaken  remedy  in  Supreme  Court  cannot  be  excluded: 
Hines  v.  Hines,  43  App.  D.  C.  280,  granting  motion  to  strike  statement 
evidence  in  equity  cause  not  presented  in  time,  where  appellant  died 
before  expiration  of  time  to  present  statement. 
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228  U.  &  433^36,  57  L.  Ed.  907,  33  Sap.  Ot  580,  SEABOABD  AIB  LINE 
BT.  OO.  V.  MOOBE. 

Supreme  Court  will  not  reverse  Judgment  of  coart  below  where  it  finds 
nothing  giving  rise  to  clear  conviction  of  error. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  378,  59  L.  Ed. 
278,  35  Sup.  Ct.  130,  holding  in  action  for  injuries  under  Federal 
Employers'  Liability  Act  of  1908,  where  there  was  no  contention  as 
to  meaning  of  act,  court  need  only  determine  whether  plain  error  was 
committed  in  relation  to  general  principles  involved;  Southern  Ry.  Co. 
V.  Gadd,  233  U.  S.  577,  58  L.  Ed.  1100,  34  Sup.  Ct.  696,  holding  in  action 
under  Federal  Employers*  Liability  Act  of  1908  that  decision  does  not. 
involve  construction  of  act;  Holden  v.  Circleville  Light  etc.  Co.,  216 
Fed.  498,  Ann.  Gas.  1916D,  443,  132  C.  C.  A.  550,  affirming  judgment 
of  District  Court,  where  no  clear  error  appears,  construing  will  be- 
queathing trust  estate  as  implying  power  of  sale,  and  validating  deed; 
Trivette  v.  Chesapeake  etc.  R.  Co.,  212  Fed.  645,  129  C.  C.  A.  177, 
holding  in  action  for  injuries  against  nonresident  railroad  and  resident 
engineer,  construction  of  petition,  not  charging  concurring  or  joint 
negligence,  that  it  was  not  intended  to  charge  joint  negligence,  was 
not  error,  and  allowing  removal  by  railroad;  Louisville  etc.  R.  Co.  v. 
Lankford,  209  Fed.  325,  126  C.  C.  A.  247,  holding  in  action  for  death 
under  Federal  Employers'  Liability  Act  that  record  does  not  show 
clear  error  in  submitting  question  of  condition  of  track  as  factor 
contributing  to  accident. 

Burden  of  proof  is  upon  railway  to  establish  tmth  of  defenses'  of  con- 
.tiibntory  negligence  and  assumption  of  risk  in  employee's  action  for  in^ 
Juries. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  511,  512, 
Ann.  Gas.  1916B,  252,  59  L.  Ed.  1436, 1487,  35  Sup.  Ct.  865,  9  N.  C.  C.  A. 
274  (affirming  87  Vt.  355,  89  Atl.  629),  holding  in  action  under  Fed- 
eral Employers'  liability  Act,  burden  of  proof  of  contributory  negli- 
gence is  on  defendant,  and  refusal  to  enforce  Vermont  rule  that  burden 
is  on  plaintiff  was  not  error. 

Where  benefit  of  defense  of  assumption  of  risk  was  given  to  railway 
at  txlal  and  right  of  employee  to  recover  nnder  Federal  Employers'  Uability 
Act  was  made  dependent  upon  bis  establishing  that  he  was  engaged  in  in- 
terstate oommerce,  and  bill  of  exceptions  certified  by  trial  Judge  states 
there  was  evidence  to  diow  freight  train  was  engaged  in  hauling  lumber  to 
he  shipped  by  schooner  to  another  State,  Supreme  Court  will  not  reverse 
JudgmeiBt  OB  verdict. 

AppTovecB  in  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  IT.  S.  478, 
Ajm.  Oas.  19140,  168,  58  L.  Ed.  1055,  34  Sup.  Ct.  646,  10  N.  C.  C.  A. 
183^  holding  employee  of  interstate  carrier  injured  while  engaged  in 
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switching  cars  loaded  with  intrastate  freight  from  one  point  in  city  to 
another  point  in  same  city  cannot  recover  under  Federal  Employers' 
Liability  Act  of  1908;  Central  Vermont  Ry.  Co.  v.  Bethnne,  206  Fed 
876,  124  C.  C.  A-  528,  holding  provision  of  section  4  of  Federal  Em- 
ployers' Liability  Act  of  1908  abolishing  doctrine  of  assumed  risk  is 
limited  to  eases  in  which  carrier  violates  statutory  duty,  and  doctrine 
applies  to  action  for  death  of  employee  from  carrier's  negligence  in 
constructing  tracks  too  close  together  and  not  involving  violation  of 
any  statute;  Southern  Ry.  Co.  v.  Howerton,  182  Ind.  227,  106  N.  E. 
1032,  holding  in  action  for  injuries  to  employee  engaged  in  interstate 
commerce  from  torpedo  placed  on  track  that  ordinary  rules  of  assump- 
tion of  risk  apply,  except  as  provided  in  section  4  of  Federal  Em- 
ployers' Liability  Act  of  1908,  in  cases  in  which  carrier  is  violating 
statutoiy  duty,  and  reversing  judgment  for  plaintiff  for  confusing  and 
conflicting  instructions;  Louisville  etc.  R.  R.  Co.  v.  Parker's  Admr., 
165  Ky.  665,  177  S.  W.  468,  holding  railroad  fireman  on  switching 
engine  removing  cars  engaged  in  intrastate  commerce  from  track  in 
order  to  reach  interstate  car  to  sfttach  it  to  interstate  train  is  not  en- 
gaged in  interstate  commerce,  and  allowing  recovery  under  State  law; 
Southern  Ry.  Co.  v.  Jacobs,  116  Va.  203,  81  S.  E.  104,  holding,  in 
action  for  injuries  to  employee,  provision  of  section  4  of  Federal  Em- 
ployers' Liability  Act  of  1908  abolishes  defense  of  assumption  of  risk 
only  where  carrier  has  violated  statutoiy  duty,  and  reversing  judg- 
ment for  plaintiff  for  erroneous  instructions  as  to  assumption  of  risk. 

Employees  entitled  to  protection  under  Federal  Employers'  Liabil- 
ity Act.    Note,  Ann.  Cas.  19140,  166. 

Federal  Employers'  Liability  Act.  Notes,  L.  R.  A«  1916A*  70, 
79;  47  L.  R.  A.  (N.  S.)  77. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  0.  A.  24. 

Federal  Employers'  Liability  Act  of  1908 — ^Employee  engaged  in 
interstate  commerce — ^Defective  footboard  of  switch  engine — 
Railroad  company  liable.    Note,  3  K.  0.  0.  A*  812. 

228  IT.  8.  436-446,  57  L.  Ed.  908,  38  Sup.  Ot  573,  JOBBAN  ▼.  BOC«E. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  59 
L.  Ed  135,  35  Sup.  Ct.  16,  holding  questions  certified  by  Circuit  Court 
of  Appeals,  under  Judicial  Code,  §  239,  relating  to  jurisdiction  of  Dis- 
trict Court  in  criminal  case,  were  pertinent  and  dieflnite  questions  of 
law  with  one  exception. 
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228  U.  S.  446-454,  57  lu  Ed.  912,  1630,  33  Sup.  Ct.  576,  BRADFORD  v., 
UNITED  STATES. 

Power  of  United  States  attorney  to  accept  relinqnlBhrnent  of  lands  by 
person  convicted  of  fraud  in  obtaining  patents  and  pardoned  on  condition 
of  such  reUnquiiOnnent  is  limited  by  subject  matter  of  his  agency,  and  by 
acceptance  of  rellnquiAment  United  States  attorney  cannot  by  contract 
eivxess  or  implied,  bind  United  States  to  reimburse  patentee  for  value  of 
improvements  on  land  and  taxes  paid  by  him,  irrespective  of  rights  given 
by  State  laws. 

Approved  in  Bradford  v.  United  States,  222  Fed.  258,  138  0.  G.  A. 
'69,  following  rule. 

228  U.  &  454-457,  57  L.  Ed.  916,  33  Sup.  Ct.  571,  MADERA  WATERWORKS 
V.  MADERA. 

Provision  of  California  Constitution!,  article  ZZ,  section  19,  authorizing 
Individuals  or  corporations,  in  cities  where  there  are  no  public  water- 
works, to  use  streets,  subject  to  right  of  municipalities  to  regulate  charges, 
together  with  duty  imposed  on  governing  body  to  fix  rates  annuaUy,  and 
corresponding  duty  of  water  company  to  comply  with  regulations  of  Consti- 
tution (article  XIV,  sections  1,  2,  and  Act  of  1881),  does  not  import  con- 
tract that  private  corporation  constructing  works  shall  not  be  subject  to 
competition  from  public  source. 

Approved  in  Russell  v.  Sebastian,  233  XJ.  S.  202,  Ann.  Cas.  1914C, 
1282,  58  L.  Ed.  920,  34  Sup.  Ct.  517,  holding  amendment  of  1911  to 
*  section  19,  article  XI  of  California  Constitution,  and  Los  Angeles  or- 
dinance of  1911,  are  ineffectual  to  deprive  public  service  corporation 
of  right  to  continue  to  lay  pipes  in  street  under  right  based  upon  sec- 
tion 19  of  article  XI  of  Constitution  of  1879  as  amended  in  1884; 
Denver  v.  New  York  Trust  Co.,  229  U.  S.  142,  67  L.  Ed.  1124,  33 
Sup.  Ct.  657,  holding  ordinances  of  Denver  did  not  require  city  at 
expiration  of  franchise  to  exercise  option  to  renew  franchise  or  pur- 
chase, nor  preclude  city  from  erecting  its  own  plant;  Attorney  General 
V.  Haverhill  Gaslight  Co.,  215  Mass.  403,  Ann.  Cas.  1914C,  1266,  101 
N.  E.  1065,  upholding  provision  of  Revised  Laws,  c.  121,  §  13,  prohib- 
iting gas  companies  from  transferring  franchise  without  legislative 
authority,  as  applied  to  sale  of  physical  property,  including  pipes  and 
mains  in  streets. 

Miscellaneous.  Cited  in  Woodward  Cotton  Co.  v.  City  of  Woodward, 
232  IT.  8.  716,  58  L.  Ed.  812,  34  Sup.  Ct.  331,  affirming  judgment  on 
authority  of  principal  case. 

228  tX.  fl.  457-469,  67  L.  Ed.  919,  88  Sup.  Ct.  578,  JOHNgON  ▼•  UNITED 
STATES. 

Not  cited. 
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228  U.   8.   459-474,  67  L.  Bd.  920,  33  8ap.   Ot.   564,   BUBXJXGEHAX  ▼. 
OBOUSE. 

Twofold  purpose  of  Bazikrnptcy  Act  is  to  convert  ert»te  of  bankrupt 
into  cash  and  distribute  it  among  creditors  and  then  to  give  bankrupt  fresh 
start,  with  snch  exemptions  and  rights  as  statnte  left  untouched,  and  pur- 
pose of  section  70a  was  to  vest  cash  surrender  value  of  life  insurance  policy 
in  trustee  for  benefit  of  creditors,  but  not  otherwise  to  limit  bankrupt  in 
dealing  with  policy. 

Approved  in  Everett  v.  Judson,  228  U.  S.  478,  46  L.  R.  A.  (N.  S.) 
154,  57  L.  Ed.  929,  33  Sup.  Ct.  568,  and  Andrews  v.  Partridge,  228 
U.  S.  481,  57  L.  Ed.  931,  33  Sup.  Ct.  570,  both  following  rule ;  Williams 
V.  United  States  Fidelity  etc.  Co.,  236  U.  S.  555,  69  L.  Ed.  716,  35 
Sup.  Ct.  289,  holding  discharge  in  bankruptcy  releases  bankrupt  prin- 
cipal from  obligation  to  indemnify  surety  against  loss  on  their  joint 
bond  to  secure  performance  of  his  building  contract;  In  re  Bonvillaioi 
232  Fed.  372,  holding  exemption  of  statute  of  Louisiana  of  1914  is 
inapplicable  to  debts  existing  before  its  passage,  and  nothing  in  prior 
laws  of  Louisiana  prevents  seizure  by  trustee  in  bankruptcy  of  cash 
surrender  value  of  life  policy  payable  to  wife;  In  re  Arkin,  231  Fed. 
947,  trustee  in  bankruptcy  cannot  compel  surrender  of  life  policy  having 
cash  value,  where  wife,  who  is  sole  beneficiary,  pays  .premiums,  although 
bankrupt  has  power  to  change  beneficiary;  In  re  Levy,  227  Fed.  1014, 
refusing  to  vacate  discharge  in  bankruptcy  for  failure  to  schedule 
assignment  of  policies  two  days  before  filing  of  petition  and  adjudi- 
cation in  bankruptcy,  where  assignment  was  made  to  protect  interest 
of  beneficiary,  and  creditor  not  having  filed  claim  would  have  no  in- 
terest in  cash  surrender  value  of  seventeen  dollars,  which  value  is 
not  changed  by  death  of 'bankrupt;  In  re  L.  Hammel  &  Co.,  221  Fed. 
57,  58,  137  C.  C.  A.  80,  court  cannot  compel  bankrupt,  holding  life 
insurance  policy  with  no  cash  surrender  value  but  with  power  to  borrow 
money  with  consent  of  beneficiary,  to  borrow  amount  of  loan  value 
for  benefit  of  creditors ;  In  re  Dreuil  Co.,  221  Fed.  797,  holding  interest 
of  bankrupt  in  endowment  policy  payable  at  end  of  twenty  years 
to  insured,  his  executors,  or  administrators,  or  to  his  wife  if  he  dies 
within  twenty  years,  may  be  sold  unless  redeemed  at  amount  fixed 
by  actuaries  in  computing  relative  interests  of  insured  and  bene- 
ficiary, where  policy  has  cash  surrender  value;  In  re  Churchill,  209 
Fed.  771,  774,  126  C.  C.  A.  490,  trustee  in  bankruptcy  has  no  rights 
in  bankrupt's  endowment  policy  having  no  cash  surrender  value  and 
payable  to  wife  of  insured  upon  death  within  period  specified;  King 
V.  Miles,  108  Miss.  738,  67  South.  184,  trustee  has  no  interest  in  insur- 
ance policies  which  have  been  assigned  for  amount  greater  than  sur- 
render value,  and  are  also  exempt  under  Laws  1908,  c.  175;  Wheatman 
V.  Andrews,  85  N.  J.  L.  110,  89  Atl.  287,  plea  that  defendant's  tes- 
tator was  adjudicated  bankrupt  after  death  in  proceedings  instituted 
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before  and  only  assets  in  defendant's  hands  as  executor  are  proceeds 
of  life  policies  over  sorrender  value  paid  to  trustee  in  bankruptcy,  is 
good  prima  facie  defense  under  section  70a  of  Bankruptcy  Act. 

Life  insurance  policy  as  passing  to  assignee  for  benefit  of  creditors 
or  trustee  in  bankruptcy.    Note,  Ann.  Gas.  1015B,  1289,  1290. 

228  IT.  &  474-479,  57  L.  Ed.  927,  33  Sap.  Ot.  668,  EVBB£TT  v.  JUDSOKT. 

Under  section  70a  of  the  Bankruptcy  Act,  trustee  in  bankruptcy  takes 
only  cash  surrender  value  of  life  insurance  policy  of  bankrupt. 

Approved  in  Andrews  v.  Partridge,  228  U.  S.  481,  67  L.  Ed.  981, 
33  Sup.  Ct.  570,  following  rule;  In  re  Dreuil  Co.,  221  Fed.  797,  holding 
interest  of  bankrupt  in  endowment  policy,  having  cash  surrender  value 
and  payable  to  wife  upon  death  within  period,  may  be  sold  unless 
redeemed  at  amount  fixed  by  actuaries  in  computing  relative  interests 
of  insured  and  beneficiaiy;  In  re  Churchill,  209  Fed.  771,  126  C.  C.  A. 
490,  trustee  in  bankruptcy  has  no  rights  in  bankrupt's  endowment  jwlicy 
having  no  cash  surrender  value  and  payable  to  wife  upon  death  within 
period  specified);  Corbett  v.  Riddle,  209  Fed.  816,  126  C.  C.  A.  535, 
holding  lease  of  steam  shovel  is  contract  of  conditional  sale,  void  as 
to  creditors  under  Virginia  law  because  not  recorded,  and  action  in 
detinue  in  State  court  brought  after  filing  of  petition  in  bankruptcy 
gave  claimant  no  rights. 

Distinguished  in  Eldredge  v.  Mutual  Life  Ins.  Co.,  217  Mass.  446, 
105  N.  E.  362,  where  insured  assigned  endowment  policy  to  wife, 
reserving  right  of  surrender,  and  was  then  adjudicated  bankrupt  and 
died  before  exercising  right  of  surrender,  wife's  right  to  proceeds  is 
absolute,  notwithstanding  section  70a  of  Bankruptcy  Act. 

Life  insurance  policy  as  passing  to  assignee  for  benefit  of  creditors 
or  trustee  in  bankruptcy.    Note,  Ann.  Gas.  1915B,  1289. 

Life  insurance  as  assets  of  bankrupt.  Note,  46  L.  R.  A«  (N.  8.) 
148. 

Purpose  of  Bankruptcy  Act  was  to  flz  line  of  dearage  with  reference 
to  condition  of  bankrupt  estate  as  of  date  of  filing  of  petition  in  bank- 
ruptcy; and  it  is  of  that  date  that  cash  surrender  value  of  insurance  pedi- 
cles mentioned  in  section  70a  should  be  ascertained. 

Approved  in  Fairbanks  Steam  Shovel  Co.  v.  Wills,  240  IT.  S.  649, 
60  If.  Ed.  846,  36  Sup.  Ct.  469,  trustees  in  bankruptcy  have  rights 
of  lien  creditors  against  unrecorded  transfers  under  section  47a-2,  as 
amended  in  1910,  and  trustee's  title  relates  back  to  filing  of  petition 
in  bankruptcy;  Bailey  v.  Baker  Ice  Mach.  Co.,  239  XJ.  S.  276,  (M)  L.  Ed. 
286,  36  Sup.  Ct.  54,  trustee  in  bankruptcy  cannot,  under  section  47a-2 
of  Bankruptcy  Act,  attack  contract  of  conditional  sale  as  void  under 
recording  law  of  State^  where  it  was  recorded  two  months  before  peti- 
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tion  in  bankruptcy  was  filed;  Cameron  v.  United  States,  231  U.  S.  717, 
58  L.  Ed.  452,  34  Snp.  Ct.  244,  holding  examination  of  bankrupt  may  be 
ordlered  before  adjudication  upon  application  of  receiver,  as  estate  is 
"in  process  of  administration"  from  date  of  filing  of  petition;  In  re 
Levy,  227  Fed.  1013,  1014,  refusing  to  vacate  discharge  in  bankruptcy 
for  failure  to  mention  in  schedule  life  policies  assigned  two  days  before 
adjudication,  where  assignment  was  made  to  protect  interest  of  bene- 
ficiary, and  creditor,  not  haying  filed  claim,  would  have  no  interest  in 
cash  surrender  value  of  seventeen  dollars,  which  value  is  not  changed 
by  death  of  bankrupt  |»  Board  of  Commerce  of  Ann  Arbor  v.  Security 
Trust  Co.,  225  Fed.  47Q,  140  C.  C.  A.  486,  where  bankruptcy  disables 
bankrupt  from  performing  contract,  claim  for  anticipatory  breach  ex'sts 
at  date  of  filing  of  petition;  In  re  R.  &  W.  Skirt  Co.,  222  Fed.  258, 
138  C.  C.  A.  67,  where  member  of  bankrupt  partnership  pays  debt  out 
of  partnership  estate  about  an  hour  after  filing  of  petition,  money  so 
paid  is  recoverable   as  matter  of  law   and   in  summary  proceeding; 
Massachusetts  Bonding  &  Ins.  Co.  v.  Kemper,  220  Fed.  851, 136  C.  C.  A. 
593,  holding  under  section  47a  as  amended  in  1910,  trustee  acquires 
rights  of  lienholding  creditor  as  of  date  of  petition,  notwithstanding 
provision  of  section  70a  that  trustee  is  vested  with  title  as  of  date 
of  adjudication,  and  mortgagee  taking  possession  after  filing  of  peti- 
tion but  before  adjudication  acquires  no  rights  superior  to  trustee; 
Rawlins  v.  Hall-Epps  Clothing  Co.,  217  Fed.  886,  133  C.  C.  A.  594, 
holding  court  has  authority  under  section  21a  to  order  examination 
any  time  after  filing  of  petition  in  bankruptcy,  but  reversing  order  of 
examination  of  bankrupt  mercantile  partnersHip  in  involuntaiy  pro- 
ceeding  requiring   it   to   produce   books    of   account   and    papers   for 
purpose  of  ascertaining  matters  to  be  covered  by  examination  as  too 
broad ;  In  re  Federal  Contracting  Co.,  212  Fed.  691,  129  C.  C.  A.  229, 
holding  under  Revised  Statutes  of  Illinois  of  1913,  e.  95,  §  2,  acknowl- 
edgment executed  by  corporation,  whose  residence  is  Chicago  by  officer 
residing    elsewhere,  is  insufficient,    and   chattel    mortgage  is  void  as 
against  corporation's  trustee  in  bankruptcy;  Toof  v.  City  Nat.  Bank  of 
Paducah,  206  Fed.  252,  253,  124  C.  C.  A.  118,  holding  bank  may  set  off 
against  balance  to  depositor's  credit  note  against  him,  and  it  does  not 
lose  that  right  by  accepting  depositor's  check  in  payment  of  note  after 
filing  of  petition  in  bankruptcy;  King  v.  Miles,  108  Miss.  738,  67  South. 
184,  trustee  in  bankruptcy  has  no  interest  in  life  policies  assigned  for 
greater  amount  than  surrender  value  and  also  exempt  under  Laws  1908, 
c.  175 ;  Bolton  v.  Bolton,  86  N.  J.  L.  70,  89  Atl.  1015,  arrears  of  alimony 
due  to  bankrupt  wife  at  date  of  filing  of  petition  pass  to  trustee  in  bank- 
ruptcy; Wheatman  v.  Andrews,  85  N.  J,  L.  110,  89  Atl.  287,  plea  that 
defendant's  testator  was  adjudicated  bankrupt  after  death  in  proceed- 
ings instituted  before  death,  and  only  assets  in  hands  of  executor  are 
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proceeds  of  life  policies  over  surrender  value  paid  to  trustee  in  bank- 
ruptcy,  is  good  prima  facie  defense  under  Bankruptcy  Act,  §  70a. 

228  V.  S.  47^-481,  57  L.  Ed.  029,  33  Sup.  Ot  570,  ANDBEW8  v.  PABT- 


Tnurtee  in  bankruptcy,  under  Bankruptcy  Act,  section  70a,  is  entitled 
only  to  cash  surrender  of  life  insurance  policy  of  bankrupt. 

Approved  in  In  re  Churchill,  209  Fed.  771,  774,  126  C.  C.  A.  490,  trus- 
tee in  bankruptcy  has  no  rights  in  bankrupt's  endowment  policy  having 
no  cash  surrender  value  and  payable  to  his  wife  upon  his  death  within 
period  specified ;  King  v.  Miles,  108  Miss.  738,  67  South.  184,  trustee  in 
bankruptcy  has  no  interest  in  life  policies  assigned  for  more  than  sur- 
render value,  and  also  exempt  under  Laws  1908,  •c.  175;  Wheatman  v. 
Andrews,  85  N.  J.  L.  110,  89  Atl.  287,  plea  that  defendant's  testator 
was  adjudicated  bankrupt  after  death  in  proceedings  instituted  before, 
and  only  assets  in  hands  of  executor  are  proceeds  of  life  policies  over 
surrender  value  paid  to.  trustee  in  bankruptcy,  is  good  prima  facie  de- 
fense under  Bankruptcy  Act,  §  70a. 

Distinguished  in  In  re  Lehfeldt,  225  Fed.  681,  bankrupt  filing  claim 
of  exemption  for  x>ersonal  property  may  amend  claim  to  file  declaration 
of  homestead';  Eldredge  v.  Mutual  Life  Ins.  Co.,  217  Mass.  446, 105  N.  E. 
362,  where  insured  assigned  endowment  x>olicy  to  wife  reserving  right  to 
surrender  it,  and  was  adjudicated  bankrupt  and  died  before  exercising 
right  of  surrender,  wife's  right  to  proceeds  is  absolute. 

life  insurance  policy  as  passing  to  assignee  for  benefit  of  creditors 
or  trustee  in  bankruptcy.    Note,  Ann.  Gas.  1915B,  1289. 

Life  insurance  as  assets  of  bankrupt.    Note,  46  L.  R.  A.  (N.  8.)  148. 

228  U.  8.  482-516,  57  L.  Ed.  931,  83  Sup.  Ot  554,  KOBTHEBN  PA0IFIO 
B.  B.  00.  ▼.  BOTD. 

Contract  between  bondholders  and  stockholders  of  insolvent  corpofation 
for  reorganisation  and  transfer  of  property  to  new  corporation,  while  bind- 
ing between  parties,  cannot  defeat  claim  of  nonassenting  creditor,  whether 
contract  of  reorganisation  is  effectuated  by  private  sale  or  by  master's  deed 
under  consent  decree. 

Approved  in  Kansas  City  etc.  Ry.  CJo.  v.  Guardian  Trust  Co.,  240  U.  8. 
172,  60  L.  Ed.  588,  36  Sup.  Ct.  335,  where  reorganization  scheme  adopted 
upon  foreclosure  of  mortgage  on  railroad  property  and  purchase  there- 
under left  unsecured  creditors  inadequately  provided  for  while  making 
provision  for  stockholders,  purchaser  is  liable  for  railroad's  debt  to  un- 
secured creditor;  Western  Union  Tel.  Co.  v.  United  States  &  Mexican 
Trust  Co.,  221  Fed.  550,  137  C.  C.  A.  113,  purchase  of  property  of  insol- 
vent corporation  through  foreclosure  sale  pursuant  to  plan  of  reorgan- 
ization whereby  stockholders  receive  greater  benefits  then  unsecured 
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creditors  is  fraudulent,  and  new  corporation  and  property  it  purchased 
at  such  sale  are  liable  for  claims  of  such  creditors;  Central  Improvement 
Co.  V.  Cambria  Steel  Co.,  210  Fed.  701,  702,  704,  706,  127  C.  C.  A.  184, 
reorganization  of  insolvent  corporation  by  bondholders  and  stockholders 
receiving  interest  in  new  company  in  exchange  for  bonds  and  stock  and 
formal  foreclosure  sale  to  new  corporation  of  property  to  exclusion  of 
creditors  is  fraudulent,  and  new  company  is  liable  to  creditor  for  latter 's 
equitable  interest  in  mortgaged  property,  which  interest  is  not  worthless 
where  amount  paid  to  stockholders  exceeds  creditor's  claim;  Pittsmont 
Copper  Co.  v.  O'Rourke,  49  Mont.  293,  303,  141  Pac.  852,  857,  holding 
reorganization  scheme  by  which  new  corporation  acquires  mortgaged 
property  and  stockholders  receive  shares  in  excess  of  value  of  claim  of 
nonconsenting  creditor  is  ineffective  to  bar  resort  to  property  to  satisfy 
his  demand;  Jennings,  Neff  ft  Co.  v.  Crystal  Ice  Co.,  128  Tenn.  242, 
47  L.  E.  A.  (N.  S.)  1068,  159  S.  W.  1090,  judgment  creditor  of  seller 
may  maintain  bill  in  equity  to  reach  trust  fund  in  hands  of  purchaser, 
where  corporation  pending  suit  transfers  property  to  another  corpora- 
tion under  agreement  to  pay  certain  debts  not  including  one  in  suit 
"and  none  other" ;  Zwietusch  v.  Luehring,  166  Wis.  117,  144  N.  W.  265, 
in  action  against  purchaser  of  amusement  park  on  covenants  of  lease 
under  terms  of  receiver's  sale  that  purchaser  should  assume  obligations 
of  lease,  evidence  of  negotiations  leading  to  purchase  of  property  at 
receiver's  sale,  formation  of  corporation  and  transfer  of  property  to  it, 
together  with  proceedings  in  case  in  which  order  of  sale  was  made,  is 
admissible ;  Central  Electric  Co.  y.  Socorro  Electric  Co.,  209  Fed.  541, 
126  C.  C.  A.  356,  arguendo. 

Distinguished  in  Equitable  Trust  Co.  v.  United  Box  Board  ft  Paper 
Co.,  220  Fed.  719,  refusing  to  compel  new  corporation  to  pay  deficiency 
resulting  from  foreclosure  sale  of  mortgaged  premises,  where  reorgani- 
zation scheme  included  all  unsecured  creditors  and  took  over  mortgaged 
property  upon  express  condition  that  no  }>ersonal  liability  for  debt 
secured  by  mortgage  was  assumed  by  purchaser;  In  re  Howell,  215 
Fed.  7,  131  0.  C.  A.  309,  holder  of  insolvent  corporation's  notes  after 
acceptance  of  dividend  under  reorganization  agreement  entered  into 
by  creditors  may  hold  indorser  of  notes  for  balance  where  agreement 
provided  that  creditors  did  not  waive  rights  against  indorser  or  person 
secondarily  liable;  Davis  v.  Virginia  Ry.  ft  Power  Co.,  229  Fed.  641, 
643,  144  C.  C.  A.  43,  aiguendo. 

Judicial  sale  under  consult  decree^  whereby  stockholders  were  preferred 
before  creditor,  would  be  void  even  in  absence  of  fraud,  as  against  dalm 
of  nonassenting  creditor. 

Approved  in  Smythe  v.  Central  etc.  Ry.  Co.,  88  Vt.  69,  90  Atl.  905, 
holding  in  suit  to  enforce  income  and  extension  bonds  issued  by  receiver 
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of  railroad^  purchaser  of  bonds  at  large  discount  was  pnt  npon  inquiry 
as  to  litigation  and  was  not  bona  fide  purchaser. 

Decree  in  f  oreclOBore  ]»roceeding  in  wMch  nnsecuted  creditor  attacks  re- 
organization scheme  as  Illegal  because  of  stocUiolden'  participation  therein 
is  not  res  judicata  as  to  rights  of  another  unsecured  creditor  not  party  to 
proceeding. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
719,  127  C.  C.  A.  184,  new  corporation  had  notice  of  creditor's  claim 
by  its  possession  of  books  of  old  corporation  and  by  answer  and  cross- 
bill in  foreclosure  suit,  and  is  liable  for  creditor's  equitable  interest  in 
m<2rtgaged  property  transferred  to  new  corporation. 

Bights  of  creditors  against  property  purchased  at  foreclosure  sale  by 
new  corporation  under  reorganisation  agreement  must  be  determined  accord- 
ing to  fixed  principles,  not  upon  balancing  of  evidence  as  to  whether  on  day 
of  sale  property  was  Insufllclent  to  pay  prior  encumbrances. 

Approved  in  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
707,  708,  127  C.  C.  A.  184,  new  corporation  taking  over  property  of 
insolvent  corporation  cannot  escape  liability  to  unsecured  creditor  on  r 
ground  that  lattcr's  equitable  interest  was  worthless,  where  amount  paid 
by  new  corporation  to  stockholders  of  old  corporation  exceeds  amount 
of  creditor's  claim;  Mechanics'  etc.  Nat.  Bank  v.  Howell,  207  Fed.  980, 
983,  holding  indorsement  creditors  of  insolvent  corporation  having  ac- 
cepted payment  of  claims  in  stock  of  new  corporation  have  no  further 
claim  against  indorser  and  dismissing  petition  alleging  insolvency  of 
indorser. 

ITorthem  Pacific  Ballway  acquiring  property  of  Korthem  Pacific  Ball- 
road  in  1896  through  foreclosure  proceedings  Is  liable  for  debts  of  railroad. 

Approved  in  West  v.  Edward  Rutledge  Timber  Co.,  210  Fed.  194, 
sustaining  patents  to  lieu  lands,  granted  under  act  of  1899,  creating 
national  park,  to  successor  of  railroad  to  whom  original  grant  of  land 
was  made. 

Interest  of  unsecured  creditor  may  be  preserved,  upon  reorganization 
of  Insolvent  corporation,  by  issuance  on  equitable  terms,  of  income  bonds 
or  preferred  stock,  and  if  he  declines  such  fair  opportunity,  he  may  be  left 
to  protect  himself  as  any  other  creditor  of  Judgment  debtor. 

Distinguished  in  Investment  Registry  v.  Chicago  etc.  R.  R.  Co.,  212 
Fed.  610,  129  C.  C.  A.  130,  vacating  foreclosure  sale  of  railroad  prop- 
erty, pursuant  to  reorganization  scheme,  at  instance  of  nonassenting 
bondholder,  where  reorganization  committee  is  chargeable  with  notice 
of  syndicate's  purpose  in  buying  bonds  to  exclude  bondholders  from 
competing  at  sale. 
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Oreditor  is  not  barred  by  ladies  ftom  attacking  reoxganization  com- 
pleted ten  yean  before  and  asserting  claim,  "wliere  protracted  litigatiosi 
was  necessary  to  put  blm  in  position  of  judgment  creditor,  necessary  to  col- 
lect debt  In  equity,  and  delay  was  attributable  to  reorganised  corporation, 
and  his  nonaction  did  not  mislead  stockholders  or  induce  them  to  becosna 
parties  to  reorgaaixation  plan. 

Approved  in  Sullivan  v.  Ellis,  219  Fed.  699,  135  C.  C.  A.  366,  holding 
laches  is  not  such  as  bars  action  against  indemnitor's  heir  where  obli- 
gation was  his  own  and  there  has  been  no  change  in  property  or  par- 
ties in  interest  so  as  to  render  relief  prayed  inequitable;  Schwartz  v. 
Loftus,  216  Fed.  326,  132  C.  C.  A.  464,  holding  suit  against  administra- 
trix to  establish  statutory  liability  of  deceased  as  stockholder  in  insol- 
vent corporation  is  not  barred  by  limitations  of  General  Statutes  of 
Kansas  of  1909,  §  6613,  nor  by  laches;  Fraser  v.  Cole,  214  Fed.  561, 
131  C.  C.  A.  102,  time  consumed  in  State  courts  by  legatee  in  suits  to 
enforce  claim  against  executor  cannot  be  cbunted  against  him  as  laches 
in  suit  in  Federal  court  to  enforce  claim  and  to  reach  real  estate  fraud- 
ulently conveyed  by  executor;  Investor's  Syndicate  v.  North  American 
Coal  etc.  Co.,  31  N.  D.  277,  153  N.  W.  474,  holding  claim  of  intervener, 
who  is  stockholder  of  coal  company,  in  foreclosure  suit,  that  mortgage 
given  by  coal  company  to  syndicate  was  fraudulent  and  ultra  vires,  is 
not  barred  by  laches. 

Distinguished  in  Waller  v.  Texas  ft  Pac.  Ry.  Co.,  229  Fed.  91,  143 
C.  C.  A.  363,  suit  on  railroad  bonds  issued  in  1872  and  maturing  in 
1902,  more  than  ten  years  after  maturity  and  after  forfeiture  of  land 
grant  to  Louisiana  corporation,  and  building  of  road  by  another  com- 
pany, is  barred  by  laches,  where  statutes  of  limitation  in  both  New 
York,  where  suit  was  brought,  and  Louisiana  would  bar  suit;  Keech 
V.  Stowe-Fuller  Co.,  205  Fed.  890,  124  C.  C.  A.  200,  holding  claimant 
is  not  chargeable  with  laches  in  failing  to  file  claim  under  reorganiza- 
tion plan  where  delay  was  caused  by  reorg^ization  committee. 

Liability  of  corporation  for  debts  of  predecessor.    Note,  Ann.  Oas. 
1915D,  661. 

Effect  of  consolidation,  merger  or  absorption  of  corporation  on  un- 
secured liabilities.    Note,  47  L.  R.  A.  (N.  S.)  1059. 

Miscellaneous.  Cited  in  Flemming  v.  Taylor  Fuel  etc.  Co.,  90  Kan. 
774,  136  Pac.  231,  affirming  order  of  court  allowing  corporation,  which 
had  purchased  property  and  franchises  of  gas  company,  to  withdraw 
upon  thirty  days'  notice  and  repayment  of  deposits  to  consumers. 

228  U.  8.  616-^18,  57  L.  Ed.  946,  39  8up.  Ot  091,  SX  PABTE  7IB8T  NA- 
TIONAI.  BANK  OF  DEXTEB. 

Mandamus  does  not  lie  to  revise  ruling  made  In  ezerdM  of  lawful  jmfi- 
dlction,  where  error  therein  may  be  corrected  on  appeal  or  writ  of  error. 
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Approved  in  Ex  i)arte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  denying  mandamus  to  compel  District  Court  to  remand  case, 
especially  where  order  denying  motion  to  remand  may  be  reviewed,  after 
final  judgment,  upon  writ  of  error  or  appeal. 

228  U.  8.  51»-524,  67  L.  Ed.  M7,  33  Sup.  Ot.  593,  TTNIOK  TBUST  CO.  T. 
WESTHUS. 

Where  constitutional  question  Is  raised  In  trial  court  after  mandate  of 
Circuit  Court  of  Appeals  has  been  filed,  rlgbt  to  direct  review  by  Supreme 
Court  does  not  exist,  as  Supreme  Court  will  not  thus  indirectly  review  Judg- 
ment of  Circuit  Court  of  Appeals,  not  otberwlse  reviewable. 

Approved  in  Shapiro  v.  United  States,  235  U.  S.  416,  59  L.  Ed.  293, 
294,  36  Sup.  Ct.  122,  dismissing  writ  of  error  to  review  decision  of 
District  Court,  acting  under  mandate  of  Circuit  Court  of  Appeals  in 
rejecting  plea  of  nolo  contendere ;  United  States  v.  Beatty,  232  U.  S. 
466,  68  L.  Ed.  687,  34  Sup.  Ct.  392,  dismissing  writ  of  error  to  review 
interlocutory  judgment  of  Circuit  Court  of  Appeals  reversing  judgment 
of  District  Court,  which  confirmed  award  of  commissionei'S  in  condem- 
Tiation  proceedings.  ' 

Succession  tax — ^Retrospective  operation.    Note,  44  L.  R.  A.  (N.  S.) 
428. 

Miscellaneous.  Cited  in  First  Nat.  Bk.  of  Belle  Fourche  v.  Eberhart,  239 
U.  S.  626,  60  L.  Ed,  474,  36  Sup.  Ct.  162,  Parker- Washington  Co.  v.  Cramer, 
231  U.  S.  744,  68  L.  Ed.  463,  34  Sup.  Ct.  319,  Harrington  v.  Atlantic 
etc.  Telegraph  Co.,  229  U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  and 
Colorado  etc.  R.  R.  Co.  v.  United  States,  229  U.  S.  605,  67  L.  Ed.  lS4ft 
33  Sup.  Ct.  774,  all  dismissing  for  want  of  jurisdietion. 

228  U.  S.  525-533,  67  If.  Ed.  950,  33  Sup.  Ct.  695,  UNITED  STATES  T. 
CHAVEZ. 

Provision  of  joint  resolution  of  March  14,  1912,  prohibiting  exportation 
of  munitions  of  war  to  American  countries,  in  which  conditions  of  domestic 
violence  exist,  Is  directed  against  act  of  sending  without  reference  to  com- 
pletion of  act  by  delivery  of  prohibited  merchandise  at  Its  destination.        ^ 

Approved  in  United  States  v.  Freeman,  239  U.  S.  120,  60  L.  Ed,  174, 
36  Sup.  Ct.  33,  holding  word  "ship"  in  section  240,  Criminal  Code,  is 
not  used  in  sense  of  "deliver  for  shipment,"  as  to  so  construe  it  would 
limit  its  application  to  interstate  shipments,  excluding  foreign  ship- 
ments of  liquor  into  State;  United  States  v.  Mesa,  228  U.  S.  534,  57 
L.  Ed.  953,  33  Sup.  Ct.  597,  reversing  judgment  sustaining  demurrer  and 
quashing  indictment  for  exporting  munitions  of  war  from  Texas  to  Mexico 
by  wagon ;  Talbott  v.  United  States,  208  Fed.  144, 125  C.  C.  A.  360,  aifirm- 
ing  conviction  for  violation  of  joint  resolution  of  March  14,  1912,  pro- 
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hibiting  shipment  of  munitions  from  United  States  to  American  country, 
in  which  President  has  proclaimed  conditions  of  domestic  violence  exist. 
Distinguished  in  United  States  v.  Phelps-Dodge  Mercantile  Co.,  209 
Fed.  912,  913,  914,  and  United  States  v.  Albert  Steinfeld  &  Co.,  209 
Fed.  907,  908,  909,  910,  both  sustaining  demurrer  to  indictment  for 
violating  resolution  of  March  14,  1912,  in  shipping  munitions  of  war 
to  Sonora,  Mexico,  where  intent  to  ship  has  not  become  actual  ship- 
ment and  for  failure  to  allege  destination  of  shipment,  as  State  of 
Sonora  is  large  country. 

228  V.  S.  633-634,  67  L.  Ed.  963,  33  Sap.  Ct.  697,  UNITED  STATES  v. 
MESA, 

Prohlbltioii  of  joint  resolution  of  March  14,  1912,  is  directed  against 
act  of  sending  monltlonB  to  Ameilcan  country  in  which  conditions  of  domes- 
tic violence  exist,  without  reference  to  completion  of  such  act  by  delivery 
of  prohibited  article. 

Approved  in  Talbott  v.  United  States,  208  Fed.  144, 125  C.  C.  A.  360, 
affirming  conviction  for  violation  of  joint  resolution  of  March  14,  1912, 
prohibiting  export  of  munitions  of  war  to  American  country,  in  which 
President  has  proclaimed)  conditions  of  domestic  violence   exist. 

228  U.  a  634-649,  67  If.  Ed.  963,  33  Sap.  Ot.  687,  CLABKE  ▼.  BOGEBa 

Equality  between  creditors  is  ultimate  aim  of  bankruptcy  law,  and  to 
obtain  it  court  must  regard  essential  nature  of  transactions,  not  their  forms 
or  accidents,  and  there  may  be  unity  of  person  in  individual  and  trustee,  or 
of  individual  and  guardian.  Court  must  look  beyond  to  difference  in  his 
caj^acities  and  resulting  duties  and  obligations. 

Approved  in  Root  Mfg.  Co.  v.  Johnson,  219  Fed.  406, 135  C.  C.  A.  139, 
where  fund  from  which  materialman  was  paid  was  segregated  more  than 
four  months  prior  to  bankruptcy  of  contractor,  payment  of  claim  ap- 
proved by  bankrupt  within  four  months  of  bankruptcy  was  not  void  as 
preference;  In  re  Kinnane  Co.,  221  Fed.  766,  denying  confirmation  of 
composition  by  majority  of  creditors  which  gave  two  banks  unfair  pref- 
erence. 

Miscellaneous.  Cited  in  Jump  v.  Bemier,  221  Mass.  248,  108  N.  E. 
1029,  where  bankrupt  contractor  has  assigned  moneys  due  upon  contract 
to  subcontractor,  owners  of  property  are  not  persons  benefited  within 
Bankruptcy  Act,  §§  60a,  60b,  where  subcontractor  has  not  filed  mechan- 
ics' lien  which  would  give  owner's  claim  against  bankrupt. 

228  U.  S.  649-658,  67  L.  Ed.  960,  33  Sup.  Ct.  686,  TIACO  v.  FOBBEa 

Sovereign  States  have  inherent  power  to  deport  aliens,  and  Congress  li 
not  deprived  of  this  power  by  the  Constitution  of  the  United  States. 
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Approved  in  Bugajewitz  v.  Adams,  228  U.  S.  591,  57  L.  Ed.  980,  33 
Sup.  Ct.  607,  upholding  Act  of  1910,  amending  act  of  1907,  striking 
out  limitation  of  three  years  upon  deportation  of  alien  prostitutes. 

Supreme  Court  will  not  interfere  with  local  practice  except  for  good 
cause  shown. 

Approved  in  Montoya  v.  Gonzales,  232  U.  S.  376,  58  L.  Ed.  649,  34 
Sup.  Ct.  413,  following  territorial  court's  construction  of  New  Mexico 
statute  authorizing  intervention  during  pendency  of  suit  and  allowing 
intervention  after  judgment  in  partition;  Calaf  y  Fugurul  v.  Calaf  y 
Rivera,  232  U.  S.  374,  58  L.  Ed,  645,  34  Sup.  Ct.  411,  affirming  judgment 
of  Supreme  Court  of  Porto -Rico  that  judgment  in  suit  to  establish 
filiation  is  res  judicata  in  suit  to  nullify  will|  where  purpose  in  both 
suits  is  to  establish  rights  of  natural  son. 

228  n.  S.  559-567,  57  L.  Ed.  966,  33  Sup.  Ot  581,  OHICAOO,  L  ft  L.  R.  &. 
00.  T.  HAOEETT. 

Yard  foreman  controlling  movement  in  yard  of  train  and  Its  engine  for 
purpose  of  distributing  cars  Is  in  charge  of  train  within  Indiana  act  of  1893, 
abolishing  fellow-servant  rule. 

Approved  in  Browning  v.  Smiley-Lampert  Lumber  CJo.,  68  Or.  515, 
137  Pac.  781,  upholding  Employers'  Liability  Act,  Laws  1911,  §§  1  and 
5,  and  allowing  recovery  in  action  for  injuries  to  employee  in  sawmill 
resulting  from  negligence  of  head  sawyer. 

Employees  and  employments    within    statutes   abrogating   fellow- 
servant  rule.    Note,  47  L^  E.  A.  (N.  S.)  119. 

Employees  within  State  Railroad  Employers'  Liability  Acts.    Note, 
10  N.  0.  0.  A.  80. 

Olalm  under  full  faith  and  credit  clause  of  Oonstltutlon  set  up  for  first 
time  in  petition  for  writ  of  error  from  Supreme  Oonrt  comee  too  late. 

Approved  in  Manhattan  Life  Ins.  Co.  v.  Cohen,  234  U.  S.  134,  58  L.  Ed. 
1253,  34  Sup.  Ct.  874,  assignment  of  error  setting  up  for  first  time  vio- 
lation of  full  faith  and  credit  clause  of  Federal  Constitution  by  treating 
sale  of  insurance  policies  as  Texas  contracts  and  refusing  to  apply 
Georgia  law,  comes  too  late;  Chicago  etc.  Ry.  Co.  v.  Holliday,  45  Okl. 
564,  145  Pac.  796,  holding  in  action  for  injuries  tried  on  theory  that 
State  law  controls,  railroad  cannot  for  first  time  in  Supreme  Court 
insist  that  action  is  controlled  by  Federal  Employers'  Liability  Act  of 
1908. 

Federal  Employers'  liability  Act  of  1906  Is  Told,  and  can  neither  confer 

right  or  Immunity  nor  operate  to  supersede  existing  valid  statute  of  Indiana. 

Approved  in  Erie  R.  R.  Co.  v.  State  of  New  York,  233  U.  S.  681, 

Ann.  Oas.  1915D,  138,  52  L.  R.  A.  (N.  S.)  266,  68  L.  Ed.  1153,  34  Sup.  Ct. 
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766,  holding  New  York  labor  law  of  1907  void  as  conflicting  with  Fed- 
eral Hoars  of  Service  Act  of  1907  to  be  effective  March,  1908,  as  ap- 
plied to  railroad  tel^praph  operator  engaged  in  interstate  commerce; 
Vickery  v.  New  London  etc.  R.  Co.,  87  Conn.  640,  89  Atl.  279,  holding 
complaint  in  action  for  injuries  by  brakeman  against  lessee  railroad 
maintaining  switch  too  close  to  track  did  not  intend  to  state  intrastate 
commerce  case. 

State  statute  regulating  hours  of  labor  as  in  conflict  with  Federal 
statute  on  same  subject.    Note,  Ann.  Cas.  1915D,  143. 

Federal  Employers'  Liability  Act.    Notes,  L.  E.  A.  1915C,  85;  47 
L.  E.  A.  (N.  S.)  42. 

Validity  of  statute  abrogating  fellow-servant  rule.    Note,  47  L.  R. 
A.  (N.  S.)  87. 

'  State  regulation  of  relations  between  interstate  railroads  and  their 
employees.    Note,  52  L.  R.  A.  (N.  S.)  268. 

Excessiveness  of  verdicts    for   personal   injuries.    Note,  L.  R.  A 
1915F,  308. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Cas.  1916D,  69. 

228  V.  S.  667-672,  57  If.  Ed.  969,  88  Snp.  Ot.  614,  TTTLB  aUARANTT  k 
SURETY  OO.  V.  VNJTSD  STATES  TO  USE  OF  HABLAN  ft  HOL- 
UNQBWOBTH. 

Right  of  citizen  to  enforce  public  contract.    Note,  49  L.  B.  A 
(N.  S.)  1195. 

228  V.  B.  672-585,  57  L.  Ed.  971,  33  Sap.  Ot.  610,  ADAMS  v.  VILWAJTESE, 

Deference  must  be  accorded  to  local  beliefs,  and  Supreme  Court  wlU 
not  overthrow  exercise  of  police  power  based  on  tbem  to  protect  hesltli 
merely  because  of  adberence  to  contrary  belief. 

Approved  in  Patsone  v.  Pennsylvania,  232  IT.  S.  144,  58  L.  Ed.  644, 
34  Sup.  €t.  281,  upholding  act  of  1909  of  Pennsylvania  making  it  un- 
lawful for  unnaturalized  foreign-born  resident  to  kill  wild  game  or  to 
be  in  possession  of  shotgun  or  rifle  to  that  end;  Chicago  Dock  etc.  Co. 
V.  Fraley,  228  U.  S.  686,  57  L.  Ed.  1024,  33  Sup.  Ct.  716,  upholding 
Illinois  statute.  Laws  of  1907,  §§7  and  9,  requiring  contractors  or  own- 
ers of  buildings  in  course  of  construction  to  fence  elevator  shafts  or 
hoisting  apparatus  and  giving  right  of  action  for  violation  thereof; 
Canada  Atlantic  Transit  Co.  v.  Chicago,  210  Fed.  11,  126  C.  C.  A.  587, 
upholding  ordinance  of  Chicago  requiring  vessels  passing  bridge  to  move 
at  speed  of  not  less  than  two  hours,  and  requiring  steamboats  of  more 
than  specified  tonnage  to  be  towed  by  tugs. 

Classlflcatlon  of  municipal  ordinance,  making  different  regulations  for 
milk  flbipped  Into  dty*  based  upon  fact  that  inspection  and  care  can  1)6 
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Applied  to  animals  within  dty,  and  cannot  be  applied  to  animals  ontslde 
city,  reets  upon  anfllclent  basis. 

Approved  in  Butler  v.  Perry,  67  Fla.  413,  66  South.  153,  upholding 
Laws  1913,  c.  6537,  §§  10-12,  requiring  able-bodied  male  persons  be- 
tween ages  of  twenty-one  and  forty-five  to  work  on  roads  and  bridges 
for  six  days  of  ten  hours  each  in  each  year;  Thorpe  v.  Mayor  etc.  of 
City  of  Savannah,  13  Ga.  App.  772,  79  S.  E.  952,  upholding  ordinance 
of  1909  requiring  peTiait  from  health  oflRcer  for  keeping  of  cows  within 
city  limits;  Commonwealth  v.  Libbey,  216  Mass.  358,  Ann.  Oas.  1915B, 
659,  49  L.  B.  A.  (N.  S.)  879,  103  N.  E.  924,  upholding  statute  of  1910, 
requiring  employer  advertising  for  employees  during  strike  to  mention 
existence  of  strike  in  advertisement;  Hopkins  v.  Richmond,  117  Va. 
726,  86  S.  E.  148,  upholding  segregation  ordinances  of  Richmond  and  of 
Ashland. 

Statutory  regulations  as  to  infected  animals.    Note,  48  L.  B.  A* 
(N.  8.)  1072. 

Destruction  of  milk  Is  tlie  only  available  and  efficient  penalty  for  viola- 
tion of  ordinance  regulating  milk  supply  of  city,  and  hearing  before  seizure 
and  condemnation  Is  not  necessary. 

Approved  in  Durand  v.  Dyson,  271  HI.  390,  111  N.  E.  146,  upholding 
Laws  of  1915,  §§  2,  8,  authorizing  destruction  of  diseased  cattle  by 
board  of  livestock  commissioners,  and  providing  for  method  of  appraise- 
ment  as  basis  of  compensation. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Oas.  1915G,  59. 

228  U.  a  585-692,  67  L.  Ed.  978,  33  8np.  Ot  607,  BUGAJEWITZ  T.  ADAMS. 

Congress  has  power  to  deport  aliens  whose  presence  is  deemed  hurtful, 
and  determination  by  facts  that  might  constitute  crime  imder  local  law  is 
not  conviction  of  crime,  nor  is  deportation  punlsbment;  it  Is  simply  refusal 
of  goTemment  to  harbor  persons  not  wanted.  The  coincidence  of  lineal 
penal  law  with  policy  of  Congress  is  an  accident 

Approved  in  Choy  Qnm  v.  Backus,  223  Fed  491, 139  C.  C;  A.  35,  pro- 
ceeding to  deport  alien  prostitute  is  not  criminal  prosecution  within 
fifth  and  sixth  amendments,  and  taking  of  testimony  on  affidavit  with- 
out notice  and  without  giving  opportunity  to  answer  was  not  denial  of 
fair  hearing. 

Effect  of  striking  out  three  year  clause  from  section  3  of  Act  of  1007 
by  amendment  of  1010  is  not  changed  by  reference  to  sections  20  and  21, 
as  diange  In  phraseology  of  reference  indicates  narrowed  purpose,  prosti- 
tute being  deported  not  "as  provided"  but  in  Uie  manner  provided  in  sec- 
tions 20,  2L 
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Approved  in  Ez  parte  Woo  Jan,  228  Fed.  933,  holding  section  219, 
Act  of  1907,  does  not  authorize  immigration  authorities  to  deport  alien 
Chinese  laborer  who  is  in  United  States  in  violation  of  Chinese  Exeln- 
sion  Acts,  hut  such  deportation  must  be  by  judicial  department;  Choy 
Gum  V.  Backus,  223  Fed.  491,  139  C.  C.  A.  35,  holding  alien  Chinese 
prostitute  may  be  deported  under  act  of  1907,  as  amended  in  1910, 
although  proceeding  is  not  begun  within  three  years;  United  States  v. 
Czeslicki,  209  Fed.  498,  under  act  of  1910  omitting  three-year  limitation 
of  act  of  1907,  alien  may  be  deported,  without  reference  to  length  of 
residence  in  country,  for  importing  woman  for  immoral  purposes. 

Miscellaneous.  Cited  in  Schwartz  v.  Adams,  228  U.  S.  592,  57  L.  ZSd. 
980,  33  Sup.  Ct.  609,  generally.  % 

228  U.  8.  692,  57  X«.  Ed.  980,  83  Sop.  Ot  609,  80HWABTZ  T.  ADAMa 

Not  cited. 

228  n.  S.  693-596,  67  L.  Ed.  980,  33  Sap.  Ot  609,  KOB(fX>IiK  ft  WESTSRK 
BY.  CO.  v.  DIXIE  TOBAOOO  CfO. 

Carmack  Amendment  of  1906  to  Interstate  Oonunerce  Act  maUng 
initial  carrier  liable  for  loss  on  interstate  shipment  occurring  on  its  line  or 
that  of  connecting  carrier  is  valid  as  applied  to  carrier  not  Toluntazy  party 
to  through  rente  and  rate  bat  required  by  statute  to  accept  shipment  and 
give  through  bill  of  lading. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229 
Fed.  22,  143  C.  C.  A.  313,  holding  action  in  State  court  against  connect- 
ing carrier  for  nondelivery  of  interstate  shipment  delivered  to  initial 
carrier  in  good  condition  at  point  outside  of  State,  involving  eonstmc- 
tion  of  Carmack  Amendment  of  1906  to  Interstate  Commerce  Act,  is 
removable  to  Federal  court;  Cleveland  etc.  B.  Co.  v.  Blind,  182  Ind. 
412,  105  N,  E.  489,  d^tiying  recovery  for  value  of  racehorse  shipped 
under  limited  liability  contract  without  request  for  unlimited  liability 
contract;  Cleveland  etc.  Ry.  Co.  v.  Hayes,  181  Ind.  107,  103  N.  E.  839, 
holding  amendment  of  1910  to  Interstate  Commerce  Act  providing  that 
shipper  may  select  route  of  interstate  shipment  where  two  or  more 
through  routes  have  been  established  does  not  apply  to  shipment  made  in 
1907. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Cas.  1916B,  84,  86,  86. 

228  U.  S.  596-603,  67  L.  Ed.  982,  33  Sap.  Ct.  606,  CONSOLIDATED  TUBK- 
PIKE  CO.  y.  NOBFOLK  ft  O.  V.  B.  &.  CO. 

Claim  that  Judgment  takes  property  without  compensaUoa  is  not  sneni^ 
to  Justify  Supreme  Court  in  taking  Jurisdiction,  unless  it  appears  from  aver- 
ments of  fact  upon  which  claim  depends  that  question  is  real  and  tn^ 
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itantlal,  and  not  so  utterly  without  merit  as  to  be  frivolous,  or  question 
concluded  by  previous  decisions  of  Supreme  Court. 

Approved  in  White  v.  Wyoming,  241  U.  S.  655,  60  L.  Ed.  1224,  36 
Sup.  Ct.  726,  Dunham  ▼.  Kauffman,  241  U.  S.  653,  66  L.  Ed.  1223,  36 
Sup.  Ct.  723,  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S.  651,  60  L.  Ed. 
1222,  36  Sup.  Ct.  553,  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed.  1220,  36 
Sup.  Ct.  560,  United  Railways  Co.  v.  St.  Louis,  241  U.  S.,  648,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S.  646, 
60  L.  Ed.  1219,  36  Sup.  Ct.  451,  South  Dakota  v.  Whisman,  241  U.  S. 
643,  60  L.  Ed.  1218,  36  Sup.  Ct.  449,  Broussard  v.  Baker,  241  U.  S.  639, 
60  L.  Ed.  1216,  36  Sup.  Ct.  285,  Bradley  v.  Spokane  etc.  R.  R.  Co.,  241 
U.  S.  639,  60  L.  Ed.  1215,  36  Sup  Ct.  285,  Minneapolis  etc.  R.  Co.  v. 
Alexander,  239  U.  S.  635,  60  L.  Ed.  479,  36  Sup.  Ct  283,  Diener  v.  Lane, 
239  U.  S.  632,  60  L.  Ed.  477,  36  Sup.  Ct.  219,  York  &  Whitney  Co.  v. 
New  York  etc.  R.  Co.,  239  U'.  S.  631,  60  L.  Ed.  477,  36  Sup.  Ct.  166, 
Zodrow  V.  Wisconsin,  239  U.  S.  629,  60  L.  Ed.  476,  36  Sup.  Ct.  165, 
Lancaster  v.  Thacker,  239  U.  S.  625,  60  L.  Ed.  473,  36  Sup.  Ct.  162, 
Cowan  V.  Illinois,  235  U.  S.  693,  59  L.  Ed.  428,  35  Sup.  Ct.  206,  Atlantic 
Coast  Lumber  Corp.  v.  Minshew,  235  U.  S.  686,  59  L.  Ed.  424,  35  Sup.  Ct. 
202,  Preniea  v.  Bulger,  234  U.  S.  750,  68  L.  Ed.  1676,  34  Sup.  Ct.  676, 
Shultz  V.  Ritterbusch,  232  U.  S.  720,  68  L.  Ed.  813»  34  Sup.  Ct.  601. 
all  dismissing  for  want  of  jurisdiction ;  United  States  ▼.  Lane,  232  U.  S. 
600,  68  L.  Ed.  749,  34  Sup.  Ct..449,  dismissing  for  want  of  jurisdiction 
where  formal  question  as  to  right  of  Secretary  of  Interior  to  remove 
member  of  council  under  act  of  1906,  providing  for  division  of  Osage 
lands  and  giving  Secretary  of  Interior  right  to  appoint  members  of 
council  and  to  remove  such  members,  is  clearly  frivolous. 

Distinguished  ifl  In  re  Luken,  216  Fed.  892,  133  C.  C.  A.  94,  claim  of 
validity  of  lien  obtained  by  distress  warrant  prior  to  bankruptcy  pro- 
ceedings, as  lien  obtained  in  legal  proceeding  under  section  67f  of  Bank- 
ruptcy Act,  is  not  so  void  of  color  as  to  authorize  bankruptcy  court 
to  dispose  of  it  in  summary  proceeding. 

Rule  of  common  law  that  fixtures  annexed  to  realty  become  part  tbereof 
and  subject  to  existing  liens  is  subject  to  exception  that  corporation  posses- 
sing right  of  eminent  domain  entering  under  deed  of  mortgagor  and  placing 
improvements  upon  land  for  public  purposes  in  good  faith  may  later  con- 
demn Interest  and  title  of  mortgagee  without  paying  more  than  value  of 
land  without  improvements. 

Cited  in  Perley  v.  Cambridge,  220  Mass.  512,  L.  R.  A.  1915E,  432,  108 
N.  £.  495,  arguendo. 

228  V.  B.  603-609,  57  Ii.  Ed.  985,  88  Sup.  Ot.  602,  BAILET  V.  SANDERS. 

Entering  Into  forbidden  agreement  to  alienate  homestead  entered  under 
Bevised  Statutes,  sections  2289,  2290,  2291»  ended  furtber  right  of  entryman 
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to  make  proof  and  payment  and  rendered  him  incompetent  to  fortlier  pro- 
ceed with  his  entry. 

Approved  in  Causey  v.  United  States,  240  U.  S.  401,  60  L.  Ed.  712, 
36  Sup.  Ct.  366,  holding  agreement  to  obtain  land  for  benefit  of  another 
disqaalifies  homestead  entryman  from  acquiring  title  either  by  residence 
of  five  years  or  by  payment  of  minimum  price  under  commutation  pro- 
vision of  homestead  law;  McGoldrick  Lumber  Co.  v.  Kinsolving,  221 
Fed.  828,  137  C.  C.  A.  377,  where  homestead  entryman  agreeing  to  con- 
vey undivided  interest  in  land  fails  to  make  final  proof  because  of 
failure  to  live  on  land  makes  application  to  purchase  under  Timber  and 
Stone  Act,  in  contest  on  gi*ound  that  entry  was  speculative  and  money 
was  furnished  by  other  parties  for  their  own  profit,  agreement  should 
have  been  admitted  to  show  entryman's  intent  to  obtain  land  regardless 
of  regulations  of  law ;  Gilson  v.  United  States,  234  U.  S.  384,  58  L.  Ed. 
1863,  34  Sup.  Ct.  778,  arguendo. 

228  TT.  ft.  610-618,  57  X«.  Ed.  989,  83  Sop.  Ot.  699,  LEWIS  FUBUSHINa  CO. 
V.  WYMAK. 

Suit  which  has  become  moot  will  not  be  retained  by  efolty  cenrt  to 
secure  accounting  respecting  transacttons  antedating  soit'^Mere  larger 
amounts  tuvohred  were  paid  prior  to  suit  and  smaller  amounts  only  would 
be  within  fair  scope  of  Inquiry,  and  it  would  still  be  necessary  to  resort  to 
action  at  law  to  recover  previoas  payments. 

Approved  in  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  223, 136  C.  C.  A. 
'  629,  suit  failing  as  one  to  remove  cloud  from  title  is  not  maintainable 
as  bill  for  discovery  andi  accounting  where  under  section  724,  Revised 
Statutes,  discovery  and  accounting  may  be  obtained  in  action  at  law. 

228  V.  S.  618-633,  57  Ii.  Ed.  993,  33  Sup.  Ot  717,  SOUTHERN  PAO.  B.  B. 
OO.  y.  UNITED  STATES. 

Not  cited. 

228  U.  S.  634-645,  67  L.  Ed.  998,  33  Sup.  Ot  725,  MEEOHANTS'  NAT. 
BANE  OF  NEW  YORK  y.  SEXTON. 

Miscellaneous.  Cited  in  In  re  Hartzell,  209  Fed.  777,  126  C.  C.  A. 
499,  proceeding  by  trustee  in  bankruptcy  to  sell  mortgaged  property 
free  from  encumbrance  which  resolves  itself  into  controversy  between 
lienholders  is  appealable  under  Bankruptcy  Act,  §  24a. 

228  n.  &  645-652,  67  L.  Ed.  1003,  33  Sup.  Ot.  722,  WZLIiIAM  OBAMP  U 
SONS  SHIP  ft  E.  BLDO.  CO.  y.  INTEBNATIONAI.  OUBTIS8 
MABINE  TURBINE  CO. 

Where  Judge  who  heard  case  in  first  instance  sat  in  Oixcuit  Court  of 
Appeals  in  violation  of  proviso  to  section  120,  Judicial  Code^  dnty  of  So* 
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preme  Court  Is  not  to  hold  case  apon>  docket  for  iiltima;te  decision  npon 
merits,  but  to  reverse  and  remand  to  court  below,  so  that  case  may  be  heard 
by  competent  court  conformably  to  statnte. 

Approved  in  Brown  v.  Fletcher,  237  U.  S.  687,  69  L.  Ed.  1130,  35 
Sup.  Ct.  750,  where  District  Court  takes  jurisdiction  on  ground  that 
diversity  of  citizenship  eziste  and  deeides  ease  on  merits,  and  Circuit 
Court  of  Appeals  reverses  with  directions  to  dismiss  for  want  of  juris- 
ddction,  but  not  on  merits.  Supreme  Court,  upon  finding  that  diversity 
of  citizenship  exists,  remands  case  to  Circuit  Court  of  Appeals  for  de- 
cision on  merits. 

226  U.  a  652-664,  67  L.  Ed.  1010,  33  Bnp.  Ct.  709,  IN  RE  SPENCER. 

Only  in  exceptional  cases  will  Supreme  Court  Interfere  by  habeas  corpus 
with  course  or  final  administration  by  State  courts  of  criminal  Justice  of 
SUte. 

Approved  in  Walters  v.  McKinnis,  221  Fed.  751,  762,  discharging  <m 
habeas  corpus  one  eonmiitted  to  insane  asylum  under  act  of  Pennsyl- 
vania of  1895,  with  approval  of  Court  of  Quarter  Sessions,  without 
notice  or  opportunity  to  be  heard,  where  Court  of  Common  Pleas  refused, 
in  habeas  corpus  proceeding,  to  pass  upon  legality  of  proceeding, 

Wbere  sentences  Imposed  were  not  void  but  erroneous  only,  and  subject 
to  change  or  modification  by  State  Supreme  Court,  or  reversal,  and  resen- 
tence, Federal  Supreme  Court  will  not,  upon  habeas  corpus,  determine  legal- 
ity of  tbat  part  of  sentence  alleged  to  be  illegal. 

Approved  in  Bryant  v.  United  States,  214  Fed.  63,  130  C.  C.  A.  491, 
affirming  correction  of  sentence  for  perjury  in  violation  of  Revised 
Statutes,  §  5392,  under  provision  of  Revised  Statutes,  §  761,  requiring 
Federal  Court  in  habeas  corpus  proceeding  "to  dispose  of  the  party 
as  law  and  justice  require";  Minto  v.  State,  9  Ala.  App.  98,  99,  64  South. 
370,  refusing  to  discharge  on  habeas  corpus  person  convicted  of  gaming 
and  illegally  sentenced  to  imprisonment  in  penitentiary  for  six  months, 
where  court  may  at  same  term  correct  judgment;  In  re  Allen,  91  Ohio, 
327,  110  N.  E.  538,  where  person  convicted  of  crime  under  statute  pre- 
scribing definite  term  of  imprisonment  is  given  indeterminate  sentence, 
validity  of  statute  authorizing  indeterminate  sentence  cannot  be  deter- 
mined in  habeas  corpus  proceedings. 

Distinguished  in  Stevens  v.  McClaughry,  207  Fed.  22,  26,  28,  61  L.  R.  A. 
(N.  S.)  390,  125  C.  C.  A.  102,  releasing  on  habeas  corpus  person  con- 
victed on  indictment  on  two  counts  under  Revised  Statutes,  §  5469,  of 
larcenj'  of  mail-pouch  and  of  larceny  of  registered  letters,  and  held  under 
excess  punishment  above  maximum  that  may  be  imposed  for  single 
offense. 

Under  indeterminate  sentence  law,  maximum  sentence  la  only  portion 
wldch  has  legal  validity;  and  minimum  sentence  is  merely  notice  to  ezecn- 
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tive  department  as  to  legislative  policy  that  where  minimum  sentence  is 
about  to  expire,  question  of  grace  ought  to  be  considered  and  propriety  of 
granting  qualified  pardon  be  determined. 

Cited  in  Adams  v.  Russell,  229  U.  8.  362,  57  L.  Ed.  1228,  33  Sup.  Ct. 
846,  arguendo. 

Effeot  of  excessive  sentence.    Note,  51  L«  K  A.  (N.  8.)  377,  381. 

Miscellaneous.  Cited  in  Strosnider  v.  Allen,  241  U.  S.  640,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  affirming  judgment  on  authority  of  principal  case. 

228  U.  8.  666-671,  57  L.  Ed.  1015,  39  Sup.  Ot  712,  SUSQUEHAKNA  COAL 
CO.  V.  SOUTH  AMBOT. 

Where  coal  shipped  ftom  another  State  and  at  rest  in  State  is  to  be 
distributed  for  further  shipment  to  other  Staites,  there  is  more  than  inci- 
dental interruption,  and  it  is  subject  to  taxation  b7  municipaUty  in  which 
it  is  stored. 

Approved  in  Brunner  v.  Mobile-Gulfport  Lumber  Co.,  188  Ala.  253,  66 
South.  439,  fact  that  foreign  corporation's  purchase  of  lumber  is  for 
export  does  not  make  transaction  interstate  commerce,  and  corporation 
is  subject  to  State  law  regulating  foreign  corporations  transacting  busi- 
ness within  State. 

228  U.   S.   672-680,  67  Ii.  Ed.   1018,   83  Sup.  Ct   706,  WOOD   T.   CHES- 
BOBOUGH. 

Supreme  Court  will  only  review  flndlngi  of  fact  of  State  court  where 
Federal  right  was  denied  as  result  of  them  and  there  is  no  evidence  te  sap- 
port  them,  and  where  conclusion  of  law  as  to  Federal  right  and  finding  of 
fact  are  so  intermingled  as  to  make  it  necessary  to  analyze  facts. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  610,  59  L.  Ed. 
748,  35  Sup.  Ct.  437,  applying  rule  in  suit  to  restrain  enforcement  of  two- 
cent  passenger  rate  statute  of  West  Virginia  of  1907;  Portland  By.,  Light 
etc.  Co.  V.  Railroad  Commission  of  Oregon,  229  U.  S.  412,  57  L.  Ed.  1259, 
33  Sup.  Ct.  827,  refusing  to  retry  issues  of  fact  of  State  court  afi&rming 
decision  that  statute  applied  to  localities  as  well  as  individuals,  and  that 
passenger  rates  of  domestic  railway  were  discriminatory  as  to  certain 
localities ;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan. 
622, 148  Pac.  673,  holding  appellate  court  must  look  below  so-called  find- 
ings of  fact  in  freight  rate  cases  involving  mixed  questions  of  law  and 
fact. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  8. 
593,  Ann.  Cas.  1916A,  1,  59  L.  Ed.  740,  35  Sup.  Ct.  429,  holding,  under 
particular  facts  of  case,  rule  did  not  apply  in  rate  reg^ation  case. 

Miscellaneous.  Cited  in  New  York  Cent.  etc.  Ry.  Co.  v.  McConnell, 
239  U.  S.  633,  60  L.  Ed,  478,  36  Sup.  Ct.  220,  C.  H.  Albers  Commission 
Co.  V.  Spencer,  232  U.  S.  719,  58  L.  Ed.  813,  34  Sup.  Ct.  601,  Smith  v. 
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Leavenworth,  236  U.  S,  691,  59  L.  £d.  427,  35  Sup.  Ct.  205,  Washington 
Dredging  &  Imp.  Co.  v.  Washington,  231  IT.  S.  743,  58  L.  Ed.  463,  34 
Snp.  Ct  318,  and  De  Bearn  v.  De  Bearn,  231  U.  S.  742,  58  L.  Ed.  462, 
34  Snp.  Ct.  318,  all  dismissing  for  want  of  jurisdiction. 

228  V.  8.  680-688,  57  Lb  Ed.  1022,  33  Bap.  Ct.  715,  OHIOAOO  DOCK  it 
OANAL  OO  T.  FBALBT. 

nitnois  Statute  of  1007,  regulating  eleTators  or  hoisting  apparatus  used 
in  bnilcUngs  in  conrse  of  construction,  is  not  void  for  arbitrary  classiflcsr 
-tlon  not  relating  to  purpose  of  act  or  for  classification  based  upon  minute 
distinctions. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S.  523,  57  L.  Ed. 
1604,  33  Sup.  Ct.  985,  upholding  West  Virginia  statute  of  1907,  fixing 
two-cent  passenger  rate  and  excluding  from  its  operation  roads  less  than 
fifty  miles  in  length;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  184, 
upholding  Michigan  Public  Acts  of  1913,  providing  for  regulation  and 
supervision  of  foreign  and  domestic  investment  companies;  Dutton 
Phosphate  Co.  v.  Priest,  67  Fla.  377,  65  South.  284,  upholding  provision 
of  General  Statutes  of  Florida,  §§  3152,  3153,  imposing  double  damages 
upon  possessors  and  occupiers  of  land  leaving  open  and  uninclosed  pits 
in  which  domestic  animals  perish,  excluding  from  its  operation  persons 
engaged  in  actual  mining  operations;  Vandalia  R.  Co.  v.  Stillwell,  181 
Ind.  291,  Ann.  Gaa.  1916D,  258, 104  N.  E.  297,  5  N.  C.  C.  A.  602,  uphold- 
ing Employers'  Liability  Act  of  1911,  applying  to  employers  of  five  or 
more  persons ;  Commonwealth  v.  Libbey,  216  Mass.  358,  Ann.  Gas.  1915B, 
659,  49  L.  B.  A  (N.  S.)  879,  103  N.  £.  924,  upholding  statute  of  1910 
requiring  employer  advertising  for  employees  during  strike  to  mention 
existence  of  strike  in  advertisement;  Sterrett  &  Oberle  Packing  Co.  v. 
Portland,  79  Or.  268,  154  Pac.  413,  upholding  municipal  ordinance  re- 
quiring inspection  of  slaughter-houses  outside  of  city  limits  and  within 
one  mile  of  city  at  which  more  than  five  animals  per  week  are  slaugh- 
tered for  sale  within  city. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
•       Note,  Ann.  Oas.  19150,  58. 

Miscellaneous.  Cited  in  United  Railways  Co.  v.  St.  Louis,  241  U.  S. 
648,  60  L.  Ed.  1220,  36  Sup.  Ct.  550,  dismissing  for  want  of  jurisdiction. 

228  U.  S.  688-695,  57  L.  Ed.  1026,  33  Bup.  Ct.  700,  BBOOKS  T.  OENTBAL 
SAINTE  JEABTNE. 

Assumption  of  risk  by  volunteer.    Note,  L.  R.  A.  1915F,  1126,  1127. 

What  constitutes  incompetency  on  the  port  of  a  fellow-servant. 
Note,  7  N.  0.  0.  A.  592. 
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228  V.  S.  695-702,  67  L.  Ed.  1029,  33  Snp.  Ot.  701,  FBAKdS  T.  M(^NEAL. 
WhetlLer  or  not  firm  is  entity  distinct  from  members,  partnerstilp  delvts 
are  detyts  of  members  of  firm,  and  indivldiial  liebiUty  of  membeis  is  not 
collateral  like  tbat  of  sorety,  but  primary  and  direct. 

Approved  in  In  re  Rider,  220  Fed.  194,  where  partnership  and  mem- 
bers are  adjudged  bankrupt  on  single  petition,  cases  are  not  separate  for 
purposes  of  fees  and  commissions ;  Flexner  v.  Farson,  268  III.  441,  Ann. 
Oas.  1916D,  810, 109  N.  E.  329,  holding  section  51  of  CivU  Code  of  Ken- 
tucky authorizing  service  of  summons  on  resident  agent  in  action  against 
foreign  partnership,  construed  to  justify  personal  judgment  against  non- 
resident members  of  partnership,  is  Void  as  denial  of  due  process  of  law; 
Abbott  V.  Anderson,  265  111.  290,  L.  R.  A.  1915F,  668, 106  N.  E.  784,  cred- 
itors of  bankrupt  partnership  accepting  composition,  instead  of  having 
assets  of  individual  partners  brought  into  administration,  cannot  there- 
after recover  unpaid  balance  of  claims  from  individual  partners. 

Purpose  of  section  5.  clauses  o-g,  being  that  partnership  and  individual 
estates  are  to  be  administered,  provision  of  section  5,  clause  h,  does  not 
import  that  partnership  could  be  in  bankruptcy  and  partners  not;  and  sepa- 
rate estate  of  member  not  adjudicated  bankrupt  may  be  administered  hi 
proceeding  against  partnership. 

Approved  in  In  re  Hansley  ft  Adams,  228  Fed.  566,  holding  in  bank- 
ruptcy proceedings  against  partnership  trustee  may  take  possessicKi  and 
administer  assets  of  solvent  member;  Tate  v.  Brinser,  226  Fed.  882,  hold- 
ing suit  by  trustee  for  accounting  of  property  in  which  bankrupt  is 
alleged  to  have  equitable  interest  through  partnership  with  owner,  where 
neither  partnership  nor  owner  of  land  have  been  adjudged  bankrupt  and 
assignment  of  bankrupt's  interest  was  made  more  than  year  before  adju- 
dication, is  suit  against  adverse  claimant,  and  is  not  within  jurisdiction 
of  bankruptcy  court  without  claimant's  consent;  In  re  Lenoir^Cross  & 
Co.,  226  Fed.  228,  holding  in  bankruptcy  proceeding  against  partnership, 
nonjoining  partner  may  be  required  to  file  schedule  of  debts  and  inven- 
tory of  his  property;  In  re  Kobre,  224  Fed.  123,  124,  J25,  126,  where 
partnership  and  two  of  three  partners  are  insolvent  and  assets  of  solvent 
partner  as  administered  in  bankruptcy  would  be  insufficient  to  pay  part- 
nership debts,  under  section  5h  of  Bankruptcy  Act,  and  with  consent  of 
solvent  partner,  firm  and  two  other  partners  may  be  adjudicated  bank- 
rupt, and  firm  and  individual  assets  may  be  administered  by  bankruptcy 
court ;  Armstrong  v.  Fisher,  224  Fed.  99,  139  C.  C.  A.  653,  holding  sec- 
tion 5h  of  Bankruptcy  Act  inapplicable,  and  where  partnership  and  one 
member  are  bankrupt,  bankruptcy  court  may  administer  property  of 
other  member  who  is  solvent;  In  re  Kramer,  218  Fed.  141,  and  In  re 
Samuels,  215  Fed.  847,  849,  852, 132  C.  C.  A.  187,  both  holding  in  bank- 
ruptcy proceedings  against  partnership  court  cannot  administer  on  estate 
of  alleged  secret  partner  without  declaring  him  bankrupt  or  finding  him 
insolvent ;  Murphy  v.  Nichobon,  87  N.  J.  L.  283,  94  Atl.  64,  aiguendo. 
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Distinguished  in  H.  D.  Stills  Sons  v.  American  Nat.  Bank,  209  Fed. 
755, 126  C.  C.  A.  473,  holding  partnership  engaged  ehiefly  in  farming  has 
same  immunity  from  involuntary  bankruptcy  as  ''natural  person"  en- 
gaged in  farming. 

Individual  property  of  nonbankrupt  partner  as  asset  of  bankrupt 
partnership.    Note,  Ann.  OaJi.  1016A,  744,  745. 

Bankruptcy — Discharge  of  partnership  as  affecting  individual  lia- 
l)ility  for  partnership  debts.    Note,  L.  R.  A.  1015F,  660* 

Miscellaneous.  Cited  in  Copper  River  etc.  Ry.  Co.  v.  Heney,  211  Fed. 
461, 128  C.  C.  A.  131,  apparently  miseited  for  succeeding  case. 

228  U.  a  702-705,  67  I..  Ed.  1031,  38  Bup.  Ot  703,  ST.  LOUIS^  I.  M.  ft  8. 
S.  B.  CO.  ▼.  HESTERLY. 

Objection  that  claim  of  Federal  xli^t  was  not  clearly  presented,  over- 
ruled by  State  courts  la  not  open  In  Federal  Supreme  Court. 

Approved  in  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  90,  91,  93,  168 
S.  W.  252,  253,  where  petition  in  action  for  injuries  is  based  on  State 
law  and  evidence  shows  cause  of  action  under  Federal  Employers'  Liabil- 
ity  Act,  demurrer  to  evidence  is  sufficient  to  raise  objection  that  case  is 
exclusively  cognizable  under  Federal  statute  and  not  maintainable  under 
State  statute. 

Plaintiff,  not  defendant.  In  aettcm  for  penonal  Injurlea  baa  election  aa 
to  bow  aolt  shall  be  broni^t;  and  wbere  he  reUed  upon  State  law,  defend- 
ant bad  no  choice,  if  it  waa  to  defend  upon  facta. 

Approved  in  Bravis  v.  Chicago  etc.  Ry.  Co.,  217  Fed.  237, 133  C.  C.  A. 
228,  affirming  directed  verdict  for  defendant  where  plaintiff  elected  to 
abandon  cause  of  action  under  State  statute  by  amending  complaint, 
stating  in  single  count,  cause  of  action  under  State  law  so  as  to  make 
it  state  in  single  count  cause  of  action  under  Federal  Employers'  lia^ 
bility  Act;  Louisville  etc.  R.  Co.  v.  Strange 's  Admx.,  156  Ky.  446, 
161  S.  W.  243,  holding  plaintiff  eould  not  join  cause  of  action  for 
death  under  State  law  with  cause  of  action  for  death  under  Federal 
Employers'  Liability  Act  of  1908,  and  motion  to  compel  election  made 
before  proceeding  to  trial  was  in  time;  dissenting  opinion  in  Renn  v. 
Seaboard  etc.  Ry.  Co.,  170  N.  C.  147,  148,  86  S.  E.  973,  majority  allow- 
ing amendment  in  action  for  injuries  to  show  employee  was  engaged  in 
interstate  commerce  at  time  of  injury. 

Federal  Employers'  Liability  Act  anpersedea  State  laws  In  matters  with 
whlcb  It  deals. 

Approved  in  Taylor  v.  Taylor,  232  U.  S.  369,  370,  58  L.  Ed.  641,  34  Sup. 
Ct.  350,  6  N.  C.  C.  A.  451,  holding  widow's  right  of  action  for  death  of 
emx)loyee  in  interstate  commerce  ia  derived  from  Federal  Employers' 
XZ— 53 
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Liability  Act,  whether  canse  of  action  is  based  upon  section  1  of  origi- 
nal act  of  1908,  or  upon  section  9,  added  by  amendment  of  1910,  and 
father  of  deceased  employee  is  not  entitled  to  share  in  Bmount  recov- 
ered ;  Illinois  Cent,  R.  Co.  v.  Stewart,  223  Fed.  31, 138  C.  C.  A.  444,  hold- 
ing in  action  for  death  of  employee  engaged  in  interstate  commerce, 
allegation  in  petition  that  action  is  brought  for  benefit  of  next  of  kin 
is  sufficient  under  Federal  Employers'  Liability  Act  of  1908,  and  allow- 
ing recovery  for  benefit  of  his  mother,  sole  beneficiary  under  Federal 
law;  Copper  River  etc.  Ry.  Co.  v.  Heney,  211  Fed.  461,  128  C.  C.  A.  131, 
holding  Federal  Employers'  Liability  Act  of  1908  applicable  to  action 
for  injuries  to  employee  retimbering  railroad  tunnel;  United  States  v. 
Utah  Power  etc.  Co.,  209  Fed.  559,  126  C.  C.  A.  376,  upholding  act  of 
1896  authorizing  Secretary  of  Interior  to  grant  right  of  way  upon  public 
lands  and  forest  reservations  to  electric  power  companies;  Flanders  v. 
Georgia  Southern  etc.  Ry.  Co.,  68  Fla.  484,  67  South.  69,  holding  Fed- 
eral Employers'  Liability  Act  of  1908,  as  amended  in  1910,  exclusively 
controls  action  for  death  of  employee  engaged  in  interstate  commerce, 
although  railroad  and  employee  were  also  engaged  in  intrastate  com- 
merce, and  action  must  be  brought  by  personal  representative  not  by 
father  for  death  of  minor  child ;  Staley  v.  Illinois  Central  R.  R.  Co.,  268 
lU.  371,  375,  L.  R.  A.  1916A,  450,  109  N.  E.  347,  348,  holding  action  for 
death  of  machinist  killed  while  repairing  engine  used  in  interstate  com- 
merce is  controlled  by  Federal  Employers'  Liability  Act  of  1908,  whether 
or  not  carrier  was  negligent,  and  not  by  State  Workmen's  Compensa- 
tion Act  (Laws  1911,  p.  315) ;  Southern  Ry.  Co.  v.  Howerton,  182  Ind. 
218,  105  N.  E.  1028,  holding  in  action  for  injuries  to  employee,  engaged 
in  interstate  commerce,  from  torpedo  placed  on  track,  that  Federal 
Employers'  Liabilrty  Act  of  1908  supersedes  State  statute,  and  reversing 
judgment  for  plaintiff  for  erroneous  instructions  as  to  assumption  of 
risk;  Penny  v.  New  Orleans  Great  Northern  R.  Co.,  135  La.  967,  66 
South.  314,  holding  Federal  Employers'  Liability  Act  of  1908,  as  amended 
in  1910,  supersedes  State  statute,  in  action  for  death  of  employee  en- 
gaged in  interstate  commerce,  and  widow  cannot  maintain  action  in  per- 
sonal capacity  and  as  tutrix  of  minor  children,  but  action  must  be 
brought  by  personal  representative;  Walsh  v.  Lake  Shore  etc.  Ry.  Co., 
185  Mich.  185,  151  N.  W.  756,  allowing  recovery  under  Federal  Employ- 
ers '  Liability  Act  for  death  of  member  of  switching  crew,  resulting  from 
negligence  of  conductor  in  omitting  to  turn  switch ;  Evans  v.  Detroit  etc. 
Ry.  Co.,  181  Mich.  422,  148  N.  W.  493,  allowing  recovery  under  Federal 
Employers'  Liability  Act  of  1908  for  death  of  car  repairer  resulting 
from  negligence  of  assistant  foreman,  where  employee  was  repairing  car 
engaged  in  interstate  commerce  at  time  of  his  death;  Mcintosh  v.  St. 
Louis  etc.  R.  Co.,  182  Mo.  App.  297, 168  S.  W.  823,  petition  in  action  for 
injuries  to  employee  repairing  'railroad  bridge,  not  referring  to  State 
statute  or  Federal  Employers'  Liability  Act,  is  good  against  single  objec- 
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tion  that  it  does  not  state  carrier  is  engaged  in  interstate  commerce; 
Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  87,  168  S.  W.  251,  denying  re- 
covery in  personal  injury  action  where  petition  states  cause  of  action 
under  State  law  and  evidence  shows  cause  of  action  under  Federal  Em- 
ployers' Liability  Act;  Shannon  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  350, 
92  Atl.  168,  Federal  Employers'  Liability  Act  of  1908  furnishes  sole 
remedy  for  injuries  sustained  by  employee  while  both  employee  and  car- 
rier are  engaged  in  interstate  commerce,  and  suit  brought  more  than  two 
years  after  injuiy  is  barred  by  limitations  provided  by  that  act ;  Wagner 
V.  Chicago  etc.  R.  Co.,  265  HI.  252,  106  N.  E.  812,  and  Hogarty  v.  Phila- 
delphia etc.  Ry.  Co.,  245  Pa.  447,  91  Atl.  855,  both  holding  provision  of 
Federal  Employers'  Liability  Act  of  1908  that  army  contract  exempting 
carrier  from  liability  for  negligence  of  employees  is  void  applies  in 
action  for  injuries  to  employee  engaged  in  interstate  commerce  and  pre- 
cludes defense  that  acceptance  of  benefits  as  member  of  relief  associa- 
tion released  carrier  from  liability;  Jones  v.  Charleston  etc.  Ry.  Co.,  98 
S.  C.  203,  82  S.  IE.  416,  holding  Federal  Employers'  Liability  Act  of 
1908  supersedes  State  statute  in  action  for  injuries  to  employee,  and 
denjdng  recovery  for  benefit  of  brother  to  whose  support  deceased  had 
not  contributed. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  0.  A.  296. 

Under  Federal  Bmployan'  Liability  Act  of  1908,  action  for  death  is 
for  benefit  of  next  of  kin. 

Approved  in  Allen  v.  Napier,  Maynard  &  Plunkett,  144  Ga.  41,  85 
8.  E.  1015,  holding  in  action  for  death  under  Federal  Employers '  Liabil- 
ity Act  that  attorneys  of  temporary  administrator  were  within  their 
rights  in  paying  amount  recovered  to  sole  beneficiary  and  in  refusing 
payment  to  permanent  administrator. 

Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910,  allows 
but  one  recoTeiy,  althongh  it  provides  for  sorvival  of  right  of  injured  per- 
son, bnt  amendment  is  not  retroactive  and  does  not  apply  to  action  for 
death  occurring  in  1909. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Rodg^rs,  118  Ark.  267, 176  S.  W. 
698,  holding  in  action  by  widow  under  Federal  Employers '  Liability  Act 
of  1908,  as  amended  in  1910,  for  death  of  husband  killed  in  interstate 
commerce,  refusal  of  court  to  require  jury  to  apportion  damages  for  de- 
cedent's pain  and  suffering  and  for  widow's  pecuniary  loss  was  not 
error. 

Damages  recoverable  under  Federal  Employers'  Liability  Act.    Note, 
Ann.  OaA.  1914G,  182. 

Federal  Employers'  LiabUity  Act.    Note,  47  L.  B.  A.  (N.  8.)  45,  47, 
49,  67,  69, 76. 
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R  

General  rules  applicable  to  Actions  under  Federal  Employers'  lia- 
bility Act.    Note,  6  N.  0.  0.  A.  77. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  7. 

Right  of  action  and  measure  of  recovery  for  death  under  Federal 
Employers'  Liability  Act.    Note,  6  N.  0.  0.  A.  446. 

Acts  and  omissions  of  fellow-servants  for  which  employer  is  liable 
under  the  Federal  Employers'  Laibility  Act.  Note,  8  N.  0.  0.  A 
168. 

Right  to  recover  for  pain  and  suffering  of  decedent  and  pecuniary 
loss  by  beneficiary  under  Death  or  Survival  Act.  Note,  9 
N.  0.  0.  A  768. 

228  U.  S.  706-707,  67  I..  Bd.  1088,  38  Sup.  Ot  704,  SAKFOBD  ▼.  AOrSA 

Supreme  Oonrt  rarely  disturbs  local  deqisiom  on  .qnestioiis  of  local 
practice. 

Approved  in  Phoenix  Ry.  Co.  v.  Landis,  231  U.  S.  683,  58  L.  Ed.  381, 
34  Sup.  Ct.  179,  following  territorial  court's  construction  of  Revised 
Statutes  of  Arizona  of  1901,  paragraphs  2764-2766,  and  holding  action 
for  death  is  for  benefit  of  estate,  and  it  is  not  necessary  to  prove  exist- 
ence of  beneficiaries  or  amount  of  damages  sustained  by  thenL 

228  U.  8.  708-712,  67  L.  Ed.  1086,  88  Bup.  Ot.  1024,  DONHELLY  ▼.  UNITED 
STATES. 

Not  oited. 
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229  ir.  S.  1-18,  67  L.  Bd.  1041,  38  Sup.  Ot.  616,  BAXTEB  ft  OIE  T.  ODOK- 


Patentae  may  not  by  notice  limit  pilco  at  wbich  future  retail  sales  of 
patented  article  may  be  made,  such  article  being  in  hand  of  retailer  by 
pnrcbase  from  Jobber  wbo  has  paid  full  price  to  agent  of  patentee. 

A^jproved  in  United  States  y.  Eastman  Kodak  Co.,  226  Fed.  77,  con- 
tract of  manufacturer  of  patented  article  with  dealers  fixing  resale  price 
and  requiring  them  to  sell  its  goods  exclusively  is  in  violation  of  Sherman 
Anti-trust  Act  of  1890 ;  Ford  Motor  Co.  v.  Union  Motor  Sales  Co.,  225 
Fed.  375,  376,  377,  380,  381,  382,  holding  contract  of  manufacturer  "of 
automobiles  under  its  own  patents  requiring  dealer  to  sell  at  full  adver- 
tised prices  only,  and  reserving  title  until  payment,  is  contract  of  sale 
not  of  right  to  sell,  and  attempt  to  control  price  at  resale,  after  passing 
of  title  upon  payment  of  price,  is  illegal  as  restraint  of  trade;  Great 
Atlantic  ft  Pac.  Tea  Co.  v.  Cream  of  Wheat  Co.,  224  Fed.  573,  refusal  of 
manufacturer  of  unpatented  food  product,  having  monopoly  only  because 
of  trade  name,  to  sell  to  dealer  reselling  at  less  than  regular  price  charged 
by  other  retailers  and  at  price  giving  him  no  profit,  is  not  restraint  of 
trade  in  violation  of  Clayton  Act  of  1914;  United  States  v.  Kellogg 
Toasted  Com  Flake  Co.,  222  Fed.  729,  730,  731,  Ann.  Gas.  1916A,  78, 
holding  manufacturing  patentee  cannot  restrict  price  on  resale  of  article 
in  notice  printed  on  carton,  in  connection  with  absolute  sale  to  vendee, 
without  violating  Sherman  Anti-trust  Act  of  1890 ;  Victor  Talking  Mach. 
Co.  V.  Straus,  222  Fed.  526,  527,  patentee  granting  right  to  use  patented 
article  during  term  of  patent  for  fixed  royalty  paid  in  advance  parts  with 
his  interest  and  cannot  restrict  right  of  licensee  to  sell  articles;  United 
States  V.  Keystone  Watch  Case  Co.,  218  Fed.  514,  contract  of  manufac- 
turer of  patented  watoh  movement  with -jobbers  fixing  price  of  resale  to 
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retailers  is  valid,  but  attempt  to  fix  price  for  resale  by  retailers  by  notice 
on  boxes  is  void  as  in  restraint  of  trade  within  terms  of  Sherman  Anti- 
trust Act ;  A.  B.  Dick  Co.  v.  FijUer,  213  Fed.  101,  holding  contract  to  dis- 
close inventions  with  reference  to  stencil  paper  and  processes  and  not  to 
engage  in  manufacture  or  sale  of  such  material  or  processes  is  not  greater 
restraint  than  is  necessary  to  protect  legal  patent  monopoly,  and  is  en- 
forceable; Ford  Motor  Co.  v.  International  Automobile  League,  209  Fed 
235,  236,  holding  patentee  cannot  by  form  of  license  agreenient  with  deal- 
ers restrict  price  at  which  patented  article  may  be  sold  in  open  market; 
Rajah  Auto  Supply  Co.  v.  Rex  Ignition  Mfg.  Co.,  209  Fed.  623,  624,  hold- 
ing notice  on  carton  inclosing  patented  article  requiring  as  condition  of 
sale  that  other  parts  shall  not  be  substituted  is  valid,  and  person  sell- 
ing parts  with  knowledge  of  intended  substitution  is  contributory  in- 
fringer; Kellogg  Toasted  Corn  Flake  Co.  v.  Buck,  208  Fed.  384,  manu- 
facturing patentee's  price  restriction  on  resale  contract  is  void  at 
common  law  and  under  act  of  Congress  of  1890,  and  unenforceable  against 
retailer;  IngersoU  v.  Goldstein,  84  N.  J.  Eq.  447,  93  Atl.  194,  oonstming 
act  of  1913  and  holding  notice  in  IngersoU  watch,  not  in  terms  prohibiting 
practices  denounced  by  statute,  is  insufficient,  and  dismisaing  bill  to  en- 
join sales  at  lower  prices  than  advertised;  Victor  Talking  Machine  Co. 
V.  Lueker,  128  Minn.  174,  150  N.  W.  791,  arguendo. 

Distinguished  in  American  Graphophone  Co.  v.  Boston  Store,  225  Fed. 
785,  786,  787,  788,  789,  holding  contract  of  patentee  for  sale  of  patented 
article  restricting  immediate  vendee's  right  of  resale  is  valid  and' viola- 
tion of  stipulation  limiting  price  in  infringement  of  patent;  Sperry  & 
Hutchison  Co.  v.  Fenster,  219  Fed.  756,  757,  contract  of  trading-stamp 
concern  restricting  redemption  privileges  to  subscribers  agreeing  to  dis- 
tribute stamps  to  customers  only  is  not  in  conflict  with  Clayton  Act  of 
1914,  c.  321,  §  3 ;  Hiram  Walker  &  Sons  v.  Grubman,  224  Fed.  731,  whole- 
salers making  sales  of  Canadian  Type  whisky  made  in  United  States  and 
used  to  refill  bottles  which  had  contained  Canadian  Club  whisky  are 
guilty  of  contributory  infringement  unless  receiving  reasonable 'assni^ 
ance  that  retailers  are  not  to  use  it  in  substitution. 

Right  of  patentee  to  transfer  patented  article  with  qualified  title 
as  to  its  use.    Note,  Ann.  Oaa.  1913D,  904. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
Note,  Ann.  Gas.  1916A,  82,  83,  85. 

Condition  imposed  by  manufacturer  as  to  retail  price,  as  binding 
retailer  purchaser  from  middleman.    Note,  3  B.  R.  0.  304. 

Wlien  patentee  sells  machine  or  instrument  whose  sole  valne  is  in  Its 
use,  he  parts  with  rignt  to  restrict  that  use,  and  the  article  passes  beyond 
limits  of  monopoly  secured  by  patent  act. 


839  GORMAN  ▼.  LITTI^FIELD.  229 U.S.  19-25 

Approved  in  J.  M.  Bui^guieres  Co.  v.  Deming  Apparatus  Co.,  224 
Fed,  957,  140  C.  C.  A.  528,  holding  vendee  of  patented  article  may,  as 
against  owner  of  patent,  make  improvemen);s. 

229  n.  8.  lfr-25k  57  L.  Ed.  1047,  33  Sup.  Ct.  609,  GORMAN  ▼.  LITTLB- 


Wbere  bankrupt  stock  broker  has  on  hand  certificates  for  shares  of 
same  kind  in  amount  more  than  sni&clent  to  satisfy  demands  of  customer 
and  no  other  customer  claimed  right  in  those  shares,  customer  is  entitled  to 
such  certificates,  although  they  are  not  Identical  ones  purchased  for  him. 

Approved  in  Duel  v.  Hollins,  241  U.  S.  527,  628,  529,  60  L.  Ed.  1145, 
1146,  36  Sup.  Ct.  615  (affirming  In  re  H.  B.  Hollins  &  Co.,  212  Fed. 
319,  320),  holding  customers  of  bankrupt  stock  broker  were  entitled 
to  share  pro  rata  in  shares  of  amalgamated  copper  stock  on  hand; 
In  re  Pierson,  233  Fed.  521,  147  C.  C.  A.  405  (affirming  225  Fed.  890, 
891),  customers  who  were  long  on  day  of  stock  broker's  failure  cannot 
claim  specific  stocks  on  hand  on  presumption  that  stock  was  intended 
to  cover  their  transactions,  where  stock  is  not  'sufficient  to  cover  all 
long  customers,  although  some  assert  no  claim  to  specific  stock;  In  re 
Stringer,  230  Fed.  181,  where  stock  brokers  pledged  securities  of  cus- 
tomers and  after*  bankruptcy  of  stock  broker  pledgee  sold  securities 
and  paid  surplus  to  trustee,  surplus  belongs  to  customers;  Macy  v. 
Roedenbeck,  227  Fed.  355,  142  C.  C.  A.  42,  fact  that  bank  converts 
proceeds  of  note  sent  to  it  for  collection  does  not  give  owner  of  note 
lien  upon,  or  right  to  priority  of  payment  from,  general  assets  of 
bankrupt  bank  to  prejudice  of  general  creditors;  Southern  Cotton  Oil 
Co.  V.  Elliotte,  218  Fed.  572,  134  C.  C.  A.  295,  where  trust  funds  are 
mingled  with  general  funds  of  depositor  in  bank,  and  account  has 
not  been  depleted  below  trust  amount,  final  amount  is  presumed  to 
include  trust  money;  In  re  Leavitt,  216  Fed.  902,  132  C.  C.  A.  139, 
owners  of  securities  pledged  by  broker  to  secure  loan  from  bank  are 
subrogated  to  rights  of  bank  in  deposit  of  twelve  thousand  dollars  as 
against  bankrupt  broker^s  trustee;  In  re  A.  O.  Brown  &  Co.,  213  Fed. 
706,  707,  130  C.  C.  A.  219,  claimants  electing  not  to  trace  their  steel 
stock  into  block  of  shares  pledged  to  bank  during  review  of  case  by 
three  courts  are  barred  from  presenting  claim;  Willard  v.  Cox,  9  Ala. 
App.  443,  ff3  South.  782,  holding  in  suit  in  detinue  by  owner  of  land 
to  recover  fifty  bushels  of  com  under  agreement  to  divide  crop,  that 
owner  is  entitled  to  aliquot  part  of  one  hundred  bushels  in  bin  on 
premises  of*  other  party  to  contract. 

Distinguished  in  National  City  Bank  v.  Hotchkiss,  231  U.  S.  58,  68 
L.  Ed.  120,  34  Sup.  Ct.  20,  where  clearance  loan  is  made  with  under- 
standing that  it  was  to  clear  securities,  but  securities  are  not  kept 
separate,  and  loan  is  crediled  to  general  account,  delivery  of  securities 
to  bank  after  notice  of  bankruptcy  of  stock  brokers  is  illegal  prefer- 
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ence;  In  re  Hollins,'  219  Fed.  545,  546,  647,  135  C.  C.  A.  312,  holding 
customers  of  bankrupt  stock  broker  having  certificates  for  two  hundred 
and  eighty  shares  of  amalgamated  copper  stock  were  not  entitled  to 
share  pro  rata  in  one  hundred  shares  of  amalgamated  copper  stock  on 
hand;  Knauth,  Nachod  &  Kuhne  v.  Lovell,  212  Fed.  339,  holding  com- 
plainants parting  with  money  for  foreign  bills  of  exchange  with  forged 
bills  of  lading  attached  could  only  reclaim  money  from  bankrupt's 
trustee  by  tracing  money  into  bankrupt's  possession  or  that  of  trustee; 
dissenting  opinion  in  Duel  v.  Hollins,  241  U.  S.  529,  60  L.  Ed.  1146, 
36  Sup.  Ct.  615,  majority  holding  customers  of  bankrupt  stock  broker 
were  entitled  to  share  pro  rata  in  shares  of  amalgamated  copper  stock 
on  hand. 

Miscellaneous.  Cited  in  In  re  A.  0.  Brown  &  Co..  213  Fed.  706. 
130  C.  C.  A.  219,  reciting  history  of  litigation. 

229  U.  8.  26-31,  57  L.  Ed.  1050,  33  Sup.  Ct  692,  BABKCTT  V.  INDIAITA. 

Mining  of  coal  is  dangerous  business,  and  legislature  may  in  exercise 
of  police  power  regulate  such  business. 

Approved  in  Plymouth  Coal  Co.  v.  Pennsylvania,  232  U.  S.  540,  58 
L.  Ed.  717,  34  Sup.  Ct.  359,  upholding  Pennsylvania  statute  of  1891 
requiiing  owners  of  adjacent  coal  properties  to  leave  barrier  pillars; 
State  V.  Hutchinson,  168  Iowa,  22,.  147  N.  W.  203,  upholding  Act  34th 
General  Assembly,  c.  175^  amending  Code  Supplement  1907,  §  4999a31, 
adding  ice-cream  to  list  of  foods  whose  standards  are  prescribed  by 
such  section. 

Where  regulations  have  reasonable  relation  to  subject  matter  and  are 
not  arbitrary  and  oppressive,  it  is  not  tor  courts  to  say  that  they  are  beyond 
exercise  of  legitimate  power  of  legislation. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915F,  829, 
59  L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911 
limiting  hours  of  women  in  specified  occupations,  including  hotels; 
Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  289,  58  L.  EdL  1317, 
34  Sup.  Ct.  829,  upholding  Georgia  Statute  of  1908,  Civil  Code,  ^  2697, 
2698,  requiring  railroads  to  use  electric  headlights  of  specified  form 
and  power  on  locomotives,  and  exempting  from  its  operation  tram  roads, 
mill  roads,  and  logging  roads;  Patsone  v.  Pennsylvania,  232  U.  S.  144, 
58  Ii.  Ed.  544,  34  Sup.  Ct.  281,  upholding  Pennsylvania  statute  of 
1909  prohibiting  resident  aliens  from  killing  wild  game  or  from  having 
rifles  or  shotguns  in  their  possession  "to  that  end)" ;  Central  Trust  Co. 
V.  George  Lueders  &  Co.,  221  Fed.  832,  137  C.  C.  A.  387,  upholding 
Kentucky  Statutes,  §  2487,  giving  employees  and  materialmen  lien 
upon  property  of  manufacturing  establishment  on  distribution  of  its 
property  among  creditors;  Walker  v.  Birmingham  Coal  etc.  Co.,  184 
Ala.  430,  63  South.  1014,  upholding  provision  of  Code  of  1907,  §  1016, 
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requmng  operator  or  superintendent  of  coal  mine  to  keep  mines 
ventilated  to  prevent  harmful  effect  from  noxious  gases  generated  in 
mine;  Newman  v.  United  States,  41  App.  D.  C.  50,  upholding  act  of 
Congress  of  1913  permitting  resident  individuals  and  foreign  corpora- 
tions to  be  licensed  as  pawnbrokers  in  District  of  Columbia,  and  ex- 
cluding nonresident  individuals;  Dutton  Phosphate  Co.  v.  Priest,  67 
Fla.  377,  65  South.  284,  upholding  provision  of  General  Statutes  of 
1906,  §§  3152,  3153,  imposing  double  damages  upon  possessor  and 
occupier  of  land  leaving  open  ^nd  uninclosed  pits  thereon  in  which 
domestic  animals  perish,  and  exempting  companies  engaged  in  mining 
operations;  Commonwealth  v.  Libbey,  216  Mass.  359,  Ann.  Oas.  1915B, 
659,  49  li.  R.  A.  (N.  S.)  879,  103  N.  E.  924,  upholding  Statutes  of 
1910,  c.  445,  requiring  employer  advertising  for  employees  during  strike 
to  mention  in  advertisement  that  strike  exists;  People  v.  Crane,  214 
N.  Y.  173,  Ann.  Oaa.  1915B,  1254,  108  N.  E.  433,  upholding  Labor  Laws, 
§  14,  providing  that  in  construction  of  public  works  by  State,  munici- 
pality or  contractor  only  citizens  of  United  States  shall  be  employed 
and  that  preference  shall  be  given  to  citizens  of  State;  Thomas  v. 
Spartanburg  Ry.  etc.  Co.,  100  S.  C.  483,  85  S.  E.  51,  provision  of  Civil 
Code  of  1912,  §  3950,  requiring  cars  operating  north  of  line  ten  miles 
north  and  parallel  to  thirty-first  meridian  to  be  equipped  with  fenders, 
is  not  denial  of  equal  protection  of  law. 

Statute  of  Indiana  of  1907,  regulating  widtb  of  entries  tn  coal  mines 
and  exempting  block  coal  mines  from  its  operation,  is  within  police  power 
of  State,  and  is  not  denial  of  equal  protection  of  law. 

Approved  in  Rail'  &  River  Coal  Co.  v.  Yaple,  214  Fed.  280,  upholding 
Ohio  Act  of  1914,  regulating  weighing  coal  at  mines  for  purpose  of 
determining  wages  of  miners;  Alabama  etc.  Transp.  Co.  v.  Doyle,  210 
Fed.  184,  upholding  Public  Acts  of  Michigan  1913,  No.  143,  providing 
for  regulation  and  supervision  of  foreign  and  domestic  investment 
companies. 

229  n.  S.  31-39,  57  L.  Ed.  1053,  33  Sop.  Ct.  694,  BIO  VIOK  COAI<  CO.  ▼. 
BEAD. 

« 

Attachment  is  but  incident  to  salt  and  not  means  of  aoqnizing  juxisdlc- 
tion;  and  person  Is  not  amenable  to  attadmient  against  his  property  in 
Federal  Circuit  Court,  except  where  process  can  be  served  upon  his  person, 
either  under  Bevised  Statutes,  section  916,  or  act  of  1887  as  amended  in 
1888. 

Approved  in  Frontier  S.  S.  Co.  v.  Franklin  S.  S.  Co.,  233  Fed.  130, 
holding  foreign  corporation  was  transacting  business  within  State, 
and  d0i3ring  motion  to  quash  service  of  summons,  although  mere  fact 
that  vesseb  of  such  corporation  came  into  district  and  were  attached 
since  b^;inning  of  action  would  not  of  itself  give  Federal  court  juris- 
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diction;  Robins  Dry  Dock  etc.  Co.  v.  Chesbrough,  216  Fed.  122,  132 
C.  C.  A.  365,  holding  rule  practically  prohibiting  suits  by  attachment 
outside  of  district  of  residence  of  parties  has  ordinarily  no  application 
to  admiralty  suit,  and  Federal  District  Court  of  Massacliusetts  has 
jurisdiction  of  libel  in  personam  by  citizen  of  New  York  against  citizen 
of  Michigan,  where  suit  is  brought  in  that  district  to  attach  property 
within  district. 

Special  appearance  to  object  to  Jnrlsdictioii  of  court  does  not  give  Fed- 
eral court  Jurisdiction  to  Issue  attachment. 

Approved  in  Pugh  v.  Loisel,  219  Fed.  424,  136  C.  C.  A.  221,  trustee 
in  bankruptcy  appearing  in  foreclosure  proceedings  in  State  court  for 
sole  purpose  of  questioning  jurisdiction  of  that  court  did  not  submit 
to  jurisdiction  so  as  to  estop  him  from  requesting  bankruptcy  court 
to  enjoin  sale  of  mortgaged  property;  Clark-Herri n -Campbell  Co.  v. 
H.  B.  Claflin  Co.,  218  Fed.  431,  134  C.  C.  A.  229,  special  appearance 
in  involuntary  bankruptcy  proceeding  to  object  to  jurisdiction  becomes 
general  appearance  by  traversing  allegations  of  insolvency  and  acts  of 
bankruptcy. 

229  U.  8.  89-46,  67  !•.  Sd.  1056,  33  Bnp.  Ot  607,  DBTSOIT  XTNITED  SAIL- 
WAT  ▼.  DETROIT. 

Blglits  of  street  railway  accepting  grants  with  knowledge  of  their  dura- 
tion cannot  be  enlarged  by  implication. 

Approved  in  City  Water  Co.  v.  Chillicothe,  207  Fed.  505, 125  C.  C.  A. 
165,  where  ordinance  limits  franchise  to  twenty  years  and  binds  city  to 
pay  rental  for  h/drants  for  that  period,  contract  is  not  extended  by 
fact  that  city  permits  company  to  occupy  streets  with  its  pipes  there- 
after; Des  Moines  Water  Co.  v.  Des  Moines,  206  Fed.  660,  124  C.  C.  A. 
445,  holding  franchise  of  water  company  limited  to  forty  years  by 
section  12  of  Ordinance  of  1871  cannot  be  extended  by  implication 
from  provisions  of  sections  1  or  8,  in  suit  to  determine  validity  of  act 
authorizing  condemnation  of  waterworks  after  expiration  of  such 
period;  District  of  Columbia  v.  Capital  Traction  Co.,  41  App.  D.  C. 
119,  provision  of  street  railway  charter  fixing  maximum  rate  of  fare 
is  not  contract  subject  to  impairment  by  statute  requiring  acceptance 
of  transfers  from  independent  connecting  or  adjacent  lines. 

Street  railway  authorized  to  operate  In  streets  for  definite  and  fixed 
time,  having  enjoyed  full  term  granted,  may,  upon  failure  to  renew  grant, 
be  required  within  reasonable  time,  to  remove  Its  tracks  from  streets. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  142,  67  L.  Ed. 
1124,  33  Sup.  Ct.  657,  charter  amendment  authorizing  city  to  offer 
water  company,  whose  franchise  has  expired,  less  than  appraised  value, 
and  in  event  of  refusal  of  offer,  to  construct  new  moniqipal  plant,  is 
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not  denial  of  due  process;  United  States  v.  Toledo  Newspaper  Co.,  220 
Fed.  494,  holding  in  proceeding  for  contempt  by  publications  in  news- 
paper relating  to  traction  case,  it  is  no  defense  that  court  had  no  juris- 
diction of  that  case. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Gas.  1916A,  902. 

229  n.  a  47-53,  57  Ii.  Ed.  1060,  83  Sap.  Ct  681,  BABBY  y.  T7NITED 
STATES. 

Not  cited. 

229  U.  a  63-81,  67  I..  Ed.  1063,  38  Snp.  Ot.  667,  UNITED   STATES  T. 
OHANDLEBp-DUNBAB  WATEB  POWEB  CO. 

Technical  title  to  beds  of  navigable  riven  of  United  States  is  either 
in  States  in  which  livers  are  situated,  or  in  owners  of  land  bordering  upon 
such  rivers,  and  question  of  whether  in  one  or  the  other  is  one  of  local  law. 

Approved  in  Archer  v.  Greenville  Sand  etc.  Co.,  233  U.  S.  69,  58 
Ii.  Ed.  863, '34  Sup.  Ct.  567,  owner  of  upland  bordering  on  navigable 
river,  who  is  owner  to  middle  of  stream  under  State  law,  has  such 
interest  in  bed  of  stream  that,  filthough  he  cannot  remove  gravel  there- 
from himself,  he  may  maintain  suit  to  enjoin  others  from  removing 
gravel;  State  ex  rel.  Dawson  v.  Akers,  92  Eotn.  178,  Ann.  Gas.  1916B,* 
543,  140  Pac.  641,  holding  title  to  bed  of  navigable  stream  is  in  State 
and  upholding  statute  of  1913  regulating  taking  of  sand  from  navigable 
rivers;  dissenting  opinion  in  Long  Sault  Develop.  Co.  v.  Kennedy, 
212  N.  Y.  18,  Aan.  Gas.  1915D,  66,  105  N.  E.  855,  majority  holding 
Act  of  1907,  chapter  356,  granting  franchise  to  corporation  to  construct 
dams,  canals  and  locks  in  St.  Lawrence  River  to  develop  water-power 
and  electrical  power,  is  void  as  in  effect  conveyance  of  navigable  river. 
^  Distinguished  in  Utah  Power  etc.  Co,  v.  United  States,  230  Fed.  338, 
144  C.  C.  A.  470,  holding  power  company  acquired  no  right  of  title 
to  unappropriated  public  land  of  United  States  in  Utah  by  exercise 
of  pofwer  of  qniaent  domain  under  State  statoUii 

Title  of  owner  of  shore  land  to  bed  of  navigable  river  is  at  best  a 
qualified  one,  subordinate  to  pubMc  right  of  navigation. 

Approved  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
262,  59  K  Ed.  945»  35  Sup.  Ct.  551,  holding  in  action  for  damasres  to 
wharf  from  erection  of  new  harbor  lines.  State  grant  of  right  to 
soil  of  bed  of  navigable  river  is  subject  to  regulation  by  Congress; 
Henry  Dalton  &  Sons  Co.  v.  Oakland,  168  Cal.  466,  143  Pac.  722,  hold- 
ing littoral  or  riparian  owner  of  tide-lands  of  bay  has  no  right  of 
.  access  to  deep  waters  over  intervening  tide-lands,  and  refusing  to 
enjoin  construction  of  municipal  improvements  authorized  by  State; 
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People  V.  Banning  Company,  167  Cal.  649,  140  Pac.  690,  holding  rights 
of  owner  of  swamp-lands,  claiming  littoral  rights  over  adjoining  tide- 
lands  and  waters,  as  owners  of  landi  riparian  to  bay,  are  subject  to 
public  easement  for  navigation;  People  v.  Southern  Pac.  R.  Co.,  166 
Cal.  629,  138  Pac.  104,  and  People  v.  California  Fish  Co.,  166  Cal. 
685,  138  Pac.  82,  both  holding  right  of  owner  of  tide-lands  under  grant 
from  State  is  subject  to  public  easement  of  navigation  and  fishmg; 
Fish  V.  Chicago  etc.  R.  Co.,  126  Minn.  387,  147  N.  W.  433,  applying 
rule  in  action  for  damages  to  property  of  riparian  owner  from  con- 
struction of  fender  to  drawbridge  erected  by  railroad  under  authority 
of  Federal  government. 

Right  of  government  to  dredge  through  land  under  water  held  by 
private  owners.    Note,  AnxL  GaA.  1915A,  834. 

Commerce  includes  navigation,  and  power  of  Congress  to  regulate  com- 
mierce  includes  control  of  navigable  riven  to  extent  of  keeping  them  free 
from  ohetructionS)  interposed  by  States  or  otherwise,  and  to  remove  exist- 
ing obstructions;  and  Judgment  of  Congress  that  construction  over  sach 
rivwB  is  hindrance  to  navigation  is  conclusive. 

Approved  in  Willink  v.  United  States,  240  U.  S.  680,  60  L.  Ed.  810, 
36  Sup.  Ct.  424,  holding  riparian  owner's  rights  to  land  below  mean 
high-water  mark  in  navigable  river  are  subject  to  public  right  of  navi- 
gation and  to  power  of  Congress  to  keep  river  open  and  unobstructed, 
and  denying  recovery  for  damage  to  wharf  from  harbor  improvemraits: 
Greenleaf -Johnson  Lumber  Co.  v.  Garrison;  237  U.  S.  268,  59  L.  SI. 
947,  35  Sup.  Ct.  551  (affirming  215  Fed.  681,  131  C.  C.  A.  644),  United 
States  is  not  liable  for  compensation  to  owner  of  wharf  erected  in 
navigable  water  for  removal  of  that  part  of  structure  outside  of  new 
harbor  lines,  although  wharf  when  constructed  was  outsidie  of  estab- 
lished harbor  lines;  Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs, 
229  U.  S.  89,  Ann.  Cas.  1915A,  232,  57  L.  Ed.  1086,  33  Sup.  Ct.  679, 
refusing  to  enjoin  deepening  of  channel  in  interest  of  navigation  with 
incidental  consequence  to  oyster  plantation  of  lessee  company  as  takin<? 
of  property  without  compensation;  Fish  v.  Chicago  etc.  R.  Co.,  125 
Minn.  388,  147  N.  W.  434,  denying  compensation  to  riparian  owner 
whose  access  to  main  channel  of  navigable  river  is  interfered  with 
by  fender  to  guide  water  craft  through  drawbridge  constructed  by 
railroad)  under  authority  and  direction  of  Federal  government. 

Distinguished  in  dissenting  opinion  in  Greenleaf-Johnson  Lumber 
Co.  V.  Garrison,  237  U.  S.  271,  69  L.  Ed.  949,  36  Sup.  Ct.  561,  majority 
holding  United  States  is  not  liable  for  compensation  to  owner  of  wharf 
erected  in  navigable  river  for  removal  of  that  part  outside  of  new 
harbor  linesy  although  wharf  was  constructed  outside  of  established 
harbor  lines. 
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Private  stream  wholly  upon  lands  of  Individual  Is  subject  of  private 
ownerdiip,  bnt  nmning  water  in  navigable  stream  is  hot. 

Approved  in  State  ex  rel.  Dawson  v.  Akers,  92  Kan.  203,  Ann.  Oa£. 
1916B,  543,  140  Pac.  650,  holding  title  cannot  be  acquired  by  prescrip- 
tion to  bed  or  waters  of  navigable  river  and  riparian  owner's  use  or 
occupancy,  whether  adverse  or  by  permission,  however  long  continued, 
does  not  impair  State's  right  to  regulate  taking  of  sand  from  bed  of 
navigable  river;  Newell  v.  Loeb,  77  Wash.  201,  137  Pac.  818,  holding 
in  eminent  domain  proceeding  by  commissioners  of  waterway  district 
that  riparian  owners  have  no  right  to  meanders  in  navigable  stream, 
whether  in  bed  of  river  or  upon  bank,  and  exclusion  of  evidence  to 
show  cost  of  obtaining  water  or  rights  of  way  therefor  at  some  other 
place  was  not  error. 

Where  Oongress  determines  tbat  conservation  of  flow  of  river  is  pri- 
marily for  benefit  of  navigation,  and  incidentally  to  develop  water-power 
for  nse  of  United  States,  fact  that  surplus  water-power  may  be  leased  does 
not  render  act  void  as  taking  of  private  property  for  commercial  uses. 

Distinguished  in  Salisbury  Land  etc.  Co.  v.  Commonwealth,  215  Mass. 
378,  46  L.  R.  A.  (N.  S.)  1196,  102  N.  E.  623,  holding  Statute  of  1912, 
c.  715,  authorizing  establishment  of  Salisbury  Beach  Reservation  by 
eminent  domain  proceeding,  is  rendered  void  by  inseparable  provision 
of  section  10  authorizing  commission  to  sell  or  lease  land  so  taken. 

Water-power  company  not  having  property  in  water-power  capacity  of 
river  cannot  object  to  selling  of  excess  water-power  restating  from  construc- 
tion of  such  works  as  are  found  advisable  for  improvement  of  navigation. 

Approved  in  State  ex  rel.  Dawson  v.  Akers,  92  Kan.  208,  Ann.  Gaa. 
19ira,  543,  140  Pac.  651,  holding  in  suit  to  determine  validity  of  stat- 
ute regulating  taking  of  sand  from  bed  of  navigable  river  that  riparian 
owner  not  having  title  to  bed  of  stream  cannot  object  to  manner^  in 
which  State  seeks  to  dispose  of  its  rights. 

Government  has  dominion  over  water-power  of  rapids  and  falls  of  navi- 
gable river,  and  cannot  be  required  to  pay  bypotbetical  additional  value  to 
riparian  owner  having  no  right  to  appropriate  current  of  river  to  his  own 

commexcial  use. 

> 

Approved  in  Jackson  v.  United  States,  230  U.  S.  23,  67  L.  Sd.  1374, 
33  Sup.  Ct.  1011,  holding  United  States  is  not  liable  for  consequential 
damages  of  overflow  of  land  resulting  from  its  construction  of  levees 
along  Mississippi  River  for  purpose  of  improving  navigation  by  deep- 
ening of  channel ;  St.  Louis  Southwestern  By.  Co.  v.  Board  of  Directors 
of  Miller  Levee  District,  207  Fed.  341,  125  C.  C.  A.  88,  refusing  to 
enjoin  levee  district  from  constructing  levee  which  would  compel 
railroad  to  rebuild  bridge  across  river  near  leveeu 
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Owner  of  each  separate  parcel  of  land  taken  In  condemnation  proceed- 
ing l8  entitled  to  fair  market  value  f or  all  ita  avalUMe  vMe;  and  pvcpoMi 
and  adaptability  of  land  to  nae  for  wtalch  it  is  taken  is  element  to  be  con- 
sidered, but  value  is  to  be  determined  at  time  of  taking  and  not  as  enhanced 
by  purpose  for  which  it  was  taken;  question  is  what  has  owner  lost  and  not 
what  has  taker  gained. 

Approved  in  Simpson  v.  Shep'ard,  230  U.  S.  451,  452,  Ann.  Gas. 
1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1562,  156S,  33  Sup.  a 
729,  holding  suit  to  determine  whether  intrastate  rates  established 
by  Minnesota  statute  of  1907  are  confiscatory,  as  applied  to  inter- 
state carriers^  that  it  was  error  to  base  estimates  of  value  of  right 
of  way,  yards  and  terminals  upon  so-called  "railway  value"  of  prop- 
erty, which  is  in  excess  of  value  of  similar  land  in  vicinity,  as  basis 
for  rate-making;  McGovem  v.  New  York,  229  U.  S.  372,  46  L.  E.  A. 
(N.  S.)  391,  57  L.  Sd.  1232,  33  Sup.  Ct.  876,  in  condemnation  pro- 
ceedings for  reservoir  site  for  additional  water  supply,  owner  is  entitled 
to  value  of  land  taken  as  titles  stand,  but  not  to  hypothetical  possi- 
bility of  change  from  result  of  eminent  domain  proceedings;  Denver 
etc.  R.  R.  Co.  V.  Mills,  222  Fed.  489,  138  C.  C.  A.  77,  affirming  decree 
of  District  Court  based  upon  findings  of  commissioners  as  to  value 
of  land  <fondemned  for  railroad  right  of  way  for  spur-track  to  mines, 
where  commission  ascertained  value  in  accordance  with  instructions 
to  which  railroad  made  no  objection;  Louisiana  Ry.  etc.  Co.  v.  Baton 
Rouge  Brickyard,  136  La.  837,  67  South.  923,  in  expropriating  prop- 
erty of  brickyard  for  belt  line,  valuation  is  to  be  based  upon  value 
at  time  of  taking,  not  upon  speculative  valuation  for  prospective  town 
lots;  Yazoo  etc.  R.  Co.  v.  Teissier,  134  La.  962,  64  South.  867,  denying 
compensation  for  value  based  upon  adaptability  of  land  to  railroad 
purposes  in  suit  for  expropriation  of  strip  of  land  of  sugar  plantation 
not  shown  to  be  better  for  railroad  purposes  than  other  parts  of 
plantation;  Perley  v.  City  of  Cambridge,  220  Mass.  513,  L.  R.  A.  1915E, 
4S2,  108  N.  E.  496,  holding  in  assessment  of  damages  for  laying  water- 
main  under  power  of  eminent  domain  that  diminution  of  fair. market 
value  arising  from  taking  of  easement  for  conduit  is  basis  of  damages 
and  not  real  value  of  conduit  to  city. 

Special  value  of  property  for  purpose,  as  element  of  compensation 
on  condemnation.    Note,  46  L.  R,  A.  (Ml  S.)  392. 

229  U.  S.  82-90,  67  L.  Efd.  1083,  38  Sap.  Ot  679,  LEWIS  BLUE  POINT 
OYSTEB  CULTIVATION  CO.  v.  BBIOGB. 

By  necessary  Implication  from  dominant  zlgbt  of  navigation,  riparian 
owner's  title  to  submerged  lands  is  aoauired  and  held  subject  to  power  of 
Congress  to  deepen  water  over  such  lands  or  to  use  them  for  any  structure 
which  interest  of  navigation  may  in  its  Judgment  require. 
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Approved  in  Willink  v.  United  States,  240  U.  S.  580,  60  L.  Ed.  810,  36 
Sup.  Ct.  424,  holding  riparian  owner's  rights  in  land  below  mean  high- 
water  line  of  navigable  river  are  subordinate  to  public  right  of  naviga- 
tion and  to  power  of  Congress  to  keep  river  open  and  unobstructed  and 
denying  recovery  for  damage  to  wharf  from  harbor  improvements ;  Green- 
leaf -Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  263,  264,  265,  266,  59 
h.  Ed.  946,  947,  35  Sup.  Ct.  551  (affirming  216  Fed.  580,  581, 131  C.  C.  A. 
644),  United  States  is  not  liable  for  compensation  to  owner  of  wharf 
erected  in  navigable  water  for  removal  of  that  part  of  structure  outside 
of  new  harbor  lines,  although  wharf  when  constructed  was  outside  of 
established  harbor  line. 

Distinguished  in  dissenting  opinion  in  Greenleaf -Johnson  Lumber  Co. 
V.  Garrison,  237  U.  S.  271,  69  L..  Ed.  949,  35  Sup.  Ct.  551,  majority  hold- 
ing United  States  is  not  liable  for  compensation  to  owner  of  wharf  in 
navigable  river  for  removal  of  that  part  outside  of  new  harbor  lines, 
although  wharf  when  constructed  was  outside  of  established  harbor 
lines. 

229  U.  8.  90-101,  67  L.  Ed.  1086,  S3  Sap.  Ct.  686,  8HELTON  ▼.  KINO. 

Testator  may  dispose  of  property  In  trust  for  legatees  subject  to  con-, 
ditlon  of  postponement  of  payment. 

Approved  in  Eaton  v.  Boston  etc.  Trust  Co.,  240  U.  S.  429,  60  L.  Ed. 
725,  36  Sup.  Ct.  392,  holding  bequest  of  trust  fund  with  income  free  from 
interference  by  creditors,  valid  under  Massachusetts  law,  does  not  pass 
to  trustee  in  bankruptcy  under  Bankruptcy  Act,  §  70a  (5) ;  Boston  Safe 
etc.  Co.  V.  Collier,  222  Mass.  396,  111  N.  E.  166,  holding  creditors  of 
beneficiary  of  will  creating  spendthrift  trust  cannot  reach  interest  of 
bankrupt  beneficiaiy  in  principal  or  income. 

229  n.  8.  102-114,  57  L.  Ed.  1090,  83  Sap.  Ot.  684,  CHIOAOO,  S.  I.  ft  P. 
B.  B.  CO.  ▼.  DOWBELL. 

Whether  there  is  Joint  liability  of  defendants  in  action  for  injuries  is 
question  to  be  determined  upon  averments  of  plaintiff's  statement  of  his 
cause  of  action,  and  is  question  for  State  court  to  decide. 

Approved  in  Beckwith  v.  Chicago  etc.  Ry.  Co.,  223  Fed.  862,  holding 
petition  in  action  for  death  against  nonresident  railroad,  resident  en- 
gineer, and  operator  of  automobile  alleging  death  was  ''by  reason  of  all 
of  said  negligent  acts,"  sufficiently  alleges  concurring  negligence,  where, 
as  in  Washington,  such  tort  is  joint;  Trivette  v.  Chesapeake  etc.  R.  Co., 
212  Fed.  643,  644, 129  C.  C.  A.  177,  petition  in  action  for  injuries  against 
nonresident  railroad  and  resident  engineer,  not  alleging  concurring  negli- 
gence, presents  separable  controversy  removable  to  Federal  court  by 
railroad« 
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Issues  of  fact  arising  on  controverted  aUeffatfons  of  removal  petition 
are  triable  only  in  Federal  court,  Imt  State  court  may  deny  petition  inmffl- 
dent  upon  its  face. 

Approved  in  Steed  v.  Henry,  120  Ark.  587,  180  S.  W.  509^  holding  in 
action  by  county  treasurer  under  Acts  1905,  p.  301,  designating  bank  as 
depository  of  county  funds  and  making  stockholders  liable  therefor, 
brought  against  stockholders  after  bank's  insolvency,  that  cause  is  not 
separable  as  to  some  of  stockholders  seeking  removal  to  Federal  court; 
Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  154,  58  L.  Ed.  548,  34  Sup. 
Ct.  278,  arguendo. 

Mere  averment  that  particular  defendant  has  been  Joined  for  fraudu- 
lent purpose  of  defeating  right  of  remoral  is  notsuffldeot;  and  where  plaln- 
tilf  has  right  to  elect  whether  he  wlU  join  two  Joint  tort-feasors  or  sue 
them  separately,  motire  in  Joining  them  is  not  ftaadulent  unless  eirtthet 
fraudulent  Is  backed  up  by  statement  of  fact. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Cockrell,  232  U.  S.  152,  58 
Ii.  Ed.  547,  34  Sup.  Ct.  278,  holding  removal  x)etition  of  nonresident  rail- 
road joined  as  defendant  in  action  for  injuries  with  resident  employees 
in  charge  of  train  was  insufficient  to  show  fraudulent  joinder;  Anderson 
v.  Western  Union  Tel.  Co.,  218  Fed.  80,  holding  fact  that  plaintiff  re- 
duces claim  by  amendment  to  complaint  to  prevent  removal  is  immate- 
rial; Brown  V.  Louisiana  etc.  R.  R.  Co.,  266  Mo.  634,  165  S.  W.  1062, 
-denying  removal  for  fraudulent  joinder  of  action  for  injuries  against 
lessor  of  domestic  railroad  under  statutory  liability  and  nonresident 
lessee  operating  road;  Pruitt  v.  Charlotte  Power  Co.,  166  N.  C.  419,  81 
S.  E.  625,  where  complaint  in  action  for  wrongful  death  joins  resident 
and  nonresident  defendants  alleging  joint  ownership  of  line  of  wire 
causing  death  and  joint  negligence,  fact  that  resident  is  joined  to  prevent 
removal  is  immaterial;  Smith  v.  Harris  Granite  Quarries  Co.,  164  N.  C. 
351,  80  S.  E.  393,  holding  removal  petition  does  not  state  facts  sufficient 
to  show  fraudulent  joinder  in  action  for  death  against  foreign  corpora- 
tion and  two  resident  employees. 

Joinder  of  resident  servant  with  nonresident  corporate  defendant  in 
personal  injury  or  death  actions  as  preventing  removal*  of  cause. 
Note,  7  N.  0.  0.  A.  924« 

229  U.  S.  114-122,  57  Ii.  Ed.  1096,  83  Sup.  Ct.  664,  KOBFOLK  k  W.  BY. 

00.  ▼.  EABNE8T. 

Truth  of  evidence  tending  to  show  custom  for  pilot  to  walk  on  tra^s 
in  advance  of  locomotive  is  for  Jury,  and  if  true,  it  could  not  bo  said  as 
matter  of  law  that  engineer  was  exercising  ordinary  care  if  he  mads  no 
effort  to  see  wbether  pilot  is  on  track. 
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Approved  in  Hardwick  v.  Wabash  R.  Co.,  181  Mo.  App.  164, 168  S.  W. 
331,  332)  holding  in  action  under  Federal  Employers'  Ldability  Act  for 
death  of  switchman  struck  by  train  while  sweeping  snow  from  track,  evi- 
dence was  su£&cient  to  make  question  for  jury  whether  engineer  and 
fireman  saw  him  and  could  have  observed  that  he  was  oblivious  to  danger 
in  time  to  save  him. 

FaixnesB  to  court  reqnixM  that  person  objectlog  to  that  part  of  charge 
mentioning  sum  as  limitation  upon  amount  of  damages  call  attention  to 
those  words  in  order  that  they  may  be  modified  or  exj^alned. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Camahan,  241  U.  8.  246,  60 
Ii.  Ed.  982,  36  Sup.  Ct.  594,  holding  in  action  under  Federal  Employers' 
Liability  Act  for  injuries  to  employee  that  where  court  enjoins  jury  that 
proximate  and  causal  relation  between  damages  and  negligence  of  com- 
pany must  exist,  reference  to  particular  sum  as  limitation  of  amount 
stated  in  declaration  could  not  have  been  misunderstood,  and  allowing 
recovery. 

Federal  Employers'  Liability  Act  abrogates  common-law  mle  exonerat- 
ing carrier  from  liability  in  case  of  contributory  negligence  of  enqployee 
and  BubetitiiteB  new  rule  confining  exoneration  to  proportional  part  of  dam- 
ages corTMiponding  to  amount  of  negligence  attrilmtable  to  employee. 

Approved  in  Pennsylvania  Co.  v.  Cole,  214  Fed.  951,  131  C.  C.  A.  244, 
holding  brakeman's  negligence  in  going  to  sleep  in  caboose  and  failing 
to  flag  following  train  would  not  preclude  recovery  under  Federal  Em- 
ployers' Liability  Act  directing  that  diminution  of  damages  shall  be  in 
proportion  to  amount  of  negligence  attributable  to  employee ;  Chadwick 
V.  Oregon,  Washington  R.  &  N.  Co.,  74  Or.  26, 144  Pao.  1167,  holding  con- 
tributory negligence  does  not  bar  recovery  in  action  for  injuries  to  en- 
gineer under  Federal  Employers'  Liability  Act,  but  reduces  damages  in 
proportion  which  his  negligence  bears  to  sum  total  of  negligence  from 
every  source;  Pfeiffer  v.  Oregon- Washington  R.  &  N.  Co.,  74  Or.  322, 
144  Pac.  767,  7  N*.  C.  C.  A.  696,  holding  question  of  contributory  negli- 
gence is  for  jury  in  action  for  injuries  to  engineer  under  Federal  Em- 
ployers' Liability  Act;  White  v.  Central  Vermont  Ry.  Co.,  87  Vt.  347, 
89  Atl.  626,  holding  in  action  for  death  of  brakeman  in  interstate  com- 
merce, under  Federal  Employers'  Liability  Act,  contributory  negligence 
does  not  bar  recovery,  but  diminishes  damages  proportionally;  Anest  v. 
Columbia  etc.  R.  Co.,  89  Wash.  618,  154  Pac.  1104,  holding  in  action  for 
death  of  track  inspector  under  Federal  Employers'  Liability  Act  tried 
without  juiy  that  employee's  negligence  was  equal  to  that  of  carrier,  and 
making  deduction  for  contributory  negligence,  where  none  was  made  by 
trial  court. 

Contributory  negligence  as  defense  under  Federal  Safety  Appliance 
Act.    Note,  Ann.  Oas.  1914D,  887. 
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Federal  Employers^  Liability  Act.  Notes,  L.  B.  A.  19150,  67,  68; 
47  L.  R.  A.  (N.  S.)  61. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  20. 

Federal  employers'  liability  eases.    Note,  S  N.  0.  0.  A.  806. 

InstnictLon  in  action  for  injuries  under  Federal  Employers*  Liability 
Act  tliat  diminution  of  damages  should  be  in  proportion  to  amount  of  plain- 
tiff's negligence,  but  using  additional  words,  "as  compared  with  the  negli- 
gence of  the  defendant,"  instead  of  "as  compared  with  the  combined  negli- 
gence of  himself  and  the  defendant"  is  erroneous. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Tilghman,  237  U.  S.  501,  59 
L.  Ed.  1070,  35  Sup.  Ct.  653,  reversing  judgment  in  action  for  injuries 
under  Federal  Employers'  Liability  Act  for  erroneous  instruction  that 
if  plaintiff  was  injured  by  concurring  negligence  of  railway  and  himself, 
jury  should  deduct  whatever  amount  they  thought  proper  for  contribu- 
tory negligence;  Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  233  U.  S. 
49,  Ann.  Oaa.  19140,  168,  58  L.  Ed.  843,  34  Sup.  Ct.  581,  holding  refusal 
to  charge  contributory  negligence  would  defeat  recovery  as  matter  of  law 
in  action  by  employee  engaged  in  interstate  commerce  for  injuries  re- 
sulting from  concurring  negligence  of  himself  and  carrier  was  not  error, 
and  charge  as  to  comparative  negligence  was  more  favorable  than  car- 
rier was  entitled  to,  since  contributory  negligence  would  not  even  operate 
to  diminish  damages  where  injury  was  occasioned  in  part  by  violation 
of  Safety  Appliance  Act;  Clark  v.  Erie  R.  Co.,  230  Fed.  483,  in  action 
under  Federal  Employers'  Liability  Act  and  Safety  Appliance  Act  for 
injuries  to  switchman  in  interstate  commerce  from  defective  coupler,  in- 
structions as  to  contributory  negligence  were  more  favorable  than  de- 
fendant was  entitled  to,  under  proviso  to  section  3  of  former  act  abolish- 
ing such  defense  in  case  of  violation  by  carrier  of  statute  enacted  for 
safety  of  employee;  Connelley  v.  Pennsylvania  R.  Co.,  221  Fed.  509,  hold- 
ing decision  of  Circuit  Court  of  Appeals  on  question  of  negligence  is  law 
of  case  in  second  trial  of  action  for  death  of  track-walker,  where  addi- 
tional facts  tend  to  strengthen  inferences  drawn  from  facts  presented  at 
first  trial ;  Pennsylvania  Co.  v.  Sheeley,  221  Fed.  906,  137  C.  C.  A.  471, 
holding  in  action  for  injuries  under  Federal  Employers'  Liability  Act 
that  court's  erroneous  charge  on  contributory  negligence  was  plain  error 
which  Federal  court,  under  Rule  11,  must  notice  without  sufficient  ex- 
ception or  assignment,  and  ordering  new  trial  unless  error  of  not  mak- 
ing allowance  for  contributory  negligence  /san  be  cured  by  remittitor; 
New  York  etc.  R.  Co.  v.  Niebel,  214  Fed.  955,  131  C.  C.  A.  248;  holding 
error  in  instructions  as  to  proportion  in  diminution  of  damages  for  con- 
tributory negligence  in  action  for  death  under  Federal  Employers'  Lia- 
bility Act  was  not  prejudicial;  Louisville  etc.  R.  Co.  v.  Lankford,  209 
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Fed.  324, 126  C.  C.  A.  247,  in  action  under  Federal  Employers'  Liability 
Act  for  death  of  switchman,  refusal  to  charge  that  his  act  in  riding  on 
pilot  of  engine  with  knowledge  of  danger  should  (educe  damages  to 
nominal  sum  was  not  error;  St.  Louis  etc.  Ry.  Co.  v.  Rodgers,  118  Ark. 
269,  270,  176  S.  W.  698,  699,  holding  instruction  on  contributory  negli- 
gence in  action  under  Federal  Employers'  Liability  Act  following  words 
of  statute  and  explaining  meaning  was  correct;  Hammond  v.  Jackson- 
ville Electric  Co..  66  Fla.  153,  63  South.  711,  reversing  judgment  for  de- 
fendant in  action  for  injuries  under  State  statute  for  erroneous  instruc- 
tion as  to  comparative  negligence;  Nashville  etc.  Ry.  Co.  v.  Henry,  168 
Ky.  457,  182  S.  W.  663,  and  Nashville  etc.  Ry.  Co.  v.  Banks,  168  Ky. 
583,  182  S.  W.  662,  both  holding  instruction  as  to  contributory  negli- 
gence in  action  under  Federal  Employers'  Liability  Act  substantially 
embraced  law  on  that  subject ;  Louisville  etc.  R.  Co.  v.  HoUoway  's  Admr., 
163  Ky.  132,  173  S.  W.  346,  and  Cincinnati  etc.  Ry.  Co.  v.  Goode,  163 
Ky.  67,  68,  173  S.  W.  332,  333,  both  reversing  judgment  in  employee's 
action  under  Federal  Employers'  Liability  Act  for  erroneous  instruction 
as  to  diminution  of  damages  for  contributory  negligence;  Norfolk  etc. 
Ry.  Co.  V.  Thompson,  161  Ky.  823,  171  S.  W.  455,  holding  in  action  for 
injuries  to  brakeman  under  Federal  Employers'  Liability  Act,  it  was  for 
jury  to  compare  his  negligence  with  that  of  carrier  and  to  award  plaintiff 
such  proportional  part  of  full  amount  of  damages  as  carrier's  negligence 
bears  to  entire  negligence  of  both ;  Nashville  etc.  Ry.  v.  Henry,  158  Ky. 
96, 164  S.  W.  314,  holding  instruction  on  contributory  negligence  follow- 
ing language  of  statute  in  action  for  injuries  to  brakeman  under  Fed- 
eral Employers'  Liability  Act  was  erroneous,  since  plaintiff  can  recover 
such  proportional  amount  of  full  amount  of  damages  as  carrier's  negli- 
gence bears  to  combined  negligence  of  both;  Nashville  etc.  R.  Co.  v. 
Banks,  156  Ky.  614,  161  S.  W.  556,  and  Cross  V.  Chicago  etc.  R.  R.  Co., 
191  Mo.  App.  212,  177  S.  W.  1131,  both  holding  in  action  for  injuries  to 
employee  under  Federal  Employers '  Liability  Act,  instruction  that  dam- 
ages should  be  diminished  in  proportion  to  plaintiff's  negligence  as  com- 
pared with  defendant's  negligence  is  erroneous;  Louisville  etc.  R.  Co.  v. 
Heinig's  Admx.,  162  Ky.  24,  26,  171  S.  W.  857,  858,  reversing  judgment 
for  plaintiff  in  action  for  death  of  engineer  under  Federal  Employers' 
Liability  Act  where  jury  was  allowed  to  consider  negligence  of  carrier 
in  failing  to  equip  road  with  block  system  as  well  as  n^ligence  of  con- 
ductor, and  may  have  concluded  that  negligence  of  carrier  was  greater 
than  that  of  engineer,  since  carrier  was  negligent  in  two  particulars; 
Skaggs  V.  Illinois  Cent.  R.  Co.,  124  Minn.  507,  145  N.  W.  382,  holding 
instruction  upon  comparative  negligence  in  action  under  Federal  act  for 
injuries  to  brakeman,  while  technically  erroneous,  was  not  prejudicial; 
Waina  v.  Pennsylvania  Co.,  251  Pa.  St.  218,  96  Atl.  463,  holding  in  action 
for  injuries  to  track  laborer  in  interstate  commerce  under  Federal  Em- 
ployers' Liability  Act,  instructions  as  to  diminution  of  damages  for 
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contributory  negligence  were  substantially  correct ;  dissenting  opinion  in 
Tilghman  v.  Seaboard  Air  Line  R.  Co.,  167  N.  C.  171, 173,  83  S.  E.  1091, 
1092,  majority  hol^^ig  instruction  on  comparative  negligence  in  action 
for  injuries  to  railroad  employee  under  Federal  Employers'  Liability  Act 
was  not  erroneous;  Illinois  Cent.  R.  Co.  ▼.  Porter,  207  Fed.  316,  126 
C.  C.  A.  65,  ai^gfuendo. 

Instructions  as  to  duty  and  liability  of  defendant  generally  in  ac- 
tions under  Federal  Employers'  Liability  Act.  Note,  7  N.  C.  0.  A. 
524,  525,  526. 

InstructionB  as  to  contributory  negligence  in  actions  under  Federal 
Employers '  Liability  Act.    Note,  7  N.  0.  0.  A.  789. 

Where  instrnction  embodies  sereral  inroposltlonfl  of  law,  to  some  of 
wMcli  no  objection  could  be  taken,  general  exception  to  entire  Instrnction 
will  not  entitle  exceptor  to  take  advantage  of  mistake  or  error  in  some 
single  or  minor  proposition. 

Approved  in  Illinois  Central  Ry.  Co.  t.  Skaggs,  240  U.  S.  73,  60  L.  Ed. 
582,  36  Sup.  Ct.  252,  instruction  on  contributory  negligence  in  action  for 
injuries  to  brakeman  in  interstate  commerce  giving  erroneous  interpre- 
tation of  Federal  Employers'  Liability  Act  as  to  ratio  of  n^ligence  in 
first  part  was  not  prejudicial  error,  where  court  read  provision  of  stat- 
ute and  gave  correct  interpretation  in  last  part  of  charge,  and  no  request 
was  made  to  correct  first  part;  Gray  v.  Southern  R.  Co.,  167  N.  C.  435, 
83  S.  E.  850,  in  action  for  death  under  Federal  Employers'  Liability  Act, 
refusal  to  submit  separate  issues  as  to  total  damages  to  be  assessed  by 
jury  and  amount  to  be  deducted  for  contributory  negligence  was  not 
error,  where  whole  charge  covered  disputed  points. 

« 
Fireman  injured  while  walking  ahead  of  and  piloting  tbrongli  several 

switches  locomotive  to  be  attached  to  Interstate  train  was  engaged  in  in- 
terstate commerce  within  meaning  of  Federal  Employers'  Inability  Act. 

Approved  in  Shanks  v.  Delaware  etc.  R.  R.  Co..  239  U.  S.  558,  L.  B.  A. 
19160,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  190,  employee  injured  while  put- 
ting up  fixtures  in  machine-shop  of  railroad  used  in  interstate  and  intra- 
state commerce  cannot  recover  under  Federal  Employers'  Liability  Act; 
Law  v.  Illinois  Cent.  R.  Co.,  208  Fed.  871,  L.  R.  A.  19160, 17, 126  C.  C.  A. 
27,  action  for  injuries  to  boilermaker's  helper  injured  while  repairing  en- 
gine used  in  interstate  commerce,  but  temporarily  withdrawn  for  repairs, 
is  within  Federal  Employers'  Liability  Act;  Winters  v.  Minneapolis  etc. 
R.  Co.,  126  Minn.  263,  148  N.  W.  107,  action  for  injuries  to  employee 
injured  while  repairing  locomotive  used  in  interstate  and  intrastate  com- 
merce is  within  Federal  Employers*  Liability  Act. 

MisceUaneous.  Cited  in  Cincinnati  etc.  Ry.  Co.  v.  Gk>ode,  155  Ky.  154, 
159  S.  W.  695,  allowing  amendment  of  pleadings  in  action  for  death  to 
bring  case  under  Federal  Employers'  Liability  Act  and  withdrawing  per- 
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cmptory  instru^stion  for  defendant  without  precluding  trial  court  from 
^ving  such  instruction  on  retrial  if  it  is  proper  to  do  so. 

229  U.  8.  123-146,  57  L.  Ed.  1101,  33  Sup.  Ot  657,  DENVER  ▼.  NEW  TOBK 
TBUST  CO. 

Exceptional  power  to  review  upon  certiorari  dedsion  of  Olrcuit  Court 
of  Appeals  on  appeal  from  interlocutory  order  is  sparingly  exercised,  but 
sucli  power  exists  where  no  appeal  would  lie  from  final  decree  of  tbat  court, 
as  in  case  wbete  Jurisdiction  of  Circuit  Court  depended  entirely  upon 
diverse  dtizenslilp. 

Approved  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S. 
258,  60  li.  Ed.  684,  36  Sup.  Ct.  271,  denial  of  writ  of  certiorari  to  review 
interlocutory  decision  of  Circuit  Court  of  Appeals  on  first  appeal  does 
not  render  that  decision  law  of  case  so  as  to  prevent  correction  of  errors 
in  interlocutory  proceeding  and  in  review  of  final  decree  upon  writ  of 
certiorari;  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  409,  60  L.  Ed. 
716,  36  Sup.  Ct.  358,  allowing  writs  of  certiorari  before  final  decree 
where  two  district  courts  granted  injunctions  and  both  Circuit  Courts  of 
Appeal  reversed  upon  grounds  going  to  merits  and  differing  upon  fund- 
amental questions  relating  to  same  trademark. 

Whether  Jurisdiction  of  Circuit  Court  was  invoked  solely  upon  ground 
of  diverse  citizenship  or  whether  it  was  also  inv(4Eed  upon  ground  that 
Federal  question  was  involved  must  be  determined  upon  plaintiff's  state- 
ment of  cause  of  action;  and  cross-biU  seeking  relief  on  Federal  ground 
does  not  affect  question  of  Circuit  Court's  Jurisdiction. 

Approved  in  Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219,  34  Sup. 
Ct.  724,  action  of  ejectment  alleging  defendants  assert  ownership  under 
deed  void  under  act  of  Congress  restricting  alienation  of  Indian  lands 
docs  not  state  cause  of  action  within  Federal  jurisdiction;  Omaha  Elec- 
tric Light  etc.  Co.  v.  Omaha,  230  U.  S.  124,  57  L.  Ed.  1422,  33  Sup.  Ct. 
974,  declaration  in  suit  to  enjoin  city  from  disconnecting  wires  without 
allegation  that  resolution  of  1908  impairs  contract  or  is  denial  of  due 
process,  nor  reference  to  Federal  Constitution,  is  insufficient  to  state  case 
arising  lAder  Constitution.  r 

Where  jalsdlctlon  of  Circuit  Court  depends  entirely  upon  diverse  citi- 
zenshlp,  decision  of  Circuit  Court  of  Appeals  is  flnaL 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  230  U.  S.  126, 
57  L.  Ed.  1422,  33  Sup.  Ct.  974,  following  rule. 

Where  entire  caae  Is  substantially  covered  by  record,  case  may  be  dis- 
posed of  finally  in  connection  with  interlocutory  motion. 

Approved  in  In  re  J.  B.  Judkins  Co.,  205  Fed.  894^  124  C.  C.  A.  205, 
applying  rule. 
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Where  objectioiui  are  addressed  not  merely  to  injunction  order  but  to 
merits  of  bill  and  cross-bill,  Sopreme  Court's  power  of  re^ew  is  not  con- 
fined to  act  of  granting  injunctions,  but  may  extend  to  determining  whether 
there  is  any  Insigperable  objection  to  maintenance  of  either  bill,  and,  if  so, 
to  directing  final  decree  dismissing  it. 

Approved  in  Looisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
6,  124  C.  C.  A.  573,  holding  injunction  from  Federal  court  in  Kentucky 
restraining  railroad  from  interfering  with  unitary  system  of  telegraph 
lines  in  that  and  other  States  pending  proceedings  to  condemn  right  of 
way  was  not  abuse  of  discretion. 

Word  "contract*'  in  provision  of  franchise  ordinance  relating  to  renewal 
at  election  of  city  is  used  as  elsewhere  in  ordinance  as  inclusive  of  fran- 
chise to  occupy  and  use  streets^  and  city  is  under  no  obligation  to  elect  to 
purchase  or  to  renew  franchise. 

Approved  in  City  Water  Co.  v.  Chillicothe,  207  Fed.  505,  125  C.  C.  A 
165,  where  ordinance  limits  franchise  to  twenty  years  and  binds  city  to 
pay  rentals  for  hydrants  for  that  period,  contract  is  not  extended  by  per- 
mitting company  to  use  sftreets  for  pipes  after  expiration  of  that  period. 

Distinguished  in  Ashland  Waterworks  Co.  v.  Ashland,  230  Fed.  261, 
conferring  of  power  on  city  to  purchase  waterworks  plant  was  not  con- 
tract between  State  and  city,  and  exercise  of  option  to  purchase  given 
by  ordinance  of  1890  must  be  in  accordance  with  section  157  of  Kentucky 
Constitution. 

Where  ordinance  grants  franchise  "to  sudh  extent  as  the  city  m&y  law- 
fully grant  the  same,"  and  term  of  franchise  Is  explicitly  declared  to  be 
limited  to  twenty  years,  term  of  ftancliise  is  not  in  doubt. 

Approved  in  Des  Moines  Water  Co.  v.  Des  Moines,  206  Fed.  660,  124 
C.  C.  A.  445,  holding  franchise  of  water  company  limited  to  forty  years 
by  section  12  of  Franchise  Ordinance  of  1871  cannot  be  extended  by 
implication  from  provisions,  sections  1  to  8,  in  suit  to  determine  validity 
of  act  authorizing  condemnation  of  waterworks  after  expiration  of  such 
period. 

Equal  protection  clause  of  Fourteenth  Amendment  does  not  prevent 
city  from  applying  scheme  of  municipal  ownership  to  one  public  utility  and 
from  refusing  to  grant  franchises  that  will  bring  private  plants  la  ecmpetl- 
tion  with  its  own. 

Approved  in  Yandalia  R.  Co.  v.  Stillwell,  181  Ind.  291,  Ann.  Gas. 
1916D,  258, 104  N.  E.  297,  5  N.  C.  C.  A.  502,  Employers'  LdabiUty  Act  of 
1911  applying  only  to  employers  of  five  or  more  persons  is  not  denial  of 
equal  protection  of  law. 

Article  20  of  Colorado  Constitution,  under  which  DenTor  Home  Bole 
charter  was  adopted,  makes  distinction  between  modes  of  amending  cbar- 
ter  and  of  revlaing  it  In  eztenso  or  making  new  ona^  but  objection  to  sec- 
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tlon  264a  that  It  is  not  amendment  and  is  Invalid  because  not  approved  by 
convention  before  It  was  submitted  to  electors  cannot  be  sustained. 

Approved  in  Wheeler  v.  Denver,  231  Fed.  16, 145  C.  C.  A.  196,  uphold- 
ing section  264a,  Amendment  to  Denver  Charter,  relating  to  purchase  of 
waterworks,  and  holding  validity  of  bonds  must  be  determined  in  light 
of  that  section;  dissenting  opinion  in  People  ex  rel.  Moore  v.  Perkins, 
56  Colo.  50,  52,  Ann.  Oas.  1914D,  1154,  137  Pac.  66,  majority  upholding 
enactments  by  method  of  amendment  to  city  charter  creating  commission 
form  of  government  and  nonpartisan  system  of  elections. 

Distinguished  in  People  ex  rel.  Moore  v.  Perkins,  56  Colo.  33,  Ann. 
Gas.  1914D,  1154,  137  Pac.  60,  enactments  by  method  of  amendments 
to  city  charter  creating  commission  form  of  government  and  non- 
partisan system  of  elections  are  valid. 

Miscellaneous.  Cited  in  United  Railways  Co.  v.  St.  Louis,  241  IX  6. 
648,  60  Ii.  Ed.  1220,  36  Sup.  Ct.  550,  dismissing  for  want  of  jurisdic- 
tion; Wheeler  v.  Denver,  229  U.  S.  362,  57  L.  Ed.  1224,  33  Sup.  Ct. 
•  842,  holding  taxpayer's  suit  was  not  coUusively  brought,  although  in 
another  suit  merits  of  controversy  were  decided  against  him,  and  should' 
not  have  been  dismissed  for  want  of  jurisdiction. 

229  n.  8.  146-156,  Ann.  Cm.  19140,  163,  67  L.  Bd.  1126,  33  Sup.  Ct.  648, 
3  N.  O.  C.  A.  779,  PEDEBSEir  ▼.  DELAWARE,  L.  k  W.  B.  B.  CO. 

Bigbt  of  recovery  under  Federal  Employers'  Uability  Act  of  1908  arises 
only  where  Injury  Is  suffered  wMle  carrier  is  engaged  in  interstate  com- 
merce and  employee  is  so  engaged  at  time  of  injury. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60 
L.  Ed.  781,  36  Sup.  Ct.  390,  holding  refusal  of  instruction  that  if 
employee  at  time  of  death  was  engaged  in  interstate  commerce,  widow 
could  not  maintain  action  for  benefit  of  herself  and  as  next  friend  of 
minor  children,  and  for  benefit  of  deceased's  parents,  was  error;  South- 
em  Ry.  Co.  V.  Lloyd,  239  U.  S.  501,  60  L.  Ed.  406,  36  Sup.  Ct.  212, 
in  action  under  Federal  Employers'  Liability  Act  for  injuries  to  en- 
gineer testing  train  on  side-tracks  against  interstate  lessee  railroad 
operating  intrastate  road  of  lessor,  refusal  of  instruction  that  plain- 
tiff at  time  of  injury  was  not  engaged  in  intrastate  commerce  and 
leaving  issue  to  jury  under  instruction  that  burden  was  on  plaintiff 
to  prove  he  was  so  engaged,  was  not  error;  Bay  v.  Merrill  etc.  Lumber 
Co.,  211  Fed.  720,  and  Nordgard  v.  Marysville  etc.  Ry.  Co.,  211  Fed. 
722,  both  denying  recovery  under  Federal  Employers'  Liability  Act  for 
injuries  to  employee  of  railroad  injured  while  transporting  logs  to 
Puget  Sound  from  tract  of  land  in  Washington  owned  by  railroad, 
where  service  of  road  was  only  to  carry  logs  to  Sound,  although  eighty 
per  cent  of  logs  were  afterward  transported  in  interstate  or  foreign 
commerce;  Atlantic  Coast  line  B.  Co.  v.  Reaves,  208  Fed.  142,  125 
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C.  C.  A.  599,  holding  evidence  sufficient  to  warrant  finding  of  juiy 
that  switchman,  killed  while  moving  freight-cars,  was  engaged  in  in- 
terstate commerce  within  Federal  Employers'  Liability  Act;  Louisville 
etc.  R.  Co.  V.  Walker's  Admr.,  162  Ky.  218,  172  S.  W.  521, .  holding 
railroad  liable  for  death  of  laborer  brushed  off  of  trestle  by  unsuitable 
timber  placed  on  push-car  with  permission  of  foreman  by  members  of 
crew  repairing  bridge;  Adams  Express  Co.  v.  Cook,  162  Ky.  596,  172 
S.  W.  1097,  holding,  in  action  to  recover  full  amount  of  damages  to 
interstate  shipment,  validity  of  limited  liability  contract  must  be  deter- 
mined) by  Federal  law;  La  Casse  v.  New  Orleans  etc.  R.  Co.,  135  La. 
132,  133,  64  South.  1013,  holding  roundhouse  employee  killed  whilf 
steaming  up  locomotive,  whose  last  trip  was  interstate,  was  not  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act, 
and  widow  may  maintain  action  for  his  death;  Femette  v.  Pere 
Marquette  R.  Co.,  175  Mich.  673,  144  N.  W.  836,  recovery  for  injuries 
received  in  collision  by  employee  on  train  running  between  points  in 
State  and  carrying  cars  billed  to  points  outside  of  State  must  be  under 
Federal  Employers'  Liability  Act;  Campbell  v.  Canadian  Northern  Ry. 
Co.,  124  Minn.  250,  144  N.  W.  773,  construing  Federal  Employers'  Liar 
bility  Act  and  holding  railroad  liable  for  injuries  to  engineer  while 
operating  over  track  of  another  railroad  under  traffic  agreement;  Mc- 
intosh V.  St.  Louis  etc.  Ry.  Co.,  182  Mo.  App.  296,  168  S.  W.  822, 
holding  petition  in  action  for  injuries  to  employee,  repairing  bridge, 
from  negligence  of  coemployee,  not  ailing  employee  is  engaged  in  in- 
terstate commerce  nor  referring  to  State  or  Federal  statute,  states  cause 
of  action  under  Federal  statute;  White  v.  Central  Vermont  Ry.  Co., 
87  Vt.  337,  89  Atl.  621,  declaration  in  action  for  death  of  brakeman, 
claimed  by  plaintiff  to  be  under  Federal  Employers'  Liability  Act, 
failing  to  allege  employment  in  interstate  commerce,  is  aided  by  de- 
fendant's plea  setting  up  such  facts;  dissenting  opinion  in  Renn  v. 
Seaboard  etc.  Ry.  Co.,  170  N.  C.  146,  86  S.  E.  973,  majority  allowing 
amendment  to  complaint  in  action  against  railroad  for  injuries  to 
pump  repairer,  by  adding  allegation  that  plaintiff  was  engaged  in 
interstate  commerce,  although  more  than  two  years  had  elapsed;  Hicksr 
v.  Atlantic  etc.  R.  Co.,  17  Ga.  App.  71,  86  S.  E.  251,  ai^uendo. 

Federal  Employers'  Liability  Act.    Notes,  L.  B.  A.  19150»  63,  64;  47 
L.  R.  A.  (N.  S.)  58,  56,  67. 

When   an   action  is  maintainable  under  the  Federal  Employers' 
Liability  Act.    Note,  S  N.  0.  0.  A.  789. 

Wliere  causal  negligence  is  that  of  coemployee,  it  Is  not  essential  that 
be  should  be  employed  in  interstate  commerce  to  give  right  of  recoTory  for 
Injury  or  death  of  employee  in  interstate  commerce. 

Approved  in  Hawkins  v,  St^  Louis  etc.  R.  Co.,  189  Mo.  App.  226, 
174  S.  W.  136,  in  action  under  Federal  Employers'  Liability  Act, 
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assistant  general  foreman  of  roundhouse  taking  out  engine  at  night  for 
interstate  ran  did  not  as  matter  of  law  assume  risk  of  injury  from 
fall  under  locomotive  by  stumbling  over  screw-jack  left  by  day  em- 
ployees. 

Work  of  keeping  instnunentalities  nsed  In  interstate  commerce  in 
proper  state  of  repair  is  so  closely  connected  with  such  commerce  as  to  be 
part  of  it  in  practice  and  in  legal  contemplation,  even  If  such  instrumen- 
talities are  also  used  in  intrastate  commerce. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  478, 
Ann.  Oas,  19140,  163,  58  L.  Ed.  1065.  34  Sup.  Ct.  646,  10  N.  C.  C.  A. 
182,  employee  of  interstate  carrier  engaged  in  moving  freight-cars 
loaded  with  intrastate  freight  from  one  part  of  city  to  another,  is  not 
engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act;  St.  Louis  etc.  Ry.  Co.  v.  Seale,  229  U.  S.  158,  Ann.  Oaa.  19140, 
156,  57  L.  Ed.  IISS,  33  Sup.  Ct.  651,  holding,,  in  action  for  death, 
employee  injured  while  sealing  up  and  labeling  interstate  and  intra- 
state cars  was  engaged  in  interstate  commerce  within  Federal  Employ- 
ers' Liability  Act;  Coal  &  Coke  Ry.  Co.  v.  Deal,  231  Fed.  6(J7,  145 
C.  C.  A.  490,  allowing  recovery  under  Federal  Employers'  Liability 
Act  for  injuries  to  lineman  erecting  telegraph  pole  for  line  to  T)e  used 
in  direction  of  interstate  trains;  Lombardo  v.  Boston  etc.  R.  R.  Co., 
223  Fed.  431,  432,  employee  injured  while  shoveling  dirt  from  between 
ties  of  tracks  used  in  interstate  and  intrastate  commerce  is  engaged 
in  interstate  commerce  within  Federal  act;  Columbia  etc.  R.  Co.  v. 
Sauter,  223  Fed.  608,  609,  139  C.  C.  A.  150,  employee  killed  while 
constructing  bridge  for  use  by  interstate  and  intrastate  trains  is  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Pittsbm-gh  etc.  Ry.  -Co.  v.  Glinn,  219  Fed.  150,  135  C.  C.  A.  46,  switch- 
man killed  while  aligning  switches,  and  engaged  in  handling  inter- 
state and  intrastate  freight  just  before  his  death  is  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act;  Tralich  v. 
Chicago  etc.  Ry.  Co.,  217  Fed.  677,  holding  in  action  for  injuries  mem- 
ber of  construction  gang  operating  steam  shovel  to  remove  earth  from 
interstate  tracks  is  engaged  in  interstate  commerce  within  Federal 
Employers'  Liability  Act,  and  removal  of  cause  is  prohibited  by  act 
of  1911;  Deal  v.  Coal  etc.  Ry.  Co.,  215  Fed.  286,  action  for  injuries 
by  employee  of  interstate  road  repairing  telegraph  lines  used  in  direct- 
ing trains,  is  within  Federal  Employers'  Liability  Act;  Eng  v.  South- 
em  Pac.  Co.,  210  Fed.  93,  action  by  employee  injured  while  framing 
up  new  office  in  freight-shed  of  railroad  engaged  in  interstate  and 
intrastate  commerce  is  within  Federal  Employers'  Liability  Act;  Law 
V.  Dlinois  Cent.  R.  Co.,  208  Fed.  871,  872,  873,  L.  R.  A.  19150,  17, 
126  C.  C.  A.  27,  boilermaker's  helper  injured  while  repairing  engine 
used  in  interstate  commerce,  but  temporarily  withdrawn  for  repairs. 
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is  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act  in  1908;  Southern  Pacific  Co.  v.  Pillsbury,  170  Cal.  787,  789,  790, 
791,  151  Pac.  279,  280,  281,  employee  killed  in  roundhonse  while  re- 
pairing switch  engine  withdrawn  from  interstate  commerce  three  days 
before  and  returned  three  days  after  his  death,  where  seventy  per 
cent  of  work  of  engines  in  yard  is  interstate  commerce,  was  engaged 
in  interstate  commerce  within  Federal  act,  and  State  Industrial  Com- 
mission had  no  jurisdiction  to  make  award  for  his  death;  Louisville 
etc.  R.  Co.  y.  Eemp,  140  Qa.  659,  79  S.  E.  559,  section  foreman  in- 
specting track  used  for  interstate  and  intrastate  commerce  and  injured 
by  interstate  train  is  engaged  in  interstate  commerce  within  Federal 
Employers'  Liability  Act;  Southern  Ry.  Co.  v.  Puckett,  16  Ga.  App. 
556,  558,  85  S.  E.  812,  track  inspector  injured  after  inspecting  inter- 
state cars  and  while  waiting  to  inspect  other  interstate  cars  is  engaged 
in  interstate  commerce;  Stalcy  v.  Illinois  Central  R.  R.  Co.,  268  III 
358,  371,  L.  R.  A.  19I6A,  450.  109  N.  E.  343,  347,  Federal  Employers' 
Liability  Act  of  1908,  not  State  Workmen's  Compensation  Act  of  1911, 
controls  action  for  death  of  machinist  in  switchyards  sent  by  superior 
officer  to  repair  whistle-rod  on  engine  switching  cars  engaged  in  inter- 
state commerce;  Pittsburgh  etc.  R.  Co.  v;  Farmers'  Trust  etc.  Co., 
183  Ind.  293,  108  N.  E.  110,  fact  that  yard  clerk  making  records 
of  incoming  and  outgoing  interstate  and  intrastate  cars  was  killed  by 
train  not  engaged  in  interstate  commerce  does  not  bar  recovery  under 
Federal  act;  Chicago  etc.  R.  Co.  v.  Steele,  183  Ind^  446,  108  N.  E.  5, 
laborer  working  on  track  to  be  used  for  interstate  trains,  but  not  yet 
used  and  which  may  never  be  completed,  is  not  engaged  in  interstate 
conmierce  within  Federal  Employers'  Liability  Act;  Armbruster  v. 
Chicago  etc.  Ry.  Co.,  166  Iowa,  176,  147  N.  W.  345,  action  for  death 
of  employee  killed  while  coaling  engine  preparatory  to  interstate  trip 
must  be  brought  under  Federal  Employers'  Liability  Act,  not  under 
State  statute;  Barker  v.  Kansas  City  etc.  Ry.  Co.,  94  Kan.  179,  146 
Pac.  359,  fireman  on  switch  engine  hauling  coal  between  intrastate 
points  for  interstate  carrier  is  not  engaged  in  interstate  commerce; 
Thornbro  v.  Kansas  City  etc.  Ry.  Co.,  91  Kan.  690,  Ann.  Gas.  1915D, 
814,  139  Pac.  411,  and  Thornbro  v.  Kansas  City  etc.  Ry.  Co.,  92  Kan. 
687,  688,  142  Pac.  252,  both  holding  brakeman  killed  by  using  defective 
coupler  on  train  made  up  largely  of  interstate  cars  was  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act;  Chesa- 
peake etc.  Ry.  Co.  v.  Komhoff,  167  Ky.  358,  359,  180  S.  W.  525,  action 
for  injuries  to  mechanic  by  turntable  turning  interstate  engine  is  within 
Federal  Employers'  Liability  Act;  Louisville  etc.  R.  R.  Co.  v.  Parker's 
Admr.,  165  Ky.  664,  665,  177  S.  W.  468,  holding  in  action  for  death 
that  employee  removing  intrastate  cars  preliminary  to  removal  of  inter- 
state cars  was  not  engaged  in  interstate    commerce  within   Federal 
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Employers'  Liability  Act;  Louisville  etc.  R.  Co.  v.  Strangers  Admx., 
156  Ky.  448,  161  S.  W.  244,  action  for  death  of  flagman  on  train  pro- 
ceeding to  intrastate  point  under  new  orders  after  completing  inter- 
state journey  is  not  within  Federal  Employers'  Liability  Act;  Corbett 
V.  Boston    &   M.  R.  R.  Co.,  219  Mass.  356,  358,  107  N.  E.  62,  63,  9 
IN*.   C.  C.  A.  695,  wher^  widow  brings  action  for  death  of  husband 
under  State  statute  and  after  appointment  as  administratrix  brings 
action  under  Federal  Employers'  Liability  Act,   State  court  having 
jurisdiction  of  both   actions  may  determine  which  law   applies,  and 
plaintiff  is  not  required  to  elect;  Peery  v.  Illinois  Cent.  R.  R.  Co.,  123 
Minn.  267,  269,  143  N.  W.  725,  726,  and  Peery  v.  Illinois  Cent.  R.  R. 
Co.,  128  Minn.  120,  121,  150  N.  W.  382,  both  ^holding  conductor  injured 
on  return  trip  to  terminal  point  with  empty  cars  after  taking  train 
of  interstate  cars  to  another  point  in  State,  is  engaged  in  interstate 
commerce  within  Federal  Employers'  Liability  Act;  Crandall  ▼•  Chicag) 
etc.  R.  Co.,  127  Minn.  499,  600,  150  N.  W.  166,  action  for  death  of 
switchman  killed  while  making  up  interstate  train  is  within  Federal 
Employers'  Liability  Act;  Cousins  v.  Illinois  Cent.  R.  Co.,  126  Minn. 
174,  175,  148  N.  W.  59,  6  N.  C.  C.  A.  205,  laborer  injured  while  wheel- 
ing bairow  of  coal  to  heat  repair-shops  used  in  repairing  interstate 
ears   is   engaged  in  interstate   commerce  within  Federal    Employers' 
^iiabiUty  Act;  Hardwick  v.  Wabash  R.  Co.,  181  Mo.  App.  160,  161, 
168  8.  W.  330,  action  for  death  of  section-man  killed  while  sweeping 
snow  from  tracks  used  by  interstate  and  intrastate  trains  is  within 
Federal   Employers'   Liability   Act;   Moliter  v.   Wabash   R.   Co.,   180 
Mo.  App.  87,  168  S.  W.  251,  employee  injured  while  cutting  out  cars 
loaded  with  interstate  freight  from  train  engaged  in  interstate  and 
intrastate  commerce  is  within  Federal  Employers'  Liability  Act;  Alex- 
ander V.  Great  Northern  Ry.  Co.,  51  Mont.  572,  154  Pac.  915,  conductor 
killed  while  operating  work  train  loading  ties  to  be  taken  to  plant  in 
State  and  afterward  to  be  used  in  construction  work  within  or  without 
State  is  not  engaged  in  interstate  commerce  withiif  Federal  act;  Will- 
ever  V.  Delaware  etc.  R.  R.  Co.,  87  N.  J.  L.  350,  94  Atl.  596,  action 
for  death  of 'railroad  section  foreman  killed  while  at  work  with  gang^ 
repairing  switches  in  yard  used  for  making  np  interstate  and  intra- 
state trains  is  within  Federal  Employers'  Liability  Act;  Tonsellito  v. 
New  York  Central  etc.  Co.,  87  N.  J.  L.  653,  654,  94  Atl.  805,  employee 
engaged  in  firing  locomotive  preparatory  to  interstate  trip  is  engaged 
in  interstate  commerce;  St.  Louis  etc.  R.  Co.  v.  Brown,  45  Okl.  156, 
144  Pac.  1079,  holding  in  action  for  injuries,  evidence  of  employment 
in  interstate  commerce  was  sufficient  to  take  case  to  jury;  Atchison 
etc.  Ry.  Co.  v.  Pitts,  44  Okl.  608,  145  Pac.  1149,  employee  injured 
while  coupling  engine-tender  and  baggage-car  is  not  engaged  in  inter- 
state commerce,  although  train  when  made  up  will  include  three  inter- 
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state  freight-cars;  Glunt  v.  Pennsylvania  R.  Co.,  249  Pa.  525,  528, 
529,  95  Atl.  110,  111,  railroad  employee  was  engaged  in  interstate 
commerce  so  as  to  be  within  protection  of  Federal  Employers'  Liability 
Act,  where  he  was  injured  by  being  struck  by  passenger  train  while 
he  was  waiting  for  freight  train  to  pass  over  another  track  on  which 
he  was  working,  where  tracks  were  used  in  interstate  commerce;  Hench 
V.  Pennsylvania  R.  Co.,  246  Pa.  8,  Ann.  Oas.  1916D,  280,  L.  E.  A.  1915D, 
557,  91  Atl.  1058,  denying  recovery  in  action  against  railroad  under 
Federal  Employers'  Liability  Act  and  Safety  Appliance  Act  for  death 
of  brakeman,  where  burden  on  plaintiff  to  prove  brakeman  was  en- 
gaged in  interstate  commerce  was  not  borne;  Cincinnati  etc.  Ry.  Co. 
V.  Bonham,  130  Tenn.  446,  447,  171  S.  W.  82,  action  for  death  of 
signalman  operating  signals  controlling  interstate  and  intrastate  trains 
must  be  brought  under  Federal  Employers'  Liability  Act,  and  widow 
cannot  sue  in  her  individual  capacity;  Grow  v.  Oregon  Short  Line 
R.  Co.,  44  Utah,  171,  172,  173,  174,  175,  177,  178,  180,  Ann.  Cas. 
1915B,  481,  138  Pac.  402,  403,  404,  405,  action  for  death  of  employee 
of  interstate  road,  killed  by  interstate  train  while  installing  block- 
signal  system  to  protect  interstate  and  intrastate  trains,  is  within  Fed- 
eral Employers'  Liability  Act;  Southern  Ry.  Co.  v.  Jacobs,  116  Va.  191, 
81  S.  E.  100,  fireman  of  interstate  freight  train  injured  while  shifting 
intrastate  cars  in  local  freight  yard  in  making  up  interstate  train  is 
within  Federal  Employers'  Liability  Act;  Anest  v.  Columbia  efc.  R. 
Co.,  89  Wash.  613,  154  Pac.  1102,  action  for  death  of  ti'ack  inspector 
killed  while  insx)ecting  main  track  used  in  interstate  and  intrastate 
commerce  is  within  Federal  Employers'  Liability  Act;  Zavitovsky  v. 
Chicago  etc.  Ry.  Co.,  161  Wis.  464,  154  N.  W.  975,  employee  engaged 
in  cleaning  floor  by  shoveling  back  into  bin  coal  used  for  interstate 
locomotives  is  not  engaged  in  interstate  commerce  within  Federal  Em- 
ployers* Liability  Act;  Graber  v.  Duluth  etc.  Ry.  Co.,  159  Wis.  418, 
419,  150  N.  W.  491,  brakeman  going  into  saloon  after  interstate  ran 
and  injured  while  returning  for  orders  from  conductor  is  within  Fed- 
eral Employers'  Liability  Act;  dissenting  opinion  in  Shanks  v.  Dela- 
ware etc.  R.  Co.,  214  N.  T.  423,  424,  425,  Ann.  Oaa.  1916E,  467,  108 
N.  E.  647,  648,  majority  holding  mechanic,  generally  employed  in 
repairing  interstate  engines,  injured  while  moving  countershaft  in  re- 
pair-shops on  Sunday,  is  not  engaged  in  interstate  commerce  within 
Federal  Employers'  Liability  Act. 

Explained  in  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  268,  269,  270, 
142  C.  C.  A.  558  (affirming  221  Fed.  465,  456),  holding  employee  in- 
jured while  inspecting  intrastate  passenger  train  is  not  within  Federal 
Employers'  Liability  Act  of  1908,  although  train  connected  with  inter- 
state trains,  advertised  that  fact  and  frequently  carried  interstate 
passengers,  and  denying  recovery  for  his  death. 
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Distinguished  in  Illinois  Cent.  R.  Co.  v.  Rogers,  221  Fed.  53,  136 
C.  C.  A.  530,  employee  engaged  in  cleaning  stencils  used  to  mark  inter- 
state cars  is  not  engaged  in  interstate  commerce  within  Federal  Em- 
ployers' Liability  Act;  Shanks  v.  Delaware  etc.  R.  Co.,  214  N.  Y. 
417,  419,  420,  Ann.  Obb.  1916E,  467,  108  N.  E.  646,  646,  action  for 
injuries  by  mechanic,  generally  engaged  in  repairing  interstate  engines, 
but  injured  while  moving  countershaft  in  repair-shops  on  Sunday,  is 
not  within  Federal  Employers'  Liability  Act. 

With  construction  of  tracks,  bridges,  engines  or  ears  which  have  not  yet 
become  Instmmeoitalities  of  interstate  commerce  we  are  not  concerned  with 
here,  but  only  with  work  of  maintaining  them  after  they  have  become  such 
Instrumentalities  and  during  their  use  as  such. 

Approved  in  Raymond  v.  Chicago  M.  &  St.  P.  Ry.  Co.,  233  Fed. 
240,  241,  147  C.  C.  A.  245,  laborer  in  tunnel  to  be  used  in  interstate 
and  intrastate  commerce  is  not  engaged  in  interstate  commerce  within 
Federal  Employers'  Liability  Act;  Bravis  v.  Chicago  etc.  Ry.  Co.,  217 
Fed.  236,  133  C.  C.  A.  228,  employee  constructing  bridge  six  hundred 
feet  from  railroad  on  cut-off,  which  has  not  been  provided  with  rails 
nor  used  as  railroad,  is  not  engaged  in  interstate  commerce;  Jackson 
V.  Chicago  etc.  Ry.  Co.,  210  Fed.  498,  laborer  injured  in  construction 
of  tunnel  to  be  used  in  interstate  commerce  cannot  recover  under  Fed- 
eral Employers'  Liability  Act;  General  Ry.  etc.  Co.  v.  Commonwealth, 
118  Va.  306,  87  S.  E.  600,  foreign  corporation  manufacturing  signal 
devices  to  equip  railroad  within  State  is  not  engaged  in  interstate 
commerce,  and  its  property  delivered  to  its  own  order  in  State  is  subject 
to  State  tax  and  to  provisions  of  Code  1904,  §  1104,  relating  to  filing 
of  certificate. 

Distinguished  in  dissenting  opinion  in  Grow  v.  Oregon  Short  Line 
R.  Co.,  44  Utah,  182,  183,  184,  185,  Ann.  Gas.  1915B,  481,  138  Pac. 
406,  407,  majority  holding  action  for  death  of  employee  installing  block- 
signal  system  to  protect  interstate  and  intrastate  trains  is  within  Fed- 
eral Emplo^^rs'  Liability  Act. 

Ballroad  employee  injured  while  carrying  bolts  to  be  used  in  repairing 
bridge  of  interstate  railroad  is  engaged  in  interstate  commerce  within  mean- 
ing of  Federal  Employers'  Inability  Act  of  1908. 

Approved  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S.  559,  L.  B.  A. 
19160,  797,  60  L.  Ed.  488,  36  Sup.  Ct.  190,  employee  injured  while 
patting  up  fixtures  in  machine-shop  of  railroad  used  in  interstate  and 
intrastate  commerce  cannot  recover  under  Federal  Employers'  Liability 
Act;  North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  260,  Ann.  Gas. 
19140,  159,  68  L.  Ed.  596,  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  117,  holding, 
in  action  for  death,  acts  of  employee  in  inspecting,  oiling,  firing  and 
preparing  engine  for  interstate  trip  were  part  of  interstate  commerce; 
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Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  961,  147  C.  C.  A.  624,  holding 
in  action  for  injuries  that  carpenter  riding  on  train  carrying  equip 
ment  to  repair  bridge  used  in  interstate  commerce,  and  on  his  way  to 
make  such  repairs,  is  engaged  in  interstate  commerce  within  Federal 
Employers*  Liability  Act;  Canadian  Pac.  Ry.  Co.  v.  Thompson,  232 
Fed.  356,  146  C.  C.  A.  401,  brakeman  on  work-train  of  interstate  and 
foreign  road  picking  up  rails  along  tracks  to  transport  them  to  other 
points  on  interstate  road  is  engaged  in  interstate  commerce  within 
Federal  Employers'  lifibility  Act;  Philadelphia  etc.  R.  Co.  v.  MeCon- 
nell,  228  Fed.  265,  266,  142  C.  C.  A.  555,  foreman  of  gang  on  work 
train  removing  old  rails  from  track  used  for  interstate  and  intrastate 
commerce  is  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act;  Thomas  v.  Boston,  219  Fed.  182,  134  C.  C.  A.  554,  8 
N.  C.  C.  A.  985,  carpenter  injured  while  tearing  down  roundhouse 
used  in  interstate  commerce  and  partially  destroyed  by  fire  preparatory 
to  rebuilding  same  for  use  in  interstate  commerce  is  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act ; .  San  Pedro 
etc.  R.  Co.  V.  Davide,  210  Fed.  872,  127  C.  C.  A.  '454,  section-hand 
engaged  in  ballasting  interstate  track  and  injured  while  riding  on  hand- 
car returning  from  work  may  recover  under  Federal  Employers'  Lia- 
bility Act;  Illinois  Cent.  R.  Co.  v.  Porter,  207  Fed.  316,  316,  125 
C.  C.  A.  55,  holding  in  action  for  injuries  resulting  in  death  that 
truckman  wheeling  interstate  freight  from  warehouse  to  car  for  inter- 
state transportation  is  engaged  in  interstate  commerce  within  Federal 
Employers'  Liability  Act;  Stephens  v.  Chicago  etc.  Ry.  Co.,  206  Fed. 
855,  holding  in  action  for  injuries,  car  inspector  was  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act,  and  deny- 
ing motion  to  remand  where  objection  to  removal  was  waived;  Atlantic 
Coast  Line  R.  Co.  v.  Jones,  9  Ala.  App.  516,  63  South.  699,  action  for 
injuries  to  watchman  of  dead  engine  resulting  from  n^ligence  of  con- 
ductor on  interstate  train  hauling  engine  is  within  Federal  Employers' 
Liability  Act ;  Clark  v.  Chicago  etc.  Ry.  Co.,  170  Iowa,  458,  152  N.  W. 
638,  recovery  for  injuries  to  employee  repairing  side-tracks  used  in 
interstate  commerce  must  be  under  Federal  Employers'  Liability  Act; 
Cincinnati  etc.  Ry.  Co.  v.  Tucker,  168  Ky.  147,  181  S.  W.  942,  action 
for  injury  to  section-hand  repairing  interstate  track  is  within  Federal 
Employers'  Liability  Act;  Illinois  etc.  R.  R.  Co.  v.  Kelly,  167  Ky.  747, 
749,  760,  181  S.  W.  376,  377,  track  laborer  injured  while  loading 
unused  steel  rails  on  flat-car  from  interstate  railroad's  right  of  way 
is  not  engaged  in  interstate  commerce  within  meaning  of  Federal  Em- 
ployers' Liability  Act  of  1908;  Thompson  v.  Cincinnati  etc.  By.  Co., 
165  Ky.  261,  263,  176  S.  W.  1008, 1009,  carpenter  injured  while  working 
on  extension  to  repair-shop  used  in  interstate  commerce  is  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act;  Cin- 
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cinnati  etc.  Ry.  Co.  v.  Goode,  156  Ky.  153,  159  S.  W,  695,  allowing 
amendment  to  pleadings  in  action  for  death  of  brakeman  on  interstate 
X>assenger  train  to  bring  case  within  Federal  Employers'  Liability  Act; 
Gaines  v.  Detroit  etc.  Ry.  Co.,  181  Mich.  377,  148  N.  W.  397,  employee 
of  intrastate  road  repairing  car  of  interstate  road  brought  into  State 
on  intrastate  road's  tracks  is  engaged  in  interstate  commerce  and  may 
recover  under  Federal  Employers'  Liability  Act;  Cherpeski  v.  Great 
Northern  Ry.  Co.,  128  Minn.  362,  150  N.  W.  1091,  in  action  for  injuries 
to  section  foreman  taking  rails  from  interstate  track,  loading  them  on 
flat-car  and  replacing  them,  question  whether  he  was  engaged  in  inter- 
state commerce  was  for  jury;  Winters  v.  Minneapolis  etc.  R.  Co.,  126 
Minn.  263,  148  N.  W.  107,  action  for  injuries  to  employee  injured 
while  repairing  locomotive  used  in  interstate  and  intrastate  commerce 
is  within  Federal  Employers'  Liability  Act;  Barlow  v.  Lehigh  Valley 
R.  Co.,  214  N.  Y.  119,  120,  107  N.  E.  815,  engineer  of  switch  engine 
injured  while  placing  coal  cars,  coming  from  another  State,  on  trestle 
to  be  unloaded  for  use  in  interstate  engines,  may  recover  under  Fed- 
eral Employers'  Liability  Act;  Sears  v.  Atlantic  etc.  R.  R.**Co.,  169 
N.  C.  451,  86  S.  E.  178,  switchman  cutting  out  car  of  interstate  train 
is  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act;  Saunders  v.  Southern  Ry.  Co.,  167  N.  C.  379,  83  S.  E.  575,  hold- 
ing, in  action  for  death,  employee  installing  block-signal  system  on 
interstate  road  is  engaged  in  interstate  commerce  within  Federal  Em- 
ployers' Liability  Act;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  36,  81 
S.  E.  1007,  7  N.  C.  C.  A.  533,  engineer  injured  on  trial  trip  within 
State,  preparatory  to  interstate  trip,  is  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Kamboris  v.  Oregon- Wash- 
ington R.  ft  N.  Co.,  75  Or.  363,  146  Pac.  1098,  employee  unloading  coal 
into  chutes  for  interstate  trains  is  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Oberlin  v.  Oregon-Washington 
R.  etc.  Co.,  71  Or.  182,  184,  142  Pac.  556,  557,  action  for  injury  to 
brakeman,  whose  general  duties  were  to  use  locomotive  to  move  inter- 
state and  intrastate  freight-cars  in  yards,  injured  while  coupling  loco- 
motive to  private  car  to  be  used  in  State,  is  within  Federal  Employers' 
Liability  Act;  Waina  v.  Pennsylvania  Co.,  251  Pa.  St.  216,  96  Atl. 
462,  action  for  injuries  to  laborer  repairing  interstate  track  and  in- 
jured while  crossing  to  get  tools  under  directions  of  gang  boss  is  within 
Federal  Employers'  Liability  Act;  Sanders  v.  Charleston  etc.  Ry.  Co., 
97  S.  C.  52,  81  S.  E.  283,  employee  engaged  in  rela3dng  rails  of 
interstate  track  and  injured  by  incoming  freight  train  while  asleep  in 
bunk  of  shanty-car  is  within  Federal  Employers'  Liability  Act ;  Bolch  v. 
Chicago  etc.  Ry.  Co.,  90  Wash.  57,  165  Pac.  425,  action  for  injuries 
by  employee  switching  car  loaded  with  interstate  shipment  of  lumber 
is  within  Federal  Employers'  Liability  Act ;  Wesseler  v.  Great  Northern 
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Ry.  Co.,  90  Wash.  235,  155  Pac.  1063,  action  for  injuries  by  express 
messenger  in  charge  of  interstate  train's  electric  plant  is  within  Fed- 
eral Employers*  Liability  Act;  Chicago  etc.  Ry.  Co.  v.  Gray,  237  U.  S. 
401,  59  L.  Ed.  1018,  35  Sup.  Ct.  620,  9  N.  C.  C.  A.  456,  and  Delaware 
&  Hudson  Co.  V.  Ketz,  233  Fed.  34,  147  C.  C.  A.  101,  both  arguendo. 

Distinguished  in  Thomas  v.  Boston  etc.  R.  R.  Co.,  218  Fed.  144,  em- 
ployee injured  while  tearing  down  roundhouse  used  in  interstate  com- 
merce, but  rendered  useless  by  fire,  is  not  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Louisville  etc.  R.  Co.  v.  Bar- 
rett, 143  Ga.  747,  748,  86  S.  E.  925,  watchman  killed  by  intrastate  pas- 
senger train  while  warning  travelers  of  approach  of  interstate  freight 
train  is  not  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act ;  Miller  v.  Kansas  City  Western  Ry.  Co.,  180  Mo.  App.  376, 
168  S.  W.  338,  conductor  on  local  electric  car  is  not  engaged  in  inter- 
state commerce,  within  Federal  act  of  1908,  although  tracks  are  used  for 
interstate  commerce  and  car  with  which  his  car  collided  was  so  engaged; 
Salmon  v.  Southern  Ry.  Co.,  133  Tenn.  230,  236,  180  S.  W.  166,  167, 168, 
employee  directing  unloading  of  barrels  of  paint  to  be  used  in  painting 
interstate  and  intrastate  cars  is  not  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act  of  1908. 

Employees  entitled  to  protection  under  Federal  Employers'  Liabil- 
ity Act.    Note,  Ann.  Gas.  1916E,  477. 

What  employees  are  within  the  Federal  Employers  Liability  Act 
Notes,  6  N.  0.  0.  A.  198;  10  N.  G.  0.  A.  156, 157. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  11, 12, 13. 

Application  of  Federal  Employers'  Liability  Act  to  employees  en- 
gaged in  construction  work.    Note,  8  N.  0.  0.  A.  988»  985. 

Liability  for  injuries  to  employees  engaged  in  demolishing  atmo- 
tures.    Note,  9  N.  G.  0.  A.  806. 

Federal  court  ia  without  authority  to  render  Judgment  on  evidaiice  not- 
witbstanding  verdict. 

Approved  in  Myers  v.  Pittsburgh  Coal  Co.,  233  U.  S.  189,  58  L.  Ed. 
910,  34  Sup.  Ct.  559,  following  rule;  King  v.  Kaw-Mo  Wholesale  Grocer 
Co.,  188  Mo.  App.  240,  175  S.  W.  79,  holding,  in  personal  injury  actioD, 
that  motion  non  obstante  veredicto  is  for  sole  use  of  plaintiff  and  must 
be  grounded  on  pleadings,  and  denying  such  motion  filed  by  defendant  on 
ground  that  verdict  was  not  supported  by  evidence;  Capital  Traction  Ca 
V.  Brinley,  43  App.  D.  C.  440,  reversing  judgment  on  verdict  and  remand- 
ing cause  for  new  trial  in  action  for  wrongful  ejectment  from  street-car 
for  refusal  to  admit  transportation  records  in  evidence  to  show  number 
of  cars  passing  transfer  point  between  time  plaintiff  reached  it  and  time 
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he  boarded  car;  Springfield  Fire  etc.  Ins.  Co.  v.  Chandlee,  41  App.  D.  C. 
213,  holding  defendant  was  entitled  to  directed  verdict  and  reversing 
judgment  on  verdict  in  action  upon  insurance  policy  for  automobile  and 
remanding  cause  for  further  proceedings. 

Power  of  Federal  court  to  enter  judgment  non  obstante  veredicto. 
Note,  Ann.  Oas.  1914D,  1053. 

Act  of  Congress  Hmlting  Ita  operation  to  persons  injured  ^vUle  engaged 
in  interstate  commerce  does  not  extend  to  Its  incidents,  but  is  limited  to 
transportation. 

Disapproved  in  Grow  v.  Or^on  Short  Line  R.  Co.,  44  Utah,  173  174, 
175, 178,  Ann.  Gas.  1915B,  481, 138  Pae.  403,  action  for  death  of  employee 
of  interstate  road,  killed  while  installing  block-signal  system  to  protect 
interstate  and  intrastate  trains,  is  within  Federal  Employers'  Liability 
Act  of  1908. 

Federal  Employers'  Liability  Act  as  superseding  common  and  statu- 
tory law  on  same  subject.    Note,  Ann.  Oa&  1915B,  494. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
CompensationActs.    Note,  9  N.  0.  G.  A.  289. 

Sufficiency  of  proof  of  negligence  of  employer  in  case  of  fatal  acci- 
dent in  absence  of  eye-witness.    Note,  8  N.  0.  G.  A.  1022. 

Miscellaneous.  Cited  in  Chesapeake  etc.  Ry.  Co.  v.  Proffitt,  218  Fed. 
27, 134  C.  C.  A.  37,  brakeman  coupling  air-hose  in  front  of  train  does  not 
assume  risk  of  injury  from  violent  kicking  of  ears  against  train  by  crew 
working  at  other  end  of  train. 

229  XT.  8.  166-162,  Ann.  Gas.  19140,  166,  67  L.  BO.  1129,  83  Sop.  Ot  651, 
ST.  LOUIS  &  F.  Ifc  T.  B.  B.  CO.  ▼.  SEAIJB. 

Wbere  Federal  Employers'  Uability  Act  is  applicable,  State  statute  Is 
superseded  by  reason  of  supremacy  of  Federal  statutes  under  Federal  Gon- 
stitntion. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  69  L.  Ed. 
1168,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  757,  holding  right  of  action  for  in- 
juries resulting  in  death  survives  to  personal  representatives  of  employee 
under  Federal  Employers'  Liability  Act,  as  amended  in  1910,  and  allow- 
ing recovery  under  that  statute  of  damages  for  decedent's  pain  and 
suffering  along  with  damages  for  father's  pecuniary  loss;  North  Carolina 
B  R.  Co.  V.  Zachary,  232  U.  S.  256,  Ann.  Oa&  19140,  159,  68  L.  Ed.  595, 
34  Sup.  Ct.  305,  9  N.  C.  C.  A.  113;  refusal  of  State  court  to  apply  provi- 
sions of  Federal  Employers'  Liability  Act  of  1908  in  action  for  injuries 
to  employee  in  interstate  commerce  against  lessor  railroad  leasing  intra- 
state line  to  lessee  engaged  in  interstate  commerce,  was  reversible  error, 
where  result  might  have  been  different;  Peek  v.  Boston  ete.  R.  R.  Co.,  223 
2CX--55 
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Fed.  450,  holding  Federal  Employers'  Liability  Act  of  1908  controls 
action  for  injuries  to  employee  in  interstate  commerce;  Vickery  v.  New 
London  etc.  R.  Co.,  87  Conn.  640,  89  Atl.  279,  construing  complaint  ip 
employee 's  action  against  lessor  railroad  owning  road  in  State  and  lessee 
railroad  operating  road  for  injuries  to  brakeman  by  negligence  of  rail- 
road in  maintaining  switch-stand  too  near  tracks  without  light,  and  hold- 
ing pleader  did  not  intend  to  state  intrastate  commerce  case,  and  that 
allegations  of  defense  supplied  defects  in  complaint  not  alleging  that  it 
was  brought  under  Federal  statute;  Flanders  v.  Georgia  Southern  etc. 
Ry.  Co.,  68  Fla.  488,  67  South.  70,  holding  Federal  Employers '  Liability 
Act  of  1908  controls  action  by  parent  against  railroad  for  wrongful 
death  of  minor  child  engaged  as  switchman  in  interstate  commerce; 
Devine  v.  Chicago  etc.  Ry.  Co.,  266  111.  254,  Aim.  Gaa  1916B,  481,  107 
N.  E.  598,  holding  in  action  for  death,  evidence  was  sufficient  to  sustain 
finding  that  brakeman  was  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act;  Cole  v.  Atchison  etc.  Ry.  Co.,  92  Kan.  135^, 
139  Pac.  1178,  applying  rule  in  action  for  injuries  to  employee  sealing 
refrigerator  cars  and  holding  ruling  of  lower  court  that  proof  was  insuffi- 
cient to  go  to  jury  under  Federal  act  of  1908,  but  was  sufficient  under 
State  Employers '  Liability  Act  was  not  prejudicial  error  in  view  of  simi- 
larity of  such  statutes;  Adams  Express  Co.  v.  Cook,  162  Ky.  596,  172 
S.  W.  1097,  holding  in  action  to  recover  full  amount  of  damages  to  inter- 
state shipment,  validity  of  limited  liability  contract  must  be  deteimined 
by  Federal  law;  Louisville  etc.  R.  Co.  v.  Strange's  Admz.,  156  Ky.  446, 
161  S.  W.  243,  holding  petition  in  action  for  death  is  not  sustainable 
under  provision  of  code  authorizing  alternative  pleading,  since  rights 
and  liabilities  under  State  law  and  Federal  Employers'  Liability  Act  are 
essentially  different,  and  plaintiff  must  elect;  Penny  v.  New  Orleans 
Great  Northern  R.  Co.,  135  La.  967,  66  South.  314,  Federal  Employers' 
Liability  Act  of  1908  cpntrols  in  action  for  death  of  car  inspector  in- 
specting through  train  at  time  of  death;  Femette  v.  Pere  Marquette 
R.  Co.,  175  Mich.  674,  144  N.  W.  835,  recovery  for  injuries  received  in 
collision  by  employee  on  intrastate  train  carrying  cars  billed  to  point 
outside  of  State  must  be  under  Federal  Employers'  Liability  Act;  Wabash 
R.  R.  Co.  V.  Hayes,  234  U.  S.  89,  58  L.  Ed.  1280,  34  Sup.  Ct.  729,  6 
N.  C.  C.  A.  236,  and  Illinois  etc.  R.  R.  Co.  v.  Kelly,  167  Ky.  754, 181  S.  W. 
379,  both  arguendo. 

Distinguished  in  dissenting  opinion  in  Louisville  etc.  R.  Co.  v.  Strange 's 
Admx.,  156  Ky.  452,  161  S.  W.  246,  majority  holding  petition  in  action 
for  death  in  interstate  or  intrastate  commerce  is  not  sustainable  under 
Civil  Code  of  Practice,  §  113,  subd.  5,  authorizing  alternative  pleading, 
since  rights  and  liabilities  under  State  law  and  Federal  Employers'  Lia- 
bility Act  are  different,  and  plaintiff  must  elect. 

Federal  Employers'  Liability  Act  as  superseding  common  and  statu- 
tory law  on  same  subject.    Note,  Ann.  Gas.  1915B,  494,  495. 
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Where  Federal  statute  la  applicable,  right  of  recovery  in  action  for 
death  of  employee  is  in  personal  representative  of  decea9ed  and  no  one 
elae  can  maintain  action. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60  L.  Ed. 
7S1,  36  Sup.  Ct.  391;  refusal  of  instruction  that  if  employee  was  engaged 
in  interstate  commerce  at  time  of  death,  widow  could  not  maintain  action 
for  benefit  of  herself  and  as  next  friend  of  minor  children,  and  for  bene- 
fit of  deceased  husband's  parent,  was  eiTor;  Taylor  v.  Taylor,  232  U.  S. 

'369,  370,  58  L.  Ed.  641,  34  Sup.  Ct.  350,  6  N.  C.  C.  A.  451,  holding  source 
of  widow's  right  of  recovery  is  Federal  Employers'  Liability  Act  of  1908, 
as  amended  in  1910,  and  father  of  deceased  is  not  entitled  to  share  in 
amount  recovered;  American  R.  R.  Co.  v.  Coronas,  230  Fed.  546,  !I44 
C.  C.  A.  599,  holding  right  of  action  for  death  of  employee  under  Fed- 
eral Employers'  Liability  Act  accrues,  not  at  date  of  death,  but  at  time 
of  appointment  of  administrator,  and  allowing  recovery;  Pittsburgh  etc. 
Ry.  Co.  V.  Glinn,  219  Fed.  150,  135  C.  C.  A.  46,  switchman  killed  while 
aligning  switches,  and  engaged  in  handling  interstate  and  intrastate 
freight  just  before  his  death,  is  engaged  in  interstate  commerce  within 
Federal  Employers'  Liability  Act;  Flanders  v.  Georgia  Southern  etc. 
Ry.  Co.,  68  Fla.  484,  487,  67  South.  69,  70,  denying  recovery  in  action 
against  railroad  by  parent  in  individual  capacity  for  death  of  minor 
child,  where  facts  show  child  was  switchman  engaged  in  interstate  com- 
merce within  Federal  Employers'  Liability  Act;  Allen  v.  Napier,  May- 

^nard  &  Plunkett,  144  Ga.  41,  85  S.  E.  1015,  holding  attorneys  suing  inter- 
state railroad  for  client  who  was  father  and  temporary  administrator  of 
deceased  employee  engaged  in  interstate  commerce,  were  within  rights 
in  paying  money  recovered  to  father,  who  was  sole  beneficiary,  and  in  re- 
fusing payment  to  permanent  administrator;  La  Casse  v.  New  Orleans 
etc.  R.  Co.,  135  La.  132,  133,  64  South.  1013,  holding  roundhouse  em- 
ployee steaming  up  locomotive,  whose  last  trip  was  interstate,  was  not 
engaged  in  interstate  c<mm3erce  within  Federal  Employers '  Liability  Act 
den3ring  right  of  action  to  widow  for  his  death ;  Penny  v.  New  Orleans 
Great  Northern  R.  Co.,  135  La.  968,  66  .South.  314,  denying  recovery  in 
action  by  widow  for  death  of  husband  employed  as  car  inspector  by  in- 
terstate road  and  inspecting  through  train  at'  time  of  death;  Vaughan 
V.  St.  Louis  etc.  R.  Co.,  177  Mo.  App.  102,  164  S.  W.  146,  holding  action 
for  death  of  employee  under  Federal  Employers '  Liability  Act  cannot  be 
maintained  by  widow  as  such  although  widow  is  only  heir ;  Missouri  etc. 
Ry.  Co.  V.  Lenahan,  39  Okh  291,  135  Pac.  386,  denying  recoveiy  in  action 
for  death  by  widow  of  railway  employee,  where  plaintiff's  petition  does 
not  set  out  cause  of  action  under  Federal  Employers'  Liability  Act,  but 
evidence  shows  case  is  controlled  by  such  act  requiring  action  to  be 
brought  by  personal  representative. 

Distinguished  in  Gotschall  v.  Minneapolis  etc.  R.  Co.,  125  Minn.  525, 
147  N.  W.  430,  arguendo. 
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Whether  Federal  or  State  statute  is  applicable  depends  upon  whether 
Injuries  causing  death  were  sustained  while  company  was  engaged,  and  em- 
ployee was  employed  by  it»  in  interstate  commerce. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  478,  Ann. 
Gas.  19140,  163,  68  L.  Ed.  1055,  34  Sup.  Ct.  646,  10  N.  C.  C.  A.  183,  em- 
ployee of  interstate  carrier  engaged  in  moving  freight-cars  loaded  with 
intrastate  freight  from  one  part  of  city  to  another,  is  not  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act;  St.  Joseph 
&  G.  T.  Ry.  Co.  V.  United  States,  232  Fed.  352,  146  C.  C.  A.  397,  fireman 
of  work  train  hauling  cinders  to  repair  roadbed  of  interstate  road  is  en- 
gaged in  interstate  commerce  within  Hours  of  Service  Act  of  1907; 
Atlantic  Coast  Line  R.  Co.  v.  Reaves,  208  Fed.  142,  125  C.  C.  A.  599, 
holding  evidence  sufficient  to  warrant  finding  of  jury  that  switchman 
killed  while  moving  freight-cais  was  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Law  v.  Illinois  Cent.  R.  Co., 
208  Fed.  871,  L.  R.  A.  1916C,  17,  126  C.  C.  A.  27,  boilermaker's  helper 
injured  while  repairing  engine  used  in  interstate  commerce,  but  tempo- 
rarily withdrawn  for  repairs,  is  within  Federal  Employers'  Liability 
Act;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  358,  371,  L.  R.  A.  1916A, 
460,  109  N.  E.  343,  347,  Federal  Employers'  Liability  Act  of  1908,  not 
State  Workmen's  Compensation  Act  of  1911,  controls  action  for  death 
of  machinist  working  in  yard  and  sent  by  superior  officer  to  repair 
whistle-rod  on  engine  switching  cars  engaged  in  interstate  commerce; 
Armbruster  v.  Chicago  etc.  Ry.  Co.,  166  Iowa,  177,  147  N.  W.  345,  action 
for  death  of  employee  killed  while  coaling  engine  preparatory  to  inter- 
state trip  must  be  brought  under  Federal  Employers'  Liability  Act,  not 
under  State  statute ;  Thornbro  y.  Kansas  City  etc.  Ry.  Co.,  92  Kan.  688, 
142  Pac.  252,  brakeman  killed  by  nsing  defective  coupler  on  train  made 
up  largely  of  interstate  cars  was  engaged  in  interstate  commerce ;  Louis- 
ville etc.  R.  R.  Co.  V.  Parker's  Admr.,  165  Ky.  664,  665,  177  S.  W.  468, 
employee  removing  intrastate  cars  preliminary  to  removal  of  interstate 
cars  was  not  engaged  in  interstate  commerce  within  Federal  act;  Louis- 
ville etc.  R.  Co.  V.  Strange 's  Admx.,  156  Ky.  448,  161  S.  W.  244,  action 
for  death  of  flagman  proceeding  to  intrastate  point  under  new  orders 
after  completing  interstate  journey  is  not  within  Federal  Employers' 
Liability  Act ;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219  Mass.  366,  358, 107 
N.  E.  62,  63,  9  N.  C.  C.  A.  695,  State  court  having  jurisdiction  of  action 
by  widow  for  death  of  husband  and  of  action  by  widow  as  administra- 
trix under  Federal  Employers'  Liability  Act,' may  determine  which  law 
applies,  and  plaintiff  is  not  required  to  elect;  Crandall  v.  Chicago  etc. 
R.  Cd.,  127  Minn.  500,  150  N.  W.  166,  action  for  death  of  switchman 
killed  while  making  np  interstate  train  is  within  Federal  Employers' 
Liability  Act;  Cousins  v.  Illinois  Cent.  R.  Co.,  126  Minn.  174, 148  N.  W. 
59,  6  N.  C.  C.  A.  205,  laborer  injured  while  wheeling  barrow  of  coal  to 
heat  repair-shops  used  for  repair  of  interstate  cars  is  within  Federal 
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Employers'  Liability  Act;  St.  Louis  etc.  R.  Co.  v.  Brown,  45  Okl.  156, 
144  Pac.  1079,  holding  evidence  of  employment  in  interstate  commerce  in 
action  for  injuries  to  railroad  employee,  was  sufficient  to  take  case  to 
jury. 

Yard  clerk  engaged  In  making  record  of  seals  on  incoming  and  outgoing 
cars  and  lalieling  can  to  guide  switcbing  crews  is  engaged  tn  interstate  com- 
merce, although  his  duties  relate  to  hoth  intrastate  and  interstate  tiafflc. 

Approved  in  Shanks  y.  Delaware  etc.  R.  R.  Co.,  239'U.  S.  559,  L.  R.  A. 
19160,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  190,  employee  injured  wliile  put- 
ting up  fixtures  in  machine-shop  of  railroad  used  in  interstate  and  intra- 
state commerce,  cannot  recover  under  Federal  Employers'  Liability 
Act;  New  York  Central  etc.  R.  R.  Co.  v.  CajT,  238  U.  S.  263,  69  L.  Ed. 
1299,  35  Sup.  Ct.  780,  9  N.  C.  C.  A.  24/  brakeman  injured  while  cutting 
out  intrastitte  car  from  train  engaged  in  interstate  and  intrastate  busi- 
ness, so  that  interstate  train  might  proceed,  is  engaged  in  interstate  com- 
merce within  Federal  Employers'  Liability  Act';  North  Carolina  R.  R. 
Co.  V.  Zachary,  232  U.  S.  260,  Ann.  Gas.  19140,  159,  58  L.  Ed.  596,  34 
Sup.  Ct.  305,  9  N.  C.  C.  A.  117,  acts  of  employee  in  inspecting,  oiling, 
firing  and  preparing  engine  for  interstate  trip  were  part  of  interstate 
commerce;  Lombardo  v.  Boston  etc.  R.  R.  Co.,  223  Fed.  431,  employee 
injured  while  shoveling  dirt  from  between  ties  of  tracks  used  in  inter- 
state and  intrastate  commerce  is  engaged  in  interstate  commerce  within 
meaning  of  Federal  Employers'  Liability  Act;  Wheeli^  Terminal  Ry. 
Co.  V.  Russell,  209  Fed.  799,  126  C.  C.  A.  519,  member  of  train  crew  in- 
jured by  failure  of  automatic  coupler  to  work,  while  weighing  cars  after 
delivery  of  interstate  shipment  to  consignee  to  ascertain  net  weight  of 
contents,  is  engaged  in  interstate  commerce,  and  entitled  to  protection  of 
Safety  Appliance  Act  of  1893 ;  Illinois  Cent.  R.  Co.  v.  Porter,  207  Fed. 
315,  316, 125  C.  C.  A.  55,  holding  in  action  for  injuries  resulting  in  death, 
that  truckman  wheeling  interstate  freight  from  warehouse  to  car  for 
interstate  transportation  is  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act;  Stephens  v.  Chicago  etc.  Ry.  Co.,  206  Fed. 
855,  holding  in  action  for  injuries,  car  inspector  was  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act,  and  denying 
motion  to  remand  where  objection  to  removal  is  waived ;  Southern  Pacific 
Co.  v.  Pillsbury,  170  Cal.  788,  151  Pac.  279,  employee  killed  in  round- 
house while  repairing  switch  engine  withdrawn  from  interstate  com- 
merce three  days  before  and  returned  three  days  after  his  death,  where 
seventy  per  cent  of  work  of  engines  in  yard  is  interstate  commerce,  was 
engaged  in  interstate  commerce  within  Federal  Employers'  Liability  Act, 
and  State  Industrial  Commission  had  no  jurisdiction  to  make  award  for 
his  death;  Pittsburgh  etc.  R.  Co.  v.  Farmers'  Trust  etc.  Co.,  183  Ind. 
291,  108  N.  E.  110,  yard  clerk  making  records  of  incoming  and  outgoing 
interstate  and  intrastate  carS|  killed  by  intrastate  train,  was  engaged  in 
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interstate  commerce  under  Federal  act;  Gaines  v.  Detroit  etc.  Ry.  Co., 
181  Mich.  377,  148  N.  W.  397,  employee  of  intrastate  road  repairing  car 
of  interstate  road,  brought  into  State  by  intrastate  road,  is  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act;  Cherpeski 
V.  Great  Northern  Ry.  Co.,  128  Minn.  363,  150  N.  W.  1092,  holding  in 
action  for  injuries  that  question  whether  section  foreman  taking  rails 
from  interstate  track,  placing  them  on  flat-car  and  replacing  them  by 
others,  wasr  engaged  in  interstate  commerce  at  time  of  injury,  was  for 
jury;  Winters  v.  Minneapolis  etc.  R.  Co.,  126  Minn.  263,  148  N.  W.  107, 
action  for  injuries  to  employee  injured  while  repairing  locomotive  used 
in  interstate  and  intrastate  commerce,  is  within  Federal  Employers'  Lia- 
bility Act;  Peery  v.  Illinois  Cent.  R.  R.  Co.,  123  Minn.  267,  269,  143 
N.  W.  725,  726,  conductor  injured  on  return  trip  to  terminal  point  with 
empty  cars,  after  taking  train  of  interstate  cars  to  another  point  in  State, 
is  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act ;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  88,  168  S.  W.  251,  brake- 
man  injured  while  cutting  out  cars  loaded  with  interstate  freight  from 
train  engaged  in  interstate  and  intrastate  commerce  is  within  Federal 
Employers'  Liability  Act;  Ingle  v.  Southern  Ry.  Co.,  167  N.  C.  640,  83 
S.  E.  746,  holding  in  action  for  death  of  brakeman  on  train  running 
between  points  in  State,  evidence  does  not  show  train  is  engaged  in^inter- 
state  commerce  within  Federal  Employers'  Liability  Act;  Lloyd  v.  South- 
ern Ry.  Co.,  166  N.  C.  36,  81  S.  E.  1007,  7  N.  C.  C.  A.  533,  engineer  in- 
jured on  trial  trip  within  State,  preparatory  to  interstate  trip,  is  engaged 
in  interstate  commerce  within  Federal  Employers'  Liability  Act;  Belch 
V.  Chicago  etc.  Ry.  Co.,  90  Wash.  55,  57,  155  Pac.  424,  425,  action  for 
injuries  by  employee  switching  car  loaded  with  interstate  shipment  of 
lumber  is  within  Federal  Employers'  Liability  Act;  Chicago  etc.  Ry.  Co. 
v.  Gray,  237  U.  S.  401,  59  K  Ed!  1018,  35  Sup.  Ct.  620,  9  N.  C.  C.  A.  456, 
ai^endo. 

Distinguished  in  Salmon  v.  Southern  Ry.  Co.,  133  Tenn.  230,  231,  234, 
180  S.  W.  166, 167,  168,  employee  directing  unloading  of  barrels  of  paint 
to  be  used  in  painting  interstate  and  intrastate  cars,  is  not  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act. 

Interstate  transportation  was  not  ended  merely  because  jrard  was  ter- 
minal for  that  train.  Breaking  up  of  train  and  taking  cars  to  appropriate 
tracks  was  as  much  part  of  interstate  transportation  as  movement  across 
State  line. 

Approved  in  South  Covington  etc.  Street  Ry.  Co.  v.  Covington,  235 
U.  S.  545,  K  R.  A.  1915F,  792,  59  L.  Ed.  353,  35  Sup.  Ct.  158,  holding  in 
action  to  enjoin  ordinance,  that  uninterrupted  interstate  transportation 
of  passengers  on  same  cars  and  under  same  management  for  single  fare 
is  interstate  commerce,  although  track  in  each  State  is  owned  by  sepa- 
rate corporation ;  Chesapeake  etc.  Ry.  Co.  v.  Shaw,  168  Ky.  547, 182  S.  W. 
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658,  baggage-master  of  interstate  train  injured  while  assisting  in  side- 
tracking train  after  arrival  at  destination  is  engaged  in  interstate  com- 
merce within  Federal  Employers '  Liability  Act ;  Chesapeake  etc.  Ry.  Co. 
V.  Komhoff,  167  Ky.  356,  357,  180  S.  W.  525,  action  for  injuries  to 
mechanic  by  turntable  turning  engine  after  interstate  trip  is  within  Fed- 
eral Employers'  Liability  Act;  Barlow  v.  Lehigh  Valley  R.  Co.,  214  N.  Y. 
119,  107  N.  E.  815,  engineer  of  switch  engine  injured  wliile  placing  coal- 
cars,  coming  from  another  State,  on  trestle  to  be  unloaded  for  use  in 
interstate  commerce  may  recover  under  Federal  Employers'  Liability 
Act ;  Sears  v.  Atlantic  etc.  R.  R.  Co.,  169  N.  C.  452,  86  S.  E.  178,  switch- 
man cutting  out  defective  car  of  train,  ready  to  proceed  on  interstate 
journey,  is  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act. 

Federal  Employers'  Liability  Act.  Note,  47  L.  B.  A.  (N.  S.)  48, 
55,  68,  76,  78. . 

The  Federal  Employers'  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  C.  A.  12. 

Where  petition  in  widow's  action  for  deatb  states  cause  of  action  under 
State  statute,  but  evidence  sliows  case  is  controlled  by  Federal  statute,  in 
short,  case  pleaded  was  not  proved  and  case  proved  was  not  pleaded,  State 
court  erred  in  overruling  objection  interposed  in  time,  and  case  is  dismissed 
without  prejudice  to  rights  of  personal  representative. 

Approved  in  Stratton  v.  Stratton,  239  U.  S.  57,  60  L.  Ed.  143,  36 
Sup.  Ct.  27,  dismissing  appeal  from  judgment  of  Ohio  Court  of  Appeals 
on  ground  that  State  Supreme  Court  had  discretionary  right  of  review 
not  invoked;  Toledo  etc.  R.  R.  Co.  v.  Slavin,  236  U.  S.  457,  59  L.  Ed. 
673,  35  Sup.  Ct.  306,  where  evidence  shows  action  under  State  statute 
for  injuries  to  employee  is  controlled  by  Federal  Employers'  Liability 
Act,  and  there  are  substantive  differences  in  two  statutes,  proceeding 
under  State  statute  is  reversible  error;  Illinois  Cent.  R.  Co.  v.  Stewart, 
223  Fed.  31,  138  C.  C.  A.  444,  holding  petition  in  action  for  iujuiies 
sufficiently  states  cause  of  action  under  Federal  statute,  and  refusal  of 
trial  court  to  direct  verdict  for  reason  that  petition  states  action  under 
Nebraska  statute  while  evidence  shows  case  is  under  Federal  Employ- 
ers' Liability  Act  was  not  error;  Midland  Valley  R.  Co.  v.  Ennis,  109 
Ark.  217,  159  S.  W.  217,  holding  action  for  death  of  brakeman  under 
Federal  Employers'  Liability  Act  may  be  joined  with  action  for  same 
cause  under  State  law;  Vandalia  R.  Co.  v.  Stringer,  182  Ind.  682, 
106  N.  E.  866,  in  action  against  interstate  road  for  injuries  to  em- 
ployee not  engaged  in  interstate  commerce  at  time  of  injuries,  refusal 
of  instructions  confining  right  of  recovery  to  provisions  of  Federal 
Employers'  Liability  Act  was  not  error;  Cincinnati  etc.  Ry.  Co.  v. 
Goode,  163  Ky.  63,  173  S.  W.  330,  where  original  petition  in  action 
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for  injuries  to  brakeman  stated  eause  of  action  ander  Federal  Em- 
ployers' Liability  Act,  but  parties  treated  action  as  based  on  State  law, 
amendment  showing  cause  of  action  is  under  Federal  law,  more  than 
two  years  ^f  ter  filing  original  petition,  relates  back  to  date  of  filing 
such  petition  and  is  not  barred;  Cincinnati  etc.  Ry.  Co.  v.  Goode,  155 
Ky.  153,  159  S.  W.  695,  allowing  amendment  to  pleadings  in  action  for 
death  of  brakeman  on  interstate  passenger  train,  to  bring  case  within 
Federal  Employers'  Liability  Act;  Mcintosh  v.  ^t.  Louis  etc.  R.  Co., 
182  Mo.  App.  297,  168  S.  W.  8^,  petition  in  action  for  injuries  to 
employee  repairing  bridge  from  negligence  of  coemployee,  not  allying 
employee  is  engaged  in  interstate  commerce,  nor  referring  to  State  or 
Federal  statute,  states  cause  of  action  under  Federal  statute;  Molitcr 
V.  Wabash  R.  Co.,  180  Mo.  App.  88,  90,  94,  95,  168  S.  W.  251,  252, 
254,  denying  recovery  in  action  for  injuries  by  brakeman  where  eause 
of  action  as  stated  in  pleadings  is  under  State  law  and  evidence  shows 
he  was  engaged  in  interstate  commerce  within  Federal  Employers'  Lia- 
bility Act;  Kamboris  v.  Oregon-Washington  R.  &  N.  Co.,  75  Or. -366, 
146   Pac.   1099,   denying  recovery  undser  State  statute   for  death  of 
railroad  employee  where  complaint  alleges  cause  of  action  under  State 
statute,   but   proof   shows   employee   was  unloading  coal   for  use  of 
interstate  train  within  Federal  Employers'  Liability  Act;  Hogarty  v. 
Philadelphia  etc.  Ry.  Co.,  245  Pa.  448,  91  Atl.  855,  holding  proof  of 
case  under  Federal  Employers'  Liability  Act  not  pleading  that  statute 
is  not  such  variance  as  to  entitle  defendiant  to  binding  instructions 
in  his  favor;  Nashville  etc.  Ry.  v.  Anderson,  134  Tenn.  679,  185  S.  W. 
680,  amendment  to  pleadings  in  widow's  action  for  death,  omitting  ref- 
erence to  State  statute,  and  alleging  employee  was  engaged  in  inter- 
state  commerce,   as   originally   alleged   in  plea,  upon   substitution  of 
administrator  as  plaintiff  under  Federal  Employers'  LiabUityAct,  was 
not  change  of  cause  of  action  within  statute  of  limitation;  Bouchard 
V.  Central  Vermont  Ry.  Co.,  87  Vt.  402,  L.  R.  A.  1915C,  33,  89  Atl. 
476,  declaration  in  action  for  injuries  to  engineer  upon  train  engaged 
in  interstate  commerce,  stating  cause  of  action  under  common  law  and 
under  Federal  Employers'  Liability  Act,  is  not  demurrable;  dissent- 
ing opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  149,  86  S.  E. 
974,  majority  allowing  amendment  to  complaint  in  action  against  rail- 
road for  injuries  to  pump  repairer  by  adding  allegation  that  plaintiff 
was  engaged  in  interstate  commerce,  although  more  than  two  years 
had  elapsed. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  690,  691, 
602y  58  L.  Ed.  800,  801,  34  Sup.  Ct.  471,  dismissing  writ  of  error  to 
review,  under  section  237,  Judicial  Code,  decision  of  State  court  re- 
fusing to  apply  Federal  Employers'  Liability  Act  in  action  for  injuries 
to  express  messenger,  where  finding  that  he  is  not  employee  of  rail- 
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road  is  sapported  by  evidence;  Louisville  etc.  R.  Co.  v.  Barrett,  143 
Ga.  746,  85  S.  E.  925,  where  petition  in  action  for  death  by  widow 
states  cause  of  action  under  State  law  and  does  not  allege  employee 
Was  engaged  in  interstate  commerce,  and  plea  does  not  set  up  such 
fact,  repelling  evidence  on  subject  of  interstate  commerce  was  net 
error;  Mcintosh  v.  St.  Louis  etc.  R.  R.  Co.,  182  Mo.  App.  296,  168 
S.  W.  823,  holding  petition  in  action  for  injuries  to  employee  repairing 
bridge  from  negligence  of  coemployee,  not  alleg^g  emi^oyee  is  engaged 
in  interstate  commerce,  nor  referring  to  State  or  Federal  statute,  where 
differences  in  two  statutes  are  immaterial  as  kpplied  it>  this  case,  is 
suf&cient  as  stating  cause  of  action  under  Federal  statute;  Missouri 
etc.  Ry.  Co.  V.  West,  38  Okl.  689,  134  Pac.  668,  holding  evidence  not 
inconsistent  with  allegation  of  petition  that  deceased  was  employed 
by  express  company  at  time  of  his  dieath  and  not  while  he  was  em- 
ployed by  railway  in  interstate  commerce,  and  allowing  recovery  by 
widow  under  State  law;  Baird  v.  Northern  Pac.  Ry.  Co.,  78  Wash. 
76,  138  Pac.  328,  where  complaint  alleges  common-law  cause  of  action 
for  injuries  to  employee,  proof  admissible  thereunder  should  not  be 
excluded  on  ground  of  variance  because  complaint  also  alleges  employee 
was  engaged  .  in  interstate  commerce. 

Pleading    Federal    Employers'    Liability    Act.    Note,    Ann.    Oaa. 
19140,  171. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  455. 

Res  ipsa  loquitur — Application  of  rule.    Note,  5  N.  0.  0.  A.  61. 


Miscellaneous.  Cited  in  dissenting  opinion  in  Atchison  etc.  Ry.  Co. 
V.  Hines,  211  Fed.  268,  127  C.  C.  A.  632,  to  ,point  that  averment  of 
residence  in  State  is  insufficient  as  allegation  of  citizenship  to  show 
jurisdiction  of  Federal  court,  as  based  on  diversity  of  citizenship. 

229  17.  S.  102-172,  67  I«.  Ed.  1136,  38  Sop.  Ot.  039,  DEOGE  ▼.  HITOHOOOK. 

Writ  of  certiorari  runs  ftom  court  to  court,  Including  boards,  officers 
or  tribunals  having  limited  statutory  Jurisdiction,  but  whose  Judgment  is 
final,  and  ftom  which  there  is  no  appeal  or  otlier  method  of  review. 

Approved  in  Universal  Motor  Truck  Co.  v.  Universal  Motor  Co., 
41  App.  D.  C.  262,  dismissing  certiorari  from  interlocutory  decision 
of  Commissioner  of  Patents. 

229  XJ.  8.  173-177,  57  I..  Ed.  1138,  33  Bop.  Ot  638,  liAOKAY  y.  XTINTA 
DEVELOPMENT  OO. 

Where  appearance  of  defendant  is  secured  in  mnoval  proceedings  by 
Us  Toluntary  attendance,  court  will  not  of  its  own  motion  inquire  as  to 
regularity  of  issue  o^  service  of  process,  or  whether  there  was  process  at 
all,  since  it  could  be  waived  expressly  or  by  failing  seasonably  to  object. 
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Approved  in  Arizona  etc.  Ry.  Co.  v.  Clark,  235  U.  S.  674,  L.  B.  A. 
1915G,  834,  59  L.  Ed.  418,  35  Sup.  Ct.  210,  voluntary  appearance  of 
defendant  in  Federal  court  after  Statehood  in  action  under  Federal 
Employers'  Liability  Act  of  1908  pending  in  territorial  court  at  time  of 
admission  of  State  is  waiver  of  objection  to  jurisdiction  based  on 
Arizona  Enabling  Act,  §  33. 

229  TJ.  8.  177-178,  57  L.  Ed.  1139,  S3  Sap.  Ct.  637»  TEXAS  h  PACIFIC  BT. 
CO.  y.  FBATEB. 

Not  cited. 

229  TJ.  a  179-186,  67  L.  Ed.  1140,  33  Sup.  Ct.  642,  FIBST  KAT.  BA!NE:  OF 
CIiABEMOBE  y.  KEYS. 

Not  cited. 

229  TJ.  8.  187-199,  57  la.  Ed.  1143,  33  Sap.  Ct.  645,  SWIOART  y.  BAKBB. 

Miscellaneous.  Cited  in  Magruder  v.  Belle  Fourche  Valley  Water 
Users'  Assn.,  219  Fed.  79,  133  C.  C.  A.  624,  holding  suit  to  enjoin 
officers  of  United  States  from  collecting  unlawful  charges  from  share- 
holders in  reclamation  project  is  not  suit  against  United  States. 

229  TJ.  S.' 199-208,  67  la.  Ed.  1148,  83  Sop.  Ct  620,  DILL  y.  EBEY. 

Not  cited. 

229  TJ.  S.  208-212,  57  Ik  Ed.  1152,  33  Sop.  Ct.  624,  MOESE  y.  UNITED 
STATES. 

Not  cited. 

229  TJ.  S.  212-225,  57  L.  Ed.  1163,  33  Sap.  Ct.  625,  CITIZENS^  NATIONAL 
BANK  y.  DAVISSON. 

Where  facts  found  show  that  while  yendors  of  land  belonging  to  an 
estate  were  doing  all  that  was  required  to  make  good  title  under  contract 
of  sale,  yendee  repudiated  contract  and  abandoned  it,  giying  up  posseBSlon 
and  leaying  territory,  yendors  are  absolyed  ftom  farther  perfozmance  of 
conditions  precedent  on  their  part. 

Approved  in  Board  of  Commerce  of  Ann  Arbor  v.  Security  Trust 
Co.,  225  Fed.  468,  140  C.  C.  A.  486,  holding  bankruptcy  of  manu- 
facturing company  agreeing  with  board  of  commerce  to  move  factory, 
was  anticipatory  breach  of  contract,  and  board's  claim  for  liquidated 
damages  was  provable  in  bankruptcy. 

229  U.  S.  226-238,  67  L.  Ed.  1160,  33  Sup.  Ct.  630,  X7NITED  STATES  ▼. 

WEIGHT. 

ProviBions  of  fieyised  Statutes,  section  2139,  af  amended  by  acts  of 
1892  and  1897»  were  not  repealed  as  to  Intrastate  transaction  by  effect  of 
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OklaliomA  Enabling  Act  and  admission  of  State,  either  expressly  or  by 
implication. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  535, 
537,  538,  540,  545,  547,  59  L.  Ed.  707,  708,  709,  711,  35  Sup.  Ct.  291 
(affirming  213  Fed.  929,  930,  931,  933,  934,  Ann.  Cas.  19160,  470,  131 
C.  C.  A.  160),  holding  acts  of  1892  and  1897  prohibitin<?  introduction 
of  liquor  into  Indian  country  have  not  been  repealed  by  Oklahoma 
Enabling  Act  with  respect  to  intrastate  or  interstate  commerce,  and 
indictment  failing  to  allege  introduction  of  liquor  was  from  without 
State  sufficiently  stated  conspiracy  in  violation  of  act  of  1897;  John- 
son V.  Gearlds,  234  U.  S.  440,  58  K  Ed.  1391,  34  Sup.  Ct.  794,  holding 
article  VII  of  Chippewa  Treaty  of  1855,  subjecting  lands  to  laws  re- 
lating to  introduction  of  liquor  into  Indian  country,  was  not  repealed 
by  admission  of  Minnesota  as  State;  United  States  v.  Pelican,  232 
U*.  S.  447,  451,  58  L.  Ed.  678,  680,  34  Sup.  Ct.  396,  holding  Congress 
has  power,  during  trust  period,  to  punish  crimes  committed  by  or 
against  Indian^  upon  lands  within  Colville  Reservation,  after  admis- 
sion of  State  of  Washington,  although  lands  were  allotted  in  severalty ; 
Pronovost  v.  United  States,  232  U.  S.  489,  58  L.  Ed.  696,  34  Sup.  Ct. 
391,  holding  act  of  Congress  of  1897  prohibiting  introduction  of  liquor 
into  Indian  country  applies  to  introduction  of  liquor  into  Flathead 
Indian  Reservation  in  State  of  Montana;  Schaap  v.  United  States, 
210  Fed.  855,  127  C.  C.  A.  415,  holding  provisions  of  acts  of  1892  and 
1897,  relating  to  attempt  to  introduce  liquor  into  Indian  country, 
cease  to  apply  when  land  ceases  to  be  Indian  country,  and  it  was  error 
to  refuse  to  permit  defendant  to  prove  extinguishment  of  Indian  title 
to  land  in  town  into  which  liquor  was  to  be  introduced;  Huff  v.  State, 
9  Okl.  Cr.  683,  133  Pac.  268,  holding  interstate  shipment  of  liquor 
into  that  part  of  Oklahoma  which  was  formerly  Indian  Territory  is 
not  protected  by  Federal  laws,  andl  person  may  be  convicted  for  vio- 
lating State  prohibitory  law  by  conveying  liquor  from  one  point  in 
State  to  another. 

Act  of  January  30,  1897,  chapter  109  (29  Stat.  506),  while  having  an 
independent  title — "An  act  to  prohibit  the  sale  of  intoxicating  drinks  to 
Indians,  providing  penalties  therefor,  and  for  other  purposes" — ^was  mani- 
festly Intended  primarily  aa  an  amendment  of  the  act  of  1892. 

Approved  in  Morgan  v.  Ward,  224  Fed.  701,  702,  140  C.  C.  A.  238, 
holding  act  of  1897  is  amendment  to  act  of  1892  prohibiting  introduc- 
tion of  liquor  into  Indian  country,  and  fixing  of  maximum  penalty 
at  two  years'  imprisonment,  and  sentence  of  two  years  upon  convic- 
tion under  act  of  1897  not  specifying  maximum  limit,  is  valid-;  Ammer- 
man  v.  United  States,  216  Fed.  327, 132  C.  C.  A.  470,  arguendo. 

From  fact  that  act  of  1895  was  impliedly  repealed  with  respect  to  in- 
trastate manufacture  and  trafllc  in  intoxicating  liquors,  it  does  not  neces- 
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8«rily  follow  that  the  act  of  1892,  u  amended  in  1897,  was  likewise  repealed 
In  respect  of  that  traillc  hy  Oklahoma  Enabling  Act  and  admission  of  State. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  236  U.  8.  538, 
59  L.  Ed.  709,  35  Sup.  €t.  291,  holding  act  of  1895  prohibiting  intro- 
duction of  liquor  into  Indian  Territory  remains  in  force  after  admis- 
sion of  State  in  so  far  as  it  relates  to  interstate  commerce,  but  is 
unenforceable  as  to  intrastate  commerce  pending  continuance  of  State 
prohibition  prescribed  by  Oklahoma  Enabling  Act;  Lewellen  v.  United 
States,  223  Fed.  20,  138  C.  C.  A.  432,  holding  indictment  charging 
offense  under  act  of  1897  and  under  act  of  1895  is  duplieitousy  but 
where  indictment  was  not  attacked  and  trial  judge  instructed  jury 
under  act  of  1895,  indictment  is  treated  as  charging  offense  under 
that  act  only;  Segna  v.  United  States,  218  Fed.  792,  134  C.  C.  A-  527, 
holding  act  of  1895  prohibiting  introduction  of  liquor  into  Indian 
Territory  is  still  in  force  in  so  far  as  it  prohibits  introduction  of  licjuor 
into  former  territory  from  without  State,  and  indictment  charging 
violation  of  that  statute  is  within  Federal  jurisdiction;  Ammerman  v. 
United  States,  216  Fed.  328,  132  C.  C.  A.  470,  holding  indictment 
charging  violation  of  act  of  1895  prohibiting  introduction  of  liquor 
into  Indian  Territory  and  of  act  of  1897  prohibiting  introduction  of 
liquor  into  Indian  country  is  duplicitous;  Archard  v.  United  States,  212 
Fed.  147,  129  C.  C.  A.  83,  introduction  of  liquor  from  Texas  into 
county  of  Oklahoma,  formerly  part  of  Indian  Territory,  is  violation  of 
act  of  1895;  Schaap  v.  United  States,  210  Fed.  856,  127  C.  C.  A.  415, 
holding  act  of  1895  prohibiting  introduction  of  liquor  into  Indian 
Territory  was  repealed  by  Oklahoma  Enabling  Act  in  so  far  as  it  re- 
lates to  introduction  of  liquor  from  places  within  State  of  Oklahoma, 
but  is  not  repealed  in  so  far  as  it  relates  to  interstate  commerce,  and 
conviction  cannot  be  sustained  under  act  of  1895  where  charge  and 
proof  were  of  vain  attempt  to  introduce  liquor  into  Indian  country; 
Chambliss  v.  United  States,  218  Fed.  156,  132  C.  C.  A.  112,  aiguenda 

Distinguished  in  Joplin  Mercantile  Co.  v.  United  States,  213  Fed. 
930,  931,  Ann.  Cas.  19160,  470,  131  C.  C.  A.  160,  holding  act  of  1895 
prohibiting  introduction  of  liquor  into  Indian  Territory,  was  not  re- 
pealed by  Oklahoma  Enabling  Act  either  as  to  intrastate  or  interstate 
commerce,  and  indictment  for  conspiracy  to  introduce  liquor  into  In- 
dian Territory  need  not  allege  conspiracy  was  to  import  liquor  from 
without  State. 

Liquor  prohibition,  so  far  as  it  concerns  Indians,  has  always  been 
deemed  peculiar  responsibility  of  Federal  goTeniment,  and  it  may  easily 
be  believed  Congress  felt  reluctant  to  delegate  subject  matter  wholly  to 
State  govenunent  about  to  be  established. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195, 
36  Sup.  Ct.  696^  upholding  act  of  1897,  c.  109,  prohibiting  sale  of 
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intoxicating  liquor  to  Indian  allottee  during  trust  period;  Perrin  v. 
United  States,  232  U.  S.  482,  58  L.  Ed.  604,  34  Sup.  Ct.  387,  upholding 
provision  of  article  XVII  of  agreement  of  1894  with  Yankton  Sioux 
prohibiting  sale  or  giving  away  of  intoxicating  liquor  upon  ceded  lands, 
as  applied  to  sale  of  liquor  upon  town  lot  held  in  private  ownership; 
United  States  v.  Sandoval,  231  U.  S.  47,  48,  68  L.  Ed.  114,  115,  34 
Sup.  Ct.  1,  upholding  act  of  1897  as  supplemented  by  Enabling  Act  of 
New  Mexico  prohibiting  introduction  of  liquor  into  Indian  country,  as 
applied  to  Pueblo  Indians  owning  lands  in  fee  simple,  but  under  com- 
munal title. 

Miscellaneous.  Cited  in  Collins  v.  United  States,  219  Fed.  671,  672, 
135  C.  C.  A.  342,  generally. 

229  TT.  a  239-243,  57  L.  Ed.  1167»  88  Sup.  Ot  685,  XTNITED  STATES  Y. 
SHEUJST. 

Not  cited. 

229  TT.  S.  244-254,  57  !■.  Ed.  1189,  88  Sop.  Ot.  850,  XTNITED  STATES  ▼• 
BALTIMOBE  Ifc  O.  B.  E.  CO. 

Quaere,  how  far  grant  of  right  to  build  bridge  under  tenns  specified  by 
act  of  1862,  with  no  raterTatlon  of  right  to  alter  or  amend,  will  operate 
to  limit  power  of  Congress  to  legislate  directly  on  subject  of  removal  or 
alteration  of  bridge. 

Cited  in  United  States  v.  Louisville  Bridge  Co.,  233  Fed.  278,  279, 
enjoining  compliance  with  Act  of  Congress  of  1899,  §  18,  requiring 
bridge  company  to  reconstruct  without  compensation  its  bridge  erected 
over  navigable  stream  under  acts  of  1862  and  1866. 

229  TT.   S.  254,  264,  57  L.  Ed.   1174,   S3   Sup.  Ot.   854,  BOBEBTSON  T. 
HOWABD. 

Effect  of  adjudication  in  bankruptcy  is  to  transfer  title  of  iMuikrupt's 
property  to  trustee,  and  bankruptcy  court  having  Jurisdiction  of  trustee  may 
order  sale  of  certificates  of  land  situated  in  another  State  without  resort 
to  ancillary  proceedings. 

Approved  in  Orinoco  Iron  Co.  v.  Metzel,  230  Fed.  46,  47, 144  C.  C.  A. 
338,  holding  bankruptcy  court  in  Ohio  may  enjoin  suit  in  District  of 
Columbia  to  establish  trust  maleficio  in  indemnity  fund  held  by  gov- 
ernment for  benefit  of  creditors;  In  re  Wellmade  Gas  Mantle  Co.,  230 
Fed.  504,  holding  bankrupt's  property  is  not  subject  to  attachment 
after  filing  of  petition  without  consent  of  bankruptcy  court,  thouj^h 
property  is  not  in  actual  possession  of  such  court ;  The  Casco,  230  Fed. 
931,  denying  motion  of  libelant,  seeking  to  enforce  maritime  lien,  for 
order  requiring  receiver  to  surrender  vessels;  In  re  Geller,  216  Fed. 
560|  holding  bankruptcy  court  cannot  by  service  of  process  outside  of 
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district  obtain  jarisdictiou  to  ord^r  nonresidienty  not  party  to  pro- 
ceedings, to  deliver  property  to  trustee;  Galbraith  v.  Robson-Hilliard 
Grocery  Co.,  216  Fed.  844,  133  C.  C.  A.  46,  holding  bankruptcy  court 
had  possession  through  trustee  of  real  estate  in  another  State  and 
exclusive  jurisdiction  to  determine  validity  of  mortgage  to  secure  pre- 
•  existing  debt  of  bankrupt;  T,  E.  Wells  &  Co.  v.  Sharp,  208  Fed.  397, 
125  C.  C.  A.  609,  holding  Federal  District  Court  in  South  Dakota, 
sitting  as  bankruptcy  court,  has  jurisdiction  to  declare  mortgage  lien 
invalid  and  to  sell  bankrupt's  personal  property  in  Iowa  and  distribute 
proceeds  to  creditors;  Louisville  etc.  R.  Co.  v.  Western  Union  TeL 
Co.,  207  Fed.  6,  124  C.  C.  A.  573,  holding  Federal  District  Court  in 
Kentucky  has  jurisdiction  to  enjoin  railroad's  interference  with  lines 
of  telegraph  company  in  that  and  other  States  pending  proceedings 
to  condemn  right  of  way  for  telegraph  lines;  Woods  v.  Southern  Lifq 
&  Trust  Co.,  87  N.  J.  L.  204,  93  Atl.  580,  quashing  attachment  upon 
property  of  bankrupt  in  New  Jersey  after  filing  of  petition  and  appoint- 
ment of  receiver  in  North  Carolina,  although  there  was  no  adjudica* 
tion  of  bankruptcy,  nor  ancillary  proceedings  in  New  Jersey. 

229  XT.  S.  265-287,  57  I*.  Ed.  1179,  S3  Sup.  Gt.  858,  ST.  LOXHS,  I.  M.  ft  S. 

B.  R.  CO.  V.  McWBIRTEB. 

While  power  of  Federal  Supreme  Court  to  review  Judgment  of  State 
court  is  controlled  by  Bevlsed  Statutes,  section  709,  yet  where  in  contro- 
versy of  Federal  character,  claim  is  made  and  denied  that  there  was  no 
evidence  tending  to  show  liability  under  Federal  law,  such  ruling,  when 
excepted  to.  Is  reviewable  as  inherently  involving  operation  and  effect  of 
Federal  law. 

Approved  in  Chicago  etc.  B.  R.  Co.  v.  Wagner,  239  U.  S.  456,  60 
L.  Ed.  381,  36  Sup.  Ct.  136,  refusal  to  give  effect  to  release  between 
employer  and  employee,  void  under  section  5  of  Federal  Emploj^ers' 
Liability  Act,  in  action  by  employee  for  injuries  against  carrier,  not 
his  employer,  but  joint  tort-feasor  with  employer  railroad,  was  not 
denial  of  Federal  right ;  Chicago  etc.  Ry.  Co.  v.  Wright,  239  U.  S.  552, 
60  L.  Ed.  434,  36  Sup.  Ct.^87,  holding  evidence  of  negligence  in  action 
for  death  under  Federal  Employers'  Laability  Act,  was  sufficient  to 
show  responsibility  under  such  act,  and  denial  of  directed  verdict  was 
not  error;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett,  236  U.  S.  671,  673, 
59  L.  Ed.  780,  781,  35  Sup.  Ct.  481,  holding  Federal  Supreme  Court  in 
reviewing,  under  Judicial  Code,  section  237,  decision  of  State  court 
in  action  for  death  of  employee  under  Federal  Employers'  Liability 
Act,  is  limited  to  consideration  of  Federal  questions,  and  that  instnic- 
tions  on  assumption  of  risk  and  refusal  to  direct  verdict  were  not 
eiToneous ;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  730,  58  L.  Ed.  1666, 
34  Sup.  Ct.  897,  denying  motion  to  dismiss  writ  of  error  to  State  court 
to  review  judgment  in  action  under  Federal  Employers'  Liability  Act 
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involving  construction  of  Safety  Appliance  Act;  Seaboard  Air  Line 
Ry.  Co.  V.  Horton,  233  U.  S.  499,  Ann.  Oa&  1915B,  475,  L.  B.  A.  1915C, 
1,  58  L.  Ei  1068,  34  Sup.  Ct.  635,  8  N.  C.  C.  A.  850,  holding  Federal 
Supreme  Court  has  jurisdiction  under  Judicial  Code,  §  237,  to  review 
decision  of  State  court  of  last  resort  sustaining  trial  court  in  over- 
ruling contention  of  plaintiff  in  error  as  to  construcrtion  of  Federal 
Employers*  Liability  Act,  which  would  presumably  have  produced  ver- 
dict in  its  favor  in  action  for  injuries;  Straus  v.  American  Publishers' 
Assn.,  ^31  U.  S.  234,  Ann.  Cas.  1915A,  369,  U  R.  A.  1915A,  1099,  68 
L.  Ed.  199,  34  Sup.  Ct.  84,  decision  of  State  court  is  reviewable  by 
Federal  Supreme  Court  under  Revised  Statutes,  §  709,  where  plain- 
tiff's contention  that  agreement  under  Copyright  Act  went  beyond  terms 
of  that  act  and  was  violation  of  Sherman  Anti-trust  Act  of  1890  was 
denied;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  90,  94,  168  S.  W. 
252,  253,  demurrer  to  evidence  is  sufficient  to  raise  Federal  question 
where  evidence  shows  case  under  Federal  Employers'  Liability  Act  in 
action  for  injuries  brought  under  State  law. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  West,  232  U.  S.  690,  691, 
58  L  Ed.  800,  34  Sup.  Ct.  471,  decision  of  State  court  refusing  to 
apply  Federal  Employers'  Liability  Act  in  action  for  injuries  by  ex- 
press messenger  where  finding  that  he  is  not  employee  of  railroad 
is  supported  by  evidence  is  not  reviewable  by  Federal  Supreme  Court 
under  Judicial  Code,  §237;  Baird  v.  Northern  Pac.  Ry.  Co.,  78  Wash. 
76,  138  Pac.  329,  where  complaint  states  facts  showing  common-law 
liability  for  injuries  to  employee,  proof  admissible  thereunder  should 
not  be  excluded  on  ground  of  variance  because  complaint  also  alleges 
interstate  employment. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  452,  454. 

Congress  In  enacting  Honrs  of  Service  Act  of  1907  did  not  intend  to 
impose  on  carriers  extreme  liability  of  Insurers  and  to  subject  tliem  to  lia- 
bility for  all  accidents  hapi^enlng  to  employees  during  period  of  working 
beyond  statutory  time  without  reference  to  whether  accident  was  attribu- 
table to  act  of  working  overtime. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Swearingen,  239  U.  S.  344,  60 
L.  Ed,  319,  36  Sup.  Ct.  122,  holding  Federal  Employers'  Liability  Act  of 
1908  does  not  exclude  defenses  of  contributory  negligence  and  assump- 
tion of  risk  in  action  for  injuries  by  employee  kept  on  duty  sixteen  con- 
secutive hours  in  violation  of  Hours  of  Service  Act  of  1907,  unless  breach 
of  law  contributed  to  injury  and  reversing  judgment  for  plaintiff  for 
erroneous  instruction;  Osborne's  Admr.  v.  Cincinnati  etc.  Ry.  Co.,  158 
Ky.  188,  Ann.  Oa«.  1915D,  449, 164  S.  W.  823,  holding  violation  of  Hours 
of  Service  Act  of  1907  by  interstate  carrier  is  insufficient  to  justify  re- 
covery by  brakeman  in  action  for  injuries  without  showing  act  of  negli- 
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i^ence  of  carrier  concurring  with  or  attributable  to  violation  of  act,  con- 
tributed to  injury,  and  denying  recovery;  Westlake  v.  Keating  Gold 
Mining  Co.,  48  Mont.  128, 136  Pac.  40,  storing  more  than  three  thousand 
pounds  of  explosives  in  mine  in  violation  of  Revised  Codes,  §  8546,  is 
negligence  per  se,  and  specific  causal  connection  between  injury  and  ex- 
plosion of  dynamite  in  excess  of  three  thousand  pounds  need  not  be 
shown;  Bjomsen  v.  Northern  Pac.  Ry.  Co.,  84  Wash.  226,  146  Pac-  577, 
applying  rule  in  action  under  Federal  Employers'  Liability  Act  for  death 
of  railway  employee  alleging  employee  was  working  overtime;  Schweig 
V.  Chicago  etc.  Ry.  Co.r216  Fed.  753, 132  C.  C.  A.  660,  7  N.  C.  C.  A.  141, 
arguendo. 

Construction  of  Federal  Hours  of  Service  Act.  Note,  AnxL  Oia. 
1015D,  467. 

Violation  of  Railroad  Hours  of  Service  Act.    Note,  7  N.  0.  O.  A. 

140. 
Federal  Employers'  Liability  Act.    Notes,  L.  R.  A.  10150,  55;  47 

L.  R.  A.  (N.  8.)  60. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  0,  20. 

Miscellaneous.  Cited  in  Charleston  etc.  Ry.  Co,  v.  Sylvester,  17  Ga. 
App.  90,  86  S.  E.  277,  holding  employee  crossing  dangerous  and  defective 
roadbed  in  front  of  moving  train  assumed  risk,  and  general  demurrer  to 
petition  should  have  been  sustained. 

229  XT.  8.  288-^16,  67  Xi.  Ed.  1190,  83  8ap.  Ct  867,  X£WI8  PUB.  OO.  T. 
MORGAN. 

Power  of  Oongreis  extends,  in  Interest  of  dlsmmlnation  of  current  In 
teUlgence,  to  so  legislate  as  to  mails,  by  dassiflcation  or  otherwise,  as  to 
favor  widespread  circulation  of  newspapers  and  periodicals,  althougli  legis- 
lation, intrinsically  considered,  apparently  discriminates. 

Approved  in  Commonwealth  v.  Libbey,  216  Mass.  358,  Ann.  Gas.  1015B, 
669,  49  L.  R.  A.  (N.  8.)  879, 103  N.  E.  924,  upholding  statute  of  1910  re- 
quiring employer  advertising  for  employees  during  strike  to  mention  in 
advertisement  that  strike  exists;  dissenting  opinion  in  German  Alliance 
Ins.  Co.  V.  Lewis,  233  U.  S.  424,  L.  R.  A.  19160,  1189,  58  L.  Ed.  1026,  34 
Sup.  Ct.  612,  majority  upholding  Kansas  statute  of  1909  regulating  rates 
of  fire  insurance  and  exempting  from  its  operation  farmers'  mutual  in- 
surance companies. 

Constitutional  liberty  of  speech  and  press.  Note,  Ann.  Oas.  1915B, 
1187. 
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229  U.  8.  817-322,  67  L.  Bd.  1204,  SSLBup.  Ct  840,  OHICAOO,  &.  L  <l  P. 
B.  B.  CO.  ▼.  BBOWN. 

Wliere  case  la  of  that  cIms  which  It  was  pnxpoea  of  Jadldary  Act  of 
1891,  to  submit  to  final  Jnrisdictioii  of  Circuit  Court  of  Appeals,  Saprexne 
Court  will  go  no  further  than  to  Inquire  whether  plain  error  is  made  out. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  378,  69  L.  Ed. 
278,  35  Sup.  Ct.  130,  and  Southern  Ry.  Co.  v.  Gadd,  233  U.  S.  577,  58 
L.  Ed.  1100,  34  Sup.  Ct.  696,  both  affirming  judgment  in  action  under 
Federal  Employers'  Liability  Act,  not  involving  its  construction,  where 
examination  of  record  discloses  no  error;  Atlantic  Transport  Co.  v. 
Imbrovek,  234  U.  S.  63,  51  L.  R.  A.  (N.  8.)  1157,  58  L.  Ed.  1218,  34  Sup. 
Ct.  733,  refusing  to  disturb  finding  that  employer  was  negligent  in  fail- 
ing to  provide  safe  place  to  work  concurred  in  by  both  courts  below; 
Grand  Trunk  Western  Ry.  Co.  v.  Lindsay,  233  U.  S.  50,  Ann.  Oa«.  19140, 
168,  58  L.  Ed.  843,  34  Sup.  Ct.  581,  holding  refusal  of  instruction  with 
reference  to  weight  of  testimony  x)f  car  inspector  in  personal  injury 
action  was  not  error,  where  alleged  error  was  carefully  considered  by 
trial  court  and  adversely  disposed  of  by  Circuit  Court  of  Appeals. 

Bwitclmiaa  In  railway  yards  uncoupling  intergtate  can  is  engaged  in 
interstate  commerce. 

Approved  in  Miller  v.  Kansas  City  Western  Ry.  Co.,  180  Mo.  App.  376, 
168  S.  W.  338,  fact  that  conductor  of  intrastate  car  injured  in  collision 
with  interstate  oar  is  required  to  keep  track  clear  for  interstate  cars 
does  not  i>ermit  recovery  under  Federal  Employers'  Liability  Act. 

Under  Safety  Appliance  Act  failure  of  coupler  to  work  at  any  time 
sustains  Charge  of  negligence  against  carrier. 

Approved  in  Clark  v.  Erie  R.  Co.,  230  Fed.  483,  holding  doctrine  of 
assumption  of  risk  has  no  application  in  action  under  Federal  Employ- 
ers' Liability  Act  for  injuries  resulting  from  defective  coupler  on  car 
in  violation  of  Safety  Appliance  Act;  Smith  v.  Atlantic  Coast  Line 
R.  Co.,  210  Fed.  766,  767, 127  C.  C.  A.  311,  holding  in  action  under  Fed- 
eral Employers'  Liability  Act  for  injuries  resulting  from  defective  coup- 
ler in  violation  of  Safety  Appliance  Act  that  carrier  is  negligent  per  se, 
and  employee  may  recover  unless  his  negligence  in  using  defective  coup- 
ler is  sole  cause  of  injury;  Nashville  etc.  Ry.  v.  Henry,  158  Ky.  92,  164 
S.  W.  312,  holding  in  action  for  injuries  under  Federal  Employers'  Lia- 
bility Act  based  upon  violation  of  Safety  Appliance  Act  that  failure  of 
coupler  to  work  is  sufficient  to  sustain  charge  of  negligence ;  Montgomery 
V.  Carolina  etc.  R.  Co.,  163  N.  C.  598,  599,  80  S.  E.  84,  holding  failure  of 
railroad  to  have  self-coupling  devices  is  negligence  under  State  law  or 
Federal  Employers'  Liability  Act;  Parker  v.  Atlantic  City  R.  R.  Co.,  87 
N.  J.  L.  151, 153,  93  Atl.  576,  allowing  recovery  in  action  by  brakeman 
under  Federal  Employers'  Liability  Act  and  Safety  Appliance  Act  for 
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injuries  resulting  from  defective  coupler;  San  Antonio  etc.  Ry.  Co.  v. 
Wagner,  241  U.  S.  484,  60  L.  Ed,  1117,  36  Sup.  Ct.  626,  arguendo. 

Liability  to  employee  for  injury  sustained  in  coupling  cars  not  prop- 
erly equipped  with  couplers  as  required  by  State  or  Federal  stat- 
ute.   Note,  4  N.  0.  0.  A.  491. 
Liability  of  railroad  companies  for  injuries  to  employees  caused  by 
unblocked  frogs  or  guard-rails.    Note,  7  N.  0.  C.  A.  245. 

Movement  of  trains  requires  inrompt  action,  and  employee  is  not  as 
matter  of  law  guilty  of  contributory  negligence  because  he  did  not  antici- 
pate that  his  foot  might  be  caught  in  unblocked  frog  of  which  he  had  or 
could  be  charged  with  knowledge. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Shenkel,  57  Ind.  App.  183,  104 
N,  E.  63,  7  N.  C.  C.  A.  246,  allowing  recovery  by  switchman  for  injuries 
resulting  from  unblocked  frog,  although  he  might  have  seen  it  by  look- 
ing, where  necessity  of  prompt  and  hasty  action  in  complying  with  order 
given  just  before  injury  is  shown  by  averments  of  complaint. 

Federal  Employers '  Liability  Act.    Note,  L.  B.  A.  19150,  69. 

229  XT.   a   322-334,  57  !•.  Ed.   1206,  33  Sop.  Ct.   838,  OITIZBN8'  TEIiE- 
PHONE  CO.  v.  FUItLEB. 

In  taxation  there  Is  broader  power  of  classification  than  in  some  other 
exercises  of  legislation,  and  legislature  having  power  of  classification  has 
power  to  select  differences  upon  which  classlflcation  is  to  be  based  and  they 
need  not  be  great  or  conspicuous. 

Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  135,  143,  58 
L.  Ed.  155,  158,  34  Sup.  Ct.  31,  upholding  provision  of  Public  Statutes 
of  Vermont,  c.  37,  §  815,  imposing  tax  on  interest-bearing  deposits  in 
national  bank  and  exempting  noninterest-bearing  accounts;  Button  Phos. 
Co.  V.  Priest,  67  Fla.  377,  65  South.  284,  upholding  provision  of  General 
Statutes  of  1906,  §§  3152,  3153,  imposing  double  damages  upon  possessor 
or  occupier  of  land  leaving  open  and  uninclosed  pit,  not  used  in  mining 
operations,  in  which  domestic  animals  perish;  Vandalia  R.  Co.  v.  Still- 
well,  181  Ind.  291,  Ann.  Oas.  1916D,  258,  104  N.  E.  297, 5  N.  C.  C.  A.  502, 
upholding  Employers  *  Liability  Act  of  1911,  §  3,  providing  employee  does 
not  assume  risk  of  defect  in  place  of  work  or  tools  known  to  employer, 
which  by  section  1  is  made  applicable  only  to  employers  of  five  or  more 
persons;  State  ex  rel.  St.  Paul  City  Ry.  Co.  v.  Armson,  128  Minn.  386, 
150  N.  W.  1088,  upholding  provision  of  General  Laws  1913,  c.  483,  classi- 
fying property  for  taxation  and  placing  railroad  tracks,  overhead  feed 
and  trolley  wires,  underground  conduits  and  cables  in  class  4  assessable 
at  forty  per  cent. 

Miscellaneous.  Cited  in  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S. 
335,  57  L.  Ed.  1215,  33  Sup.  Ct.  833,  decided  on  authority  of  principal 

case. 
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229  U.  8.  335,  57  L.  Ed.  1215,  33  Sup.  Ct.  837,  CITIZENS'  TELEPHONE 
OO.  T.  FT7LLBB. 

Not  cited. 

229  XT.  S.  386-342,  67  L.  Ed.  1216,  33  Sup.  Ot.  837,  EAILBOAD  COMMIS- 
SION OF  LOUISIANA  v.  TEXAS  &  PACIFIC  BT.  CO. 
Essential  character  of  commerce,  not  accident  of  local  or  through  hills 
of  lading,  determines  whether  it  is  within  Federal  or  State  control. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  639,  60  L.  Ed.  839, 
36  Sup.  Ct.  472,  holding  terminal  services  are  part  of  interstate  shipment, 
and  legal  obligation  is  to  be  determined  by  stipulation  of  bill  of  lading 
under  filed  regulations  which  is  Federal  question  and  reversing  decision 
determining  liability  for  loss  of  goods  by  fire  under  State  law ;  Chicago 
etc.  Ry.  Co.  v.  Iowa,  233  U.  S.  343,  58  L.  Ed.  992,  34  Sup.  Ct,  592,  hold- 
ing reshipment  from  distributing  point  in  State  to  other  points  in  State 
of  coal  shipped  from  another  State  and  held  by  consignee  until  sale  is 
made,  is  intrastate  and  subject  to  regulation  by  State  commission. 

Shipment  takes  character  aa  interstate  or  foreign  commerce  when  it  is 
actually  started  in  course  of  transportation  to  another  State  or  territory. 

Approved  in  New  York  Cent.  etc.  Ry.  Co.  v.  Gray,  239  U.  S.  586,  60 
L.  £d.  453,  36  Sup.  Ct.  177,  holding  railroad  is  justified  by  provision  of 
Hepburn  Act. of  1906,  c.  3591,  prohibiting  discrimination  in  transporta- 
tion of  persons  or  property  in  refusing  further  transportation  under  con- 
tract to  pay  for  map  in  transportation  but  it  cannot  refuse  to  pay  unpaid 
balance  of  purchase  price  of  map;  Pennsylvania  R.  R.  Co.  v.  Mitchell 
Coal  etc.  Co.,  238  U.  S.  263,  59  L.  Ed.  1294,  35  Sup.  Ct.  787,  holding 
record  does  not  show  any  of  shipments  were  interstate  and  affirming 
judgment  of  State  court  allowing  recovery  of  damages  for  discrimination 
in  allowance  of  secret  rebates;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.,  238  U.  S.  466,  59  L.  Ed.  1411,  35  Sup.  Ct.  896,  whether 
method  of  car  distribution  by  railroad  is  unjust  discrimination,  as  applied 
to  mining  company,  selling  f.  o.  b.  at  mines,  product  to  be  transported 
to  other  States,  is  within  jurisdiction  of  Interstate  Commerce  Commis- 
sion ;  Illinois  Central  R.  R.  Co.  v.  De  Fuentes,  236  U.  S.  163,  59  L.  Ed. 
520,  35  Sup.  Ct.  275,  Order  No.  295  of  Louisiana  Railroad  Commission, 
requiring  carriers  to  switch  cars  of  connecting  carriers,  whether  loaded 
with  interstate  or  intrastate  freight,  and  establishing  rates  therefor,  is 
void  as  burden  on  interstate  commerce;  Atlantic  Coast  Line  R.  Co.  v. 
Reaves,  208  Fed.  142, 125  C.  C.  A.  599,  holding  evidence  sufficient  to  war- 
rant finding  that  switchman  killed  while  moving  freight-cars  was  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Deardoi-ff  v.  Chicago  etc.  Ry.  Co.,  263  Mo.  76,  172  S.  W.  336,  holding 
shipment  of  stock  from  Missouri  point  to  unloading  point  in  Kansas  of 
Kansas  City  stockyards  which  are  partly  in  Kansas  and  partly  in  Mis- 
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souri,  was  interstate^  and  fact  that  stock  was  driven  back  to  point  in 
Missouri  is  immaterial,  and  denying  recovery  under  State  law;  Conley 
V.  Chicago  etc.  R.  R,  Co.,  192  Mo.  App.  537, 183  S.  W.  1112,  where  initial 
carrier  received  horses  for  continuous  transportation  between  interstate 
points  with  stopover  privilege  to  load  other  horses  at  point  within  State, 
contract  was  for  interstate  transportation,  and  shipper  may,  under  Car- 
mack  Amendment  to  Hepburn  Act,  recover  damages  from  initial  carrier 
for  failure  to  stop;  Keithley  v.  Lusk,  190  Mo.  App.  469,  177  S.  W.  760, 
holding  shipment  of  carload  of  apples  at  through  rate  was  interstate, 
although  bill  of  lading  was  only  to  end  of  carrier's  own  line  within  State, 
and  allowing  recovery  from  initial  carrier  under  Carmack  Amendment 
to  Hepburn  Act  of  1906;  Bailey  v.  Missouri  Pae.  Ry.  Co.,  184  Mo.  App. 
463, 171  S.  W.  46,  denying  recovery  of  damages  to  two  carloads  of  apples 
under  State  law,  where  contract  of  shipment  is  for  continuous  transpor- 
tation to  point  in  another  State,  although  bill  of  lading  was  issued  for 
transportation  between  intrastate  points  only;  dissenting  opinion  in  Nord- 
gard  V.  Marysville  etc.  Ry.  Co.,  218  Fed.  744, 134  C.  C.  A.  415,  majority 
holding  shipment  of  poles  by  mill  company  over  its  logging  road  from 
its  own  timber  lands  in  State  to  distributing  point  in  State  from  which 
poles  are  sold  and  reshipped  is  not  interstate  commerce. 

Distinguished  in  Wilmington  Transp.  Co.  v.  Railroad  Commission  of 
California,  236  U.  S.  156,  59  L.  Ed.  517,  36  Sup.  Ct.  276,  holding  Railroad 
Commission  of  California  may,  in  absence  of  congressional'  action,  regu- 
late rates  of  carrier  between  point  on  mainland  and  point  on  island  both 
within  State;  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed.  739,  134 
C.  C.  A.  415,  shipment  of  poles  by  mill  company  over  its  logging  road 
from  its  timber  lands  in  State  to  distributing  point  in  State  from  which 
poles  are  sold  and  reshipped  is  not  interstate  commerce;  Kolkmeyer  v. 
Chicago  etc.  R.  R.  Co.,  192  Mo.  App.  190,  182  S.  W.  795,  holding  ship- 
ment was  intrastate  governed  by  State  law,  where  contractor  ships  mate- 
rials and  animals  for  construction  of  railroad  tracks  between  points  in 
State  and  reships  under  another  bill  of  lading  to  point  in  another  State, 
and  allowing  recovery  for  loss  of  animals  through  negligence  of  first 
carrier.  ^ 

229  U.  8.  342-S52,  67  !•.  Ed.  1219,  33  Sup.  Ot.  842,  "WHEELEE  ▼.  DENVER. 

Fact  that  nonresident  taxpayer  is  solicited  by  water  con^iany  to  brinff 
suit  against  municipality  to  test  validity  of  amendment  to  charter  estab- 
lishing Public  Utilities  Commission  to  build  or  purchase  water  plant,  wltb 
promise  of  indemnity  for  costs  and  attorney's  fees,  does  not  make  case 
cottusive  so  as  to  deprive  Federal  court  of  Jurisdiction. 

Approved  in  Munnss  v.  American  Agricultural  Chem.  Co.,  216  Mass. 
424,  103  N.  E.  860,  holding  fact  that  plaintiff  in  action  for  tort  reduces 
ad  damnum  to  three  thousand  dollars  by  amendment  in  order  to  prevent 
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removal  of  cauae  to  Federal  court  is  immaterial,  and  reversing  order 
accepting  petition  and  bond  for  removal. 

Distinguished  in  James  Supply  &  Hardware  Co.  v.  Dayton  Coal  etc. 
Co.,  223  Fed.  993,  139  C.  C.  A.  367,  receivership  procured  by  authority 
of  insolvent  corporation,  although  suit  is  brought  in  names  of  creditors 
against  corporation,  is  act  of  bankruptcy  under  act  of  1898. 

229  U.  8.  853-362,  57  Z..  Ed.  1224,  88  Sap.  Ct  846,  ADAMS  ▼.  BUSSELiL. 

Supreme  Court  will  not  review  judgment  of  State  court  resting  on  Fed- 
eral and  non-Federal  grounds,  where  latter  is  sni&cient  to  sustain  Judgment. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
369,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  construing  Arkansas  annual  franchise 
tax  statute  of  1911,  and  upholding  it  as  applied  to  foreign  corporations 
engaging  in  intrastate  business ;  Plymouth  Coal  Co.  v.  Pennsylvania.  232 
U.  S.  546,  58  L.  Ed,  720,  34  Sup.  Ct.  359,  construing  and  upholding  stat- 
ute of  Pennsylvania  of  1891  requiring  owners  of  adjacent  coal  mining 
properties  to  leave  barrier  pillars  of  suitable  width  to  safeguard 
employees. 

Miscellaneous.    Cited  in  Rabb  v.  Louisiana,  235  U.  S.  688,  59  L.  Ed.' 
426,  35  Sup.  Ct.  204,  and  De  Beam  v.  De  Beam,  231  U.  S.  742,  58  L.  Ed. 
462,  34  Sup.  Ct.  318,  both  dismissing  for  want  of  jurisdiction. 

229  XT.  S.  868-^3,  67  !■.  Ed.  1228,  88  Sup.  Ct  876,  McGOVEBN  ▼.  NEW 


Final  Judgment  of  State  court  in  proceeding  for  compensation  for  prc^- 
erty  taken  under  power  of  eminent  domain  ought  not  to  he  held  in  viola- 
tion of  due  process  of  law  enjoined  by  Fourteenth  Amendment,  unless  by 
rulings  upon  questions  of  law  owner  of  property  was  prevented  from  obtain- 
ing substantially  any  compensation. 

Approved  in  0  'NeiU  v.  Leamer,  239  U.  S.  249,  60  L.  Ed.  264,  36  Sup. 
Ct.  56,  in  condemnation  of  land  for  drainage  district  under  State  law, 
questions  of  fact  as  to  location  of  ditch,  value  of  right  of  way,  and  ex- 
tent of  damages  are  subject  of  appropriate  proceeding  in  State,  and 
where  land  owners  have  opportunity  to  be  heard,  no  Federal  question  is 
raised ;  Seattle  etc.  Ry.  Co.  v.  Washington,  231  U.  S.  570,  68  K  Ed.  874, 
34  Sup.  Ct.  185,  dismissing  writ  of  error  to  review  State  court's  con- 
struction of  ordinance  relating  to  street  railway  transfers  as  denial  of 
due  process  of  law ;  In  re  Ashokan  Dam,  190  Fed.  414,  and  Marin  Water 
Sc  Power  Co.  v.  Railroad  Commission,  171  Cal.  718,  154  Pae.  869,  both 
arguendo. 

Enlianced  value  of  land  as  part  of  public  work  depends  upon  whole 
land  necessary  being  devoted  to  that  use,  and  if  separate  parcels  are  not 
Inrougbt  together  by  taking  under  eminent  domain,  chance  of  their  being 
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axdted  in  such  way  m  to  be  available  la  too  remote  and  speculative  to  hav« 
effect  upon  valuation. 

Approved  in  New  York  v.  Sage,  239  U,  S.  60,  62,  60  L.  Ed.  146,  36 
Sup.  Ct.  26,  holding  in  proceeding  to  condemn  land  for  Ashokan  reser- 
voir in  New  York  that  allowance  of  proportion  of  increase,  due  to  reser- 
voir, to  owner  of  land,  was  error ;  .Perley  v.  Cambridge,  220  Mass.  513, 
L.  R.  A.  1915E,  432,  108  N.  E.  496,  holding  in  assessment  of  damages  for 
laying  water-main  under  power  of  eminent  domain  that  existence  of  con- 
duit on  land  may  be  considered  as  diminishing  fair  market  value,  but 
owner  cannot  recover  for  value  of  conduit  to  city. 

Explained  in  Brack  v.  Mayor  etc.  of  Baltimore,  125  Md.  385,  386,  Ann. 
Cas.  1916E,  880,  93  Atl.  996,  997,  holding  exclusion  of  evidence  to  show 
adaptability  of  land  for  reservoir  purposes  in  proceeding  to  condemn  land 
for  reservoir  purposes  was  error. 

229  XT.   S,  373-380,  67  L.  Ed.  1232,  S3   Sup.  Ct.  780,   NASH  v.  UNITED 
STATES. 

Sherman  anti-trust  law  of  1890  Is  not  so  vague  as  to  be  inoperative  on 
its  criminal  side  because  definition  contains  element  of  degree  as  to  which 
estimates  may  differ,  with  result  that  man  may  be  impriaoned  because  he 
did  anticipate  Judgment  of  Jury. 

Approved  in  United  States  v.  Whiting,  212  Fed.  471,  following  rule; 
Miller  v.  Strahl,  239  U.  S.  434,  60  L.  Ed.  368,  36  Sup.  Ct.  150,  upholding 
statute  of  Nebraska  of  1913  requiring  keepers  of  hotels  of  over  fifty 
^ rooms  to  keep  night  watchman  and  to  awaken  guests  in  case  of  fire; 
Fox  V.  Washington,  236  U.  S.  277,  69  L.  Ed.  575,  35  Sup.  Ct.  383,  uphold- 
ing statute  of  Washington  (Rem.  &  Bal.  Code,  §  2564),  declaring  will- 
fully printing,  publishing  and  circulating  matter  in  any  form  tending  to 
encourage  crime  or  disrespect  for  law  and  courts,  to  be  gross  misde- 
meanor; Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United  States, 
234  U.  S.  609,  610,  L.  R.  A.  1915A,  788,  68  L.  Ed.  1498,  34  Sup.  Ct.  951, 
circulation  of  ''Official  Lists"  among  members  of  retailers'  association 
calling  attention  to  wholesalers  who  sell  directly  to  consumers,  where  evi- 
dent purpose  is  to  blacklist  such  wholesale  dealers,  is  unreasonable  re- 
straint of  trade  within  prohibition  of  Sherman  Anti-trust  Act;  Tyomies 
Pub.  Co.  V.  United  States,  211  Fed.  388,  128  C.  C.  A.  47,  provision  of 
Penal  Code,  §  211  (Act  of  1909,  c.  321),  making  it  offense  to  deposit  in 
mails  obscene  and  filthy  matter,  is  not  void  for  failure  to  prescribe  defi- 
nite standard ;  dissenting  opinion  in  Leroy  Fibre  Co.  v.  Chicago  etc  By- 
Co.,  232  U.  S.  354,  68  L.  Ed.  635,  34  Sup.  Ct.  415,  majority  holding  in 
action  to  recover  value  of  flax  straw  destroyed  by  fire  from  locomotive 
that  it  was  not  question  for  jury  whether  owner  was  negligent  in  storing 
straw  too  near  railroad  right  of  way. 

Explained  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  223, 
68  L.  Ed.  1288,  34  Sup.  Ct.  853,  holding  anti-trust  provision  of  Consti- 
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tution  of  1891  and  acts  of  Kentucky  of  1900  and  1906,  as  construed  by 
State  court,  are  void  under  Fourteenth  Amendment  for  failure  to  set 
up  definite  standard  of  conduct. 

Only  sach  contracts  and  combinations  are  within  Sherman  Anti-trust 
Act  as,^  by  reason  of  intent  or  inherent  nature  of  contemplated  acts,  preju- 
dice public  interests  by  unduly  restricting  competition  or  unduly  obstructing 
course  of  trade. 

Approved  in  H.  B.  Marienelli  v.  United  Booking  Offices,  227  Fed 
170,  171,  combination  of  owners  of  vaudeville  theaters  and  booking 
agents  to  secure  control  of  performers  is  violation  of  Sherman  anti' 
trust  law;  United  States  v.  Eastman  Kodak  Co.,  226  Fed.  65,  hold- 
ing corporation  acquiring  about  twenty  competing  concerns,  obtaining 
entire  control  of  imported  raw  paper  used  for  printing  pictures,  and 
making  contracts  with  dealers  to  sell  its  goods  exclusively,  by  which 
method  it  secures  control  of  seventy-five  or  eighty  per  cent  of  inter- 
state trade,  is  combination  in  violation  of  Anti-trust  Act ;  United  States 
V.  United  States  Steel  Corporation,  223  Fed.  61,  63,  114,  162,  holding 
consolidation  of  steel-making  concerns  was  not  combination  unduly 
restraining  trade  in  violation  of  Sherman  Anti-trust  Act  of  1890; 
United  States  v.  International  Harvester  Co.,  214  Fed.  997,  holding 
consolidation  of  five  harvester  companies  producing  from  eighty  to 
eighty-five  per  cent  of  all .  harvesting  machinery  sold  in  United  States 
is  combination  in  restraint  of  trade  in  violation  of  Sherman  Anti-trust 
Act  of  1890. 

Sherman  Anti-trust  Act  punliOies  conspiracies  at  which  it  is  aimed  on 
common-law  footing — that  is,  it  does  not  make  doing  of  act  other  than 
act  of  conspiring  a  condition  of  liability  and  indictment  not  charging  overt 
act  is  sufficient.  ^ 

Approved  in  United  States  v.  Rintelen,  233  Fed.  794,  796,  798,  hold- 
ing indictment  charging  conspiracy  in  restraint  of  trade  in  war  muni- 
tions with  Great  Britain^  France,  Russia  and  Italy  by  organizing  strikes 
and  fomenting  labor  troubles  to  prevent  manufacture  of  munitions, 
without  ailing  overt  acts,  is  sufficient;  State  v.  FuUerton  Lumber 
Co.,  35  S.  D.  422,  152  N.  W.  712,  indictment  based  upon  violation 
of  State  anti-trust  law,  chapter  224  of  Laws  of  1909,  is  not  rendered 
insufficient  for  failure  to  allege  overt  acts  by  provision  of  Penal  Code, 
§  231 ;  United  States  v.  Grand  Trunk  Ry.  Co.,  225  Fed.  286,  arguendo. 

Distinguished  in  United  States  v.  Whiting,  212  Fed.  471,  holding 
indictment  charging  combination  of  milk  buyers  in  violation  of  Sher- 
man anti-trust  law  not  alleging  acts  tending  to  suppress  competition 
is  insufficient. 

Where  indictment  under  Sherman  Anti-trust  Act  alleges  numerous 
methods  to  restrain  trade,  while  it  is  not  necessary  to  proyo  all  means 
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alleged,  duurge  inTltlng  Jury  to  consider  all  and  pennltting  Terdlct  on  any 
one  of  them  la  erroneona,  as  some  ot  tliem  would  not  warrant  finding  of 
conspiracy  to  restrain  trade.  • 

Approved  in  Patterson  v.  United  States,  222  Fed.  650,  138  C.  C.  A. 
123,  reversing  conviction  of  engaging  in  conspiracy  in  restraint  of 
trade  in  sale  of  cash  registers  for  error  in  submitting  to  jury  ques- 
tion whether  conspiracy  includes  means  of  which  there  is  no  evidence. 

229  XT.  a  881-390,  67  L.  Ed.  1237,  33  Sup.  Ct.  878,  UNITED  STATES  Y. 
ADAMS  EXPRESS  CO. 

Congress  by  amendment  of  1910  to  Act  to  Regulate  Commerce  xequirlxiff 
filing  of  schedules  Intended  to  include  express  companies  organized  as  joint 
stock  associations  for  by  amendment  to  section  1  of  original  act  common 
carrier  was  made  to  include  express  companies,  and  such  association  is  sub- 
ject to  penalty  for  not  filing  schedule. 

Approved  in  Barrett  v.  New  York,  232  U.  S.  32,  58  L.  Ed.  491,  34 
Sup.  Ct.  203,  holding  ordinance  of  requiring  expressmen  to  be  licensed 
and  permitting  only  citizens  or  those  having  declared  intention  to 
become  such,  to  take  out  license  is  void  as  burdenr  on  interstate  com- 
merce. 

Congress  has  power  to  charge  partnership  assets  with  liability  and  to 
personify  company  so  far  as  to  collect  fine  by  proceeding  against  it  in  com- 
pany name. 

Approved  in  Fourth  Nat.  Bank  v.  Mead,  216  Mass.  523,  52  L.  R.  A. 
(N.  S.)  225,  104  N.  E.  378,  xmrtner  indorsing  note  made  .by  firm  is 
"person  not  otherwise  party"  within  meaning  of  section  81  of  nego- 
tiable instrument  law,  and  is  liable  as  indorser,  and  claim  for  amount 
due  on  note  is  allowable  against  insolvent  estate  of  deceased  partner. 

229  XT.  S.  391-397,  57  L.  Ed.  1241,  33  Sap.  Ct.  818,  NATIONAL  SAFE  DE- 
POSIT ETC.  CO.  ▼.  HIBB& 

Where  one  of  two  innocent  persons  is  to  suifer,  that  one  whose  confi- 
dence put  into  hands  of  wrongdoer  means  of  doing  wrong  should  suffer. 

Approved  in  Norfolk  Sand  etc.  Corp.  v.  Ohio  Locomotive  Crane 
Co.,  217  Fed.  28,  133  C.  C.  A.  135,  denying  credit  for  old  crane  in 
action  for  purchase  price  of  new  crane,  where  agreement  by  agent 
to  give  such  credit  purported  to  supersede  formal  written  agreement. 

Stock  certificates  are  peculiar  Und  of  property,  and  although  not  nego- 
tiable, they  are  basis  of  commercial  transactions  and  are  sold  in  open  mar- 
ket as  negotiable  securities,  and  bank,  intrusting  certificates  to  agent,  who 
in  breach  of  duty  sells  them  to  broker  for  foil  value,  is  estopped  to  recover 
from  broker. 

Approved  in  National  City  Bank  of  Chicago  v.  Wagner,  216  Fed. 
480,  481,  132  C.  C.  A.  533,  owner  of  stock  certificate  loses  title  by 
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indorsing  it  in  blank  and  intmsting  it  to  another,  who  wrongfully 
disposes  of  it  as  collateral  security  for  pre-existing  debt;  Union  Trust 
Co.  V.  Oberg,  214  N.  Y.  624,  108  N.  E.  811,  owner  of  stock  certificates 
indorsing  them  in  blank  and  leaving  them  in  agent^s  hands  for  pre- 
scribed purpose  is  estopped  to  deny  lien,  where  agent  pledges  cer- 
tificates as  security  for  loan  to  himself;  Kohn  v.  Sacramento  Elec. 
etc.  Ry.  Co.,  168  Cal.  9,  141  Pac.  630,  sale  of  bonds  delivered  to 
trustee  company  for  purpose  of  retiring  outstanding  bonds  by  oflBcer 
feloniously  taking  them  to  person  making  no  investigation  as  to  own- 
ership of  bonds  does  not  transfer  title;  People's  Trust  Co.  v.  Smith, 
215  N.  Y.  494,  Ann.  Oas.  1917A,  560,  L.  R.  A.  1916B,  840,  109  N.  E. 
564,  transfer  of  bond  and  mortgage  by  person  in  whose  safe  they  were 
left  by  mortgagee  does  not  give  title. 

229  XT.  &  397-413»  67  L.  Ed.  1248,  33  Sup.  Ot  820,  POBTIAND  BY.,  UGHT 
ft  POWEB  CO.  ▼.  BAILBOAD  COMMISSION  OF  OBBGON. 

State,  In  exercise  of  Its  authority  to  control  rates  Charged  by  common 
carrier  wholly  within  its  borders,  may  consistently  with  due  process  of  law 
probibit  unjust  discrimination  by  domestic  railway  company  against  certain 
localities  upon  its  Unes. 

Approved  in  Portland  Ry.  etc.  Co.  v.  Railroad  Commission  of  Oregon, 
229  U.  S.  416,  57  L.  Ed.  1260,  33  Sup.  Ct.  827,  following  rule ;  South- 
em  Pacific  Co.  V.  Campbell,  230  TJ.  S.  553,  57  L.  Ed.  1625,  33  Sup. 
Ct.  1027,  upholding  order  of  Oregon  Railroad  Commission  of  1910 
prescribing  railroad  freight  rates. 

Federal  Supreme  Court  only  re-ezamlnes  facts  found  In  exceptional  class 
of  cases  with  Tlew  to  ascertaining  correctness  of  conclusions  reached,  and 
where  facts  found  by  trial  court  and  adopted  by  State  Supreme  Court  are 
supported  by  competent  testimony,  it  will  not  retry  issues  of  fact. 

Approved  in  Portland  Ry.  etc.  Co.  v.  Railroad  Commission  of  Oregon, 
229  U.  S.  416,  67  L.  Ed.  1260,  33  Sup.  Ct.  827,  following  rule ;  North- 
em  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S.  593,  Ann.  Oa«.  1916A,  1, 
59  L.  Ed.  740,  36  Sup.  Ct.  429,  following  finding  of  State  court  that 
intrastate  rate  on  carload  lots  of  coal  is  noncompensatory,  but  re- 
versing conclusion  that  such  rate  is  not  confiscatory  in  absence  of 
showing  that  net  intrastate  freight  rates  are  unreasonable;  Miedreich 
V.  Lauenstein,  232  U.  S.  244,  58  L.  Ed.  590,  34  Sup.  Ct.  309,  finding 
of  trial  court  against  charge  that  service  of  process  was  fraudulently 
procured  by  predecessor  in  title  of  defendant  in  error  and  holding  of 
State  Supreme  Court  that  finding  is  supported  by  testimony  is  binding 
on  Federal  Supreme  Court;  Union  Pac.  R.  Co.  v.  Public  Utilities  Com- 
mission, 95  Kan.  623,  148  Pac.  673,  upholding  findings  of  fact  of 
District  Court  relating  to  intrastate  rates  on  coal,  but  reversing  oon« 
elusion  of  mixed  law  and  fact  that  rate  is  unreasonable. 
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Contract  set  up  by  wlilcli  railway  fares  vere  eatabUabed  cannot  be  held 
to  Justify  cLUcilmination,  as  such  contracts  most  be  taken  to  have  been  made 
in  view  of  continuing  power  of  State  to  control  rates  of  common  canleis 
subject  to  its  Jurisdiction. 

Approved  in  Elliott  Mach.  Co.  v.  Center,  227  Fed.  127,  holding 
Clayton  Anti-trust  Act  of  1910,  making  it  unlawful  to  lease  or  sell 
machineiy  on  eondition  tending  to  prevent  competition,  applies  to 
continuing  lease  made  before  its  enactment;  Minneapolis  etc.  Ry.  Co. 
V.  Menasha  Wooden  Ware  Co.,  159  Wis.  136,  L.  R.  A.  1915F,  732, 150 
N.  W.  413,  contract  between  railroad  and  business  concern  establish- 
ing freight  rates  for  latter  so  long  as  it  remains  in  business  is  annulled 
by  filing  of  rates  pursuant  to  Statute  of  1913,  §  1797-4. 

229  XT.  S.  414-416,  57  !•.  Ed.  1260,  83  Sup.  Ot.  827,  POBTLAND  BY.,  UOHT 
&  POWER  CO.  ▼.  BAHiBOAD  COMMISSION  OF  OBEQON. 

Not  cited. 

229  U.  a  416-435,  59  L.  Ed.  1260,  S3  Sup.  Ct  955,  MacLEOD  ▼.  xmiTED 
STATES. 

State  of  war  as  to  third  persons  continued  until  exchange  of  treaty 
ratifications  between  United  States  and  Spain. 

Approved  in  Ochoa  v.  Herndez  y  Morales,  230  U.  S.  159,  57  L.  Ed. 
1437,  33  Sup.  Ct.  1033,  holding  provisional  government  of  Porto  Rico 
continued  after  exchange  of  ratification  of  terms  of  peace  until  passage 
of  Foraker  Act  of  1900,  and  under  General  Order  No.  101  of  military 
authorities,  order  of  military  governor,  published  in  1899,  reducing 
period  for  prescriptive  title  to  real  estate  with  retroactive  effect  and 
without  opportunity  for  hearing,  is  void  as  denial  of  due  process  of 
law. 

229  U.  S.  485-447,  67  L.  Ed.  1268,  88  Sup.  Ot.  829,  CONTINENTAL  ETC. 

TBUST  &  SAV.  BANK  v.  CHJCAGO  TITLE  ft  TBXTST  CO. 

To  constitute  preferential  transfer  within  maMiing  of  Bankruptcy  Act, 
there  must  be  a  parting  with  bankrupt's  property  for  benefit  of  creditor 
and  consequent  diminution  of  bankrupt's  estate. 

Approved  in  Marsh  v.  Walters,  220  Fed.  807,  136  C.  C.  A.  409,  fact 
that  president  of  bank  lends  money  to  bank's  debtor,  knowing  of  his 
insolvency,  for  purpose  of  obtaining  preferential  payment  to  bank, 
does  not  relieve  mortgage  given  to  secure  his  d«bt  from  being  prefer- 
ence; Root  Mfg.  Co.  V.  Johnson,  219  Fed.  401,  405,  136  C.  C.  A  139, 
payment  from  fund  segregated  from  bankrupt  construction  company's 
estate  more  than  four  months  before  bankruptcy  to  pay  claims  for 
material  is  not  void  as  preference,  although  bankrupt  approved  claim 
within  four  months;  Stearns  Salt  &  Lumber  Co.  v.  Hammond,  217  Fed. 
562,  133  C.  C.  A.  411,  holding  release  to  bankrupt  mortgagor  by 
mortgagee  of  proceeds  of  insurance  policies  and  application  of  such 
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proceeds  to  mortgage  indebtedness  is  void  as  preference;  In  re  Kerlin, 
209  Fed.  44,  126  C.  C.  A.  184,  settlement  of  claim  against  alleged 
bankrupt  by  attorney,  not  yet  reimbursed,  and  for  less  amount  than 
claim,  is  substitution  of  creditors  to  advantage  of  estate,  and  not 
illegal  preference. 

In  determining  whether  preferential  transfer  of  iwoperty  to  creditor 
witbin  meaning  of  Bankruptcy  Act  has  resulted  from  deposits  in  bank  evi- 
denced by  margin  certificates,  It  is  essential  to  learn  Just  what  has  taken 
place  between  parties. 

Approved  in  In  re  Freeman  Cotting  Coat  Co.,  212  Fed.  560,  cred- 
itors giving  approval  through  managing  committee  to  loan»  obtained 
from  trust  company  and  secured  by  assignment  of  accounts  are  estopped 
to  claim  transfer  of  accounts  is  act  of  bankruptcy. 

Purpose  of  Bankruptcy  Act,  section  68a,  is  to  prevent  debtors  of  bank- 
rupt from  acquiring  claims  for  use  by  way  of  setoff  and  reduction  of  their 
Indebtedness  to  the  estate. 

Approved  in  Wilson  v.  Citizens'  Trust  Co.,  233  Fed.  699,  holding 
that  as  bank  may  set  off  indebtedness  against  general  deposit  of  bank- 
rupt under  section  68b  of  Bankruptcy  Act,  petition  to  set  asid^  pref- 
erential transfer  by  accumulation  of  deposits,  and  not  by  application 
of  deposits  to  indebtedness,  states  cause  of  action  within  jurisdiction 
of  bankruptcy  court;  Butterfield  v.  Woodman,  223  Fed.  960,  139 
C.  C.  A.  436,  holding  transfer  of  bonds  of  corporation  to  director 
to  secure  him  as  indorser  on  outstanding  notes  against  corporation 
is  void  as  preference,  where  transfer  is  made  at  time  insolvency  of 
corporation  is  known;  In  re  National  Lumber  Co.,  212  Fed.  929,  129 
C.  C.  A.  448,  where  bank  discounts  note  before  maturity  and  credits 
proceeds  to  indorser  known  to  be  insolvent,  and.  refuses  to  charge  other 
notes  of  company  at  maturity,  although  account  is  sufficient  to  pay 
notes,  and  company  by  making  several  cash  deposits  brings  deposit  up 
to  amount  sufficient  to  pay  bank's  note,  transaction  is  preference, 
although  under  Bankruptcy  Act,  §  68a,  bank  might  have  setoff  indebt- 
edness to  it  against  deposits;  Chisholm  v.  First  Nat.  Bank  of  Le 
Roy,  269  111.  117,  109  N.  E.  659,  where  debtor  within  four  months  of' 
bankrupty  applies  part  of  proceeds  of  sale  to  payment  of  bank's 
note  and  deposits  remainder  in  bank,  payment  of  note  is  illegal  prefer- 
ence, but  check  in  favor  of  bank  against  deposit  in  bank  to  pay  over- 
draft is  not  preference. 

Setoff  under  American  Bankruptcy  Acts.  Note,  Ann.  Oas.  1916G, 
980. 

Setoff  by  bank  of  deposit  against  debt  due  bamiC  by  depositor  as 
voidable  transfer  under  bankruptcy  law.  Note,  Ann.  Oas.  1916G, 
990. 
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229  XT.  8.  447-476,  57  Lw  Ed.  1274,  33  Sup.  Ct.  946,  OHABLTON  y.  KELLY. 
KTamtnlug  maglBtrate's  refusal  to  hear  evidence  of  inaanlty  in  eztiadl- 
tlou  proceedlngB  ia  not  reviewable  by  habeas  corpus,  aa  offer  to  show  in- 
sanity at  time  of  commission  of  crime  is  defense  vhidh  should  be  heard  at 
time  of  trial,  or  at  preliminary  hearing  in  Jurisdiction  of  crime  if  so  pro- 
Tided  for  by  its  laws. 

Approved  in  Drew  v.  Thaw,  235  U.  S.  440,  59  L.  Ed.  808,  35  Sop.  Ct 
137,  surrender  in  extradition  proceedings  of  inmate  of  lunatic  asylum 
who  is  fugitive  from  justice  cannot  be  interfered  with  by  writ  of 
habeas  corpus  on  theory  that  if  insane  he  was  not  guilty  of  crinfe,  and 
if  not  insane,  he  was  entitled  to  be  discharged,  as  question  of  insanity 
as  defense  is  for  court  of  demanding  State. 

Distinguished  in  Ex  parte  Thaw,  214  Fed.  435,  granting  writ  of 
habeas  corpus  to  release  person  held  for  interstate  extradition  for 
conspiracy  to  escape  from  insane  asylum  to  which  he  had  been  con- 
fined on  acquittal  of  charge  of  crime. 

Construed  in  light  of  original  and  supplementary  conventions  of  Italy 
and  of  Revised  Statutes,  section  5270,  it  was  not  obligatory  that  formal 
demand  referred  to  in  clause  of  Convention  of  1884,  should  be  proved  in 
preliminary  proceeding  within  forty  days  after  sirrest. 

Approved  in  Kelly  v.  Griffin,  241  U.  S.  13,  60  L.  Ed.  864,  36  Sup. 
Ot.  487,  construing  extradition  treaty  with  Great  Britain  and  holding 
omission  of  formal  act  of  release  and  subsequent  arrest  of  person 
illegally  arrested  without  warrant  by  Chicago  police  and  turned  over 
to  Federal  marshal,  furnishes  no  ground  for  discharge  on  habeas 
corpus,  where  first  complaint' was  dismissed  and  new  complaint  filed 
and  new  warrant  issued. 

229  U.  a  476-480,  67  !•.  Ed.  1286,  83  Sup.  Ct  816^  PADXTCAH  ▼.  EAST 
TENNESSEE  TELEPHONE  CO. 

Not  cited. 

229  XT.  S.  481-488,  67  !■.  Ed.  1288,  38  Sup.  Ct  942,  STNGEB  SEWINQ  MA- 
CHINE CO.  ▼.  BENEDICT. 

Illegality  or  unconstitutionality  of  State  or  municipal  tax  is  not  of  it- 
self ground  for  equitable  relief  in  Federal  court  where  adequate  remedy 
exists  at  law;  and  Colorado  statute  (Bevised  Statutes,  1908,  section  5750), 
which  requires  county  commissioners  to  refund  illegal  tax  without  abate- 
ment or  discount,  gives  new  right  enforceable  at  law  in  Federal  as  well  as 
State  court 

Approved  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County, 
217  Fed.  541,  64i^  545,  133  C.  C.  A,  392,  and  Union  Pac.  R.  Co.  v. 
Board  of  Commrs.  of  Weld  Couniy,  222  Fed.  653,  657,  659, 138  C.  C.  A. 
175,  both  following  rule;  McLaughlin  v.  St  Louis  Southwestern  Ry. 
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Co.,  232  Fed.  583,  146  C.  C.  A.  537,  refusing  to  enjoin  enforcement 
of  assessment  for  road  improvement  under  Arkansas  law  of  1913, 
providing  for  appeal  to  Circuit  Court  from  judgment  of  County  Court 
making  assessment;  Stonebraker  v.  Hunter,  215  Fed.  68,  131  C.  C.  A. 
375,  dismissing  bill  to  enjoin  collection  of  illegal  taxes  in  absence 
of  specific  ground  of  equitable  relief,  where  Oklahoma  court  construes 
Oklahoma  Statute  of  1903,  §  4440,  providing  for  injunction  to  enjoin 
illegal  levy,  charge,  assessment  or  collection  of  tax,  as  requiring  person 
invoking  it  to  bring  himself  within  general  principles  of  equitable  re- 
lief; Nile  Irr.  Dist.  v.  English,  60  Colo.  411,  153  Pac.  762,  denying 
injunction  to  restrain  collection  of  tax  on  lands  of  irrigation  district. 

Distinguished  in  Johnson  v.  Wells  Fargo  &  Co.,  239.  U.  S.  244,  60 
L.  Ed.  248,  36  Sup.  Ct.  66,  enjoining  collection  of  taxes  imposed  by 
South  Dakota  law  of  1909  on  express  companies  based  on  gross  earn- 
ings, where  method  of  assessment  is  fraud  upon  constitutional  rights 
of  such  companies  under  provision  of  State  Constitution,  requiring 
property  of  corporations  to  be  taxed  by  same  methods  as  are  used  in 
taxing  individual  property;  Collins  v.  Bradley  Co.,  227  Fed.  202,  grant- 
ing injunction  to  enforce  decree  of  accounting  of  Federal  court  of 
another  district. 

Erroneous  or  invalid  levy  or  assessment  as  ground  for  enjoining 
collection  of  tax.    Note,  Ajul  Oas.  19150,  755. 

229  IT.  &  488-403,  67  Ii.  Ed.  1292,  83  Sup.  Ot  809,  BOND  ▼.  BABELA. 

Not  cited. 

229  U.  8.  494-497,  67  L.  Ed.  1296^  88  Sup.  Ct.  944,  NATIONAL  HOME  FOB 
DISABLED  VOLUNTEEB  SOLDIEBS  T.  FABBI8Q. 

Exemption  of  United  States  ftroxn  payment  of  intereat  unless  there  is 
autliorized  eng)afl;ement  to  pay  it  or  statute  permitting  its  recovery  does 
not  extend  to  subordinate  governmental  agencies,  and  In  suits  against  col- 
lectors to  recover  sums  Illegally  exacted  as  taxes  and  paid  under  protest, 
interest  Js  recoverable  without  statutory  authority. 

Approved  in  Billings  v.  United  States,  232  U.  S.  287,  58  L.  Ed.  608, 
34  Sup.  €t.  421,  allowing  government  to  recover  interest  on  unpaidi 
excise  tax  upon  use  of  foreign  built  yachts  under  act  of  1909,  from 
September  1,  1909,  when  tax  became  due;  State  Line  etc.  R.  R.  Co.  v. 
Davis,  228  Fed.  250,  allowing  recovery  of  interest  on  sums  illegally 
assessed  under  corporation  tax  law  of  1909  and  paid  under  protest  to 
collector  of  internal  revenue. 

229  XT.  a  49&-ai0,  67  L.  Ed.  1299,  88  Sup.  Ct  811,  UNITED  STATES  v. 
HILLE  LAO  BAND  OF  CHIPPEWA  INDIANA 

Under  act  of  1889  and  agreement  of  1890,  Mille  Lac  Chippewas  relin- 
quished lands  of  MlUe  Lac  Beservation,  and  rights  of  Indians  were  not  in- 
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fiinged  by  laraance  of  patents  on  •TjafiTig  pre-emption  and  homestead 
entries  under  terms  of  proviso  to  section  6,  chapter  24,  hut  other  lands  not 
within  such  proviso  were  ceded  in  trust  to  he  disposed  of  for  benefit  of 
Indians  and  proceeds  to  be  deposited  in  Federal  treasury  to  credit  of 
Indians. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Ash  Sheep 
Co.,  221  Fed.  588,  137  C.  C.  A.  306,  majority  holding  land  ceded  by 
Crow  Indians  under  agreement  modified  by  act  of  1904  did  noi  become 
public  lands  upon  which  free  grazing  of  sheep  is  permitted,  but  were 
subject  to  rules  and  regulations  of  Secretary  of  Interior  requiring  per- 
mit to  graze  sheep  on  Indian  lands. 

229  U.  8.  611--516,  67  L.  Ed.  1306,  33  Sup.  Ot  885,  OHIOAGO,  B.  fr  Q.  B.  B. 
CO.  V.  HALL. 

While  title  to  exempt  property  does  not  pass  to  trustee  in  bankruptcy 
under  section  70  of  Bankruptcy  Act  of  1898,  section  67f  annuhi  all  liens 
both  as  against  property  which  trustee  takes  and  that  which  may  be  set 
aside  to  bankrupt  as  exempt. 

Approved  in  Hull  v.  Dicks,  235  U.  S.  587,  59  L.  Ed.  378,  35  Sup.  Ct. 
152,  where  resident  of  Georgia  is  adjudicated  bankrupt  and  dies  after 
partial  administration  of  trustee  in  bankruptcy,  estate  vests  in  trustee 
under  section  70  of  Bankruptcy  Act  of  1898,  but  is  chargeable  under 
section  8  of  that  act,  with  allowance  for  widow  and  minor  tshildren 
as  provided  by  Georgia  Code,  §  4041 ;  In  re  Malone's  Estate,  228  Fed. 
567,  where  attachment  is  levied  on  property  prior  to  declaration  of 
homestead  required  by  Idaho  law  and  owner  is  adjudicated  bankrupt 
within  four  months,  referee  may,  under  section  67f  of  Bankruptcy  Act, 
order  lien  of  attachment  preserved  for  benefit  of  bankrupt's  estate; 
In  re  Lehfeldt,  225  Fed.  681,  affirming  order  of  referee  allowing  bank- 
rupt to  amend  exemption  claim  and  file  declaration  of  homestead  sab- 
sequent  to  petition  for  adjudication  as  bankrupt ;  In  re  Haas,  213  Fed. 
696,  where  bankrupt's  property,  free  from  liens  at  time  of  filing  of 
petition,  is  sold  by  receiver,  bankrupt  is  entitled  to  exemption  of  three 
hundred  dollars  from  proceeds  of  sale,  as  against  landlord*a  claim  for 
rent;  In  re  Remmerde,  206  Fed.  826,  vacating  order  of  referee  direct- 
inf?  trustee  to  sell  property  of  bankrupt  set  apart  as  homestead; 
People's  Nat.  Bank  of  Independence  v.  Maxon,  168  Iowa,  328,  330,  331, 
150  N.  W.  605,  606,  judgment  lien  obtained  twenty  days  before  bank- 
ruptcy is  nullified  by  section  67f  of  Bankruptcy  Act,  and  cannot  be 
re-established  in  equity  after  lapse  of  six  years  upon  property  trustee 
refused  to  take  possession  of  without  objection  to  refusal  by  creditor;. 
Bank  of  Mendon  v.  Mell,  185  Mo.  App.  514,  515,  172  S.  W.  486,  Stote 
court  may  enforce  chattel  mortgage  declared  void  as  preference  by 
bankruptcy  court  on  property  set  apart  to  bankrupt  as  exempt  under 
State  law;  Southern  Pac.  Co.  v.  I.  X.  L.  Furniture  etc.  Installment 
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House,  44  Utah,  475,  140  Pac.  666,  granting  writ  of  prohibition  to  pre- 
vent enforcement  of  judgment  of  District  Court  condemning  wages  of 
insolvent  in  hands  of  garnishee  without  his  consent  and  over  his  claim 
of  exemption  within  four  months  of  bankruptcy. 

229  V.  S.  517-622,  67  L.  Ed.  1310,  33  Sup.  Ot.  883,  AMERICAN  NATIONAIi 
BANK  ▼.  MILLER. 

Notice  to  agent  cannot  be  imputed  to  principal  where  officer  of  bank 
has  interest  to  conceal  his  knowledge,  including  his  own  bankruptcy  and 
indebtedness  to  other  banks. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  623, 
60  L.  Ed.  1211,  36  Sup.  Ct.  676,  denying  recovery  on  life  policies  where 
insured  permitted  application  containing  material  misrepresentations  to 
be  presented  by  subordinate  agents  to  officers  of  life  insurance  company 
under  circumstances  negativing  probability  that  actual  facts  would  be 
revealed;  Young  v.  Allen,  207  Fed.  321,  125  C.  C.  A.  68,  where  bank- 
rupts took  title  in  their  own  name  to  land  purchased  with  funds  of 
their  wives,  without  knowledge  or  consent  of  wives,  their  knowledge 
is  not  imputable  to  wives,  and  reconveyance  to  wives  within  month 
of  bankruptcy  is  not  fraudulent. 

Imputation  to  bank  of  knowledge  of  officers  personally  interested. 
Note,  49  L.  R.  A.  (N.  S.)  765. 

229  U.  S.  523-^29,  67  L.  Ed.  1313,  33  Sup.  Ct.  806,  BTUDLEY  ▼.  BOTL- 
STON  NAT.  BANK. 

Bankruptcy  Act  does  not  deprive  bank  with  whom  insolvent  is  doing. 
Irasiness,  of  rights  of  any  other  credit  or  take  money  without  reasonable 
cause  to  believe  preference  will  result  from  the  payment. 

Approved  in  Knoll  v.  Commercial  Trust  Co.,  249  Pa.  201,  Ann.  Oas. 
19160,  988,  L.  R.  A.  1916A,  686,  94  Atl.  752,  following  rule;  Grandi- 
son  V.  Robertson,  220  Fed.  987,  denying  recovery  by  trustee  in  bank- 
ruptcy under  section  60b  of  Bankruptcy  Act  of  payment  to  bank 
of  renewal  notes  of  bankrupt  corporation  from  accounts  receivable 
assi^ed  to  its  president  as  security  to  him  as  indorser,  where  bank 
has  no  knowledge  of  insolvency  of  corporation. 

Bankruptcy  Act,  section  68a,  did  not  create  right  of  setoff,  but  recog- 
nized its  existence  and  provided  method  by  which  it  could  be  enforced  after 
haokmptcy. 

Approved  in  American  Bank  etc.  Co.  v.  Cappard,  227  Fed.  598,  599, 142 
C.  C.  A.  229,  holding  payment  of  notes  to  bank  within  four  months  of 
bankruptcy  of  mercantile  company  by  checks  on  its  deposits  where  there 
had  been  no  unusual  deposits  to  meet  checks,  is  not  illesral  preference  and 
denying  recovery  by  trustee  J  Toof  v.  City  Nat.  Bank  of  Paducah,  206 
Fed.  252,  124  C.  C.  A.  118|  bank  by  accepting  bankrupt's  check  on  de- 
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posit  in  payment  of  note  does  not  lose  right  of  setoff,  althougli  check  was 
drawn  after  filing  of  petition  in  bankruptcy. 

Distinguished  in  Heyman  v.  Third  Nat.  Bank  of  Jersey  City,  216  Fed. 
687,  certification  and  charging  to  bankrupt 's  account  of  check  drawn  on 
bank  by  bankrupt  about  week  before  bankruptcy,  and  applying  sum  after 
bankruptcy  to  pa3niient  of  matured  note  and  another  immatured,  is  within 
provision  for  setoff,  but  is  voidable  preference  under  section  60b  of  Bank- 
ruptcy Act  of  1898,  as  amended  in  1910. 

Wliare  deposits  and  payments  of  notes  were  not  made  to  enable  iMmk 
to  secnre  preference  by  exercise  of  right  of  setolT,  bank  has  right  nnder  its 
agreement  to  set  off  indebtedness  of  bankmpt  to  it  against  deposits. 

Approved  in  Wilson  v.  Citizens'  Trust  Co.,  233  Fed.  699,  tinder  section 
68b  of  Bankruptcy  Act,  allowing  bank  to  set  off  indebtedness  of  its  debtor 
against  general  deposit,  petition  to  set  aside  preferential  transfer  by 
accumulation  of  deposits,  and  not  by  application  of  deposit  to  indebted- 
ness, states  cause  of  action  within  jurijsdiction  of  bankruptcy  court ;  In  re 
Wright-Dana  Hardware  Co.,  207  Fed.  645,  and  In  re  Wright-Dana  Hard-  , 

ware  Co.,  212  Fed.  401,  129  C.  C.  A.  73,  both  holding  setoffs  made  by  ^ 

bank  against  indebtedness  to  it  of  bankmpt  company  after  January  ly 
1912,  and  after  bank  had  reasonable  grounds  to  believe  company  ^^ 
insolvent,  are  void  as  preference  under  section  60b  of  Bankruptcy  Act  of 
1898,  as  amended  in  1910;  In  re  Radley  Steel  Const.  Co.,  212  Fed.  464, 
holding  application  of  dex)08its  to  payment  of  claims  held  by  bank  is  not 
illegal  preference  under  Bankruptcy  Act  of  1898  as  amended  in   1^^^^' 
Clifford  V.  Oak  Valley  Mills  Co.,  229  Fed.  853,  holding  claim  for  1^<V°^' 
dated  amount  of  note  of  bankrupt  is  entitled  to  right  of  setoff  uD"®^ 
§  68a;  Chisholm  v.  First  Nat.  Bank  of  Le  Roy,  268  111.  117,  109  N-  B- 
659,  check  drawn  within  four  months  of  bankruptcy  upon  debtor's  ^^^ 
posit  of  balance  of  proceeds  of  sale,  after  payment  of  bank's  note  o 
five  thousand  dollars,  to  pay  overdraft  is  not  void  as  preference;   ^^^m. 
V.  Commercial  Trust  Co.,  249  Pa.  200,  201,  Ann.  Oas.  19160,  988,  L.  B^  ^ 
1916A,  686,  94  Atl.  751,  752,  bank  accepting  check  against  deposit  VFitijJJ 
four  months  of  bankruptcy  in  payment  of  depositor's  notes  receiv^  *j 
lawful  preference  within  Bankruptcy  Act  and  forfeits  its  right  of  5^* 

Distinguished  in  Chisholm  v.  First  Nat.  Bank  of  Le  Roy,  269  Hi.  x^* 
109  N.  E.  661,  payment  within  four  months  of  bankruptcy  of  five  thoi*' 
sand  dollar  note  to  bank  by  debtor  from  proceeds  of  sale  without  fi^.^ 
depositing  amount  to  its  account  is  void  as  preference. 

Setoff  by  bank  of  deposit  against  debt  due  bank  by  depositor  as  void> 
able  transfer  under  bankruptcy  law.    Note,  Ann;  Oas.  19160,  990. 

Acceptance  of  depositor's  check  by  bank  for  obligation  due  it,  as 
affecting  right  to  set  off  obligation  against  deposit  Note,  L.  B.  A. 
1916A,  685,  686,  688. 
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229  V.  8.  530-560,  57  L.  EiL  1817,  83  Sup.  Ct  786,  OASfP  ▼.  BOTD. 

Court  of  equity  ought  to  do  justice  completely,  and  not  by  Iialyes,  and 
to  prevent  multiplicity  of  suits;  and  if  it  takes  cognisance  of  suit  for  any 
purpose,  it  will  ordinarily  retain  it  for  all  purposes,  eTen  though  this  re- 
quires it  to  determine  purely  legal  rights,  otherwise  not  within  range  of  its 
authority. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  296,  69  L.  Ed,  968,  35  Sup. 
Ct.  543,  holding  consent  decree  was  waiver  of  objection  to  jurisdiction 
in  suit  to  establish  lien  on  fund  for  attorneys'  services  in  prosecuting 
claim  against  government  and  allowing  recovery  of  amount  stipulated  in 
contract;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  177,  Federal  court 
granting  injunction  on  bond  in  suit  against  commission  to  enjoin  enforce- 
ment of  rate  schedule  has  jurisdiction  to  enforce  claims  of  passengers 
and  shippers  under  bond^  and  may  enjoin  suits  by  such  claimants  in  State 
courts. 

Forchasen  of  "ground  rents  under  leases  for  ninety-nine  yeiu»  renew- 
able forever^  were  buying  investment  security  representing  substantial 
fmita,  and  entire  fruits,  of  ownership  reserved  hy  leases,  and  not  for  mere 
term  of  ninety-nine  years,  hut  for  sach  terms  "renewable  forever." 

Approved  in  dissenting  opinion  in  Consolidated  Arizona  Smelting  Co. 
V.  Hinohman,  212  Fed.  831,  129  C.  C.  A.  267,  majority  holding  covenants 
to  pay  percentage  of  net  proceeds  from  operation  of  mining  properties 
did  not  constitute  equitable  charge  on  land^  and  purchaser  from  bank- 
rupt assignee  pursuant  to  order  of  bankruptcy  court,  with  notice  of 
agreements,  was  not  bound  to  operate  mines  and  pay  vendor  percentage 
of  net  profits. 

229  U.  8.  661-685,  67  L.  Ed.  1880,  38  Sup.  Ot.  796^  OAMPBEUi  ▼.  KOBTH- 
WEST  EO^IHOTOK  IlfPBOVEMBVT  GO. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  194. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  254,  255. 

229  U.  &  586-690,  67  Xi.  Ed.  1340,  88  8np.  Ot  788,  LBM  WOON  v.  OBEOOK. 

Due  process  clause  of  Fourteenth  Amendment  does  not  require  that  in- 
formation be  preceded  Ixy  awest  or  preUminary  examination  of  aconsed 
prior  to  institution  of  prosecution  hy  tiling  of  information  Ixy  district  at- 
torney, and  information  law  of  Oregon  of  1899  is  not  void  as  denial  of  due 
process. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  340,  59  L.  Ed.  985,  35  Sup. 
Ct.  582,  enforcement  of  rule  of  practice  of  Georgia  court  permitting 
accused  to  waive  presence  when  verdict  is  rendered,  and  inferring  waiver 
from  motion  for  new  trial  on  other  grounds  alone,  is  not  denial  of  due 
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process ;  Ocampo  v.  United  States,  234  U.  S.  98,  58  L.  EcL  1235,  34  Sup. 
Ct.  712,  upholding  Act  No.  612  of  Philippine  Commission  of  1903,  provid- 
ing that  in  cases  tried  before  Court  of  First  Instance  in  Manila,  accused 
should  not  be  entitled  as  of  right  to  preliminary  examination  where  prose- 
cuting attorney  presents  information  against  him;  Freeman  v.  United 
States,  227  Fed.  746,  142  C.  C.  A.  256,  reversing  conviction  in  criminal 
case  for  substitution  of  another  judge  during  trial;  Commonwealth  v. 
Francies,  250  Pa.  St.  503,  95  Atl.  629,  upholding  act  of  1907  permitting 
person  accused  of-  crime  to  enter  plea  of  guilty  upon  indictment  prior 
to  submission  of  indictment  to  grand  jury,  and  authorizing  court  to 
accept  plea  and  impose  sentence. 

Right  of  accused  person  to  preliminary  examination.    Note,  Ann. 
Oafl.  1916E,  S12. 

Necessity  of  verifying  information.    Note,  L.  R.  A.  1915B,  659. 

229  V.  8.  590-693,  57  I*.  Ed.  1342,  38  flap.  Ot.  879,  WILKINSON  T.  Mc- 
KIMMIE. 

Not  cited. 

229  V.  8.  598-699,  57  L.  Bd.  1843,  33  Sap.  Ct  881,  DISTRICT  OF  COLUM- 
BIA ▼.  PETTY. 

Moneys  recelTed  by  aaditor  ftom  citlzenB  for  street  improvements 
under  permit  system  were  not  pablic  moneys  in  legal  sense,  and  surety  of 
auditor  is  not  liable  for  defalcation  of  dislmndng  officer  in  aaditoi's  offlce. 

Approved  in  Fowler  v.  Decatur  County,  168  Iowa,  727, 150  N.  W.  1062, 
county  is  not  liable  as  trustee  for  proceeds  of  civil  judgment  in  favor 
of  private  person  paid  to  treasurer  by  clerk  of  District  Court  under  Code, 
§  300,  requiring  clerk  to  pay  into  treasury  fees  not  belonging  to  his 
office,  nor  under  sections  482-492,  prescribing  duties  of  county  treasurer. 

229  U.  8.  603,  67  L.  Ed.  1347,  83  Sop.  Ct.  773,  ST.  LOUIS  STC.  BT.  CO.  ▼. 
BUBOKSTT. 

Cited  in  Central  of  Geoi^a  Ry.  Co.  v.  Birmingham  Sand  etc.  Co.,  9 
Ala.  App.  427,  64  South.  205. 

229  U.  S.  607,  57  L.  XML.  1849,  83  Snp.  Ct.  770^  MtSSOUBI  ETC.  B7  CO.  v. 
GOODBICH. 

Cited  in  Missouri  etc.  Ry.  Co.  v.  Goodrich,  234  U.  S.  754,  58  L-  Ed. 
1578,  34  Sup.  Ct.  998. 

229  XT.  S  612,  67  L.  Ed.  1351,  33  Snp.  Ct.  772,  BIBKPATBICK  ▼.  McBBIDB. 
Cited  in  Kirkpatrick  v.  McBride,  232  Fed.  860, 147  C.  C.  A.  53. 
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229  U.  8.  627,  57  L.  Ed.  1357,  33  Sup.  Ot.  773,  ADAMS  EXPRESS  00.  V. 
VEEVAEKE. 

Cited  in  In  re  Donnelly,  211  Fed,  120,  128  C.  C.  A.  20. 

229  U.  S.  629,  57  Ii.  Ed.  1358,  33  Snp.  Ot.  776,  ADAMS  EXPRESS  CO.  ▼. 
DAVIDSON. 

Cited  in  In  re  Donnelly,  211  Fed.  120,  128  C.  C.  A.  20. 

I        Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Oas.  1915B,  87. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Ann.  Oas. 
1915D,  616. 

"Carmack  Amendment''  as  affecting  State  regulations  as  to  stipu- 
lations limiting  liability  of  carriers.  Note,  44  L.  B.  A.  (N.  S.) 
259. 

S29  XT.  8.  629,  67  L.  Ed.  1358,  33  Sap.  Ot  776,  ADAMS  EXPRESS  00.  ▼. 
WRIOHT. 

Cited  in  In  re  Donnelly,  211  Fed.  120, 128  C.  C.  A.  20. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  affected  by  Interstate  Commerce  Act.  Note,  Ann.  Oas. 
1915D,  615. 

)        Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Oaa.  1915B,  87. 

''Carmack  Amendment"  as  affecting  State  regulations  as  to  stipu- 
lations limiting  liability  of  carriers.  Note,  44  L.  R.  A.  (N.  8.) 
259. 
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230  UNITED  STATES. 


230  XT.  S.  1-23,  57  L.  Ed.  1363,  33  Snp.  Ot.  1011,  JAOKSON  ▼.  UinTED 
STATES. 

Plenary  power  of  United  States  to  legislate  for  benefit  of  navigation 
and  to  construct  works  appropriate  to  tliat  end  without  liability  for  remote 
or  conse<iiiential  damages  Is  established,  and  was  directly  ruled  a3  to  work 
done  by  Mississippi  Biver  Commission. 

Approved  in  United  States  v.  Archer,  241  U.  S.  129,  140,  145,  148, 
60  L.  Ed.  922,  926,  9^8,  929,  36  Sup.  Ct.  521,  discussing  rule  as  to  lia- 
bility of  government  for  consequential  damages  arising  from  construc- 
tion of  dike  on  Mississippi  River;  Cubbins  v.  Mississippi  River  Commis- 
sion, 241  U.  S.  358,  362,  370,  60  L.  Ed.  1045,  1046,  1049,  36  Sup.  Ct.  671, 
government  is  not  liable  to  riparian  owners  on  Mississippi  River  for  dam- 
age to  land  overflowed  as  result  of  building  levees;  Peabody  v.  United 
States,  231  U.  S.  538,  58  L.  Ed.  363,  34  Sup.  Ct.  159,  mere  location  of 
battery  for  practice  in  time  of  peace  is  not  taking  of  property  within 
range  of  its  guns  for  which  owner  is  entitled  to  compensation,  where  guns 
have  not  been  fired  for  more  than  eight  years  and  government  denies  in- 
tention to  fire  them  except  in  time  of  war;  Hughes  v.  United  States,  230 
U.  S.  25,  26,  27,  31,  32,  33,  46  L.  R.  A.  (N.  S.)  624,  57  L.  Ed.  1375,  1376, 
1377, 1378,  33  Sup.  Ct.  1019,  wrongful  act  of  Federal  officer  in  dynamiting 
levee  in  emergency  to  prevent  water  from  interfering  with  other  work 
under  construction  is  not  act  of  United  States,  and  riparian  owner  is  not 
entitled  to  damages  for  property  overflowed ;  St.  Louis  Southwestern  Ry. 
Co.  V.  Board  of  Directors  of  MiUer  Levee  District  No.  2,  207  Fed.  341, 125 
CCA.  88,  State  or  levee  district  as  its  agent  is  not  liable  for  consequen- 
tial damages  to  private  property  resulting  from  its  construction  of  levees. 

(901) 
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230  U.  S.  24-35,  57  L.  Ed.  1374,  33  Sup.  Ot.  1019,  HUOHS8  ▼.  UNITED 
STATES. 

United  States  is  not  liable  for  damages  caused  by  overilow  of  lands  in 
Mississippi  Valley  caused  by  levees  constructed  by  Federal  and  local  author- 
ity for  protection  from  overflow  and  improvement  of  navigation. 

Approved  in  United  States  v.  Archer,  241  U.  S.  129,  60  L.  Ed.  922,  3« 
Sup.  Ct.  521,  discussing  rule  as  to  liability  of  government  for  consequen- 
tial damages  arising  from  construction  of  dike  on  Mississippi  River; 
Cubbins  v.  Mississippi  River  Commission,  241  U.  S.  362,  370,  60  L.  Ed. 
1046, 1049,  36  Sup.  Ct.  671,  government  is  not  liable  to  riparian  owner  on 
Mississippi  River  for  damage  to  land  overflowed  as  result  of  building 
levees;  St.  Louis  Southwestern  Ry.  Co.  v.  Board  of  Directors  of  Miller 
Levee  District  No.  2,  207  Fed.  341, 125  C.  C.  A.  88,  State,  or  levee  district 
as  its  agent,  is  not  liable  for  consequential  damages  to  private  property 
resulting  from  its  construction  of  levees. 

Casting  water  ux)on  opposite  bank  by  raising  bank  of  stream,  as  a 
taking  or  damaging  of  property.    Note,  48  L.  R.  A.  (N.  8.)  995. 

230  U.  S.  35-46,  57  L.  Ed.  1379,  38  Sop.  Ot  107,  EX  PARTE  AMEBICAH 
STEEL  BABBEL  00. 

Judicial  Oode,  section  21,  was  never  Intended  to  enable  discontented 
litigant  to  onst  Judge  because  of  adverse  rulings  made,  nor  was  it  intended 
to  paralyze  action  of  Judge  by  motion  to  disqualify  him  between  hearing 
and  determination  of  matter  heard. 

Approved  in  In  re  Equitable  Trust  Co.,  232  Fed.  839,  840, 147  C.  C.  A. 
30,  denying  mandamus  to  remove  judge  upon  affidavit  of  bias  and  preju- 
dice, where  judge  on  motion  of  petitioner  was  proceeding  to  enter  decree 
in  accordance  with  stipulation  of  parties. 

230  U.  S.  46-58,  57  L.  Ed.  1384,  33  Sup.  €%.  1004,  ARIZONA  OOFPER  00. 
▼.  GILIiESPIE. 

Pollution  of  stream  by  mining.    Note,  L.  R.  A.  1915D,  912. 

230  U.  S.  58-83,  57  Xi.  Ed.  1389,  83  Sup.  Ot  988,  OWEN8BOBO  ▼.  OUH- 
BEBLAND  TEL.  ft  TEL.  OO. 

Municipal  ordinance  granting  telephone  company  right  to  use  streets 
for  poles  and  wires  is  not  mere  license,  but  is  a  grant  of  property  zlght» 
assignable,  taxable,  alienable. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co., 
235  U.  S.  192,  Ann.  Oas.  1915A,  906,  59  L.  Ed.  191,  192,  35  Sup.  Ct.  72, 
ordinance  of  1906,  revoking  street  franchise,  granted  in  1883  but  not 
exercised,  is  not  impairment  of  obligation  of  contract;  Russell  v.  Sebas- 
tian, 233  U.  S.  204,  Ann.  Oas.  19140,  1282,  58  L.  Ed.  921,  34  Sup.  Ct.  517, 
amendment  of  1911;  section  19  to  California  Constitution  of  1879,  as 
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amended  in  1884,  and  Los  Angeles  ordinances  thereunder  were  ineffectual 
to  impair  rights  of  public  service  corporation  to  extend  gas-mains  under 
prior  grant  resulting  from  acceptance  of  State's  offer;  Iowa  Telephone 
Co,  V.  City  of  Keokuk,  226  Fed.  91,  ordinance  of  1913  requiring  telephone 
company  to  obtain  city  license  is  void  as  to  company  having  constructed 
lines  under  State  grant  of  1897  j  City  of  Lansing  v.  Michigan  Power  Co., 
183  Mich.  417,  150  N.  W.  255,  grant  by  Public  Acts  of  1905  to  electric 
company  of  right  to  use  streets  is  franchise  for  life  of  corporation  at 
least  and  is  not  revoked  by  Constitution  of  1909,  art.  VIII,  §  28,  requir- 
ing consent  of  municipality  to  use  of  streets. 

Distinction  between  franchise  and  license  granted  to  corporation. 
Note,  Ann.  Oas.  1916B,  211. 

Mnnicipal  ordinance  granting  telei^ona  company,  its  succeefloxa  and 
assigns,  right  to  use  streets  for  poles  and  wires,  is  grant  of  property  right 
in  perpetuity  unless  limited  in  duration  by  grant  Itself  or  by  State  )aw  or 
corporate  powers  of  city. 

Approved  in  Western  Union  Tel.  Co.  v.  Ceorgia  R.  &  Banking  Co.,  227 
Fed.  281,  telegraph  company  building  lines  on  railroad  right  of  way  with 
railroad's  consent  and  operating  same  for  forty  or  fifty  years  acquires 
perpetual  easement,  and  Federal  court  may  enjoin  removal  of  lines  by 
railroad;  Postal  Telegraph-Cable  Co.  v.  Ingraham,  228  Fed.  394,  permit 
granted  by  city  without  consideration  and  without  limit  for  erection  of 
telegraph  poles  is  franchise,  and  order  of  1915  revoking  it  is  void;  Ash- 
land Electric  Power  etc.  Co.  v.  Ashland,  217  Fed.  160,  ordinance  grant- 
ing electric  company  right  to  occupy  streets  with  poles  and  wires  is  prop- 
erty right  in  perpetuity  and  attempt  to  oust  company  is  violation  of 
Fourteenth  Amendment. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Raleigh,  219  Fed.  577, 
578,  579,  580,  denying  injunction  to  restrain  enforcement  of  ordinance 
requiring  removal  of  railroad  truck  fi-om  sidewalk  of  street,  where  per- 
mit to  occupy  sidewalk  was  revocable  license. 

Municipality,  under  charter  provlalon  giving  power  to  regulate  streets 
and  alleys,  had  power  to  grant  ftanchlse  to  telephone  company  to  use  streets 
for  its  poles  and  wires. 

Distinguished  in  Oro  Electric  Corporation  y.  Railroad  Commission,  169 
Cal.  478,  147  Pac.  122,  holding  provisions  of  charter  authorizing  fran- 
chises for  steam  and  street  railroads,  gave  Stockton  no  power  to  grant 
electric  company  franchise  to  furnish  light  and  power  and  denial  of  cer- 
tificate was  within  jurisdiction  of  commission. 

Beservatlon  to  alter  or  amend  municipal  ordinance  is  not  to  be  con- 
strued as  power  to  revoke  contractual  ri^^t  vesting  under  ordinance  In 
absence  of  express  reservation  in  contractual  ordinance. 
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Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  917,  Arkansas  act 
of  1913,  reflating  investment  companies,  is  not  impairment  of  contract 
of  foreign  corporation  accepting  license  to  do  business  in  State,  where 
provision  of  Constitution  reserves  right  to  alter  or  annul  charters  of  cor- 
porations ;  Enid  City  Ry.  Co.  v.  Enid,  43  Okl.  792,  144  Pac.  622,  ordi- 
nance enacted  under  authority  of  Revised  Laws  of  1910,  requiring  rail- 
road to  pave  twenty-six  inches  in  addition  to  amount  it  agreed  to  pave 
under  franchise  of  1909,  is  void. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Gas.  1916A,  899,  900,  901,  904. 

Where  Judgment  makes  opinion  part  of  record,  bar  of  Judgment  is  con- 
fined to  questions  actually  litigated  and  decided  in  former  case  and  does 
not  extend  to  question  of  validity  of  ordinance  expressly  excluded  by  such 
opinion. 

Approved  in  dissenting  opinion  in  St.  Louis  v.  TTliited  Rys.  Co.,  263 
Mo.  498,  174  S.  W.  106,  majority  holding  judgment  of  Federal  Supreme 
Court  upholding  validity  of  ordinance  imposing  license  tax  in  suit  to  en- 
join its  enforcement  is  res  adjudicata  in  action  by  city  to  recover  tax. 

230  U.  8.  84-98,  57  L.  Bd.  1400,  33  Sup.  Ot.  997,  BOIBB  ABTBSIAK  HOT 
fr  GOLD  WATER  CO.  ▼.  BOISE  OITY. 

Bight  of  direct  appeal  conferred  by  Judiciary  Act,  section  5,  in  case  in 
which  it  is  claimed  ordinance  imposing  license  fees  is  in  contravention  of 
Federal  Constitution,  gires  Supreme  Court  Jurisdiction  to  review  not  only 
constitutional  question,  hut  every  other  question. 

Approved  in  Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  491,  60 
L.  Ed.  401,  36  Sup.  Ct.  208,  appeal  from  final  decree  on  merits  in  suit  to 
enjoin  ordinance  as  void  under  Fourteenth  Amendment  brings  whole  case 
to  Supreme  Court. 

Municipal  ordinance  of  1889  granting  water  company  right  to  lay  pipes 
in  street  is  substantial  property  right,  and  ordinance  of  1896  impairs  con- 
tract right  thereunder. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  192,  193,  Ann.  Cas.  1915A,  906,  59  L.  Ed.  191,  192,  35 
Sup.  Ct.  72,  revocation  by  ordinance  of  1906  of  street  franchise  granted 
in  1883  but  not  exercised,  is  not  impairment  of  obligation  of  contract; 
Russell  V.  Sebastian,  233  U.  S.  204,  207,  Ann.  Cas.  19140,  1282,  58 
L.  Ed.  921,  022,  34  Sup.  Ct.  517,  amendment  of  1911  to  California  Con- 
stitution of  1879,  §  19,  as  amended  in  1884,  and  Los  Angeles  ordinances 
thereunder,  were  ineffectual  to  impair  rights  of  public  service  cor- 
porations to  extend  gas-mains  under  prior  grant  resulting  from  accept- 
ance of  State's  offer;  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230 
U.  S.  65,  57  L.  Ed.  1393,  33  Sup.  Ct.  988,  ordinance  granting  telephone 
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corporation  right  to  use  streets  is  granting  of  property  right;  Ashland 
Electric  Power  etc.  Co.  v.  Ashland,  217  Fed.  160,  attempt  to  oust 
electric  company  occupying  streets  with  poles  and  wires  under  irrev- 
ocable franchise  ordinance  is  violation  of  Fourteenth  Amendment; 
Lansing  v.  Michigan  Power  Co.,  183  Mich.  417,  150  N.  W.  256,  grant 
by  Public  Acts  of  1905  to  electric  company  of  right  to  use  streets 
is  franchise  for  life  of  corporation  at  least,  and  is  not  revoked  by 
Constitution  of  1909,  art.  VIII,  §  28,  requiring  oonBent  of  municipality 
to  use  of  streets;  Enid  City  Ry.  Co.  v.  Enid,  43  Okl.  793,  144  Pac. 
623,  ordinance  enacted  under  authority  of  Revised  Laws  of  1910,  re- 
quiring railroad  to  pave  twenty-six  inches  in  addition  to  amount  it 
agreed  t(f  pave  under  franchise  of  1909,  is  void. 

Easement  granted  for  indefinite  period  continues  for  statutory  period. 
Approved  in  Peck  v.  Detroit  United  Ry.  Co.,  180  Mich.  348,  146 
N.  W.  978,  grant  to  railway  containing  no  maximum  term  limit  is  not 
void  as  grant  for  period  longer  than  thirty  years  prohibited  by  Con- 
stitution. 

Municipal  ordinance  Imposing  additional  obligations  on  corporation 
holding  by  assignmant  wltliin  fifty  yean  of  easement  for  use  of  streets  for 
water-mains  is  Impairment  of  ordtnaaca  granting  easement. 

Approved  in  Iowa  Telephone  Co.  v.  Keokuk,  226  Fed.  91,  ordinance 
of  1913  requiring  telephone  company  to  obtain  city  license  is  void  as 
to  company  having  constructed  lines  under  State  grant  of  1897. 

Distiirguished  in  Salt  Lake  City  v.  Utah  etc.  Ry.  Co.,  45  Utah,  56, 
142  Pac.  1068,  ordinance  imposing  license  tax  upon  corporation  selling 
electricity  did  not  impair  franchise  ordinance  of  1893. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Oaa.  1915A,  899,  901,  902. 

Distinction  between  franchise  and  license  granted  to  corporation. 
Note,  Ann.  Oas.  1916B,  811. 

Olty  cannot  claim  that  water  company  is  under  obligation  to  furnish 
free  water  for  fire  purposes,  where  charge  for  water  for  such  purposes  is 
Included  in  schedule  of  water  rates  established  by  water  commissioners  con- 
formably to  Idaho  Bevised  Code,  section  2839. 

Distinguished  in  City  Water  Co.  v.  Chillicothe,  207  Fed.  510,  125 
C.  C.  A.  165,  under  Revised  Statutes  of  Missouri  of  1909,  §  2778,  city 
is  not  liable  for  rent  of  fire  hydrants  after  expiration  of  written 
contract. 

Miscellaneous.  Cited  in  Boise  Artesian  Hot  etc.  Water  Co.  v.  Boise 
City,  230  U.  S.  99,  57  L.  Ed.  1409,  33  Sup.  Ct.  997,  and  Boise  City  v. 
Boise  Artesian  Hot  etc.  Water  Co.,  208  Fed.  548,  125  C.  C.  A.  548, 
both  reciting  history  of  litigation. 
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280  XT.  S.  98-100,  57  L.  Ed.  1409,  33  Bnp.  Ot.  1003,  BOISE  ARTESIAN  HOT 
ft  OOLD  WATER  CO.  ▼.  BOISE  OITT. 

Not  cited. 

230  U.  8.  100-122,  57  L.  Ed.  1410,  33  Sup.  Ot.  967,  OIJ>  COLONY  TBTTST 
CO.  v.  OMAHA. 

Dedsloiu  of  highest  State  courts  relating  to  local  law  are  controlUiig 
upon  Federid  Supreme  Court  when  their  i^iplication  involves  no  Infraction 
of  right  granted  or  secured  by  the  Federal  Constitution. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Meese,  239  U.  S.  619,  60  L.  Ed. 
468,  36  Sup.  Ct.  224,  following  highest  State  court's  construction  that 
compensation  afforded  by  Washington  Workmen's  Compensation  Act 
of  1911  is  exclusive  of  other  remedies,  and  personal  representative  of 
employee  cannot  bring  action  for  damages  for  death  of  emplo\'ee  re- 
sulting from  negligence  of  railway,  where  death  occurred  at  distilling 
plant  of  employer;  Trujillo  v.  Succession  of  Rodriguez,  233  Fed.  212, 
147  C.  C.  A.  214,  following  decisions  of  Supreme  Court  of  Porto  Rico 
construing  local  statutes  and  denying  injunction  to  enforce  claimed 
right  of  lower  riparian  proprietor  to  full  amount  of  water  under 
grant  to  exclusion  of  upper  proprietor;  In  re  Bradley,  225  Fed.  309, 
following  decisions  of  Alabama  court  that  lease  for  saloon  includes  sale 
of  nonintoxicants,  and  is  binding  after  enactment  of  prohibition  law, 
and  allowing  landlord's  lien  for  rent  in  bankruptcy  proceeding. 

Practical  Interpretation  of  contract  by  parties  to  it  for  coo^ideiable 
period  before  it  becomes  subject  of  controversy  is  of  controUing  inflnence. 

Approved  in  Wichita  v.  Wichita  Water  Co.,  222  Fed.  796, 138  C.  C.  A. 
337,  holding  payment  of  charges  for  thirty  years  by  consumers  under 
franchise  contract  of  water  company  is  practical  construction  of  con- 
tract, and  churches  are  not  entitled  to  free  use  of  water  to  run  motors. 

Judgment  against  corporation  in  prior  suit  conatming  franchise  is  not 
res  adjndicata  as  to  mortgagee  acquiring  rights  prior  thereto  and  not  party 
to  such  suit. 

Approved  in  Illinois  Trust  etc.  Bank  v.  Des  Moines,  224  Fed.  622, 
mortgagee  of  street  railway,  not  party  to  action  by  city  against  mort- 
gagor instituted  after  execution  of  mortgage,  is  not  bound  by  judg- 
ment; Old  Colony  Trust  Co.  v.  Tacoma,  219  Fed.  776,  mortgagee  of 
railway  company  is  not  concluded  by  decree  in  State  court  against  its 
mortgagor,  to  which  suit  it  was  not  party;  Doctor  Jack  Pot  Mining 
Co.  V.  Marsh,  216  Fed.  263,  in  action  for  trespass,  judgment  that  plain- 
tiff mining  company  is  owner  and  entitled  to  possession  of  vein  of 
ore  in  action  against  lessor  is  not  conclusive  against  lessee  entering 
prior  to  such  suit  and  judgment;  Coe  v.  Wormell,  88  Wash.  123,  152 
Pac.  718,  holding  in  suit  to  enjoin  delivery  of  sheriff's  deed  that  mort- 


907  NOTES  ON  U,  S.  REPORTS.        230  U.  S.  12a-138 

gagee,  not  party  to  action,  is  hot  bound  by  judgment  against  mort- 
gagor in  suit  by  tbird  parties  commenced  after  execution  of  mortgage. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  Ann.  Gas.  1915A,  901,  905. 

Miscellaneous.  Cited  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha, 
230  U.  S.  123,  57  L.  Ed.'1421,  33  Sup.  Ct.  974,  reciting  history  of 
litigation. 

230  U.  8.  123-126,  67  Xi.  Ed.  1419,  83  Sup.  Ot.  974,  OMAHA  ELEOTBIC 
UGHT  fr  POWER  CO.  T.  OMAHA. 

Decision  of  Circuit  Court  of  Appeals  is  final,  and  Supreme  Court  bAS 
no  Jurisdiction  where  jurisdiction  of  Circuit  Court  was  invoked  solely  on 
ground  of  diversity  of  citizenship  and  no  allegation  is  made  of  impairment 
of  contract,  but  plaintiff  relies  upon  doctrine  of  estoppel. 

Approved  in  Barker  v.  Eastman,  206  Fed.  867,  124  C.  C.  A.  625, 
dismissing,  for  want  of  jurisdiction,  suit  against  testamentary  trustee 
of  another  State,  for  accounting  and  distribution,  where  real  contro- 
versy as  to  right  to  accounting  is  between  citizens  of  same  State; 
Glass  V.  Woodman,  241  U.  S.  646,  60  L.  Ed.  1219,  36  Sup.  Ct.  451, 
Hitchman  Coal  etc.  Co.  v.  Mitchell,  241  U.  S.  644,  60  L.  Ed.  1218,  36 
Sup.  Ct.  450,  and  Star  Chronicle  Pub.  Co.  v.  United  Press  Assn.,  232 
U.  S.  714,  58  L.  Ed.  811,  34  Sup.  Ct.  329,  all  dismissing  for  want  of 
jurisdiction. 

230  tr.  S.  126-138,  57  L.  Ed.  1422,  33  Sup.  Ct.  964,  BUTTS  v.  MERCHANTS 
ft  MINEBS*  TBANSF.  CO. 

Enforcement  of  civil  and  remedial  statute,  such  as  Employers'  Liability 
Act  of  1906,  as  to  territories,  altbongb  void  as  to  States,  is  not  autbority 
for  similar  enforcement  of  highly  penal  statute,  such  as  Civil  Bights  Act. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  192,  59 
L.  Ed.  534,  35  Sup.  Ct.  406,  Federal  Employers*  Liability  Act  of  1906 
declared  void  as  to  States  but  not  territories  is  not  general  law  of 
United  States  within  meaning  of  Judicial  Code,  cl.  6,  §  250,  and  is  not 
reviewable  by  Federal  Supreme  Court  on  writ  of  error  to  Court  of 
Appeals  of  District  of  Columbia;  United  States  v.  Shauver,  214  Fed. 
160,  act  of  Congress  of  1913,  protecting  migratory  birds  and  game, 
cannot  be  sustained  as  exercise  of  implied  powers  of  Federal  govern^ 
ment;  Saari  v.  Gleason,  126  Minn.  384,  148  N.  W.  296,  upholding  Laws 
of  1912,  e.  3,  prohibiting  corrupt  practices  pertaining  to  elections  and 
providing  such  practices  are  ground  for  contesting  election. 

Effect  of  partial  invalidity  of  statute.    Note,  Ajul  Cas.  1916D,'15, 
20,  84,  69. 
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230  U.  8.  139-165,  57  L.  Ed.  1427,  83  Sop.  Ot.  1033,  OCHOA  ▼.  HEBNAN- 
DEZ  T  MORALES. 

Under  section  35  of  Act  of  1900,  known  as  Forakor  Act,  appeals  from 
District  Court  of  Uliited  States  for  Porto  Bico  were  controlled  by  act  of 
1874,  and  Jurisdiction  of  Supreme  Court  is  confined  to  determining  whether 
facts  found  by  District  Court  support  its  Judgment. 

Distinguished  in  Elzaburu  v.  Chaves,  239  U.  S.  285,  291,  60  L.  Ed. 

"290,  293,  36  Sup.  Ct.  47,  former  practice  in  r^ard  to  appeals  from 

Supreme  Court  of  Porto  Rico  provided  by  Foraker  Act  of  1900  was 

superseded  by  section  244,  Judicial  Code,  subjecting  such  appeals  to 

same  regulations  as  appeals  from  Federal  District  Courts. 

J'udiclal  order  of  military  governor  of  Porto  Bico  of  1899,  having  retro- 
active effect,  and  permitting  fraudulent  possessor  of  land,  without  notice 
to  minors  owning  land,  to  acquire  title  at  once  by  ex  parte  proceeding,  is 
denial  of  due  process  of  law. 

Approved  in  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  377,  65  South. 
284,  upholding  provision  of  General  Statutes  of  1906,  §§3152,  3153, 
prohibiting  occupier  of  land  from  leaving  open  and  uninclosed  pits 
in  which  domestic  animals  may  perish  and  authorizing  double  damages 
to  person  injured. 

Where  registry  laws  are  in  force,  purchasers  take  title  subject  to  de- 
fects and  infirmities  ascertainable  by  reference  to  chain  of  title  spread 
forth  upon  public  records. 

Approved  in  Mathieson  v.  Craven,  228  Fed.  385,  386,  purchasers  of 

land  were  chargeable  with  knowledge  of  equitable  charge  on  farms  by 

will  in  favor  of  testator's  sons  and  their  issue. 

230  U.  a  166-183,  57  L.  Ed.  US9,  33  Sup.  Ct.  1043,  NALI£  V.  OYBTEK. 

Error  appearing  upon  face  af  record  may  be  assigned  as  ground  for 
reversal,  although  no  exception  be  taken. 

Approved  in  Board  of  County  Commissioners  of  Denver  v.  Home 
Sav.  Bank,  236  U.  S.  104,  69  L.  Ed.  487,  35  Sup.  Ct.  265,  holding  in 
action  on  certificate  of  indebtedness  that  exception  to  sustaining  of 
demurrer  to  defense  of  failure  of  consideration  was  not  necessary 
to  open  question  apparent  on  record  where  nothing  indicates  waiver  of 
defendant's  rights;  Chicago  Great  Western  R.  Co.  v.  Le  Valley,  233 
Fed.  386,  147  C.  C.  A.  320,  recital  in  copy  of  clerk's  journal  of  pro- 
ceedings at  trial,  appearing  in  transcript,  that  written  motion  for 
directed  verdict  was  made,  denied  and  exceptions  taken,  is  insufficient, 
and  ruling  and  exception  theretO|  not  preserved  by  bill  of  exceptions, 
is  not  reviewable. 
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District  of  Oolombla  Code,  section  1533,  giving  party  right  to  plead 
over  after  oyermUng  of  deimuxer,  without  waiving  demurrer,  has  no  appli- 
cation where  demurrer  is  sustained. 

Approved  in  dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drag  Co., 
233  Fed.  872,  147  C.  C.  A.  635,  majority  holding  filing  by  bankrupt 
of  answer  to  petition  by  creditors  was  waiver  of  error  in  ruling  on 
demurrer. 

Where  parties  in  former  action  are  same  as  in  present,  every  question 
of  fact  and  law  that  was  necessarily  Involved  in  determination  of  former 
issue  is  conclusive  upon  present. 

Distinguished  in  Carmody  v.  Simpson-Sullivan  Co.,  44  App.  D.  C. 
43,  in  action  of  fraud  against  corporation  and  its  president  to  recover 
secret  profits  and  commissions  made  by  it  as  real  estate  agent  of  plain- 
tiff, record  in  prior  unsuccessful  action  by  president  to  recover  com- 
missions from  plaintiff  is  inadmissible,  where  record  contains  none  of 
evidence,  but  merely  pleadings,  verdict  and  judgment. 

Liability  of  school  board  or  superior  officer  for  libel  or  slander 
of  teacher.    Note,  Ann.  Oas.  1913E,  195. 

Gist  of  civil  action  for  conspiracy.    Note,  Ann.  Oaa.  1^140,  763, 
764,  766. 

230  U.  8.  184-247,  57  L.  Ed.  1446^  33  Sup.  Ot.  893,  PENNSYLVANIA  S.  R. 
CO.   V.  INTEBNATXONAI.  COAL  MININO  CO. 

Questions  of  reasonahleness  of  rates  and  permissihle  discriminations  are 
administrative,  hut  court  may  determine  whether  carrier  has  made  rehate 
to  particular  shipper  in  violation  of  law.' 

Approved  in  Pennsylvania  B.  B.  Co.  v.  Puritan  Coal  Min.  Co.,  237 
U.  S.  134,  59  It.  Ed.  874,  35  Sup.  Ct.  484,  action  for  damages  against 
interstate  carrier  for  failure  to  furnish  cars  to  which  shipper  is  entitled 
by  carrier's  rule,  not  involving  administrative  question  as  to  reason- 
ableness of  rule,  is  within  concurrent  jurisdiction  of  State  and  Federal 
courts  without  preliminary  finding  by  Interstate  Commerce  Commis- 
sion; Mitchell  Coal  etc.  Co.  v.  Pennsylvania  B.  B.  Co.,  230  U.  S.  257, 
266,  57  It.  Ed.  1476,  1480,  33  Sup.  Ct.  916,  lateral  allowance  for  haul 
from  mine  to  station  being  absolutely  forbidden  by  act  of  1887,  where 
carrier  does  hauling,  action  for  damages  for  rebate  may  be  maintained 
without  previous  action  by  Interstate  Commerce  Commission;  Frey  & 
Son,  Inc.,  V.  Cudahy  Packing  Co.,  232  Fed.  640,  upholding  jurisdiction 
of  action  for  damages  for  price  discriminations  in  violation  of  Clayton 
Act  of  1914,  although  Federal  Trade  Commission  has  not  determined 
there  was  discrimination;  California  Adjustment  Co.  v.  Southern  Pac. 
Co.,  226  Fed.  350,  Federal  court  has  jurisdiction  of  action  against  rail- 
road to  recover  excess  freight  charged  in  violation  of  long  and  short 
haul  clause  of  California  Constitution,  art.  XII,   §   21,   as  amended 


230  U.  S.  184r-247       NOTES  ON  U.  S.  REPORTS.  910 

in  1911,  althoug'h  no  application  has  been  made  to  Railroad  Commission 
for  reparation  order  as  required  by  Public  Utilities  Act  of  1911; 
National  Pole  Co.  v.  Chicago  etc.  Ry.  Co.,  211  Fed.  71,  127  C.  C.  A. 
561,  commission  having  acted  on  reasonableness  of  rates  on  poles  nx>on 
complaint  of  other  shippers,  shipper  need  not  present  auch  question  to 
commission  before  electing  to  sue  in  Federal  court  under  section  9 
of  act  of  1887 ;  Hocking  Valley  Ry.  Co.  v.  United  States,  210  Fed.  745, 
127  C.  C.  A.  285,  carrier's  extension  of  credit  to  one  shipper  under 
prior  arrangement  while  requiring  others  to  pay  promptly,  although 
commission  has  not  forbidden  such  discrimination,  is  violation  of  Inter- 
state Commerce  Act  of  1887^  as  amended  in  1903  and  1906,  prohibiting 
rebates;  Lehigh  Valley  R.  Co.  v.  Clark,  207  Fed.  730,  125  C.  C.  A. 
235,  holding  report  of  commission  awarding  damages  as  reparation  for 
excessive  rates  charged  by  carrier  for  interstate  transportation  of 
pyrites  cinder  did  not  contain  findings  of  fact  required  by  Commerce 
Act  of  1887,  and  denying  recovery  in  action  for  damages;  Southern 
Pacific  Co.  V.  Superior  Court,  27  Cal.  App.  253,  254,  150  Pac.  403, 
Superior  Court  has  jurisdiction  of  action  to  recover  freight  overchaig© 
illeg^  under  long  and  short  haul  clause  of  Constitution  and  Railroad 
Commission  Act  of  1911 ;  St.  Louis  etc.  R^.  Co.  v.  J.  S.  Patterson  Const. 
C<Ky  181  Ind.  310,  104  N.  E.  515,  action  to  recover  overcharge  for 
freight  by  interstate  carrier  is  not  within  jurisdiction  ol  State  court, 
as  Interstate  Commerce  Act  vests  exclusive  jurisdiction  of  such  issues 
in  Interstate  Commerce  Commission;  Coad  v.  Chicago  etc.  Ry.  Co.,  171 
Iowa,  749,  751,  154  N.  W.  397,  action  to  recover  overcharge  may  fie 
maintained  in  State  court  under  section  22  of  Interstate  Commerce 
Act  on  implied  obligation  to  return  excess  on  demand  without  prelim- 
inary finding  by  commission  that  rates  were  unreasonable;  dissenting 
opinion  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230  U.  S. 
303,  57  L.  Ed-  1494,  33  Sup.  Ct.  916,  majority  holding  shipper  of  coal 
and  coke  cannot  maintain  action  for  damages  for  rebates  to  competitors 
doing  their  own  hauling  from  mine  to  station  in  advance  of  action 
by  commission,  where  allowances  for  such  lateral  hauling  are  only  un- 
lawful when  unreasonable. 

Distinguished  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co., 
230  U.  S.  255,  256,  257,  57  L.  Ed.  1476,  33  Sup.  Ct.  916,  shipper  of  coal 
and  coke  cannot  maintain  action  for  damages  for  rebates  to  competi- 
tors doing  their  own  hauling  from  mine  to  station  in  advance  of  action 
by  Interstate  Commerce  Commission,  where  such  allowances  for  lateral 
hauling  are  only  unlawful  when  unreasonable;  Southern  Pac.  Co.  v. 
Goldfield  Consol.  Milling  etc.  Co.,  220  Fed.  20,  135  C.  C.  A.  590,  com- 
plaint in  action  against  carrier  to  recover  unreasonable  freight  charge 
setting  forth  facts  stated  in  findings  of  Interstate  Commerce  Commis- 
sion, including  finding  that  rate  was  unreasonable  and  that  plaintiff 
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was  entitled  to  recover,  was  not  defeotive  for  failure  to  allege  plaintiff 
was  damaged  by  excessive  rate. 

Published  tariff  has  force  of  statute  and  is  binding  npon  railroad  and 
shipper. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  98, 
L.  B.  A.  1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  passenger  stating 
wish  to  go  by  specified  points  must  pay  filed  tariff  rates  for  route 
taken,  notwithstanding  agent's  misquotation  of  rates,  although  other- 
wise he  might  have  taken  direct  route. 

Damages  recoverable  by  shipper  from  carrier  for  departure  ftom  pub- 
lished rate  are  not  measurable  by  difference  between  published  rate  paid 
by  complaining  shipper  and  lower  rate  given  to  favored  shipper,  but  must 
be  proved. 

Approved  in  Homestead  Co.  v.  Des  Moines  Electric  Co.,  226  Fed.  51, 
53,  in  action  by  newspaper  against  public  service  corporation  for  dam- 
ages for  furnishing  competitor  light  and  power  at  lower  rates,  differ- 
ence in  rates  is  not  true  test  of  measure  of  damages;  Lehigh  Valley 
R.  Co.  V.  American  Hay  Co.,  219  Fed.  541,  136  C.  C.  A.  307,  fact  that 
carrier  discriminated  in  making  reconsignment  charge  of  two  dollars 
at  one  point  and  permitted  reconsignment  free  at  another  point  does 
not  entitle  person  paying  to  recover  two  dollars  per  car  reeonsigned  as 
damages  in  absence  of  proof  of  loss;  P.  E.  Shaxpless  Co.  v.  Lawrence, 
213  Fed.  427,  130  C.  C.  A.  69,  decree  allowing  recovery  of  damages 
for  unlawful  competition  in  suit  for  trademark  infringement  did  not 
justify  order  directing  master,  not  only  to  assess  damages,  but  to  take 
account  of  profits  made  as  result  of  unlawful  competition;  Lehigh 
Valley  R.  Co.  v.  Meeker,  211  Fed.  800,  806,  810,  811,  128  C.  C.  A.  311, 
holding  finding  by  Interstate  Commerce  Commission  that  rate  is  un- 
reasonable, while  pertinent,  is  not  decisive  of  liability  for  damages 
in  subsequent  suit,  but  its  evidential  value  is  for  court  and  jury,  and 
denying  recovery;  Virginia-Carolina  Peanut  Co.  v.  Atlantic  etc.  R. 
Co.,  166  N.  C.  73,  82  S.  E.  5,  shipper  paying  excess  freight  rate  to 
obtain  delivery  of  goods  may  recover  excess  as  illegal  overcharge  paid 
under  duress. 

Explained  in  Damell-Taenzer  Lumber  Co.  v.  Southern  Pac.  Co.,  221 
Fed.  893,  894,  137  C.  C.  A.  460,  finding  of  commission  that  shippers  of 
lumber  from  Memphis  to  California  were  damaged  by  excessive  rate 
to  extent  of  excessive  charges  was  not  overcome  by  statement  that 
excessive  rate  was  added  to  price  paid  to  consumer. 

Distinguished  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  XT.  S.  429, 
Ann.  Oas.  1916B,  691,  59  L.  Ed.  657,  35  Sup.  Ct.  328,  findings  of  fact 
of  commission  sustain  award  a^rainst  carrier  to  shipper  as  damages 
for  unjust  discrimination  resulting  from  rebates;  Seaman  v.  Minne- 
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apolis  etc.  Ry.  Co.,  127  Minn.  182,  183,  184,*  149  N.  W.  135,  allowing 
recovery  for  unlawful  discnminations  in  freight  rates  without  proof 
of  other  damage  than  difference  between  schedule  rate  paid  and  less 
rate  allowed  to  favored  shippers. 

Keports  of  Conference  Oommittees  may  be  looked  at  to  explain  doiilit- 
ful  expressions,  but  caanoi  be  resorted  to  for  construing  statute  contrary  to 
its  plain  terms. 

Approved  in  WooUcott  v.  Shubert,  217  N.  Y.  222,  Ann.  Oas.  1916B, 
726,  111  N.  E.  832,  eonstruing  statute  of  1913  prohibiting  exclusion  of 
persons  from  theaten  and  other  specified  places  upon  grounds  of  race, 
creed  or  color,  and!  holding  theater  may  exclude  person  for  other 
reasons,  as  newspaper  reporter  for  criticisms  of  production. 

230  U.  a  247-SOS,  57  L.  Ed.  1472,  33  Sup.  Ct.  918,  inTCHELL  OOAL  k 
COKE  CO.  ▼.  PENK8TI.VANIA  R.  B.  OO. 

Oonrt  has  Jurisdiction  of  action  for  damages  for  rebating  without  pre- 
liminary application  to  commission,  wbere  act  complained  of  is  prohibited 
by  statute. 

Approved  in  Pennsylvania  R.  R.  Co.  v.  Mitchell  Coal  etc.  Co.,  238 
U.  S.  252,  59  Ii.  Ed.  1894,  35  Sup.  Ct.  787,  affirming  judgment  against 
carrier  for  damages  binder  State  law  for  discrimination  in  allowing  re- 
bates in  intrastate  shipments,  where  State  court  found  all  shipments 
were  intrastate,  and  nothing  in  record  shows  contrary;  Pennsylvania 
R.  R.  Co.  v.  Puritan  Coal  Min.  Co.,  237  U.  S.  129,  69  L.  Ed.  872,  35 
Sup.  Ct.  484,  action  for  damages  against  interstate  carrier  for  failure 
to  furnish  cars  to  which  shipper  is  entitled  by  carrier's  rule,  not  in- 
volving administrative  question  as  to  reasonableness  of  rule,  is  within 
jurisdiction  of  State  or  Federal  court  without  preliminary  finding  by 
commission;  Louisville  etc.  R.  Co.  v.  Ohio  Valley  Tie  Co.,  161  Ky. 
216,  232,  170  S.  W.  636,  642,  fact  that  shipper  applied  to  IntersUte 
Commerce  Commission  to  have  reasonable  rate  established  on  cross- 
ties  does  not  preclude  action  by  shipper  in  State  court  for  malicious 
injury  to  its  business  resulting  in  part  from  overcharge,  though  com- 
mission in  fixing  rate  recommended  repayment  of  overcharge;  Hocking 
Valley  Ry.  Co.  v.  United  States,  210  Fed.  746,  127  C.  C.  A.  285,  affirm- 
ing conviction  of  carrier  of  violation  of  Interstate  Commerce  Act  of 
1887  as  amended  in  1903  and  1906,  prohibiting  rebates,  where  carrier 
extends  long  credit  to  one  shipper  under  prior  arrangement  and  requires 
others  to  settle  promptly,  although  such  discrimination  has  not  been 
forbidden  by  commission.  / 

Wbere  action  is  based  upon  unreasonable  charges  or  practices  sod 
there  is  no  law  fixing  what  is  unreasonable  and  therefore  prohibited,  com* 
mission  and  not  courts  must  pass  upon  admixiiatratiye  question. 
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Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  49.  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  action  in  State  court  by  shipper  to  recover  amount 
expended  for  grain  doors  and  bulkheads  for  car^  used  in  intrastate  and 
interstate  shipments,  without  preliminary  resort  to  Interstate  Commerce 
Commission,  is  not  maintainable ;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros. 
Coal  Min.  Co.,  238  U.  S.  469,  471,  69  L.  Ed.  1412,  35  Sup.  Ct.  896,  action 
for  damages  against  carrier  for  discrimination  in  distribution  of  cars  is 
not  maintainable  until  commission  has  made  finding  as  to  reasonableness 
of  rule  for  distribution ;  Texas  etc.  Ry.  Co.  v.  American  Tie  etc.  Co.,  234 
U.  S.  146,  68  L.  Ed.  1268,  34  Sup.  Ct.  885,  Federal  court  has  no  jurisdic- 
tion of  action  to  recover  damages  for  failure  to  furnish  cars  for  interstate 
shipment  of  cross-ties  at  published  rates  in  absence  of  determination  by 
commission  of  question  whether  cross-ties  are  lumber  within  tariffs  filed 
for  latter;  Gardner  v.  Western  Union  Tel.  Co.,  231  Fed.  412, 145  C.  C.  A. 
399,  question  whether  regulation  of  interstate  telegraph  company  requir- 
ing notice  of  claim  for  damages  to  be  given  within  sixty  days  is  reason- 
able is  for  Interstate  Commerce  Commission  to  determine ;  National  Pole 
Co.  V.  Chicago  etc.  Ry.  Co.,  211  Fed.  67,  71,  72,  127  C.  C.  A.  561,  where 
commission  upon  complaint  of  other  shippers  has  acted  on  reasonable- 
ness of  rates  on  poles,  shipper  need  not  present  such  questibn  to  com- 
mission before  electing  to  sue  in  Federal  court  under  section  9  of  Act  of 
1887;  Geraty  V.  Atlantic  Coast  Line  R.  Co.,  211  Fed.  230,  denying  re- 
covery for  alleged  unreasonable  interstate  icing  charge  in  absence  of  find- 
ing by  commission  that  rate  is  unreasonable;  St.  Louis  etc.  Ry.  Co.  v. 
J.  S.  Patterson  Const.  Co.,  181  Ind.  311,  312,  104  N.  E.  515,  action  to  re- 
cover overcharges  by  interstate  carrier  is  not  within  jurisdiction  of  State 
court. 

Distinguished  in  Cood  v.  Chicago  etc.  Ry.  Co.,  171  Iowa,  751, 154  N.  W. 
397,  action  to  recover  overcharges  on  interstate  shipment  may  be  main- 
tained without  preliminary  finding  by  commission  that  rates  were  un- 
reasonable. 

Whether  statute  takes  away  shipper's  common-law  right  of  action 
for  discrimination  by  carrier.    Note,  46  L.  B.  A.  (N.  S.)  615. 

230  U.  S.  304-^15,  57  L.  Ed.  1494,  33  Sup.  Ot.  938,  MOBBISDALB  COAL 
CO.  y.  FENNSYIiVANIA  B..  B.  CO. 

Federal  court  has  no  Jurisdiction  of  action  for  discrimination  against 
supper  in  car  distribution  without  preliminary  finding  of  commlsalon  as  to 
reasonableness  of  rule  for  car  (Ustrlbution. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  49,  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  action  in  State  court  by  shipper  to  recover  amount 
expended  for  grain  doors  and  bulkheads  for  cars  used  in  intrastate  and 
interstate  shipment,  without  preliminary  resort  to  Interstate  Commerce 
Commission,  is  not  maintainable;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros. 
XX— 58 
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Coal  Min.  Co.,  238  U.  S.  469,  S9  K  Ed.  1412,  35  8ap.  a.  896,  action  for 
damages  against  carrier  for  discnmination  in  distribution  o£  cars  is  not 
maintainable  until  commission  makes  finding  as  to  reasonableness  of  rale 
for  distribution;  Texas  etc.  Ey.  Co.  v.  American  Tie- etc.  Co.,  234  U.  S. 
146,  68  If.  Ed.  1258,  34  Sup.  Ct.  885,  Federal  court  has  no  jurisdiction  of 
action  to  recover  damages  for  failure  to  furnish  cars  for  interstate  ship- 
ment of  cross-ties  at  published  rates  for  lumber  in  absence  of  finding  by 
commission  that  cross-ties  are  lumber  within  tariffs  filed  for  latter;  St. 
Louis  etc.  Ry.  Co.  v.  J.  S.  Patterson  Const.  Co.,  181  Ind.  310, 104  N.  E. 
515;  action  to  recover  overcharges  ia  not  within  jurisdiction  of  State 
court. 

Distinguished  in  Pennsylvania  R.  R.  Co.  v.  Puritan  Coal  Min.  Co.,  237 
IT.  S.  134,  59  If.  Ed.  874, 35  Sup.  Ct.  484,  action  for  damages  for  interstate 
carrier's  failure  to  furnish  shipper  cars  as  required  by  carrier's  rule,  not 
involving  administrative  question  of  reasonableness  of  rule,  is  within  con- 
current jurisdiction  of  State  and  Federal  courts  without  preliminary  find- 
ing by  commission ;  dissenting  opinion  in  Mitchell  Coal  etc.  Co.  v.  Penn- 
sylvania R.  R.  Co.,  230  U.  S.  268,  269,  270,  271,  277,  280,  282,  57  L.  Ed. 
1481,  1482,  1484,  I486,  1486,  33  Sup.  Ct.  916,  majority  holding  shipper  of 
coal  and  coke  cannot  maintain  action  for  damages  'for  rebates  to  com- 
petitors doing  their  own  hauling  from  mine  to  station  without  prelimin- 
ary finding  by  commission,  where  allowances  for  such  lateral  hauling  are 
only  unlawful  when  unreasonable. 

Duty  of  carrier  to  furnish  cars.    Note,  44  L.  R.  A.  (N.  S.)  650. 

230  U.  8.  316-823,  67  L.  Ed.  1498,  33  Sup.  Ot.  887,  F0X7BCHE  BIVEB  LXJM- 
BEB  OO.  y.  BBYAm!  LX7MBEB  CO. 

Carriers  cannot  purchase  land  by  rebating  to  grantor  part  of  fteight 
rate  on  Interstate  shipments  over  road  built  on  right  of  way,  even  though 
amount  of  rebate  is  mucli  less  than  value  of  land  acquired. 

Approved  in  Central  R.  Co.  of  New  Jersey  v.  United  States,  229  Fed, 
509, 143  C.  C.  A.  569,  lateral  allowance  made  to  mining  company  by  rail- 
road leasing  its  roads  because  illegal  as  rebate  after  enactment  of  Hep- 
bum  Act  of  1906. 

230  U.  8.  824-339,  67  L.  Ed.  1501,  83  Sup.  Ot  890,  OMAHA  h  COUNCIL 
BLUFFS  STBEET  BY.  00.  v.  INTEB8TATE  COIOCEBCE  COMMIS- 
SION. 

Meaning  of  Interstate  Commerce  Act  cannot  be  determined  from  state- 
•ments  used  in  debate  In  Senate,  but  whether  It  applies  to  street  rallwayi 
must  be  determined  by  its  own  terms. 

Approved  in  Woollcott  v.  Shubert,  217  N.  Y.  222,  Ann.  Oaa.  1916B,  726, 
111  N.  E.  832,  holding  statute  of  1913  prohibiting  exclusion  of  persons 
from  theaters  and  other  specified  places  upon  grounds  of  race,  creed  or 
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color,  does  not  prevent  theater  from  ezoluding  newspax)er  reporter  for 
criticism  of  its  productions. 

Act  of  Congress  of  1887  to  regnlate  commerce  cannot  lE>e  construed  to 
inclnde  street  railway  In  word  railioad. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  507,  60 
L.  Ed.  1135,  36  Sup.  Ct.  683,  interstate  electric  road  is  within  amendment 
of  li03  to  Safety  Appliance  Act  of  1893,  requiring  interstate  trains  to  be 
equipped  with  air-brakes;  Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S. 
624,  57  li.  Ed.  1604,  33  Sup.  Ct.  985,  upholding  West  Virginia  statute  of 
1907  establishing  two-cent  passenger  rate  and  excepting  electric  lines  and 
street  railways  from  its  provisions;  State  ex  rel.  Winnett  v.  Omaha  etc. 
St.  R.  Co.,  96  Neb.  729,  148  N.  W.  947,  holding  street  railway  is  not 
included  in  act  for  physical  valuation  of  raih-oads.  Laws  of  1909,  c.  107 ; 
Barre  v.  Barre  &  Montpelier  Power  etc.  Co.,  88  Vt.  310,  92  Atl.  239,  Stat- 
ute, §§3989-3991,  relating  to  powers  of  railroad  commissioners,  has  no 
application  to  street  railways. 

Distinguished  in  Kansas  City  etc.  Ry.  Co.  v.  McAdou,  240  U.  S.  54,  60 
L.  Ed.  528,  36  Sup.  Ct.  254  (affirming  192  Mo.  550,  164  S.  W.  192),  hold- 
ing, in  action  for  personal  injuries,  that  electric  intercity  road  in  Kansas 
operating  under  traffic  agreement  with  city  street  railway  in  Missouri  is 
railroad  within  Interstate  Commerce  Act;  South  Covington  etc.  Street 
Ry.  Co.  V.  Covington,  235  U.  S.  545,  L.  B.  A.  1915r,  792,  59  L.  Ed.  358, 
35  Sup.  Ct.  158,  transportation  of  passengers  between  States  on  same 
cars  under  same  management  and  for  single  fare  is  interstate  commerce, 
although  tracks  in  different  States  are  owned  by  different  corporations; 
Percy  v.  Lewiston  etc.  St.  Ry.,  113  Me.  109,  93  Atl.  45,  under  authority 
of  statute  and  special  charter  street  railway  could  carry  freight. 

280  U.  B.  340-861,  67  L.  Ed«  1607,  88  Sap.  Ct.  961,  MIS80UBI  FAOIFIO 
BY.  OO.  y.  TUCKER. 

Imposition  of  penalties  as  liquidated  damages  out  of  proportion  to 
actual  damages  for  violation  of  rate  statute  which  results  in  preventing 
carrier  from  resorting  to  courts  to  test  validity  of  statute  is  taking  of 
property  without  due  process  of  law. 

Approved  in  Southwestern  Tel.  &  Tel.  Co.  v.  Danaher,  238  U.  S.  491, 
L.  R.  A.  1916A,  1208,  69  L.  Ed.  1422,  35  Sup.  Ct.  886,  penalty  provisions 
of  Aricansas  statute  prohibiting  discrimination  by  telephone  companies 
are  void  as  denial  of  due  process;  Wathen  v.  Jackson  Oil  etc.  Co.,  235 
U.  S.  640,  69  If.  Ed.  897,  35  Sup.  Ct.  225,  denying  injunction  in  stock- 
holder's suit,  to  restrain  officers  from  complying  with  ten-hour  labor  law 
of  Mississippi,  where  stockholder  asserts  officers  not  wishing  to  comply 
intend  to  for  fear  of  incurring  penalties,  but  does  not  show  effort  to 
induce  corporation  to  sue;  Van  Dyke  v.  Geary,  218  Fed.  121,  Arizona  stat- 
ute of  1912,  imposing  such  enormous  penalties  upon  public  service  cor- 
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porations  violating  order  of  State  corporation  as  to  d9prive  it  of  right 
to  test  validity  of  order  in  courts,  is  void ;  Chicago  etc.  Ry.  Co.  v.  Davis, 
114  Ark.  525,  170  S.  W.  246,  upholding  statute  imposing  penalties  upon 
carrier  for  chaxiging  more  than  statutory  rates;  Dutton  Phos.  Co.  v. 
Priest,  67  Fla.  377,  65  South.  284,  upholding  General  Statutes  of  1906, 
allowing  recovery  of  double  damages  from  occupier  of  land  leaving  open 
and  uninclosed  pits  on  land  in  which  domestic  animals  perish. 

Distinguished  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  662, 
664,  59  L.  Ed.  412,  413,  35  Sup.  Ct.  214,  affirming  judgment  imposing  pen- 
alty for  violation  of  order  to  desist  from  discrimination  in  demanding 
prepayment  for  freight  from  one  connecting  carrier  and  accepting  freight 
without  prepayment  from  another  carrier. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  L.  B.  A 
1915E,  947. 

230  U.  8.  362-478,  57  L.  Ed.  1511,  33  Sup.  Ot.  729,  SIMP80K  Y.  SHEPABD 
(MINNESOTA  RATE  OASBS). 

Bate-maUng  power  is  leglslatlye,  and  neceaearily  implies  wide  range 
of  discretion,  and  court  will  not  snlMititute  its  Judgment  for  that  of  legis- 
lature or  commission. 

Approved  in  Union  Pac.  B.  Co.  v.  Public  Utilities  Commission,  95  Kan. 
614,  619, 148  Pac.  670,  672,  upholding  commissioner's  order  of  1913  estab- 
lishing intrastate  rate  on  coal  in  carload  lots ;  State  v.  Maine  etc.  R.  R. 
Co.,  77  N.  H.  427,  92  Atl.  838,  upholding  Laws  of  1913  requiring  sale  of 
five  hundred  mile  railroad  mileage  books  for  two  cents  per  mile;  In  re 
Intrastate  Express  Rates,  40  Okl.  254,  138  Pac.  390,  upholding  corpora- 
tion commission's  order  of  1909  establishing  express  rates. 

Creation  of  commissions,  as  agencies  of  State  supervision  and  regulation 
is  fre^nent  practice,  and  rate-making  power  is  often  conferred  upon  these 
bodies. 

Approved  in  State  v.  Kansas  Postal-Telegraph-Cable  Co.,  96  Kan.  307, 
150  Pac.  548,  holding  it  unlawful  for  telegraph  company  to  discontinue 
station  conducted  at  loss  without  permission  from  Public  Utilities  Com- 
mission. 

Passage  of.  Interstate  Commerce  Act  left  intrastate  rate-making  with 
States  and  agencies  created  by  States  to  deal  with  that  subject. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
11,  124  C.  C.  A.  573,  Kentucky  Statutes,  §  4679a,  authorizing  telegraph 
companies  to  condemn  right  of  way  for  their  lines  upon  railroad  right 
of  way,  is  not  in  conflict  with  acts  of  Congress  of  1866;  Oneida  Farmers* 
Shipping  Assn.  v.  St..  Joseph  etc.  Ry.  Co.,  90  Kan.  279,  133  Pac,  889, 
upholding  statute  of  1909  imposing  penalties  for  delays  in  transporta- 
tion within  State,  as  applied  to  delay  in  shipment  of  grain  in  carload 
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lots  to  elevator  in  State^  where  grain  is  to  be  reshipped  to  points  outside 
of  State, 

Court  may  not  without  preliminary  finding  by  interstate  Oommerce 
Commission  pass  apon  admlnlstratiye  questions  confided  to  commission  by 
statute. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  49,  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  State  court  has  no  jurisdiction  of  action  by  shipper 
to  recover  amount  expended  for  grain  doors  and  bulkheads  for  cars  used 
in  interstate  and  intrastate  oommerce  without  preliminary  finding  by 
Interstate  Commerce  Commission ;  United  States  v.  Philadelphia  &  E.  Ry. 
Co,,  232  Fed.  952,  arguendo. 

Distinguished  in  Southern  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  19, 143 
Pac.  166,  holding  in  action  by  carrier  to  recover  alleged  illegal  rebate 
on  interstate  shipment,  court  may  construe  schedule  as  filed  with  Inter- 
state Commerce  Commission. 

drcnit  court  has  jurisdiction  over  suit  by  stockholders  to  enjoin  rail- 
road from  putting  In  force  rates  established  under  State  statute  which  are 
so  low  as  to  amount  to  confiscation  of  company's  property. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  281,  60  L.  Ed.  289, 
36  Sup.  Ct.  46,  Federal  court  of  equity  has  jurisdiction  of  suit  to  restrain 
State  corporation  commission  from  enforcing  order  requiring  railroad  to 
double  track  portion  of  its  line. 

Application  to  board  of  directors  as  condition  of  stockholder's  right 
to  sue  on  behalf  of  corporation.    Note,  51  L.  E.  A.  (N.  S.)  112. 

Penal  provisions  being  separable,  question  of  yalldlty  of  acts  and  orders 
fixing  maximum  rates  is  presented  in  two  aspects — (1)  with  respect  to  their 
effect  on  Interstate  commerce;  (2)  as  to  their  alleged  confiscatory  character. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L.  Ed.  289, 
36  Sup.  Ct.  46*  denying  injunction  to  restrain  enforcement  of  order  of 
1913  of  Arizona  corporation  commission,  requiring  railroad  to  double 
track  portion  of  its  line  without  determining  whether  penalty  provisions, 
clearly  separable,  render  act  void;  Louisville  etc.  R.  R.  Co.  v.  Garrett, 
231  U.  S.  §11,  319,  58  li.  Ed.  242,  245,  34  Sup.  Ct.  48,  upholding  Kentuckyf 
statute  of  1900  and  order  of  commission  thereunder  of  1910  prescribing 
maximum  rates,  where  separable  penal  provisions  of  statute,  if  void,  do 
not  impair  remainder  of  statute ;  Grand  Trunk  Ry.  Co.  v.  Michigan  R.  R. 
Commission,  231 U.  S.  473,  58  L.  Ed.  319,  34  Sup.  Ct.  152,  upholding  order 
of  Michigan  railroad  commission  requiring  interstate  railroads  to  use 
tracks  in  Detroit  for  interchange  of  intrastate  traffic  without  determining 
validity  of  separable  penal  provisions. 

Power  of  Congress  over  interstate  commerce  is  exclusive,  but  State  may, 
in  absence  of  congressional  action,  regulate  Intrastate  rates  of  Interstate 
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carrier,  vliere  regulation  inddentally  affects  but  does  not  directly  burden 
interstate  commerce. 

Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  58,  59  L,  Ed.  837,  35  Sup. 
Ct.  501,  upholding  Florida  laws  of  1911  prohibiting  delivery  for  shipment 
of  citrus  fruits,  immature  or  otherwise  unfit  for  consumption,  as  applied 
to  interstate  shipment;  Wilmington  Transp.  Co.  v.  Railroad  Commission 
of  California,  236  U.  S.  155,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  upholding 
orders  of  California  railroad  commission  establishing  intrastate  ferrii^ 
rates  over  high  seas  to  Santa  Catalina  Island  under  authority  of  State 
Public  Utilities  Act  of  1911,  in  absence  of  congressional  action;  Sioux 
Remedy  Co.  v.  Cope,  235  U.  S.  201,  59  L.  Ed.  196,  35  Sup.  Ct.  57,  South 
Dakota  statute,  Revised  Codes  of  1903,  §§  883-885,  requiring  foreign  cor- 
porations to  file  certificate  of  incorporation  and  to  appoint  resident  agent 
upon  whom  process  may.be  served  before  bringing  action  on  claim  in 
interstate  commerce,  is  void ;  South  Covington  etc.  Street  Ry.  Co.  v.  Cov- 
ington, 235  U.  S.  546,  L.  R.  A.  1915r,  792,  69  L.  Ed,  354,  35  Sup.  Ct.  158, 
ordinance  regulating  operation  of  interstate  street-cars  is  valid  as  to  pro- 
visions only  incidentally  aflEecting  interstate  commerce,  but  void  as  to 
those  directly  burdening  it;  Hendrick  v.  Maryland,  235  U.  S.  624,  59 
L.  Ed.  391,  35  Sup.  Ct.  140,  upholding  Maryland  motor  vehicle  law  of 
1910  imposing  license  fee  for  use  of  highways  on  operators  including  non- 
residents, where  fees  are  not  shown  to  be  unreasonable  burden  on  inter- 
state commerce;  Atlantic  Coast  Line  R.  R.  Co.  v.  Georgia,  234  U.  S.  292, 
58  L.  Ed,  1318,  34  Sup.  Ct.  829,  upholding  Geoi^a  statute  of  1908,  sec- 
^  tions  2697,  2698  of  Civil  Code,  requiring  railroads  to  use  locomotive  head- 
lights of  specified  form  and  power;  Sault  Ste.  Marie  v.  International 
Transit  Co.,  234  U.  S.  342,  52  K  E.  A.  (N.  S.)  574,  58  L.  Ed.  1341,  34 
Sup.  Ct.  826,  ordinance  requiring  license  fee  for  operation  of  ferries  to 
Canadian  shore  as  applied  to  owners  of  ferry-boat  plying  from  Canadian 
shore  is  void  as  burden  on  foreign  commerce;  Houston  etc.  Ry.  Co.  v. 
United  States,  234  U.  S.  351,  352,  355,  357,  58  L.  Ed.  1848,  1S49,  1350, 
34  Sup.  Ct.  833,  upholding  order  of  Interstate  Commerce  Commission  to 
correct  discrimination  against  specified  localities  requiring  interstate  car- 
rier to  desist  from  charging  higher  interstate  rates  from  Shreveport  to 
specified  points  in  Texas  than  intrast&te  rates  from  such  points  in  Texas 
toward  Shreveport;  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417, 
If.  R.  A.  1915E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  upholding  Texas  stat- 
ute of  1909  allowing  reasonable  attorney's  fee  as  part  of  costs  in  suit  on 
claim  less  than  two  hundred  dollars  as  applied  to  claim  for  loss  on  inter- 
state shipment ;  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  477,  Aim. 
Gafl.  19140,  163,  58  L.  Ed.  1054,  34  Sup.  Ct.  646, 10  N.  C.  C.  A.  179,  em- 
ployee of  interstate  carrier  injured  while  switching  cars  loaded  with  in- 
trastate freight  from  one  point  in  city  to  another,  although  general  work 
includes  switching  cars  destined  to  points  outside  State,  is  not  engaged 
in  interstate  commerce  within  meaning  of  Federal  Employers'  Liability 
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Act;  Erie  R.  R.  Co.  v.  New  York,  233  U.  S.  681,  Ann.  Cas.  1915D,  52, 
L.  R.  A.  (N.  S.)  1266,  58  L.  EcL  1158,  34  Sup.  Ct.  756,  provisions  in  New 
York  labor  law  of  1907  relating  to  hours  of  service  of  telegraph  operators 
engaged  in  interstate  commerce  are  void  as  in  conflict  with  Federal 
Hours  of  Service  Act  of  1907;  Barrett  v.  New  York,  232  U.  S.  31,  58 
L.  Ed.  491,  34  Sup.  Ct.  203,  ordinance  of  New  York  requiring  express- 
men to  be  licensed  and  providing  that  only  citizens  or  those  having  de- 
clared intention  to  become  citizens  may  be  licensed,  is  void  as  applied 
to  interstate  commerce;  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  82, 
58  It.  Ed.  183,  34  Sup.  Ct.  15,  upholding  Massachusetts  statute  of  1909, 
imposing  on  certain  classes  of  foreign  corporations  excise  tax  measured 
by  par  value  of  authorized  capital  stock  and  limited  to  certain  amount; 
Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  314,  319,  58  L.  Ed.  243,  245, 
34  Sup.  Ct.  48,  following  rule  that  State  may  regulate  intrastate  rates 
of  interstate  carrier  and  upholding  Kentucky  statute  of  1900;  Knott  v. 
Chicago  etc.  R.  R.  Co.,  230  U.  S.  497,  67  L.  Ed.  1590,  33  Sup.  Ct.  975, 
upholding  Missouri  statutes  of  1905  and  1907  establishing  maximum  in- 
trastate freight  and  passenger  rates  as  applied  to  interstate  carriers; 
Chesapeake  etc.  Ry.  Co.  v.  Conley,  230  U.  S.  524,  57  L.  Ed.  1604,  33  Sup. 
Ct.  985,  upholding  statute  of  West  Virginia  of  1907  prescribing  maximum 
intrastate  passenger  rates;  Southern  Pacific  Co.  v.  Campbell,  230  U.  S. 
536,  547,  57  L.  Ed.  1610,  1623,  33  Sup.  Ct.  1027,  upholding  order  of  1910 
of  Oregon  railroad  commission  requiring  interstate  railroad  to  put  into 
effect  reasonable  and  nondiscriminating  intrastate  rates;  Allen  v.  St. 
Louis  etc.  Ry.  Co.,  230  U.  S.  555,  57  L.  Ed.  1628,  33  Sup.  Ct.  1030,  follow- 
ing rule  that  State  may  regulate  intrastate  rates  of  interstate  carrier 
and  upholding  Arkansas  statute  of  1907,  fixing  maximum  passenger  fares, 
and  order  of  commission  of  1908  establishing  intrastate  freight  rates; 
H,  B.  Marienelli  v.  United  Booking  Offices  of  America,  227  Fed.  169,  hold- 
ing combination  of  vaudeville  theaters  arranged  in  circuits  was  restraint 
of  interstate  commerce  in  violation  of  Sherman  Anti-trust  Act  of  1890 ; 
Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A.  408,  certifying  questions 
to  Supreme  Couxt  as  to  suspension  of  State  bankruptcy  law  by  Federal 
Bankruptcy  Act  of  1898  before  deciding  whether  trustee  or  claimant  is 
entitled  to  proceeds  of  account  for  lumber;  Manufacturers'  Light  etc.  Co. 
V.  Ott,  215  Fed.  945,  denying  injunction  to  restrain  enforcement  of  nat- 
ural gas  rates  established  by  act  of  West  Virginia  of  1913,  although  some 
of  gas  is  piped  from  other  States ;  Louisville  etc.  R.  Co.  v.  Railroad  Com- 
mission, 208  Fed.  40,  upholding  order  of  Alabama  commission  establish- 
ing intrastate  passenger  rate  of  two  and  one-half  cents  per  mile,  only 
incidentally  affecting  interstate  commerce ;  Thompson  Towing  &  Wreck- 
ing Assn.  V.  McGregor,  207  Fed.  217,  124  C.  C.  A.  479,  in  absence  of 
congressional  action,  Michigan  statute  is  applicable  in  action  for  wrong- 
ful death  of  employee  of  lighter  releasing  stranded  steamer  in  waters 
near  boundary  between  Michigan  and  Canada;  Kansas  City  etc.  Ry.  Co. 
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V.  State,  116  Ark.  461,  174  S.  W.  225,  FuU  Crew  Act  of  1907  requiring 
three  brakemen  for  freight-trains  of  more  than  twenty-five  cars  operated 
in  State  is  not  void  as  interference  with  interstate  commerce;  Smith  v. 
Industrial  Accident  Commission,  26  Cal.  App.  566, 147  Pac.  602,  Federal 
Employers'  Liability  Act  of  1908  is  exclusive,  and  railroad  watchman 
injured  just  after  removing  trespassers  from  interstate  train  cannot  re- 
cover under  State  Workman's  Compensation  Act;  Flanders  v.  Georgia 
Southern  etc.  Ry.  Co.,  68  Fla.  484,  67  South.  69,  action  for  wrongful 
death  of  minor  child  engaged  in  interstate  commerce  can  only  be  main- 
tained by  personal  representative  under  Federal  Employers'  Liability 
Act  of  1908,  which  supersedes  State  statutes;  Circular  Advertising  Co. 
V.  American  Mercantile  Co.,  66  Fla.  105,  63  South.  6,  upholding  Acts 
of  1907,  c.  5717,  regulating  interstate  transactions  of  foreign  corpora- 
tions; Ferguson  v.  McDonald,  66  Fla.  502,  63  South.  918,  upholding  ordi- 
nance imposing  license  tax  on  tel^raph  company  as  relating  solely  to 
intrastate  commerce;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  R.  Co., 
270  HI.  416, 110  N.  E.  590,  act  of  Congress  of  1866  did  not  prevent  tele- 
graph company  from  condemning  right  of  way  for  its  lines  on  railroad 
right  of  way  under  State  statute;  Chicago  etc.  Ry.  Co.  v.  State  Public 
Utilities  Commission,  268  lU.  53,  54, 108  N.  E.  731,  order  of  State  Public 
Utilities  Commission  fixing  intrastate  rates  on  coal  is  not  void  as  inter- 
ference with  interstate  commerce  because  carrier  cannot  discriminate 
and  charge  more  for  car  hauled  between  same  points  in  interstate  com- 
merce; Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  359,  376,  L.  R.  A. 
1916A;  450,  109  N.  E.  343,  349,  State  Workmen's  Compensation  Act  of 
1911,  does  not  apply  in  action  for  injuries  to  railroad  employee  in  inter- 
state commerce,  since  that  field  is  covered  by  Federal  Employers'  Lia- 
bility Act  of  1908;  Chicago  etc.  Ry.  Co.  v.  State  Public  Utilities  Commis- 
sion, 267  111.  563, 108  N.  E.  744,  where  railroads  entering  Chicago  agreed 
on  switching  rates  and  commission  ordered  rates  continued  until  changed 
by  agreement  or  by  it,  one  railroad  cannot  change  rates  and  obtain  re- 
view of  agreed  rates  as  confiscatory;  Adams  Express  Co.  v.  Common- 
wealth, 160  Ky.  70,  169  S.  W.  605,  under  Webb-Kenyon  Act  of  1913  and 
Kentucky  Statutes,  §  2569a,  State  may  punish  delivery  by  carrier  of 
interstate  shipQient  of  liquor  in  local  option  territory;  Koontz  v.  Balti- 
more etc.  R.  Co.,  220  Mass.  288,  L.  R.  A.  1915D,  888, 107  N.  E..974,  ears 
of  nonresident  in  possession  of  interstate  railroad  under  prior  agreement 
are  not  subject  to  attachment  necessitating  unloading  and  redistribution 
of  contents;  Michigan  Cent.  R.  Co.  v.  Railroad  Commission,  183  Mich. 
16,  Ann.  Gas.  1916E,  695,  148  N.  W.  803,  Public  Acts  of  1911  are  void 
in  so  far  as  they  attempt  to  confer  on  State  commission  power  to  adopt 
demurrage  rules  for  interstate  commerce  different  from  those  tentatively 
approved  by  Interstate  Commerce  Commission;  Mergenthaler  Linotype 
Co.  V.  Hays,  182  Mo.  App.  128, 168  S.  W.  243,  lease  of  linotype  machine 
by  traveling  salesman  of  foreign  corporation  having  no  ofiice  or  place 
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of  business  in  State  is  interstate  commerce  and  not  subject  to  Revised 
Statutes  of  1909,  §§  3037-3041,  requiring  foreign  corporation  to  file 
articles  of  incorporation  and  obtain  license;  Jensen  v.  Southern  Pac. 
Co.,  215  N.  T.  521,  Ann.  Ga?.  I916B,  270,  L.  &.  A.  1916A,  403,  109  N.  E. 
601,  9  N.  C.  C.  A.  295,  upholding  Workmen's  Compensation  Act,  Laws 
of  1914,  c.  41,  as  applied  to  action  for  injuries  to  employee  unloading 
ship  engaged  in  interstate  commerce,  as  Federal  Employers'  Liability 
Act  applies  only  to  railroads ;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C. 
303,  84  S.  E.  287,  Public  Laws  of  1913,  requiring  express  companies  and 
railroads  to  keep  separate  books  for  shipments  of  intoxicating  liquor 
and  to  keep  them  open  for  inspection,  is  enforceable  under  provision  of 
Webb-Kenyon  Act  of  1913;  Varnville  Furniture  Co.  v.  Charleston  etc. 
Ry.  Co.,  98  S.  C.  69,  79  S.  E.  702,  provision'of  Civil  Code  of  1912,  §  2573, 
requiring  carriers  to  pay  claims  for  overcharges  within  specified  time, 
is  not  in  conflict  with  Carmack  Amendment  of  1906,  to  Interstate  Com- 
merce Act;  Palmer  v.  Southern  Exp.  Co.,  129  Tenn.  138,  140,  141,  165 
S.  W.  241,  242,  act  of  1913,  forbidding  carrier  to  deliver  intoxicating 
liquor  unless  consignee  signs  statement  as  to  intended  use  of  liquor,  can- 
not be  sustained  as  exercise  of  police  power  or  as  authorized  by  Wilson 
Act  of  1890;  dissenting  opinion  in  Swayne  &  Hoyt  v.  Barsch,  226  Fed. 
595, 141  C.  C.  A.  337,  majority  holding  Oregon  employers'  liability  statute 
of  1911  was  applicable  in  action  by  dock  laborer  for  injuries  sustained 
while  discharging  cargo  at  Portland;  dissenting  opinion  in  Bracey  v. 
Darst,  218  Fed.  498,  501,  majority  holding  West  Virginia  act  of  1913, 
regulating  investment  companies,  is  void. 

Distinguished  in  Port  Richmond  etc.  Ferry  Co.  v.  Board  of  Chosen 
Freeholders  of  New  Jersey,  234  U.  S.  330,  58  L.  Ed.  1386,  34  Sup. 
Ct.  821,  upholding  resolutions  of  New  Jersey  board  fixing  rates  of 
ferriage  across  Hudson  River  to  New  York. 

Interblendtng  of  operations  in  conduct  of  interstate  and  intrastate  com- 
merce and  difftcnlty  of  apportionment  for  determination  of  fair  return  on 
investment  in  rate  regulation  is  for  practical  judgment  of  Congress  in  deter- 
mining extent  of  regulation  necessary  to  conserve  and  promote  interests  of 
interstate  commerce. 

Approved  in  State  ex  reL  Dawson  v.  Kansas  City  Stockyards  Co., 
94  Kan.  100,  145  Pac.  833,  holding  interstate  and  intrastate  shipments 
of  stockyards  company  are  not  so  intermingled  as  to  cause  State  to 
lose  control  of  latter  and  granting  decree  ousting  company  from  intra- 
state business. 

In  determining  whether  intrastate  rates  of  interstate  carrier  afford  fair 
return  on  tnyestmeat,  value  of  property  used  in  intrastate  business  must 
lie  eonsidend  separately. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  United  States,  231 
U.  S.  449,  52  L.  R.  A.  (N.  S.)  1,  58  L.  Ed,  807,  34  Sup.  Ct.  125,  d«ny- 
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ing  injunction  to  restrain  enforcement  of  commission's  method  of  keep- 
ing accounts  under  authority  of  Act  of  1906,  §  20;  Knott  v.  Chicago 
etc.  R.  B.  Co,,  230  U.  S.  502,  504,  505,  506,  507,  57  K  Ed.  1692,  1593, 
1594,  33  Sup.  Ct.  975,  disapproving  method  of  ai^raisement  of  yalues 
of  property  used  in  interstate  and  intrastate  business  by  apportionment 
based  on  gross  revenue  received  from  each  class  of  business  as  basis 
of  charges  to  public;  Allen  v.  St.  Louis  etc.  Ry.  Co.,  230  U.  S.  557, 
559,  67  L.  Ed.  1628,  1629,  33  Sup.  Ct  1030,  disapproving  method  of 
apportionment  of  values  of  property  between  interstate  and  intrastate 
business  according  to  relation  of  gross  revenue  as  basis  for  determining 
whether  rates  are  confiscatory;  Pennsylvania  R.  R.  Co.  v.  Public  Ser- 
vice Commission,  126  Md.  74,  94  Atl.  335,  in  determining  whether  order 
of  commission  establishing  rate  for  commutation  tickets  is  reasouable, 
net  revenue  from  all  sources  is  not  to  be  considered,  since  specific 
charge  must  afford  fair  return  on  investment;  State  ex  rel.  MeCue  v. 
Northern  Pac.  Ry.  Co.,  26  N.  D.  492,  493,  495,  497,  498,  501,  502,  145 
N.  W.  156,  157,  158,  159,  160,  upholding  laws  of  1907  prescribing  maxi- 
mum intrastate  rate  for  lignite  coal,  where  carriers  fail  to  prove 
net  intrastate  earnings,  including  loss  on  commodity  rate,  do  not  yield 
fair  return  on  investment. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
593,  600,  Ann.  Gas.  1916A,  1,  69  L.  Ed.  741,  743,  35  Sup.  Ct.  429,  statute 
of  North  Dakota  of  1907  establishing  maximum  rates  on  intrastate 
shipments  of  coal  in  carload  lots  is  void  as  compelling  carrier  to  trans- 
port coal  at  loss. 

In  ascertaining  present  value  of  railroad  property  for  determining 
whether  rates  are  confiscatory  as  not  affording  fair  return  on  Investment, 
It  is  not  admissible  to  attribute  to  such  property  speculatiye  Increment  of 
value  beyond  that  of  similar  property  owned  by  others. 

Approved  in  City  of  New  York  v.  Sage,  239  U.  S.  62,  60  L.  Ed.  146, 
36  Sup.  Ct.  26,  owner  of  land,  in  condemnation  proceedings  for  reser- 
voir site,  is  entitled  to  value  of  land  taken,  not  to  additional  value 
due  to  adaptability  for  reservoir  purposes ;  People  v.  Willcox,  210  N.  Y. 
485,  61  It.  R.  A.  (N.  S.)  1,  104  N.  E.  912,  public  service  eonunission 
in  fixing  rates  of  gas  company  must  consider  "going  value"  as  sepa- 
rate item  apart  from  physical  property  and  allow  fair  retnm  on 
investment. 

Where  validity  of  State  rate  statute  is  InYolyed,  general  estimates  as 
to  extra  cost  of  intrastate  over  interstate  business  will  not  be  accepted  tf 
adequate  proof  to  sustain  finding  of  confiscation. 

Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U*  S.  663, 
69  L.  Ed.  412,  35  Sup.  Ct.  214,  order  of  Georgia  railroad  commission 
requiring  railroad  to  desist  from  demanding  payment  in  advance  for 
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freight  received  from  one  connecting  carrier  and  not  from  another 
is  not  so  unreasonable  as  to  violate  due  process  clause  of  Federal  Con- 
stitution ;  Wood  V.  Vandalia  R.  R.  Co.,  231  U.  S.  8,  68  L,  Ed.  100,  34 
Sup.  Ct.  7,  upholding  order  of  Indiana  railroad  commission  of  1906  pre^ 
scribing  maximum  freight  rates  for  certain  intrastate  traffic  in  absence 
of  proof  that  particular  rates  are  confiscatory ;  Boyle  v.  St.  Louis  etc. 
R.  Co.,  222  Fed.  540,  541,  548,  562,  enjoining  enforcement  of  Arkansas 
act  of  1907  fixing  maximum  passenger  rates  and  order  of  1908  of  rail- 
road commission  reducing  freight  rates,  where  net  earnings  are  less 
than  two  per  cent  of  valuation  of  property  used  in  intrastate  busi- 
ness, such  valuation  having  been  obtained  by  agreed  formula;  South 
&  North  Alabama  R.  Co.  v.  Railroad  Commission  of  Alabama,  210 
Fed.  484,  denying  injunction  to  restrain  enforcement  of  order  of  1913 
of  Alabama  commission  reducing  intrastate  passenger  fares  from  three 
to  two  and  one-half  cents  per  mile  as  confiscatory,  where  value  of 
property  engaged  in  intrastate  service  and  cost  of  such  service  were 
not  clearly  established;  Darnell  v.  Ed*wards,  209  Fed.  102,  denying 
injunction  to  restrain  enforcement  of  Mississippi  Railroad  Commission's 
rate  on  logs  as  confiscatory,  where  lumber  company  shipping  logs  is 
under  same  ownership  as  railroad;  Louisville  etc.  R.  Co.  v.  Railroad 
Commission,  208  Fed.  43,  44,  46,  refusing  to  enjoin  enforcement  of 
order  of  Alabama  railroad  commission  establishing  two  and  one-half 
cent  intrastate  passenger  rate  as  confiscatory,  where  evidence  is  in- 
sufficient to  show  value  of  intrastate  property  or  cost  of  intrastate 
service;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility  Commrs., 
84  N.  J.  L.  471,  87  Atl.  655,  upholding  order  of  Public  Utility  Commis- 
sioners of  New  Jersey  segregating  city  district  of  dense  population 
and  establishing  gas  rate  based  on  earnings  in  that  district  alone; 
Railroad  Commission  v.  Alabama  Great  Southern  R.  Co.,  185  Ala.  358, 
370,  L.  R.  A.  1915D,  98,  64  South.  15,  18,  upholding  provision  of  Code 
1907,  §  5546,  authorizing  commission  to  compel  railroads  to  build  union 
station;  State  v.  Florida  E.  C.  Ry.  Co.,  69  Fla.  477,  479,  68  South. 
728,  729,  granting  mandamus  to  enforce  order  of  commission  for- 
bidding carrier  to  make  extra  charge  for  carrying  intrastate  passengers 
over  river  bridge,  in  absence  of  proof  that  rate  is  confiscatory;  State 
V.  Florida  E.  C.  Ry.  Co.,  69  Fla.  490,  68  South.  732,  granting  man- 
damus to  compel  carrier  to  comply  with  rule  19  of  commission  appor- 
tioning intrastate  rates  over  different  lines,  where  carrier  has  not  shown 
redaction  of  rates  is  unjust;  Pennsylvania  R.  R.  Co.  v.  Public  Service 
Commission,  126  Md.  81,  94  Atl.  338,  refusing  to  enjoin  order  of  Public 
Service  Commission  fixing  maximum  rate  for  commutation  tickets, 
where  evidence  fails  to  show  rate  is  unreasonable  and  confiscatory; 
Hocking  Valley  Ry.  Co.  v.  Public  Utilities  Commission,  92  Ohio  St. 
372,  110  N.  E.  955,  upholding  order  of  1911  of  Public  Utilities  Com- 
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mission  establishing  intrastate  rates  for  coal  in  carload  lots,  where 
evidence  is  insufficient  to  show  rate  does  not  afford  fair  return  on 
investment;  Postal  Tel.  Co.  v.  City  of  Norfolk,  118  Va.  460,  87  S.  E. 
557,  upholding  license  tax  on  intrastate  telegrams,  where  company  fails 
to  maintain  burden  of  showing  tax  is  excessive. 

Distinguished  in  Bellamy  v.  Missouri  etc.  R.  Co.,  215  Fed.  22,  23, 
L.  B.  A.  1915A,  1,  131  C.  C.  A.  326,  enjoining  enforcement  of  order 
of  1907  of  Arkansas  Railroad  Commission  establishing  intrastate  pas- 
senger rates  under  act  of  1907  insufficient  to  pay  operating  expenses; 
Chicago  etc.  Ry.  Co.  v.  Smith,  210  Fed.  636,  637,  638,  639,  641,  641?, 
647,  648,  holding  intrastate  passenger  rate  of  two  and  one-half  cents 
established  by  order  of  1907  of  South  Dakota  Railroad  Commission  is 
not  confiscatory,  but  two  cent  rate  established  by  act  of  1909  is  con- 
fiscatory, where  valuation  of  property,  gross  earnings,  expenses  and 
charges  in  intrastate  business  were  based  on  reports  of  business  for 
one  year. 

Matters  to    be    considered  on  issue  of    reasonableness  of    rates 
charged'  for  carriage  of  goods.    Note,  Ann.  Oaa.  1916A,  14. 

Treatment  of  overhead  charges  in  public  serviee  prox>erty  valua- 
tions.   Note,  48  L.  R.  A.  (N.  8.)  1047. 

Returns    to    which    public    service    corporations    entitled.     Notr, 
L.  R.  A.  1915A,  17,  20,  58,  61. 

Bailroad  may  enjoin  State  offlceis  from  enforcing  confiscatory  rmt« 
statute  in  its  entirety. 

Approved  in  State  of  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S. 

538,  60  L.  Ed.  1154,  36  Sup.  Ct.  715,  following  rule. 

^^  •  

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 

Compensation  Acts.    Note,  9  N.  0.  0.  A.  220. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed. 
914,  incidentally;  Chicago  etc.  Ry.  Co.  v.  Smith,  210  Fed.  634,  and 
State  V.  Chicago  etc.  Ry.  Co.,  130  Minn.  146,  L.  B.  A.  1916B,  764,  153 
N.  W.  321,  both  reciting  history  of  litigation. 

230  U.  &  474-509,  57  I..  Ed.  1671,  83  Sup.  Ot.  976,  KNOTT  ▼.  CHICAOO, 
B.  ft  Q.  B.  B.  do.    (MISSOUBI  BATE  OASES). 

Missouri  statutes  of  1905  and  1007  estabUcOiing  TnaTlmnm  intrastate 
freight  rates  and  passenger  fares  are  not  void  as  Interference  with  Inter- 
state commerce. 

Approved  in  Knott  v.  St.  Louis  Southwestern  Ry.  Co.,  230  U.  S. 
510,  513,  57  L.  Ed.  1596,  1597,  33  Sup.  Ct.  984,  denying  injunction  to 
restrain  enforcement  of  Missouri  freight  rate  and  passenger  fare  aets 
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of  1905  and  1907  as  interference  with  interstate  commerce  when  applied 
to  interstate  railroads. 

Method  of  apportioning  value  of  entire  property  in  State  hetween  in- 
terstate and  intrastate  business,  passenger  and  freight,  according  to  gross 
revenue  received  ftom  each  i»  disapproved. 

Approved  in  Knott  v.  St.  Louis  etc.  R.  R.  Co.,  230  U.  S.  612,  613,  57 
L.  Ed.  1596,  1597,  33  Sup.  Ct.  983,  disapproving  method  of  appraisement 
of  value  of  property  used  in  interstate  and  intrastate  business  by  appor- 
tionment based  on  gross  revenue  received  from  each  class  of  business  as 
basis  of  charges  to  public ;  State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co., 
26  N.  D.  492,  498,  146  N.  W.  156, 159,  upholding  laws  of  1907  prescribing 
maximum  intrastate  rate  for  lignite  coal,  where  carriers  fail  to  prove 
net  intrastate  earnings,  including  loss  on  commodity  rate,  do  not  yield 
fair  return  on  investment ;  Allen  v.  St.  Louis  etc.  Ry.  Co.,  230  U.  S.  569, 
57  L.  Ed.  1629,  33  Sup.  Ct.  1030,  disapproving  method  of  apportionment 
of  values  of  property  between  interstate  and  intrastate  business  accord- 
ing to  relation  of  gross  revenue  as  basis  for  determining  whether  rates 
are  confiscatory ;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  96 
Kan.  619,  148  Pac.  672,  holding  intrastate  rate  on  coal  in  carload  lots 
established  by  order  of  commission  of  1913  is  compensatory  on  particular 
commodity  and  not  confiscatory. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Oas.  1916A,  1.  69  L.  Ed.  743,  35  Sup.  Ct.  429,  statute  of  North 
Dakota  establishing  maximum  rates  on  intrastate  shipments  of  coal  in 
carload  lots  is  void  as  compelling  carrier  to  transport  coal  at  loss;  Bel- 
lamy V.  Missouri  etc.  R.  Co.,  216  Fed.  22,  23,  L.  B.  A.  1915A,  1,  131 
C.  C.  A.  326,  enjoining  enforcement  of  order  of  1907  of  Arkansas  Railway 
Commission  under  act  of  1907  establishing  intrastate  passenger  rates 
insufficient  to  pay  operating  expenses,  although  expense  was  apportioned 
between  interstate  and  intrastate  commerce  upon  revenue  basis,  where 
different  mode  of  apportionment  would  not  affect  question  at  issue; 
Chicago  etc.  Ry.  Co.  v.  Smith,  210  Fed.  642,  647,  holding  intrastate  pas- 
senger rate  of  two  and  one-half  cents  estahlished  by  South  Dakota  Rail- 
road Commission  is  not  confiscatory,  but  two  cent  rate  established  by 
act  of  .1909  is  confiscatory,  where  valuation  of  property,  expenses  and 
charges  in  intrastate  business  were  based  on  reports  of  business  for  one 
year. 

In  determining  validity  of  State  rate  statute,  general  estimates  as  to 
cost  of  transacting  intrastate  business  should  not  be  accepted  as  proof  to 
sustain  finding  of  confiscation. 

Approved  in  Wood  v.  Vandalia  R.  R.  Co.,  231  U.  S.  8,  58  L.  Ed.  100, 
34  Sup.  Ct.  7,  upholding  order  of  Jndiana  railroad  commission  prescribing 
maximum  freight  rates  for  certain  intrastate  traffic  in  absence  of  proof 
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that  partieular  rates  are  confiscatoiy;  Lonisville  etc.  R.  Co.  v.  Railroad 
Commission,  208  Fed.  46,  upholding  order  of  Alabama  commission  estab- 
lishing two  and  one-half  cent  intrastate  passenger  fare,  where  evidence 
not  showing  value  of  intrastate  property  or  cost  of  intrastate  service, 
is  insufficient  to  show  rate  is  confiscatory ;  State  v.  Florida  E.  C.  Ry.  Co., 
69  Fla.  479,  68  South.  729,  granting  mandamus  to  enforce  order  of  com- 
mission forbidding  carrier  to  make  extra  charge  for  carrying  intrastate 
passengers  across  river  bridge;  In  re  Interstate  Express  Rates,  40  Okl. 
265,  138  Pac.  390,  upholding  order  of  1909  of  Corporations  Commission 
establishing  express  rates;  Postal  Tel,  Co.  v.  Norfolk,  118  Va.  459,  460, 
87  S.  E.  557,  refusing  to  invalidate  license  tax  on  intrastate  telegram 
as  excessive  on  showing  based  on  cost  of  sending  interstate  telegrams. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  chaiged 
for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  12,  15. 

Returns  to  which  public  service  corporations  entitled.   Note,  L  A.  A. 
1915A,  58. 

Legislative  regulation  of  rates  eonllscatory  and  not  enforceable  against 
one  carrier  may  be  enforced  against  another  carzler  differently  sttoated. 

Approved  in  State  v.  Florida  etc.  Ry.  Co.,  69  Fla.  502,  68  South.  764, 
denying  mandamus  to  compel  railroad  to  obey  rule  15  of  commission  and 
to  desist  from  charging  for  switching  service  on  industrial  side-track, 
where  service  is  shown  to  be  additional  or  accessorial  service  to  that  of 
delivery  on  free  tracks  of  railroad. 

Effect  of  partial  invalidity  of  statute.    Note^  Ann.  Oas.  1916D,  19, 
86. 

Who  may  raise  objection  to  eonstitationality  of  statute  or  ordinance. 
Note,  Ann.  Oaa.  19150,  58. 

Miscellaneous.  Cited  in  Missouri  v.  Chicago  etc  R.  R.  Co.,  241  U.  8. 
538,  540,  60  L.  Ed.  1154, 1155,  36  Sup.  Ct.  715,  qualification  of  dismissing 
bill  without  prejudice  in  suit  to  enjoin  enforcement  of  rate  statute  as 
confiscatory  does  not  leave  matters  open  so  tliat  defense  of  confiscation 
may  be  set  up  in  suit  by  State  to  recover  excess  fares  paid  during  period 
of  former  suit ;  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  537,  540, 
60  L.  Ed.  1153, 1155,  36  Sup.  Ct.  715,  and  St.  Louis  etc.  R.  Co.  v.  Barker, 
210  Fed.  906, 907,  both  reciting  history  of  litigation ;  St.  Louis  etc.  R.  Co.  v. 
Barker,  210  Fed.  913,  holding  District  Court  bound  under  mandate  to 
vacate  injunctions  and  dismiss  bill  without  prejudice,  but  may  retain 
case  on  docket  to  collect  excess  chaises  paid  by  shippers  while  injunctions 
were  in  force,  where  such  persons  applied  for  leave  to  intervene  after 
mandates  filed ;  State  v.  Public  Service  Commission^  259  Mo.  726, 168 
S.  W.  1163,  incidentally. 
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2S0  V.  8.  509-511,  57  L.  Ed.  1595,  88  8ap.  Ot.  084,  KNOTT  y.  8T.  L0XTI8, 
8.  W.  B.  B.  CO. 

Not  cited. 

230  T7.  8.  612-5i8,  57  !■.  Ed.  1590,  88  Sup.  Ot.  988,  SHOTT  ▼.  ST.  LOXna 
K.  O.  ft  O.  B.  B.  00. 

Miscellaneous.  Miscited  in  In  re  Intrastate  Express  Rates,  40  Okl.  255, 
138  Pac.  390. 

230  U.  8.  613^24,  57  I..  Ed.  1597,  88  8«qx  Ct  986,  CHESAPEAKE  ft  OmO 
BT.  CO.  V.  OONUST. 

Classillcatlon  of  railroads  liy  statute  regulating  passenger  fares,  exempt- 
ing roads  less  tlian  fifty  miles  in  lengtb,  is  not  unreasonable. 

Approved  in  Commonwealth  v.  Libbey,  216  Mass.  358,  Ann.  Oas. 
1915B,  659,  49  L.  R.  A.  (N.  8.)  879, 103  N.  E.  924,  upholding  statute  of 
1910  requiring  employer  advertising  for  employees  during  strike  to  men- 
tion that  strike  exists;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  291, 
Ann.  Oas.  1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A.  502,  upholding  Em- 
ployers' Liability  Act  of  1911  applying  only  to  employers  of  more  than 
five  persons. 

Statute  of  West  Virginia  of  1907  is  not  void  because  classiflcation  of 
■raflroads  under  fifty  miles  in  length  applies  only  to  roads  not  under  control, 
management  or  operation  of  other  roads. 

Limited  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  608,  59  L.  Ed.  747, 
35  Sup.  Ct.  437,  statute  of  West  Virginia  of  1907  'establishing  two-cent 
passenger  rate  forcing  carrier  to  carry  passengers  at  or  below  cost  is 
void. 

State  statute  regulating  intrastate  rates  of  interstate  carrier  is  within 
power  of  State. 

Approved  in  State  ▼.  Maine  etc.  R.  R.  Co.,  77  N.  H.  427,  92  Atl.  838, 
upholding  Laws  of  1913  requiring  sale  of  five  hundred  mile  railroad 
mileage-books  at  two  cents  per  mile,  where  question  of  reasonableness 
of  rate  is  not  raised  by  demurrer  to  petition  for  mandamus  to  compel 
issue  of  books. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Oaa.  19150,  58. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed.  915, 
holding  District  Court  bound  under  mandate  to  vacate  injunctions  and 
dismiss  bill  without  prejudice,  but  may  retain  case  on  docket  to  collect 
excess  charges  paid  by  shippers  while  injunctions  were  in  force,  where 
such  shippers  applied  for  leave  to  intervene  after  mandates  filed. 
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230  U.  S.  626-536,  67  X*.  Ed.  1604,  33  S«P.  Ot  1026,  OBEOOK  BT.  it  ITAV. 
00.  ▼.  OAMPBEU.. 

Not  cited. 

230  U.  S.  687-663,  67  !■.  Bd.  1610,  38  Sap.  Ot.  1027,  SOUTHEKK  PAOHTO 
00.  ▼.  OAMPBELL. 

Bnf  oxcement  of  order  of  commlBBloiL  pnacxihtag  Intrastate  rates  'wOl 
not  l>e  enjoined  at  instance  of  carrier,  where  allegations  of  bill  are  insufll* 
dMit  to  show  carrier  would  be  deprived  of  Just  compensation  in  Intrastate 
business. 

Approved  in  State  ex  rel.  McCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D. 
492,  495,  145  N.  W.  156,  158,  upholding  laws  of  1907  prescribing  maxi- 
mum intrastate  rate  for  lignite  coal,  where  carriers  fail  to  prove  intra- 
state earnings,  including  loss  on  commodity  rate,  do  not  yield  fair  return 
on  investment;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla.  479,  68  South.  729, 
granting  mandamus  to  enforce  order  of  commission  forbidding  carrier 
to  make  extra  charge  for  carrying  intrastate  passengers  across  river 
bridge;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  619, 
148  Pac.  672,  intrastate  rate  on  coal  in  carload  lots  established  by  order 
of  1913  of  commission  is  not  confiscatory. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
600,  Ann.  Oaa.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  statute  of  North 
Dakota  establishing  maximum  rates  on  intrastate  shipments  of  coal 
in  carload  lots  is  void  as  compelling  carrier  to  transport  coal  at  loss. 


General  charter  provision  giving  power  to  charge  and  collect  tolls 
sarily  implies  that  charges  diall  be  reasonable. 

Cited  in  Duluth  Street  Ry.  Co.  v.  Railroad  Commission,  161  Wis.  253, 
152  N.  W.  890,  arguendo. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  B.  A.  19150,  878. 

Penal  provisions  which  are  separable  furnish  no  ground  for  denying 
effect  to  rate  statute  otherwise  valid. 

Approved  in  Liouisville  etc.  R.  R.  Co.  v.  Garrett,  231  U..  S.  311,  58 

L.  Ed.  242,  34  Sup.  Ct.  48,  upholding  Kentucky  statute  of  1900  and  order 

of  1910  of  railroad  commission  prescribing  maximum  intrastate  rates  on 

certain  commodities  where  separable  penal  provisions  of  statute,  if  void, 

do  not  impair  remainder  of  statute. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  IBimO,  SI* 
86. 
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230  n.  8.  553-^60,  67  L.  Ed.  1625,  33  Sup.  Ct.  1030,  AIJiEK  Y.  ST.  LOUIS, 
I.  M.  ft  &  B.  B.  GO. 

Arkaasafl  statute  of  1907  flzlng  intrastate  passenger  rates  and  order  of 
commission  of  1908  regulating  freight  rates  are  not  interference  with  inter- 
state commerce. 

Approved  in  State  v.  Maine  etc.  R.  R.  Co.,  77  N.  H.  427,  92  Ail.  338, 
npholding  Laws  of  1913  requiring  railroads  to  issue  five  hundred  mile 
mileage-books  at  two  cents  per  mile,  where  question  of  unreasonableness 
of  rate  is  not  raised  by  demurrer  to  petition  for  mandamus  to  compel 
railroad  to  issue  books. 

Bight  of  carrier  to  contest  validity  of  State  regulation  of  intrastate 
rates  is  not  impaired  by  putting  them  into  effect. 

Approved  in  Cleveland  etc.  R.  Co.  v.  Blind,  182  Ind.  425,  105  N.  E. 
493,  applying  rule  in  action  against  carrier  for  damages  for  loss  of  goods. 

Where  period  selected  for  tests  of  rate  statutes  was  not  representative 
and  court  was  left  without  sui&cient  data  upon  which  to  compute  extra  cost 
of  intrastate  traffic,  general  estimates  are  insufficient  as  basis  of  finding 
that  intrastate  rates  are  confiscatory.  < 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed.  44, 
refusing  to  enjoin  enforcement  of  order  of  Alabama  railroad  commis- 
sion establishing  two  and  one-half  cent  intrastate  passenger  rate  as  cod- 
fiscatory,  where  evidence  is  insufficient  to  show  value  of  intrastate  prop- 
erty or  cost  of  intrastate  service;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla. 
489,  68  South.  732,  granting  mandamus  to  compel  carrier  to  comply  with 
Rule  19  of  commission  apportioning  intrastate  rates,  where  reduction 
required  in  particular  carrier's  rates  is  not  shown  to  be  confiscatory; 
Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  619,  148  Pan. 
672,  intrastate  rate  on  coal  in  carload  lots  established  by  order  of  1913  of 
commission  is  not  confiscatory;  State  ex  rel.  McCue  v.  Northern  Pac. 
Ry.  Co.  26  N.  D.  500  145  N.  W.  160,  uphol^ng  laws  of  1907  prescribing 
maximum  intrastate  rate  on  lignite  coal,'  where  carrier  fails  to  prove 
net  intrastate  earnings,  including  loss  on  commodity  rate,  do  not  yield 
fair  return  on  investment. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,'236  U.  S. 
600,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  743,  35  Sup.  Ct.  429,  statute  of  North 
Dakota  establishing  maximum  intrastate  rates  on  shipments  of  coal  in 
carload  lots  is  void  as  compelling  carrier  to  transport  that  commodity 
at  loss;  Chicago  etc.  Ry.  Co.  v.  Smith,  210  Fed.  642,  647,  holding  intra- 
state passenger  rate  of  two  and  one-half  cents  established  by  order  of  1907 
of  South  Dakota  Railroad  Commission  is  not  confiscatory,  but  two-cent 
rate  established  by  act  of  1909  is  confiscatory,  where  valuation  of  prop- 
erty, gross  earnings,  expenses  and  charges  in  intrastate  business  were 
based  on  reports  of  business  for  one  year. 
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Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Obb.  1910A»  12. 

Returns  to  which  public  service  corporations  entitled.   Note,  L.  B.  A. 
1915A,  58. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed.  914, 
915,  holding  District  Court  bound  under  mandate  to  vacate  injunctions 
and  dismiss  bill  without  prejudice,  but  may  retain  case  on  docket  to 
collect  excess  charges  paid  by  shippers  while  injunctions  were  in  force, 
where  such  shippers  applied  for  leave  to  intervene  after  mandates  filed ; 
Boyle  V.  St.  Louis  etc.  R.  Co.,  222  Fed.  540,  reciting  history  of  litigation. 


NOTES 

ON  THIS 


UNITED  STATES  KEPORTS- 


231  UNITED  STATES. 


231  n.  &  1-8,  58  L.  Ed.  07,  34  Sap.  Ot.  7,  WOOD  ▼.  VANDAUA  B.  B.  CO. 
Order  of  commission  prescribing  wm'rttnwTn  rates  on  specified  intrastate 
trai&c  will  not  be  declared  confiscatory  where  there  is  no  proof  of  valne  of 
Intrastate  property,  receipts  from  Intrastate  traific  or  value  of  property 
afiFected  by  order. 

Approved  in  State  v.  Fforida  etc.  Ry.  Co.,  69  Fla.  479,  68  South.  729, 
granting  mandamus  to  compel  compliance  with  order  of  commission 
requiring  carrier  to  cease  making  extra  charges,  for  carrying  intrastate 
passengers  across  river  bridge;  In  re  Intrastate  Express  Rates,  40  Okl. 
258,  138  Pac.  391,  upholding  order  of  Corporation  Commission  of  1909 
regrulating  express  rates;  Postal  Tel.  Co.  v.  Norfolk,  118  Va.  469,  87 
S.  E.  557,  holding  evidence  insufficient  to  show  license  tax  upon  intra- 
state business  of  telegraph  company  was  burden  on  interstate  commerce 
or  confiscatory. 

Distingoished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 
603,  Ann.  OaiL  1916A,  1,  58  L.  Bd.  745,  35  Sup.  Ct  429,  statute  of  North 
Dakota  fixing  maximum  intrastate  rates  on  coal  in  carload  lots  is  void 
as  noncompensatory. 

Berenne  method  of  apportionment  is  insoflieient  as  basis  for  determin- 
ing whether  rates  are  confiscatory. 

Approved  in  State  ex  rel.  MeCue  v.  Northern  Pac.  Ry.  Co.,  26  N.  D.  492, 
493, 145  N.  W.  156, 157,  upholding  statute  of  1907  prescribing  intrastate 
rate  on  coal  in  carload  lots,  where  loss  on  commodity  rate  does  not  re- 
duce total  net  intrastate  earnings  below  point  of  fair  return  on  invest- 
ment. 

(931) 
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231  U.  S.  9-28,  58  L.  Ed.  101,  34  Sap.  Ot.  10,  LUBIA  y.  UNITBD  STATES. 

Proylslons  of  section  16,  Act  of  1906,  relating  to  evidential  eifect  of 
taking  np  residence  in  foreign  country  within  five  yean  after  natoraliza- 
tion,  applies  not  only  to  certificates  issued  under  that  law,  but  to  those 
issued  under  prior  laws. 

Approved  in  Easterling  Lumber  Go.  v.  Pierce,  235  U.  S.  382,  59  L.  Ed. 
282,  35  Sup.  Ct.  133,  upholding  Mississippi  laws  of  1912  making  proof 
of  happening  of  accident  prima  facie  presumption  of  n^Ugence,  as  ap- 
plied to  action  for  injuries  sustained  prior  to  its  enactment. 

Section  15  of  Act  of  1906  does  not  make  act  fraudulent  or  illegal  that 
was  honest  and  legal  when  done,  imposes  no  penalties,  and  at  most  provides 
for  annulment  by  appropriate  Judicial  proceedings  of  merely  colorable  let- 
ters of  citizenship. 

Approved  in  United  States  v.  Ness,  230  Fed.  955,  certificate  of  citizen- 
ship was  not  illegally  procured  within  meaning  of  Act  of  1906,  §  15, 
because  petition  was  not  accompanied  with  certificate  of  arrival  from 
Department  of  Commerce  and  Labor;  United  States  v.  Nopoulos,  225 
Fed.  658,  District  Court  has  jurisdiction  of  suit  to  vacate  order  admit- 
ting to  citizenship  obtained  without  declaration  of  intention. 

Section  15  of  Act  of  1906  dedaxing  taking  up  of  permanent  reaidenee 
in  foreign  country  shortly  after  naturalization  creates  presumption  of  ab- 
sence of.  intention  to  reside  permanently  in  Ihiited  States  rebuttable  by 
proof  to  contrary,  ia  not  denial  of  doe  process  of  law. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  430, 
Ann.  Oaa.  1916S,  691,  59  L.  Ed.  657,  35  Sup.  Ct.  328,  upholding  provision 
of  section  16  of  Act  to  Regulate  Commerce,  as  amended  by  act  of  1906, 
making  findings  and  reparation  order  of  commission  prima  facie  evidence 
of  facts  therein  stated ;  United  States  v.  Yee  Fing,  222  Fed.  156,  statute 
of  1909,  prohibiting  importation  of  opium  after  April  1,  1909,  making 
unexplained  possession  of  opium  sufficient  evidence  to  authorize  convic- 
tion and  making  it  rebuttable  presumption  that  opium  found  within 
United  States  waa  imported  after  April  1,  1909^  is  not  denial  of  due 
process. 

Validity  of  statute  making  certain  facts  prima  facie  evidence.  Note, 
Ann.  Oaa.  1916B,  699,  700. 

Suit  to  cancel  certificate  of  naturalization  on  ground  that  it  wis  ftaada- 
lently  procured  is  equity  suit,  and  defendant  is  not  entitled  to  Jory  trial 
under  seventh  amendment. 

Approved  in  United  States  v.  Ness,  230  Fed.  955,  suit  to  cancel  eei^ 
tificate  of  citizenship  is  suit  in  equity  and  must  be  decided  in  accordance 
with  equity  principles. 

Power  of  State  court  to  cancel  certificate  of  naturalization.    Note, 
Ann.  Oajk  1914B,  230. 
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Miscellaneons.  Cited  in  Maibanm  v.  United  States,  232  U.  S.  715, 
58  L.  Ed.  811,  34  Sap.  Ct.  330,  affirming  judgment  on  authority  of  prin- 
cipal case. 

231  T7.  &  28-49,  58  J*.  Ed.  107,  84  Sop.  Ot.  1,  UNITED  STATES  y.  8AN< 
DOVAK 

Congress  may  prohilvit  introduction  of  intoxicating  liquor  into  lands  of 
Pueblo  Indians  notwithstanding  admission  of  Kew  Mexico  to  statehood. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  933, 
Ann.  Cas.  19160,  470,  131  C.  C.  A.  160,  act  of  1895  prohibiting  introduc- 
tion of  intoxicating  liquor  into  Indian  Territory  was  not  repealed  by 
Oklahoma  Enabling  Aot  as  to  importations  from  other  parts  of  State, 
and  indictment  for  conspiracy  to  violate  act  need  not  allege  importation 
was  from  without  State. 

Distinguished  in  State  v.  Towessnute,  89  Wash.  488,  154  Pac.  809, 
Takima  Treaty  of  1859  giving  Indians  right  to  fish  in  streams  running 
through  or  bordering  on  Indian  reservation  in  common  with  citizens  of 
territory  does  not  authorize  tribal  inhabitant  of  Yakima  reservation  to 
fish  in  river  outside  of  reservation  without  license  contrary  to  State  law. 

Oltizensliip  is  not  obstacle  to  power  of  Congress  to  enact  laws  for  bene- 
fit and  protection  of  tribal  Indians  as  dependent  people. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  holding  allottees  on  lands  of  Rosebud  Reservation  under 
Allotment  Act  of  1889  remained  in  tribal  relations  and  under  national 
guardianship,  and  whether  Indians  were  citizens  need  not  be  considered 
in  prosecution  for  violation  of  Act  of  Congress  of  1897,  prohibiting  sale 
of  intoxicating  liquor  to  Indians  on  allotted  lands  during  trust  period; 
United  States  v.  Noble,  237  U.  S.  79,  59  L.  Ed.  847,  35  Sup.  Ct.  532, 
holding  Qnapaw  Indian  is  still  under  national  tutelage,  notwithstanding 
citizenship,  and  lease  in  reversion  or  in  futuro  is  void  as  violation  of 
restriction  upon  alienation;  Apapas  v.  United  States,  233  U.  S.  590, 
58  la.  Ed.  1106,  34  Sup.  Ct.  704,  murder  committed  by  Indian  on  reser- 
vation is  crime  against  United  States  within  cognizance  of  Federal  court 
without  reference  to  citizenship  of  accused. 

Congress  has  power  to  exclude  liquor  ftom  lands  of  Pueblo  Indians, 
although  Indians  have  fee  simple  title,  as  title  is  communal,  not  IndividuaL 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1196, 
36  Sup.  Ct.  696,  upholding  act  of  Congress  of  1897  prohibiting  sale  of 
intoxicating  liquor  to  Indian  on  allotment  of  land  during  trust  period 
in  prosecution  for  such  sale  on  land  allotted  in  trust  from  tribal  lands 
of  Rosebud  reservation  under  act  of  1889;. United  States  v.  Pelican, 

232  U.  S.  451,  58  L.  Ed.  680,  34  Sup.  Ct.  396,  Congress  has  power  to  fur- 
nish crime  committed  against  Indian  on  allotment  of  Colville  reserva- 


231 U.  S.  50-59  NOTES  ON  U.  S.  REPORTS.  934 

tion  within  trust  period;  Perrin  v.  United  States,  232  U.  S.  481,  482, 
58  L.  Ed.  693,  694,  34  Sup.  Ct.  387,  proviaion  in  article  XVII  of  Agree- 
ment with  Yankton  Sioux  Indians  prohibiting  sale  of  intoxicating  liquors 
on  lands  ceded  to  United  States  and  provision  in  act  of  1894  ratifying 
agreement  are  within  power  of  Congress ;  People  v.  Daly,  212  N.  Y.  194, 
Ann.  Gas.  1915D,  867,  105  N.  E.  1051,  State  court  has  no  jurisdiction  of 
crime  committed  by  Indian  against  another  Indian  within  reservation, 
as  section  328,  Criminal  Code  of  United  States,  confers  such  jurisdiction 
upon  Federal  court;  Arnold  v.  Lane,  41  App.  D.  C.  75,  attorneys'  liens 
for  service  rendered  and  expenses  incurred  in  matter  of  claims  of  Mis- 
sissippi Choctaws  to  citizenship  in  Choctaw  Nation  given  by  acts  of 
Congress  of  1906  and  1908,  created  no  vested  rights  beyond  power  of 
Congress  to  impair  by  subsequent  legislation. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oas.  1914B,  653. 

231  U.  S.  50-69,  68  L.  Ed.  115,  84  Sup.  Ct  20,  KATIOKAI.  OITY  BANK 
OF  NEW  YOBK  ▼.  HOTOHKI88. 

Where  parties  to  traneactlon  are  laymen,  fh«iT  conduct  will  be  cen- 
stmed  as  adoprting  wliaterer  metiied  coaalrtent  with  f  actg  and  clglito  !•- 
served  Is  most  fitted  to  accomplish  result. 

Approved  in  National  Bank  of  Goldsboro  v.  Hill,  226  Fed.  118,  holding 
deed  of  trust  is  valid  lien  to  extent  of  five  thousand  dollars  parted  with 
by  bank  as  present  consideration  of  note  and  bonds  hyx)othecated  as 
security  therefor,  where  all  parties  regarded  borrower  as  solvent  and 
deed  properly  registered,  though  it  was  not  in  fact  so  registered  until 
within  four  months  of  bankruptcy. 

Understanding  that  proceeds  of  loan  made  by  bank  to  customer  and 
placed  to  his  general  account  is  to  take  up  certain  securities  does  not  create 
lien  upon  those  securities  in  absence  of  agreement  to  that  effect,  and  de- 
livery of  securities  to  bank  with  notice  of  insolvency  is  illegal  preference. 

Approved  in  Mechanics'  etc.  Nat.  Bank  v.  Ernst,  231  U.  S.  65,  58 
L.  Ed.  126,  34  Sup.  Ct.  22,  following  rule  that  delivery  to  bank  by  bank- 
rupt broker  of  .additional  securities  to  secure  clearance  loan  was  illegal 
preference ;  Security  Trust  &  Sav.  Bank  v.  Wm.  R.  Staats  Co.,  233  Fed. 
518,  519,  147  C.  C.  A.  400,  holding  deed  of  trust  given  by  bankrupt  as 
security  for  indebtedness  for  stock  was  illegal  preference;  Carey  v. 
Donohue,  209  Fed.  333, 126  C.  C.  A.  254,  under  Revised  Statutes  of  Ohio 
of  1908,  §  4134,  requiring  transfers  of  property  to  be  recorded  deed 
executed  more  than  four  months  before  bankruptcy,  but  recorded  witliin 
four  months,  may  be  avoided  as  preference. 

Distinguished  in  Greey  v.  Dockendorff,  231  U.  S.  516,  58  L.  Ed.  848, 
34  Sup.  Ct.  166,  assignment  of  accounts  receivable  as  security  for  goods 
after  contract  of  sale,  but  before  delivery  of  goods,  without  knowledge 
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of  insolvency,  is  not  illegal  preference;  In  re  Mosher,  224  Fed.  748, 
mortgage  given  by  person  subsequently  bankrupt  as  security  for  present 
indorsement  of  his  notes  is  not  illegal  preference;  Chisholm  v.  First 
Nat.  Bank  of  Le  Roy,  269  111,  120,  109  N.  E.  660,  deposits  in  bank  by 
bankrupt,  having  overdrawn  his  account,  of  proceeds  of  building  and 
two  carloads  of  com  may  be  set  off  by  bank  as  payment  of  depositor's 
indebtedness  to  it. 

Trust  cannot  be  establisbed  in  aliquot  share  of  man's  property,  as  dls- 
tinirnlshed  ftom  particular  fund,  by  showing  that  trust  moneys  have  gone 
Into  it. 

Approved  in  Thomas  v.  Matthiessen,  232  U.  S.  234,  68  L.  Ed.  688, 
34  Sup.  Ct.  312,  stockholder  of  corporation  organized  in  Arizona  to  set 
np  hotel  in  California  is  liable  as  principal,  not  surety,  for  his  proportion 
of  debts  under  California  laws,  although  he  stipulated  that  he  should  be 
free  from  personal  charge. 

Distinguished  in  Barnes  v.  Alexander,  232  U.  S.  121,  58  L.  Ed.  688, 
34  Sup.  Ct.  276,  promise  to  pay  one-third  of  contingent  fee  when  earned 
creates  lien  on  such  fee. 

231  U.  S.  60-67,  68  L.  Ed.  121,  34  Sup.  Ot.  22,  MECHANICS^  AND  METALS 
NATIONAL  BANK  OF  NEW  YORK  v.  ERNST. 

Delivery  of  securities  to  bank  hj  bankrupt  to  secure  clearance  loan  is 
illegal  preference. 

Approved  in  Security  Trust  &  Sav.  Bank  v.  Wm.  R.  Staats  Co.,  233 
Fed.  519,  147  C.  C.  A.  400,  holding  deed  of  trust  given  by  bankrupt  as 
security  for  indebtedness  for  stock  was  illegal  preference;  Carey  v. 
Donohue,  209  Fed.  333,  126  C.  C.  A.  254,  vacating  as  preference  deed 
executed  by  bankrupt  more  than  four  months  before  bankruptcy,  but 
recorded  within  four  months,  where  Ohio  statute  requires  transfers  of 
property  to  be  recorded. 

Distinguished  in  In  re  Mosher,  224  Fed.  748,  mortgage  given  by  bank- 
rupt as  security  for  present  indorsement  of  notes  is  not  illegal  preference 
under  section  60b  of  Bankruptcy  Act  of  1898. 

So-called  deposit  made  after  cashier  had  forbidden  payment  of  checks 
against  account  is  payment  and  preference. 

Approved  in  Wilson  v.  Citizens'  Trust  Co.,  233  Fed.  700,  petition  by 
trustee  to  recover  deposits  of  bankrupt  applied  by  bank  to  claims  against 
bankrupt 's  account  states  cause  of  action  under  Bankruptcy  Act,  §  60b, 
on  theory  that  making  of  deposit  and  not  application  of  same  to  debt  of 
bank  constitutes  preference. 

Distinguished  in  Chisholm  v.  First  Nat.  Bank  of  Le  Roy,  269  111.  121, 
109  N.  £.  661,  deposits  in  bank  by  bankrapti  having  overdrawn  account 
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of  proceeds  of  building  and  two  carloads  of  com  may  be  set  off  by  bank 
against  depositors'  indebtedness  to  it. 

231  n.  8.  68-88,  68  L.  Ed.  127,  34  Sup.  Ot.  15,  BALTIC  MININO  CO.  ▼. 
MASSACHUSETTS. 

Excise  tax  imposed  on  foreign  corporations  by  MassachuBotts  statute  of 
1909,  measured  by  authorized  capital  but  limited  to  specified  som,  is  valid. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  231,  233, 
234,  235,  60  L.  Ed.  619,  620,  36  Sup.  Ct.  262,  upholding  Kansas  statute 
of  1913  imposing  on  domestic  corporations  tax  graduated  according  to 
capital  stock  with  reasonable  maximum,  as  applied  to  domestic  corpora- 
tion engaged  in  intrastate  and  interstate  commerce;  Ohio  River  etc.  Ry. 
Co.  V.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  593,  58  L.  Ed.  746,  34  Sup.  Ct. 
372,  upholding  Ohio  statute  of  1911  imposing  excise  tax  of  four  per 
cent  on  gross  intrastate  earnings  of  railroads;  Albert  Pick  &  Co.  v. 
Jordan,  169  Cal.  4, 19,  20,  24,  Ann.  Oas.  19160,  1237,  145  Pac.  507,  513, 
514,  upholding  act  of  1905  imposing  license  tax  graduated  upon  amount 
of  capital  stock  on  foreign  corporations  as  privilege  for  right  to  engage 
in  domestic  business,  as  applied  to  foreign  corporation  engaged  in  inter- 
state and  intrastate  mercantile  business;  Ferguson  v.  McDonald,  66  Fla. 
502,  503,  63  South.  918,  construing  ordinance  of  Miami  imposing  license 
tax  on  telegraph  companies  as  applying  solely  to  interstate  business  and 
therefore  not  interference  with  interstate  commerce;  Northern  Pac.  Ry. 
Co.  V.  Gifford,  25  Ida'ho,  204,  207,  211,  136  Pac.  1133,  1134, 1136,  holding 
laws  of  1912,  imposing  license  tax  measured  by  capital  stock,  upon  cor- 
poration engaging  in  interstate  and  intrastate  business  in  State  applies 
solely  to  intrastate  business,  and  is  valid;  State  ex  rel.  Dawson  v. 
Sessions,  95  Kan.  276,  147  Pac.  790,  holding  act  of  1913  imposing  fee 
on  foreign  corporation  engaged  in  interstate  and  intrastate  business 
applies  only  to  latter  and  is  valid;  Marconi  Wireless  Tel.  Co.  v.  Com- 
monwealth, 218  Mass.  572,  Ann.  Oas.  19160,  214,  106  N.  E.  316,  foreign 
monotype  company  maintaining  Jocal  office  for  sales  and  repairs  is  not 
engaged  exclusively  in  interstate  commerce  and  is  subject  to  excise  tax 
imposed  by  foreign  corporation  tax  law  of  1909;  Maiwoni  Wireless 
Tel.  Co.  V.  Commonwealth,  218  Mass.  575,  580,  Ann.  Oaa.  19160,  214, 
106  N.  E.  317,  319,  320,  foreign  corporation  engaged  in  automobile  busi- 
ness maintaining  local  office  for  sales,  repairs  and  used  car  business 
is  subject  to  foreign  corporation  tax  law  of  1909 ;  Marconi  Wireless  Tel. 
Co.  V.  Commonwealth,  218  Mass.  577,  Ann.  Oaa.  19160,  214,  106  N.  E. 
318,  foreign  milling  company  maintaining  local  office  from  which  sales- 
men are  sent  to  secure  retail  orders  for  flour  and  at  which  small  stock 
is  kept  on  hand  for  local  sales  is  subject  to  foreign  corporation  tax  law 
of  1909 ;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  579, 
Ann.  Oaa.  19160,  214,  106  N.  E.  319,  foreign  mining  company  maintain- 
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ing  local  office  at  which  directors'  meetings  are  held,  its  policies  shaped, 
and  selling  orders  given  is  subject  to  foreign  corporation  tax  law  of 
1909 ;  State  ex  rel.  General  Elec.  Co.  v.  Alderson,  49  Mont.  34,  36,  140 
Pac.  84,  85,  upholding  provision  of  Revised  Codes,  §  165,  imposing  fees 
for  recording  and  filing  certificates  of  incorporation,  as  applied  to  for- 
eign corporation  seeking  to  conduct  intrastate  and  not  interstate  busi- 
ness ;  Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  511,  516,  175  S.  W. 
551,  553,  554,  upholding  act  of  1909  imposing  tax  on  foreign  corporation 
doing  business  in  State  as  applied  to  foreign  forporation  engaged  m 
manufacture  of  powder  in  State,  although  it  is  also  engaged  in  interstate 
sale  of  explosives;  General  Ry.  Signal  Co.  v.  Commonwealth,  118  Va. 
312,  87  S.  E.  601,  imposition  of  tax  upon  foreign  corporation's  entire 
capital  stock  as  condition  of  its  doing  intrastate  business  is  not  burden 
upon  its  interstate  business ;  Dalton  Adding  Mach.  Co.  v.  Commonwealth, 
118  Va.  575,  88  S.  E.  171,  foreign  corporation  maintaining  stock  of 
machines  for  sale  and  rent,  and  employing  mechanic  to  repair  machines, 
and  keeping  stock  of  supplies,  is  engaged  in  intrastate  business  and 
subject  to  State  regulation;  State  v.  Northern  Express  Co.,  80  Wash. 
323,  141  Pac.  762,  upholding  laws  of  1907  imposing  upon  express  com- 
panies tax  of  five  per  cent  of  gross  receipts  received  in  intrastate  busi- 
ness. 

Distinguished  in  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission, 
229  Fed.  255,  256,  Mississippi  statute  of  1912  requiring  railroads  to 
obtain  license  and  pay  tax  for  privilege  of  engaging  in  business  in  State, 
including  interstate  commerce,  is  void;  Crane  Co.  v.  Looney,  218  Fed. 
263,  Texas  statute  of  1911  imposing  franchise  tax  on  foreign  corporation 
of  given  per  cent  of  capital  including  all  prox)erty  intrastate  and  inter- 
state is  void. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  Ann. 
Oaa.  19160, 1249, 1252. 

Miscellaneous.  Cited  in  Marconi  Wireless  Tel.  Co.  ▼.  Commonwealth, 
218  Mass.  561,  563,  566,  Ann.  Oa£.  19160,  214,  106  N.  E.  311,  312,  313, 
construing  foreign  corporation  tax  law  of  1909  imposing  excise  tax  on 
foreign  corporation  for  privilege  of  transacting  intrastate  business. 

281  TT.  S.  89-91,  58  L.  Ed.  136,  34  Sup.  Ot  29,  VIBOINIA  ▼.  WEST  VIE- 
OINIA. 

Not  cited. 

231  U.  &  92-106,  58  L.  Ed.  137,  34  Sup.  Ot.  38,  SUMMERS  T.  UNITED 
STATES. 

Amendment  of  1918  to  section  48,  title  n,  of  Alaskan  Oode  of  Orlminal 
Procedure,  peirmitting  joinder  of  several  offenses  in  one  indictment,  did  not 
liave  retrospective  operation. 
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Approved  in  United  States  v.  Wigger,  235  U.  S.  277,  59.  L.  Ed.  227, 
35  Sup.  Ct.  42,  act  of  territorial  legislature  of  Alaska,  1913,  amending; 
section  43,  title  II,  Alaskan  Code  enacted  by  Congress,  1899,  permitting 
joinder  of  several  charges  in  one  indictment,  was  within  power  delegated 
to  territorial  legislature  by  Congress;  Cameron  v.  United  States,  231 
U.  S.  720,  58  L.  Ed.  453,  34  Sup.  Ct.  244,  repeal  of  Revised  Statutes,  §  860, 
in  force  when  testimony  was  given  did  not  deprive  petitioner  in  bank- 
ruptcy of  immunity  afforded  by  that  section,  and  use  of  testimony  given 
in  one  bankruptcy  proceeding  to  establish  perjury  in  another  bankruptcy 
proceeding  is  eiTor. 

231  U.  8.  106-112,  68  L.  Ed.  142,  34  Sap.  Ot.  27,  ALZUA  ▼.  JOHNSON. 

Not  cited. 

231  U.  S.  112-120,  58  L.  Ed.  144,  34  Sup.  Ot.  26,  MISSOXJBI,  K.  ft  T.  R.  B. 
CO.  y.  UNITED  STATES. 

Under  Hours  of  Service  Act  of  1907,  separate  penalty  is  incurred  for 
detention  of  eacli  employee,  although  caused  by  same  delay  of  train. 

Approved  in  Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S.  664, 
58  L.  Ed.  785,  34  Sup.  Ct.  452,  under  alien  contract  labor  law,  separate 
penalty  may  be  assessed  for  each  alien  brought  into  United  States  in 
violation  of  act,  although  all  aliens  named  in  petition  were  brought  at 
same  time. 

Recovery    of    cumulative    penalties    under    penal    statute.    Note, 
Ann.  Oas.  1916A,  229. 

Employee  waiting  for  train  to  move,  liable  to  be  called  uid  not  per- 
mitted to  go  away,  is  on  duty  under  Hours  of  Service  Act. 

Approved  in  North  Carolina  R.  R.  Co.  v.  Zachary,  232  U.  S.  260,  Ann. 
Gas.  19140,  159,  58  L.  Ed.  596,  30  Sup.  Ct.  305,  9  N.  C.  C.  A.  118,  em- 
ployee, having  prepared  engine  for  interstate  trip,  leaving  it  temporarily 
and  struck  w^hile  within  limits  of  railroad  yard,  is  engaged  in  interstate 
commerce  within  Federal  Employers'  Liability  Act  of  1908;  Southern 
Pac.  Co.  V.  United  States,  222  Fed.  51,  137  C.  C.  A.  584,  in  action  for 
penalties  for  violation  of  Hours  of  Service  Act  of  1907,  question  whether 
release  of  train  crew  was  for  substantial  i)eriod  of  rest  during  delay 
was  for  jury  and  directed  verdict  for  government  was  error;  Northern 
Pac.  Ry.  Co.  v.  United  States,  220  Fed.  110, 136  C.  C.  A.  200,  temporai^^ 
release  of  train  crew  from  duty  while  waiting  for  another  train  does 
not  break  continuity  of  service  within  meaning  of  Hours  of  Service  Act 
of  1907;  Delano  v.  United  States,  220  Fed.  637,  136  C.  C.  A.  243,  rail- 
road is  not  relieved  from  liability  for  violation  of  Hours  of  Service  Act 
of  1907  by  fact  that  train-dispatcher  is  employed  part  of  time  otherwise 
than  as  train-dispatcher;  United  States  v.  Southern  Pac.  Co.,  220  Fed. 
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748,  136  C.  C.  A.  351,  in  action  for  penalties .  under  Hours  of  Service 
Act  of  1907,  defense  that  one  and  one-half  hours  overtime  were  caused 
by  unavoidable  breaking  in  two  of  train  is  good  as  against  'demurrer; 
United  States  v,  Chicago  etc.  Ry.  Co.,  219  Fed.  343,  hours  allowed  rail- 
road operator  for  meals  did  not  break  continuity  of  service  within  Hours 
of  Service  Act  of  1907;  United  States  v.  Northern  Pac.  R.  Co.,  213  Fed. 
540,  allowing  recovery  of  penalties  for  violation  of  Hours  of  Service 
Act  of  Congress  of  1907  prohibiting  more  than  sixteen  consecutive  hours 
of  work,  where  train  crew  was  on  duty  seventeen  and  one-half  hours 
with  exception  of  one  and  one-half  hours  lay-off ;  Staley  v.  Illinois  Cent. 
R.  Co.,  268  111.  358,  L.  R.  A.  1916A,  450,  109  N.  E.  343,  machinist  in  ter- 
minal yards  sent  to  repair  engine  engaged  in  interstate  commerce  and 
injured  by  switch-engine  is  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act;  Graber  v.  Duluth  etc.  Ry.  Co.,  159  Wis. 
420,  150  N.  W.  492,  brakeman  leaving  interstate  train  temporarily  and 
injured  while  returning  is  engaged  in  interstate  commerce  within  mean- 
ing of  Federal  Employers '  Liability  Act. 

Distinguished  in  Osborne's  Admr.  v.  Cincinnati  etc.  Ry.  Co.,  158  Ky. 
185,  Ann.  Gas.  1915D,  449,  164  S.  W.  822,  time  consumed  while  brakeman 
was  deadheading  back  on  passenger  train  to  point  of  departure  of  his 
train  was  not  part  of  sixteen-hour  working  period  under  Hours  of  Ser- 
vice Act  of  1907. 

Constniction  of  Federal  Hours  of  Service  Act.    Note,  Ann.  Cas. 
1915D,  459,  465,  466,  467. 

Hours  of  service  laws.    Note,  L.  R.  A.  1915D,  415,  417,  424. 

231  U.  a  120-14S,  58  L.  Ed.  147,  S4  Sup.  Ot.  SI,  CTLEBfBNT  NAT.  BANK  ▼. 
VERMONT. 

Tax  upon  deposits  in  national  bank  to  be  paid  by  depositors  is  not  tax 
npon  ftancUse  of  bank. 

Approved  in  National  Bank  of  Commerce  v.  Allen,  223  Fed.  475,  139 
C.  C.  A.  20,  upholding  State  tax  on  shares  of  stock  of  national  bank. 

Province  of  State  court  is  to  determine  what  statute  authorized,  com- 
manded, or  forbade,  and  it  is  for  Federal  Court  to  determine  whether  stat- 
ute thus  delimited  conflicts  wltb  Federal  law. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598, 
36  Sup.  Ct.  267,  upholding  municipal  tax  npon  membership  in  stock 
exchange  under  authority  of  State  statute. 

231  U.  8.  144-149,  68  L.  Ed.  169,  34  Snp.  Ot.  24,  UNITED  STATES  r. 
WBITBXDOiZ, 

€k»ipcKr«tloa  tax  law  of  1900i,  adopted  before  ratliioation  of  sixteenth 
MBendmanfey  impwws  «xclaa  tax,  and  not  tax  npon  property  or  Income  as 
sncb. 
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Approved  in  Anderson  v.  Forty-two  Broadray  Co.,  239  U.  S.  72,  60 
L.  Ed.  154»  36  Sup.  Ct.  19,  construing  Federal  corporation  tax  law  of  1909 
as  excise. not  income  tax  and  applying  it  to  realty  company;  Stratton^s 
Independence  v.  Howbert,  231  U.  S.  414,  58  L.  Ed.  292,  34  Sup.  Ct.  136, 
construing  Federal  corporation  tax  law  of  1909  as  applying  to  mining 
corporation;  Waterbury  Gaslight  Co.  v.  Walsh,  228  Fed.  68,  gas  com- 
pany having  leased  plant  and  other  physical  property  for  term  of  years 
is  not  doing  business  within  meaning  of  Corporation  Tax  Aet  of  1909 
and  is  not  subject  to  tax;  Blalock  v.  Georgia  Ry.  etc.  Co.,  228  Fed.  298, 
142  C.  C.  A.  688,  upholding  provisions  of  Federal  act  (Comp.  Stats.  1913, 
§§  6301,  6302),  imposing  on  corporations  organized  for  profit  and  en- 
gaged in  businejgs  excise  tax  of  one  per  cent  of  net  income;  Cambria 
Steel  Co.  V.  McCoach,  226  Fed.  282,  iron  company  having  leased  its 
property  to  another  company  for  nine  hundred  and  ninety-nine  yeais 
and  receiving  no  income  except  rent  was  not  doing  business  within  mean- 
ing of  Corporation  Tax  Act  of  1909 ;  Traction  Cos.  v.  Collectors  of  Inter- 
nal Revenue,  223  Fed.  988, 139  C.  C.  A.  360,  street  railway  having  leased 
lines  to  ox>erating  company  for  full  term  of  franchises  is  not  subject 
to  excise  tax  imposed  by  corporation  tax  law  of  August  6, 1909 ;  Lewellyn 
V.  Pittsburgh  etc.  R.  Co.,  222  Fed.  180, 137  C.  C.  A.  617,  railroad  having 
leased  railroad,  rolling-stock  and  other  property  to  another  railroad  is  not 
subject  to  excise  tax  imposed  by  act  of  1909;  People  v.  Sohmer,  217 
N.  Y.  460,  112  N.  E.  183,  railroad  having  leased  properties  and  fran- 
chises to  operating  road,  except  its  franchise  to  be  corporation,  is  not 
subject  to  tax  imposed  by  section  182  of  Tax  Law. 

Act  of  1909  does  not  Impose  tax  npon  Income  from  corporate  property 
in  hands  of  recelyer. 

Distinguished  in  Coy  v.  Title  Guarantee  etc.  Co.,  220  Fed.  93,  L.  R.  A 
1915F,  211,  36  C.  C.  A.  668,  personal  property  in  hands  of  receiver  is 
subject  to  State,  and  municipal  taxes  and  such  taxes  are  preferred  claim. 

Taxation  of  property  in  hands  of  receiver.    Note,  L.  R.  A.  1915% 
221. 

231  IT.  a  150-167,  68  L.  Ed.  162,  34  Sop.  Ot.  44,  MUN8EY  ▼.  WEBB. 

Where  possibility  of  accident  was  dear  to  ordinaxily  pnident  ef% 
owner  of  elevator  must  guard  against  it. 

Approved  in  0  'Donnell  v.  Jordan,  MarsTi  Co.,  216  Mass.  313, 103  N.  E. 
909,  possibility  of  person  in  car  catching  clothing  on  hook  near  elevator 
was  such  as  to  justify  finding  of  negligence  in  action  for  death  of  em- 
ployee. 

Distinguished  in  Wright  v.  Selden-Breck  Const.  Co.,  97  Neb.  846, 
L.  R.  A.  1915E,  740,  161  N.  W.  929,  denying  recovery  in  action  for  in- 
juries to  persons  injured  by  putting  heads  into  elevator  shaft  to  call 
elevator  in  unfinished  building. 
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Liability  for  injury  to  elevator  passenger.    Note,  L.  B.  A.  1915E, 
727. 

Wbere  Jmy  finds  negligence  to  guard  against  possible  accident  in  ele- 
vator was  cause  of  injury,  appellate  court  will  not  reyerse  because  neglect 
was  merely  passiye  omission. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Tharp,  223  Fed.  618,  139 
C.  C.  A.  161,  whether  conduct  of  auditor  collecting  fares  toward  fourteen 
year  old  passenger  was  proximate  cause  of  injury  caused  by  his  jumping 
from  train  as  it  approached  destination,  was  for  jury;  Condran  v.  Park 
&  Tilford,  213  N.  Y.  345,  346,  107  N.  E.  566,  in  action  for  death  of  em- 
ployee resulting  from  fall  of  elevator,  questions  whether  danger  of 
cables  twisting  could  have  been  foreseen  and  whether  it  was  proximate 
cause  of  accident  were  for  jury. 

231  XT.  8.  157-162,  58  L.  Ed.  166,  84  Sup.  Ct.  46^  BUCHSEB  T.  BUCHSEB. 

Federal  Supreme  Court  follows  decision  of  Washington  State  court  that 
immediately  upon  completion  of  title  of  entryman  on  public  lands  property 
becomes  community  property. 

Distinguished  in  Card  v.  Cerini,  86  Wash.  420, 150  Pac.  610,  where  en- 
tryman married  after  entry  but  before  final  proofs  were  made,  land 
is  his  separate  property,  not  community  property. 

Miscellaneous.  Cited  in  Russell  v.  Producers'  Oil  Co.,  138  La.  194, 
70  South.  95,  owner  of  land  not  taking  steps  to  restore  fence  changed 
by  neighbor  in  his  absence,  but  merely  disputing  with  him  as  to  bound- 
ary, is  not  estopped  to  demand  restoration. 

231  V.  8.  162-171,  68  L.  Ed.  168,  34  Sup.  Cft.  42,  8TBAV8  ▼.  FOXWOBTH. 

Allegation  that  statutory  sales  were  not  suAciently  advertised  is  con- 
clusion of  law  and,  in  absence  of  facts  to  sustain  it,  la  not  admitted  by 
demurrer. 

Approved  in  United  States  v.  Puget  Sound  Traction,  Light  etc.  Co., 
215  Fed.  439,  holding  allegation  by  government  to  avoid  bar  of  statute 
of  limitations  that  defendants  commenced  in  1905  secretly  and  covertly 
to  construct  power  plant  is  too  vague  and  indefinite,  and  granting  motion 
to  make  bill  more  definite  in  suit  by  United  States  to  annul  patent; 
The  C.  8.  Holmes,  212  Fed.  529,  holding  allegations  of  libel  insufficient 
to  charge  vessel  with  liability  for  negligence  of  master  in  emplo3anent 
of  physician  to  treat  injured  seaman;  The -Fred  E.  Sander,  212  Fed. 
547,  5  N.  C.  C.  A.  99,  statement  of  facts  in  libel  that  libelant  received 
three  hundred  and  sixty  dollars  for  injuries  trom  Industrial  Insuranco 
Commission  of  Washington,  although  followed  by  conclusion  thfit  amount 
was  not  payment  for  injuries,  precludes  recoveiy  in  admiralty ;  Jackson  v. 
Chicago  etc.  Ry.  Co.,  210  Fed.  498,  person  injured  in  construction  of  cut- 
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off  to  be  used  in  interstate  commerce  does  not  come  within  terms  of  Fed- 
eral Employers'  Liability  Act. 

Constmctlon  of  bighest  court  of  territory,  not  manifestly  wrong,  will 
not  be  rejected  by  Federal  Snpreme  Court. 

Approved  in  Territory  of  Arizona  v.  Copper  Queen  Consolidated  Min. 
Co.,  233  U.  S.  94,  58  L.  Ed.  866,  34  Sup.  Ct.  546,  affirming  judgment  of 
Arizona  Supreme  Court  that  board  of  equalization  had  no  power  under 
territorial  statute  to  raise  valuation  upon  eight  of  sixty-five  mining 
claims  originally  assessed  en  masse. 

Person  attacking  yaUdlty  of  statute  Is  limited  to  bis  own  case  and  csn- 
not  rely  on  possible  constmctlon  that  might  render  it  Yoid. 

Approved  in  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  378,  65  South. 
284,  upholding  General  Statutes  of  1906,  §§  3152,  3153,  imposing  double 
damages  upon  occupier  of  land  leaving  open  and  uninclosed  pits  in  which 
stock  may  perish. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Gas.  1915G,  58. 

Miscellaneous.  Cited  in  Mills  v.  Territory  of  New  Mexico,  236  U.  S. 
687,  59  L.  Ed.  425,  35  Sup.  Ct.  203. 

231  U.  S.  171-181,  58  L.  Ed.  172,  34  Sup.  Ct.  108,  ZATA8  ▼.  LOTHBOP, 
LUOE  ft  OO. 

Not  cited. 

231  U.  8.  181-183,  58  L.  Ed.  176,  34  Sup.  Ct.  113,  NOBTBEBN  PACinC 
BT.  CO.  ▼.  HOUSTON. 

Not  cited. 

231  U.  8.  188-190,  58  L.  Ed.  177,  34  Sup.  Ct.  112,  UNITED  STATES  T. 
DAVIS. 

Penal  Code,  section  29,  embraces  fraudulent  documents  as  well  as  those 
tbat  are  forged  or  counterfeited. 

Distinguished  in  United  States  v.  Byron,  223  Fed.  800,  holding  sworn 
application  to  purchase  lands  under  Timber  and  Stone  Act  of  1878  is 
not  writing  in  supx>ort  of  claim  within  meaning  of  Criminal  Code,  §  29, 
and  sustaining  demurrer  to  indictment. 

231  U.  S.  190-204,  58  L.  Ed.  179,  34  Sup.  Ct.  101,  UNION  PACIFIC  B.  B. 
CO.  ▼.  LABAMIE  STOCK  TASD6  CO. 

Betrospective  operation  will  not  be  giyen  to  statute  wtaicli  interfens 
with  antecedent  rights  or  by  wbicb  buman  action  is  regulated*  unless  such 
be  manifest  intention  of  legislature. 
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Approved  in  Cameron  v.  United  States,  231  U.  S.  720,  58  L.  Ed.  453, 
34  Sup.  Ct.  244,  repeal  of  Revised  Statutes,  §  860,  in  force  when  tes- 
timony was  given  in  bankruptcy  proceeding,  affords  immunity  to  peti- 
tioner in  bankruptcy,  and  use  of  such  testimony  to  establish  perjury  in 
another  bankruptcy  proceeding  is  reversible  error;  Louisville  Woolen 
Mills  V.  Johnson,  228  Fed.  608,  143  C.  C.  A.  128,  holding  in  bankruptcy 
proceeding,  party  furnishing  materials  to  bankrupt  prior  to  amendment 
of  1914  to  Kentucky  Statute,  §  2487,  eliminating  provision  giving  supe- 
rior lien  to  person  furnishing  materials,  is  entitled  to  preference  in  dis- 
tribution; Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld  County,  217 
Fed.  543,  133  C.  C.  A.  392,  remedy  granted  by  section  5750,  Revised 
Statutes  of  Colorado,  for  recovery  of  illegal  tax  in  action  at  law,  was 
not  taken  away  by  revision  of  1913  as  to  tax  levy  of  1912,  and  such 
remedy  excludes  jurisdiction  of  equity  to  enjoin  collection  of  tax;  In  re 
Anderson,  214  Fed.  665,  act  of  1906  providing  declaration  of  intention 
must  be  filed  not  less  than  two  nor  more  than  seven  years  before  filing 
petition  for  admission  to  citizenship,  does  not  apply  to  alien  filing  dec- 
laration of  intention  in  1886;  Filley  v.  Illinois  Life  Ins.  Co.,  93  Kan.  196, 
L.  B.  A.  19151),  134,  144  Pac.  259,  beneficiary's  rights  in  life  policy  are 
vested  at  time  of  issuance  of  policy,  and  cannot  be  changed  by  subse- 
f[aent  statute;  Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  5, 
Ann.  Oafl.  1917A,  145,  107  N.  E.  428,  statute  of  1913  excepting  from 
provision  of  act  of  1902  declaring  attachments  not  levied  upon  are  dis- 
solved by  death  of  debtor,  attachments  upon  property  alienated  by  debtor 
before  his  death,  enacted  after  attachment  and  conveyance,  but  before 
death  of  debtor  is  inapplicable ;  McNamara  v.  Boston  &  Maine  R.  R.  Co., 
216  Mass.  508, 104  N.  E.  286,  Statute  of  1912,  c.  221,  enacted  after  time 
for  giving  notice  in  action  for  injuries  had  expired,  has  no  bearing. 

Act  of  June  24,  1912,  permitting  State  statutes  of  limitation  to  apply 
to  adyeise  possesaion  of  portions  of  railroad  right  of  way  granted  by  act 
of  July  1,  1862,  is  not  retroactive. 

Approved  in  Alabama  v.  Schmidt,  232  U.  8.  173,  58  L.  Ed.  558,  34 
Sup.  Ct.  301,  statutes  of  limitation  providing  for  title  by  adverse  pos- 
session against  State  are  valid  and  apply  to  public  lands  conveyed  to 
State  for  use  of  schools;  Union  Pacific  R.  R.  Co.  v.  Snow,  231  U.  S. 
207,  211,  212,  58  L.  Ed.  186,  188,  34  Sup.  Ct.  104,  following  rule  that  act 
of  June  24,  1912,  permitting  State  statutes  of  limitation  to  apply  to 
adverse  possession  of  portion  of  railroad  rights  of  way  granted  under 
act  of  1862,  applies  to  future  not  past  possession ;  Central  Pacific  Ry.  Co. 
v.  Droge,  171  Cal.  41,  151  Pac.  666,  holding  act  of  June  24,  1912,  is 
specifically  applicable  to  Union  Pacific  and  not  to  Central  Pacific  Rail- 
road, and  is  not  retroactive,  so  that  adverse  possession  prior  to  statute 
had  no  effect  on  title;  State  ex  rel.  Hahler  v.  Grimes,  96  Neb.  724,  148 


231 U.  S.  204r-214      NOTES  ON  U.  8.  REPORTS.  M4 

N.  W.  944,  holding  title  could  not  be  acquired  to  Union  Pacific  right 
of  way  by  adverse  possession  prior  to  act  of  June  24, 1912. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by  ad- 
verse possession  or  prescription.    Note,  Ann.  Oas.  1916D,  1187. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  R.  A.  1916B, 
660. 

231  V,  a  204-213,  68  L.  Ed.  184,  34  Sup.  Ct.  104,  UNION  PA0IFIO  K.  TL 
OO.  ▼.  SNOW. 

Act  of  June  24,  UQ2,  pexmitting  Stiita  statutes  of  Umitatfon  to  apply 
to  adyersa  possession  of  portions  of  railroad  right  of  way  granted  by  act 
of  July  1,  1862,  did  not  have  retroactlTe  effect. 

Approved  in  Alabama  v.  Schmidt,  232  U.  S.  173,  68  I*.  Ed.  668,  34 
Sup.  Ct.  301,  statutes  of  limitation  providing  for  title  by  adverse  pos- 
session against  State  are  valid  and  apply  to  public  lands  conveyed  to 
State  for  use  of  schools;  Central  Pacific  Ry.  Co.  v.  Droge,  171  Cal.  41, 
151  Pac.  667,  holding  act  of  June  24,  1912,  is  specifically  applicable  to 
Union  Pacific  and  not  to  Central  Pacific  Railroad,  and  is  not  retroactive, 
so  that  adverse  possession  prior  to  statute  had  no  effect  on  title;  State 
ex  rel.  Hahler  v.  Grimes,  96  Neb.  722,  724,  148  N.  W.  943,  944,  holding 
title  could  not  be  acquired  to  Union  Pacific  right  of  way  by  adverse 
possession  prior  to  act  of  June  24,  1912. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by  ad- 
verse possession  or  prescription.    Note,  Ann.  Oas.  1916D,  1187. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  R.  A.  1916B, 
660. 

Act  of  June  24,  1912,  did  not  amount  to  forfeiture  of  that  part  of  rail- 
road right  of  way  granted  by  act  of  July  1,  1862. 

Distinguished  in  Denver  etc.  R.  Co.  v.  Mills,  222  Fed.  486, 138  C.  C.  A. 
77,  holding  railroad  lost  title  to  right  of  way  by  abandonment,  and  title 
reverted  to  homestead  entryman  under  Revis.ed  Statutes  of  Colorado  of 
1908,  §  5519,  providing  for  such  reverter. 

Miscellaneous.  Cited  in  Union  Pacific  Ry.  Co.  v.  Sides,  231  U.  S.  213, 
58  L.  Ed.  189,  34  Sup.  Ct.  107,  companion  ease. 

231  V.  8.  213-214,  68  L.  Ed.  189,  34  Sup.  Ot  107,  UNION  PAOIFIO  R.  & 
00.  ▼.  SIDES. 

Acquisition  of  title  to  land  within  right  of  way  of  railroad  by 
adverse  possession  or  prescription.    Note,  Ann.  Oas.  1916D,  li87. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  R.  A.  1916B, 
660. 
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Miscellaneous.  Cited  in  State  ex  reL  Hahler  v.  Grimes,  96  Neb.  724, 
148  N.  W.  944,  holding  title  coold  not  be  acquired  to  Union  Pacific  right 
of  way  prior  to  act  of  June  24, 1912. 

2S1  U.  a  216-218,  68  li.  Ed.  189,  84  Sup.  Ot  88,  KENEB  T.  LA  OBANOE 
MHiLa 

Not  cited. 

231  U.  a  218-22%  88 1..  Ed.  191,  34  Bap.  Ot.  84,  UNITED  STATES  EX  BEL. 
GOLDBEBO  ▼.  DAKJELS. 

Inability  to  make  United  States  a  party  precludes  suit  to  compel  Secre- 
tary of  Navy  to  dellYer  cruiser  to  highest  bidder  after  Its  condemnation  and 
advertisement  for  bids  therefor. 

Approved  in  Potter  v.  Engler,  130  Minn.  612, 153  N.  W.  1089,  refusing 
to  enjoin  removal  of  standing  timber  from  Indian  lands  by  purchasers 
under  contract  with  United  States  in  suit  to  which  United  States  is  not 
party. 

231  U.  a  222-237,  Ann.  Oss.  1916A,  L.  B.  A.  1916A,  1099,  68  L.  Ed.  192, 
84  Sup.  Ot.  84,  STBAUS  v.  AMEBICAN  FUBLISHEB8'  ASSN. 

Copyright  Act  did  not  grant  right  to  limit  prices  of  books  at  subse- 
quent sales  by  notice  of  price  limitation  inscribed  upon  book. 

Approved  in  United  States  v.  Kellogg  Toasted  Com  Flake  Co.,  222 
Fed.  728,  Ann.  Oas.  1916A,  78,  manufacturer  using  patented  cartons 
cannot  control  price  at  which  package  is  resold  by  jobber,  or  by  retailer, 
without  violating  Sherman  Anti-trust  Act  of  1890. 

Right  of  vendor  of  commodity  to  control  price  on  resale  by  vendee. 
Note,  Ann.  Oaa.  1916A,  82,  86. 

Sherman  Anti-trust  Act  of  1890  la  designed  to  reach  all  combinations 
In  unlawful  restraint  of  trade  tending  to  build  up  monopolies. 

Approved  in  Eastern  States  Retail  Lumber  Dealers'  Assn.  v.  United 
States,  234  U.  S.  609,  L.  E.  A.  1916A,  788,  68  L.  Ed.  1498,  34  Sup.  Ct. 
961,  circulation  of  report  by  retail  dealers  containing  lists  of  wholesale 
dealers  selling  directly  to  consumers  is  conspiracy  tending  to  restrain 
interstate  commerce  within  meaning  of  Sherman  Anti-trufit  Act  of  1890. 

Distinguished  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed. 
366,  consolidation  of  number  of  companies  manufacturing  noncompeting 
machines  used  in  manufacture  of  shoes  is  not  violation  in  restraint  of 
trade  in  violation  of  Sherman  Anti-trust  Act  of  1890. 

231  U.  S.  237-244,  68  L.  Ed.  200,  34  Sup.  Ot.  88,  UNITED  STATES  FIDEL- 
ITT  ft  O.  CO.  V.  UNITED  STATES. 

Bond  given  under  act  of  1894  for  contract  to  build  stone  breakwater 
covers  claims  for  labor  at  quarry  and  for  hauling  stone. 
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Approved  in  dissenting  opinion  in  Cleveland  Metal  Roofing  etc.  Co. 
V.  Gaspard,  89  Ohio  St.  212,  h.  R.  A.  1915A,  768,  106  N.  E.  16,  majority 
holding  contractor's  bond  is  not  security  for  payment  of  claims  against 
contractor  arising  under  contracts  for  furnishing  labor  and  material  en- 
tered into  subsequently  to  execution  of  bond. 

Distinguished  in  National  Surety  Co.  v.  United  States,  228  Fed.  581, 
582,  585,  143  C.  C.  A.  99,  groceries  furnished  to  contractor's  boarding- 
house  are  not  labor  or  materials  used  in  construction  of  work  and  pay- 
ment therefor  is  not  secured  by  contractor's  bond. 

Claim  against  surety  on  goYemment  contractor's  bond  will  not  be  re- 
jected as  fraudulently  excessive  where  claimant's  books  bad  been  destroyed 
and  be  offers  to  allow  credits  shown  on  contractor's  books. 

Approved  in  Puget  Sound  State  Bank  v.  Gallucci,  82  Wash.  467,  Ann. 
Gas.  1916A,  767, 144  Pac.  703,  bank  filing  excessive  claims  is  not  deprived 
of  right  to  recover  on  contractor's  bond,  where  there  was  no  actual  fraud 
and  surety  company  was  not  prejudiced. 

Nature  of  labor  or  materials  which  will  support  action  upon  con- 
tractor's bond.    Note,  L.  R.  A.  1915F,  951. 

Miscellaneous.  Cited  in  United  States  v.  Mitchell,  213  Fed«  1023,  as- 
signing action  on  bond  to  equity  calendar. 

231  U.  a  245-249,  58  L.  Ed.  204,  34  Sap.  Ot.  90,  TAZOO  ft  MISSISSIPPI 
VALLET  B.  B.  CO.  y.  BBEWEB. 

Miscellaneous.  Cited  in  Commonwealth  Trust  Co.  v.  Trocon,  235  U.  S. 
085,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  IlUnois  v.  Pittsburgh  etc.  Ry.  Co., 
235  U.  S.  690,  59  L.  Ed.  427,  35  Sup.  Ct.  205,  Twin  Falls  Canal  Co.  v. 
Idaho,  235  U.  S.  690,  59  L.  Ed.  427,  35  Sup.  Ct.  205,  and  York  &  Whitney 
Co.  V.  New.  York  etc.  R.  Co.,  239  U.  S.  631,  60  L.  Ed  477,  36  Sup.  Ct.  166, 
all  dismissing  for  want  of  jurisdiction. 

231  U.  8.  260-259,  58  L.  Ed.  206,  34  Sup.  Ot.  92,  MABSHALL  v.  DYE. 

Where  board  Is  continuing  body,  such  as  board  of  election  commis- 
sioners, notwithstanding  its  change  of  personnel,  suit  will  be  continued 
against  its  successors. 

Distinguished  in  Pullman  Co.  v.  Croom,  231  U.  S.  577,  58  L.  Ed.  877, 
34  Sup.  Ct.  182,  suit  to  enjoin  State  officer  from  enforcing  Florida  tax 
statute  of  1907  abates  upon  death  of  such  officer. 

Supreme  Court  will  not  review  judgment  of  State  court  where  appel- 
lant has  merely  offlcial  not  personal  interest. 

Approved  in  Stewart  v.  Kansas,  239  U.  S.  16,  60  L.  Ed.  121,  36  Sup.  Ct. 
16|  Federal  Supreme  Court  has  no  jurisdiction  under  Judicial  Code, 
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§  237,  to  review  judgment  of  State  court  as  to  duty  of  county  treasurer 
to  pay  out  money  under  State  law. 

Miscellaneous.  Cited  in  West  v.  Corvallis  etc.  R.  R.  Co.,  235  XJ.  S. 
691,  59  L.  Ed.  428,  35  Sup.  Ct.  206,  dismissing  for  want  of  jurisdiction. 

231  U.  8.  259-274,  58  L.  Ed.  209,  34  Sup.  Ot.  95,  VICKSBTJEG  y.  HENSON. 
Where  jurisdiction  of  District  Court  did  not  rest  solely  upon  ground 
of  diversity  of  citizenship,  but  upon  additional  ground  of  deprivation  of 
Federal  right,  decision  of  Circuit  Court  of  Appeals  is  not  final  and  appeal 
lies  to  Supreme  Court. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  362,  60  L.  Ed. 
331,  36  Sup.  Ct.  116,  applying  rule  in  suit  to  quiet  title  where  jurisdic- 
tion did  not  depend  on  diversity  of  citizenship  alone,  but  involved  valid- 
ity of  territorial  law  of  Washington  relating  to  escheats. 

Decree  in  equity  must  be  cbnsidered  in  connection  with  other  pleadings 
and  construed  with  reference  to  issues  it  was  meant  to  decide. 

Approved  in  Swift  v.  McPherson,  232  U.  S.  56,  58  L.  Ed.  503,  34 
Sup.  Ct.  239,  decree  dismissing  bill  in  equity  on  motion  of  parties  after 
demurrer  is  overruled  is  not  for  want  of  merit,  and  is  not  final,  refusal 
by  State  court  to  treat  decree  as  final  does  not  deprive  defendant  of 
Federal  right;  Walker  v.  Mclntire,  41  App.  D.  C.  382,  adjudication 
on  proper  parties,  not  on  issues,  in  suit  to  redeem  real  estate  from  sale 
under  trust  deed,  is  not  conclusive  on  issues. 

Decree  in  former  suit  between  water  company  and  municipality  that 
former  had  exclusive  contract,  and  latter  could  not  issue  bonds  for  water 
supply  rendered  while  franchise  had  long  period  to  run,  is  not  res  adjudi- 
cata  as  to  right  to  issue  bonds  short  time  before  franchise  expires. 

Approved  in  dissenting  opinion  in  City  of  St. .Louis  v.  United  Rys.  Co., 
263  Mo.  501,  502,  503,  504,  505,  174  S.  W.  107,  108,  majority  holding 
judgment  of  Federal  Supreme  Court  holding  ordinance  imposing  license 
tax  valid  in  suit  by  railroad  to  enjoin  its  enforcement,  precludes  de- 
fense of  invalidity  of  ordinance  in  action  by  city  to  collect  tax. 

Right  of  municipality  to  establish  competing  water  plant.    Note, 
L.  B.  A.  1915G,  448. 

231  U.  S.  274r-298,  58  L.  Ed.  218,  34  Sup.  Ct.  75,  tTNITED  STATES  ▼.  BAL- 
TIMOBE  ft  O.  B.  B.  CO. 

Not  cited. 

231  XT.  S.  298-820,  68  L.  Ed.  229,  34  Sup.  Ot.  48,  LOUISVILLE  ft  N.  E.  B. 
CO.  v.  GABBETT. 
Federal  court  has  jurisdiction  to  determine  all  questions  local  as  well 

as  Federal,  where  Federal  question  is  raised  by  bill  to  enjoin  enforcement 
of  rate  statute. 
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Approved  in  Phoenix  Ry.Co.  v.  Geary,  239  U.  S.  281,  €0  L.  Ed.  289, 
36  Sup.  Ct.  46,  Federal  toxat  has  jurisdiction  of  suit  agaioBt  railroad 
commission  to  enjoin  enforcement  of  rate  order. 

Prescribing  rates  for  future  is  legisUtive,  not  judicial  act. 
Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  R.  R.  Commission,  235 
U.  S.  406,  59  I*.  Ed.  289,  35  Sup.  Ct.  126,  fuQction  of  State  Supreme  Court 
in  reviewing  order  of  Railroad  Commission  fixing  rates  is  judicial  and 
decree  sustaining  rate  as  not  confiscatory  is  res  adjudicata  in  another 
action  to  prevent  enforcement  of  such  rates;  State  v.  Florida  etc.  Ry. 
Co.,  69  Fla.  486,  68  South.  731,  granting  mandamus  to  compel  compliance 
with  Rule  19  of  commission  apportioning  intrastate  freight  rates  be- 
tween  different  carriers,  where  rule  is  not  shown  to  result  in  illegal 
discrimination ;  Peninsular  Cas.  Co.  v.  State,  68  Fla.  424,  67  South.  168, 
upholding  imposing  on  insurance  companies  license  tax  of  two  per  cent 
of  gross  receipts  from  premiums  from  policy-holders  in  State;  Minne- 
apolis etc.  R.  Co.  V.  State  Board  of  Ry.  Commrs.,  30  N.  D.  227,  152 
N.  W.  516,  fact  that  right  of  railroad  to  apply  to  commission  to  be 
relieved  from  maintaining  separate  passen^r  service  is  granted  in  per- 
missive language  does  not  negative  right  of  appeal. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corporations. 
Note,  Anit  Oas.  1916B,  289,  290. 

Federal  Supreme  Court  will  not  adjudge  State  statute  in  conilict  with 
State  Oonstitutlon  before  State  tribunal  has  passed  upon  that  question 
unless  case  imperatively  demands  such  decision. 

Approved  in  Pullman  Co.  v.  Knott,  235  U.  S.  27,  59  L.  Ed.  HI,  35 
Sup.  Ct.  2,  upholding  Florida  statutes  of  1907  and  1913  imposing  taxes 
on  sleeping  and  parlor-car  companies;  Maryland  v.  General  Stevedoring 
Co.,  213  Fed.  83,  and  Joseph  R.  Foard  Co.  v.  Maryland,  219  Fed.  835, 
135  C.  C.  A.  497,  both  holding  act  of  Maryland,  1912,  amending  Code  of 
Public  Laws  of  Maryland,  and  restricting  liability  of  city  of  Baltimore 
in  exercise  of  powers  over  Patapsco  River  conferred  by  act  of  1908, 
is  not  void  under  State  Constitution  as  embracing  more  than  one  subject ; 
Boston  etc.  R.  R,  Co.  v.  Niles,  218  Fed.  949,  refusing  to  enjoin  New 
Hampshire  rate  statute  until  carrier,  having  first  invoked  jurisdiction 
of  State  court,  exhausts  remedy  in  State  tribunals. 

Failure  to  provide  for  appeal  to  court  from  final  order  of  commission,  or 
for  Judicial  review  of  reasonableness  of  rates  before  they  become  effectlTe 
does  not  make  order  void. 

Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  B.  658,  660, 
69  L.  Ed.  410,  411,  35  Sup.  Ct.  214,  upholding  order  of  Georgia  Railroad 
Commission  requiring  railroad  to  desist  discrimination  by  demanding 
prepayment  for  freight  from  one  connecting  carrier  while  making  no 
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such  demand  from  another;  Oimsby  County  v.  Kearney,  37  Nev.  340, 
142  Pae.  806,  upholding  statute  of  1913  authorizing  State  engineer  to 
determine  relative  rights  of  water  appropriators  as  conferring  adminis- 
trative power;  Stettler  v.  CHara,  69  Or.  539,  540,  Ann.  Oas.  1916A, 
217,  139  Pac.  750,  fact  that  Laws  of  1913  authorizing  Industrial  Welfare 
Commission  to  fix  minimum  wages  and  maximum  hours  of  work  for 
women  and  children  makes  findings  of  fact  by  commission  conclusive  is 
not  denial  of  due  process  of  law ;  United  Fuel  Gas  Co.  v.  Public  Service 
Commission,  73  W.  Va.  579,  580,  582,  592,  80  S.  E.  935,  936,  940,  uphold- 
ing acts  of  1913  giving  court  jurisdiction  to  review  order  of  Public  Ser- 
vice Commission,  not  by  appeal,  but  as  upon  original  process. 

EzceosiTe  penal  proviflions,  wliere  separable,  do  not  render  rate  statnta 
▼old. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L.  Ed.  289, 
36  Sup.  Ct.  46,  refusing  to  enjoin  Arizona  Corporation  Commission  from 
requiring  railroad  to  double  track  part  of  its  line  without  determining 
validity  of  separate  penalty  provisions ;  Grand  Trunk  Ry.  Co.  v.  Michi- 
gan R.  R.  Commission,  231  U.  S.  473,  58  L.  Ed.  319,  34  Sup.  Ct.  152,' 
refusing  to  enjoin  order  of  Michigan  railroad  commission  requiring  in- 
terstate railroads  to  use  tracks  within  city  for  interchange  of  intrastate 
traffic  without  determining  validity  of  separable  penalty  provisions; 
Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  182,  excessive  penalties 
provision  of  Public  Acts  of  Michigan  of  1913  regulating  investment  com- 
panies is  not  ground  for  declaring  law  invalid,  where  such  provision  is 
separable,  but  act  is  void  as  interference  with  interstate  commerce. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  31, 
86. 

Intrastate  fMgbt  rate  on  leertain  commodities  Is  not  diown  to  be  con- 
fiscatory hy  allegations  that  specified  losses  in  revenue  will  result  without 
proof  of  yalue  of  property,  expense  of  operation  or  return  under  prescribed 
rates. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S. 

599,  603,  604,  Ann.  Gas.  1916A,  1,  59  h.  Ed.  743,  745,  35  Sup.  Ct.  429, 

North  Dakota  statute  establishing  maximum  intrastate  freight  rates  on 

coal  in  carload  lots  is  void  as  requiring  carrier  to  transport  commodity  at 

loss,  or  for  merely  nominal  compensation. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Gas.  1916A,  16. 

Returns  to  whieh  pablio  service  corporations  entitled.  Note,  L,  B.  A. 
1915A,58. 
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Right  to  reduce  rates  of  public  service  corporation  fixed  by  franchise 
or  charter.    Note,  L.  B.  A.  1915G,  277,  278. 

Miscellaneous.  Cited  in  Louisville,  etc.  R.  R.  Co.  v.  Finn,  235  U.  S. 
602,  59  L.  Ed.  882,  35  Sup.  Ct.  146,  reciting  history  of  litigation. 

. 
281  V.  S.  320-^26,  68  L.  Ed.  2i5,  84  Sup.  Ct  60,  STXTBaES  ft  BUBN  MFO. 
CO.  V.  BEAUCHAMP. 

Classification  in  statute  limiting  boors  of  work  of  children  under  six- 
teen does  not  deny  equal  protection  of  law. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  384,  L.  B.  A.  1915F,  829,  59 
L.  Ed.  682,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limit- 
ing hours  of  employment  of  women  in  specified  occupations  including 
hotels;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  384,  65  South.  286, 
upholding  general  statutes  of  1906,  §§  3152,  3153,  authorizing  recovery 
of  double  damages  from  land  owner  leaving  open  and  uninclosed  pits 
in  which  stock  perish;  Vandalia  R.  Co.  v.  Stillwell,  181  Ind.  290,  Ann. 
Cas.  1916D,  258,  104  N.  E.  297,  5  N.  C.  C.  A,  501,  upholding  Employers' 
Liability  Act  of  1911  applying  to  employers  of  five  or  more  persons  in 
specified  occupations;  Young  v.  Duncaii,  218  Mass.  353,  106  N.  E.  4, 
upholding  Workmen's  Compensation  Act  of  1911,  providing  that  work- 
man waives  common-la'w  right  of  action  unless  he  gives  notice  at  time 
of  contract  of  employment. 

231  U.  S.  326-4»5,  58  !•.  Ed.  250,  34  Sup.  Ct.  57,  EA8TEBN  EXTENSION 
A.  ft  C.  TEL.  OO.  ▼.  UNITED  8TATE& 

Not  cited* 

231  U.  S.  335--341,  58  L.  Ed.  256,  34  Sup.  Ct.  68,  LITTLE  y.  WILLIAMS. 

Swamp-land  Act  of  1860  did  not  invest  States  with  swamp  and  over- 
flowed lands,  but  identification  and  patent  were  necessary  to  vest  fee-simple 
title  in  State. 

Approved  in  Lee  Wilson  &  Co.  v.  United  States,  227  Fed.  828,  829, 142 
C.  C.  A.  351  (affirming  214  Fed.  637,  642,  643),  State  of  Arkansas  had  no 
claim  under  Swamp-land  Act  of  1850  to  land  meandered  as  lake,  which 
in  fact  did  not  exist,  and  purchaser  from  State  took  no  title  to  such  land. 

# 

Belinqnislmient  hy  State  of  Arkansas  of  inchoate  title  to  swamp-lands 
is  binding  upon  levee  district  to  which  State  had  granted  State  lands  within 
such  district. 

Approved  in  Chapman  etc.  Lumber  Co.  v.  St.  Francis  Levee  District, 

232  U.  S.  198,  58  L.  Ed.  568,  34  Sup.  Ct  297,  relinquishment  by  State  of 
Arkansas  in  1898  of  inchoate  title  to  swamp-lands  is  binding  upon  levee 
district  as  subordinate  agency  of  State;  United  States  v.  Lee  Wilson 
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&  Co.,  214  Fed.  646,  conveyance  by  levee  district  after  Arkansas  com- 
promise of  1898  relinquishing  State  claims  to  swamp-lands  is  void. 

231  IT.  8.  341-^7,  68  L.  Ed.  260,  34  Snp.  Ct.  71,  MONSON  Y.  8IM0NS0N. 

Approved  in  United  States  v.  Debell,  227  Fed.  777, 142  C.  C.  A.  299,  set- 
ting aside  fee-simple  patent  issued  to  incompetent  Indian  woman  through 
fraud  of  Indian  agent  and  her  deed  executed  before  issuance  of  patent 
in  violation  of  restrictions  upon  alienation;  Vachon  v.  Nichols-Chisolm 
Lumber  Co.,  126  Minn.  314,  316, 148  N.  W.  291,  holding  Chippewa  Indian 
acquired  conveyable  estate  by  allotment  and  Clapp  amendment  of  1906 
removed  restrictions  upon  conveyances  imposed  by  act  of  1887  and  allow- 
ing recovery  for  conveyance  of  standing  timber  by  allottee  prior  to  issu- 
ance of  patent. 

231  V,  8.  348-353,  58  I..  Ed.  262,  84  8ap.  Ot.  78,  STREET  ft  8B1ITH  Y# 
ATLA8  MFO.  OO. 

Congreas  by  act  of  1905  placed  trademark  cases  upon  same  footing  as 
patent  cases  as  respects  remedy  by  certiorari. 

Approved  in  Q.  &  C.  Merriam  Co.  v.  Syndicate  Pub,  Co.,  237  U.  S.  622, 
59  L.  Ed.  1150,  35  Sup.  Ct.  708,  Trademark  Act  of  1905  recognizes  right 
to  obtain  trademark  in  proper  name,  but  makes  judgment  of  Circuit 
Court  of  Appeals  final  in  eases  arising  under  act. 

Miscellaneous.  Cited  in  W.  Schneider  Wholesale  Wine  etc.  Co.  v. 
Diederich,  232  U.  S.  720,  58  L.  Ed.  814,  34  Sup.  Ct.  601,  dismissing  for 
want  of  jurisdiction. 

231  XT.  8.  353-357,  58  I^  Ed.  264,  34  8up.  Ct.  62,  DOWNMAN  ▼.  TEZA8. 
Not  cited. 

231  IT.  8.  358-362,  58  L.  Ed.  267,  34  8ap.  Ot.  63,  UNITED  8TATE8  Y. 
TWENTY-FIVE  PACKAGES  OF  PANAMA  HAT8. 

Expression,  ^'attempt  to  introduce  into  commerce  of  United  States,"  as 
used  in  act  of  1909,  includes  more  tlian  attempt  to  enter  merchandise,  and 
covers  frandnlent  invoices  by  consignors  in  foreign  countries. 

Approved  in  United  States  v.  Eighteen  Pkgs,  Dental  Instniments,  230 
Fed.  566,  144  C  C.  A.  618,  parcels  post  packages  from  foreign  country 
which  consignor  attempts  to  introduce  into  commerce  of  United  States 
by  false  invoice  is  subject  to  forfeiture  under  act  of  August  5, 1909. 

Distinguished  in  United  States  v.  Eighteen  Packages  of  Dental  Instru- 
ments, 222  Fed.  123,  125,  holding  parcels  post  packages  from  foreign 
country  were  not  subject  to  forfeiture  for  undervaluation  where  there 
was  no  valuation  under  oath  and  no  requirement  for  formal  entry. 


231 U.  S.  363-599       NOTES  ON  U.  S.  REPORTS.  952 

231  U.  8.  863-373,  58  L.  Ed.  269,  84  Sop.  Ct  66,  DELilWABE  I^  ft  W. 
R.  &  CO.  ▼.  UNITED  STATE& 

Commodities  clause  of  Hepburn  Act  of  1906  does  not  take  property, 
nor  does  it  arbitrarily  deprive  railroad  of  ri^t  of  propwty. 

Approved  in  United  States  v.  Delaware  etc.  R.  R.  Co.,  238  U.  S.  525, 
59  L.  Ed.  1442,  35  Sup.  Ct.  873,  contract  enabling  railroad  to  control  oat- 
put,  sales  and  price  of  foal  and  to  dictate  to  whom  it  should  be  sold  vio- 
lates commodity  clause  of  Hepburn  Act  of  1906  and  Sherman  Anti-trust 
Act  of  1890 ;  United  States  v.  Delaware  etc.  R.  Co.,  213  Fed.  254,  railroad 
owning  and  holding  as  lessee  large  quantity  of  coal  lands  and  mines  at 
time  of  enactment  of  Hepburn  Act  of  1906,  which  organizes  separate 
coal  company  to  lease  equipment  and  buy  product  of  its  mines  before 
transportation  begins,  is  not  violating  act;  Hocking  Valley  Ry.  Co.  v. 
United  States,  210  Fed.  743,  127  C.  C.  A.  285,  extension  of  long  credit 
to  one  shipper  pursuant  to  prior  arrangement,  while  another  shipper  is 
required  to  settle  promptly  is  unlawful  discrimination  under  Elkins  Act 
of  1903,  as  amended  in  1906;  State  v.  United  States  Express  Co.,  164 
Iowa,  136,  145  N.  W.  460,  Webb-Kenyon  Act  of  1913  prohibiting  ship- 
ment of  intoxicating  liquors  into  State  in  violation  of  its  laws  is  not 
objectionable  as  giving  privilege  and  immunity  to  citizens  of  one  State 
not  possessed  by  others. 

Delivery  of  goods  to  carrier  for  shipment  aa  deliveiy  to  purchaser. 
Note,  Ann.  Gas.  1916A,  1046. 

231  U.  a  873-394,  58  L.  Ed.  274,  34  Sup.  Ot.  114,  NEW  TOBK  EX  BEL. 
AMOSKEAO  aAV.  BANK  v.  FX7BDT. 

Provisions  of  Neiw  Toxk  tax  law  of  1909  Imposing  tax  of  given  per  cent 
on  shares  of  national  and  State  bank,  without  right  of  exemption  in  case  of 
indebtedness  of  owners  of  shares  does  not  discriminate  against  national 
banks  and  does  not  contravene  Bevised  Statntea,  section  6219. 

Approved  in  Commercial  Trust  Co.  v.  Hudson  County  Board  of  Taxa- 
tion, 86  N.  J.  L.  436,  92  Atl.  269,  upholding  act  of  1914  imposing  upon 
shares  of  national  banks,  banking  associations,  and  trust  companies,  tax 
of  three-fourths  of  one  per  cent,  although  rate  for  private  banks  and 
savings  banks  may  be  less. 

281  IT.  S.  394-399,  58  L.  Ed.  288,  84  fhip.  Ot  122,  UNITED  STATES  ITDEX*- 
ITY  ft  O.  CO.  V.  KENTUOKT. 

License  tax  impoaed  by  Kentucky  statutes  of  1909,  section  4224,  upon 
persons  reporting  credit  of  persons  engaged  In  budness  tn  State,  ia  not 
void  as  bnrden  on  commerce  as  applied  to  nonresident  famishing  list  of 
guaranteed  attorneys  throughout  United  States. 

Distinguished  in  Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  184,  Pnb- 
lio  acts  of  Michigan  of  1913,  regulating  foreign  and  domestic  investment 
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companies,  is  void  as  direct  interference  with  interstate  commerce ;  H.  B. 
Marienelli  v.  United  Booking  Offices,  227  Fed.  169,  combination  of  own- 
ers of  theaters  scattered  over  United  States  and  their  booking  agents 
not  to  employ  performers  not  booked  by  their  agents  and  not  to  employ 
performers  playing  outside  their  circuits,  and  providing  for  blacklisting 
owners  of  theaters  and  performers  not  complying,  is  monopoly  in  viola- 
tion of  Sherman  Anti-trust  Act  of  1890. 

On  the  law  of  mercantile  agencies.    Note,  Ann.  Oaa.  1916D,  749. 

Business  of  collection  or  commercial  agency  as  interstate  commerce. 
Note,  47  L.  R.  A.  (N.  S.)  648. 

231  V.  8.  399-423,  68  L.  Ed.  286,  84  Sup.  Ot.  136^  BTRATTOITB  INBS- 
PENBENOfi  V.  HOWBEBT. 

Proceeds  of  ores  mined  by  corporation  from  its  own  premises  are  income 
within  meaning  of  corporation  tax  law  of  1909. 

Approved  in  Connecticut  Qeneral  Life  Ins.  Co.  v.  Eaton,  218  Fed.  205, 
items  of  ''uncollected  and  deferred  premiums"  and  "interest  due  and 
accrued"  entered  as  ''nonlcdger  assets''  in  report  of  insurance  company 
to  State  Insurance  Commission  as  required  by  forms  for  report,. but  no 
part  of  which  had  been  received^  were  not  income  within  meaning  of 
corporation  tax  law  of  1909;  Consolidated  Arizona  Smelting  Co.  v. 
Hinchman,  212  Fed.  817,  129  C.  C.  A.  267,  holding  agreement  of  pur- 
chaser of  mining  property  to  pay  percentage  of  net  profits  until  vendor 
was  paid  was  not  covenant  running  with  land,  and  equity  could  not  inter- 
vene on  ground  of  vendor's  lien  for  unpaid  price  and  charge  subsequent 
purchaser  with  liability  to  operate  properties  and  pay  percentage  of  net 
profits. 

Distinguished  in  dissenting  opinion  in  Consolidated  Arizona  Smelting 
Co.  V.  Hinchman,  212  Fed.  829, 129  C.  C.  A.  267,  majority  holding  agree- 
ment of  purchaser  to  pay  percentage  of  net  profits,  until  vendor  was  paid 
was  not  covenant  running  with  land  and  was  not  enforceable  in  equity 
against  subsequent  purchaser. 

Corporation  mining  ores  from  Its  own  premises  Is  not  entitled  to  deduct 
value  of  ore  In  place  and  before  It  Is  mined  as  depreciation  within  meaning 
of  section  38  of  Corporation  Tax  Act  of  Congress  of  1900. 

Approved  in  Mitchell  Bros.  Co.  v.  Doyle,  225  Fed.  441,  corporation 
owning  timber  lands  and  sawmill  and  engaged  in  manufacturing  lumber 
in  making  return  of  net  income  under  Corporation  Tax  Act  of  1909  is 
entitled  to  deduct  from  gross  receipts  as  capital  sum  equal  to  market 
value  of  standing  timber  at  time  act  went  into  effect. 

Distinguished  in  Von  Baumbach  v.  Saigent  Land  Co.,  219  Fed.  41,  44, 
134  C.  C.  A.  649,  amounts  collected  by  lessor  mining  corporations  on 
claims  for  purchase  price  of  royalties  against  lessees  were  not  iDxsome 
within  meaning  of  Corporation  Tax  Act  of  1909. 
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Oorporatlon  tax  law  of  1900  impoMS  ezdae  tax  npon  eondnct  of  bnal- 
noM,  measiirod  by  Income,  and  la  not  income  tax  law. 

Approved  in  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  114,  60  L.  Ed.  554, 
36  Sap.  Ct.  281,  tax  upon  product  of  mine  imposed  by  Income  Tax  Act  of 
1913  is  not  tax  upon  property,  but  excise  tax  on  business  of  mining  and 
is  valid  independently  of  sixteenth  amendment;  Anderson  v.  Forty-Two 
Broadway  Co.,  239  U.  S.  72,  60  L.  Ed.  154,  36  Sup.  Ct.  19,  upholding  Cor- 
poration Tax  Act  of  1909  as  applied  to  realty  corporation. 

Oorporatlon  tax  law  of  1900  deals  with  corporationB  engaged  In  actual 
business  transactions  and  presumably  conducted  according  to  ordinary  busi- 
ness prindplef. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  906,  144 
C.  C.  A.  184,  corporation  tax  law  of  1909  does  not  apply  to  lessor  cor- 
porations not  engaged  in  business;  Lewellyn  v.  Pittsburgh  etc.  R.  Co., 
222  Fed.  179, 137  C.  C.  A.  617,  railroad  having  leased  roads,  rolling  stock 
and  other  property  is  not  subject  to  excise  tax  imposed  by  Corporation 
Tax  Act  of  1909. 

231  tr.  S.  423-467,  68  L.  Ed.  206,  34  Sup.  Ot.  126,  KANSAS  CITT  SOUTH- 
ERN BY.  00.  ▼.  UNITED  STATES. 

Congress  in  enacting  Hepburn  Act  of  1906,  section  20,  recognized  lack 
of  uniformity  in  accounting  systems  of  carriers,  but  manifested  purpose  of 
standardizing  accounts. 

Approved  in  United  States  v.  Nashville  etc.  Ry.,  217  Fed.  263,  holding 
^^ accounts,  records,  and  memoranda"  of  carriers  to  which  commission 
is  given  access  by  section  20  of  act  of  1906,  does  not  include  correspond- 
ence or  other  original  papers  of  carrier. 

Depreciation  is  inevitable  fact  which  no  system  of  accounts  can  prop- 
erly Ignore. 

Approved  in  Whitridge  v.  Mt.  Vernon  Woodberry  Cotton  Duck  Co., 
210  Fed.  309,  construing  provision  in  mortgage  securing  income  bonds  to 
authorize  company  to  reserve  from  gross  income  sufficient  amount  to 
make  good  loss  from  depreciation  of  property  before  paying  interest  on 
bonds. 

231  U.  S.  457-473,  68  L.  Ed.  310,  34  Sup.  Ct.  162,  ORAND  TRUNK  BY. 
CO.  ▼.  laCHiaAN  BAILBOAD  COMMISSION. 

Validity  of  separable  penalties  provision  of  Michigan  Act  of  1011  regn- 
latlng  railroads  may  be  determined  when  their  enforcement  is  attempted. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L.  Ed.  289,  36 
Sup.  Ct.  46,  refusing  to  enjoin  Arizona  Corporation  Commission  from 
requiring  railroad  to  double  track  part  of  its  line  without  determining 
validity  of  separable  penal  provisions;  Rail  &  River  Coal  Co.  v.  Taple, 
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236  U.  S.  360,  59  L.  Ed.  616,  35  Sup.  Ct.  359,  upholding  Ohio  anti-screen 
law  of  1914  prohibiting  screened  coal  basis  of  payment  of  employee's 
wages,  without  determining  validity  of  separable  penalty  provisions; 
Ohio  River  etc.  Ry.  Co.  v.  Dittey  (Ohio  Tax  Cases),  232  U.  S.  694,  68 
If.  Ed.  746,  34  Sup.  Ct.  372,  upholding  Ohio  statute  of  1911  imposing 
excise  tax  of  four  per  cent  on  gross  intrastate  earnings  of  railroads  with-  ' 
out  determining  validity  of  separable  penalty  provisions;  Alabama  etc. 
Transp.  Co.  v.  Doyle,  210  Fed.  182,  invalidity  of  separable  excessive 
penalties  provision  is  not  ground  of  declaring  invalid  Public  Acts  of 
Michigan,  1913,  regulating  foreign  and  domestic  investment  companies, 
but  act  is  void  las  interference  with  intertate  commerce. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  31, 
84. 

Fact  that  freight  movement  begins  and  ends  within  limits  of  city  does 
not  take  from  it  character  of  actual  transportation  between  two  termini, 
other  conditions  obtaining. 

Approved  in  J.  B.  Doppes  Sons  Lumber  Co.  v.  Cincinnati  etc.  Ry.  Co., 
92  Ohio  St.  212,  110  N.  E.  641,  railroad  may  charge  rate  that  is  reason- 
able for  transportation  service  from  one  railroad  to  another  within  ter- 
minal limits  of  city  and  is  not  subject  to  General  Code,  §  9000,  relating 
to  switching  service. 

Order  of  Michigan  Ballroad  Oommission  requiring  interstate  railroads 
to  use  tracks  In  city  for  Interchange  of  intrastate  traffic  is  not  interference 
with  Interstate  commerce  nor  appropriation  of  terminals  for  use  of  other 
railroads. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  United  States,  238  U.  S.  20, 
59  L.  Ed.  1184,  35  Sup.  Ct.  696  (affirming  216  Fed.  684),  upholding  order 
of  Interstate  Commerce  Commission  requiring  carrier  to  extend  to  con- 
necting carrier  same  switching  facilities  extended  to  other  connecting 
carriers;  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commission,  236 
U.  S.  627,  631,  59  L.  Ed.  755,  756,  35  Sup.  Ct.  422,  upholding  order  of 
Michigan  Railroad  Commission  requiring  railroad  and  street  railway  to 
interchange  freight  and  passenger  traffic  and  to  make  physical  connec- 
tion for  such  purpose;  Pennsylvania  Co.  v.  United  States,  236  U.  S.  366, 
367,  369,  371,  59  L.  Ed.  625,  626,  627,  35  Sup.  Ct.  370  (affirming  214  Fed. 
448),  upholding  order  of  Interstate  Commerce  Commission  requiring 
interstate  carrier  to  receive  and  transport  over  its  terminals  interstate 
carload  shipments  of  connecting  carrier  on  same  terms  as  it  performs 
such  service  for  other  connecting  carriers ;  Chicago  etc.  Ry.  Co.  v.  Iowa, 
233  U.  S.  345,  58  L.  Ed.  998,  34  Sup.  tt.  692,  upholding  order  of  State 
Railroad  Commission  of  1909  requiring  carrier  to  receive  interstate  ship- 
ment of  coal  in  carload  lots  from  connecting  carrier  at  point  within  State 
without  requiring  unloading  and  reloading  into  its  own  cars;  Pacific  Tel. 
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&  Tel.  Co.  V.  Wright-Dickinson  Hotel  Co.,  214  Fed.  669,  upholding  order 
of  Railroad  Commission  requiring  telephone  company^  having  installed 
limited  telephone  service  in  hotel,  to  make  physical  connection  with  an- 
other telephone  company  having  complete  system  of  telephones  in  such 
hotel;  Chicago  etc.  Ry.  Co.  v.  State  Puhlic  Utilities  Commission,  267 
111.  557,  560, 108  N.  E.  742,  upholding  order  of  commission  requiring  car- 
riers entering  Chicago  to  continue  agreement  establishing  switching 
rates  until  rates  are  changed  by  agreement  or  by  commission;  Vandalia 
R.  Co.  V.  Public  Service  Commission,  182  Ind.  300,  301,  106  N.  E.  372, 
upholding  order  of  State  Railroad  Commission  requiring  carrier  to  re- 
ceive at  its  terminals  cars  transported  by  other  railroads;  Wisconsin 
Telephone  Co.  v.  Railroad  Commission,  162  Wis.  408,  409, 156  N.  W.  621, 
apholding  statute  of  1911  and  order  of  commission  requiring  physical 
connection  to  be  made  between  two  telephone  systems;  State  v.  Skagit 
River  Tel.  &  Tel.  Co.,  85  Wa«h.  39,  147  Pac.  889,  holding  order  of  com- 
mission requiring  two  telephone  companies  to  make  physical  connection 
and  dismissing  complaint  as  to  third  telephone  company,  discriminatory 
and  void. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  De  Fuent<ai,  236  U.  S.  161, 
164,  59  If.  Ed.  519,  520,  35  Sup.  Ct.  275,  Order  295  of  Louisiana  Railroad 
Commission,  relating  to  switching  between  connecting  carriers,  is  void 
as  burden  on  interstate  commerce;  State  v.  Louisville  etc.  R.  Go.,  69  Fla. 
215,  67  South.  876,  holding  Rules  3, 15,  and  17  of  Railroad  Commission 
!do  not  require  railroad  having  its  own  terminal  facilities  to  collect  and 
distribute  carloads  of  freight  for  competing  carrier;  Public  Service 
Conmiission  v.  Northern  Cent.  Ry.  Co.,  122  Md.  381,  90  Atl.  115,  116, 
order  of  commission  establishing  switching  district  for  Baltimore  and 
requiring  railroads  to  interchange  cars  loaded  with  freight  within  dis- 
trict is  void  as  not  furnishing  remunerative  rates  for  use  of  terminal 
facilities;  Washed  Sand  etc.  Co.  v.  Great  Northern  Ry.  Co.,  130  Minn. 
276,  153  N.  W.  611,  Laws  of  1913,  c.  90,  requiring  tariffs  to  be  based  on 
distance,  does  not  apply  to  switching  movements  within  shipping  point; 
dissenting  opinion  in  Pennsylvania  Co.  ▼•  United  States,  214  Fed.  451, 
majority  upholding 'order  of  Interstate  Commerce  Commission  requiring 
interstate  carrier  to  furnish  to  connecting  carriers  equal  terminal  facili- 
ties for  interchange  of  interstate  traffic. 

Power  of  State  or  Public  Service  Commission  to  compel  public  ser- 
vice corporations  to  make  connections  with  each  other.  Note, 
Ann.  Gas.  19160,  860. 

Requiring  connection  or  joint  use  of  properties  of  public  sendee  cor- 
poration as  a  taking.    Note,  50  L.  R.  A.  (N.  S.)  653,  655,  657. 

Miscellaneous.  Cited  in  Hocking  Valley  R.  Co.  v.  New  York  Coal  Co., 
217  Fed.  733,  132  C.  G.  A.  387,  action  under  Revised  Statatfls  of  Ohio, 
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§  3373-1,  for  failure  of  railroad  to  give  shipper  equal  switch-track  con- 
nections, is  statutoiy  liability  within  General  Code  of  Ohio,  §11,222; 
prescribing  six-year  limitation  of  action. 

231  U.  B.  474-481,  58  L.  Ed.  319,  34  Snp.  Ot.  148,  GBAHAM  ▼.  UKITED 
STATES. 

Where  bond  contemplated  extension  of  time  and  contract  provided  for 
modifications,  surety  is  not  discharged  by  waiver  of  time  limit  or  for  modi- 
fications made  without  its  consent. 

Distinguished  in  Bankers'  Surety  Co.  v.  Watts,  118  Ark.  495, 177  S.  W. 
21,  holding  clause  in  building  contract  pi-oviding  penalty  for  delay  in 
completing  contract  is  not  agreement  for  extension  of  jtime  and  dismiss- 
ing action  against  surety  for  failure  to  give  notice  within  time  specified 
by  bond. 

In  covrtu  of  United  States,  Judge  and  jury  are  assumed  to  be  competent 
to  play  parts  belonging  to  them  in  comitry  in  which  modem  Jnry  trial  had 
its  birth. 

Approved  in  Lawlor  v.  Loewe,  235  U.  S.  536,  59  L.  Ed.  849,  35  Sup.  Ct. 
170,  holding  use  of  word  "proof"  by  trial  judge  in  popular  way  for  evi- 
dence, in  action  for  damages  resulting  from  illegal  combination,  was  not 
prejudicial  in  view  of  caution  to  juiy  not  to  take  his  view  of  what  had 
been  proved;  Smith  v.  St.  Louis  etc.  R.  Co.,  214  Fed.  742,  131  C.  C.  A. 
43,  holding  in  action  for  death  of  brakeman  that  expression  of  opinion 
by  trial  judge  as  to  tendency  of  portions  of  evidence  was  not  error  whore 
he  admonished  jury  that  it  was  to  determine  questions  of  fact  independ- 
ently of  what  court  said. 

231  U.  8.  482-491,  68  L.  Ed.  825,  84  Sup.  Ct  144,  CHAVEZ  ▼.  BEBOEBB. 

Not  cited. 

231  V.  a  492-^95,  58  Ii.  Ed.  330,  84  Snp.  Ct  173,  T7NITED  STATES  ▼. 
CABTEB. 

Supreme  Omirt  has  no  authority,  under  Criminal  Appeals  Act  of  1907, 
to  review  mliag  of  District  Court  quashing  counts  of  indictment  as  bad  in 
law,  where  opinion  may  have  been  based  upon  Insulllclency  of  indictment 
and  not  upon  construction  of  statute. 

Approved  in  United  States  v.  Moist,  231  U.  S.  702,  58  L.  Ed.  446, 

34  Sup.  Ct.  255,  dismissing  writ  of  error  where  record  does  not  show 

judgment  sustaining  demurrer  to  indictment  turned  upon  controverted 

construction  of  statute  so  as  to  give  Supreme  Court  right  of  review 

under  Criminal  Appeals  Act  of  1907, 
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231  n.  S.  49&-612,  58  Lb  Ed.  332,  34  Sap.  Ct.  107,  NEW  YOBK  LIFE  INB. 
OO.  Y.  DEEB  LODGE  COUNTY. 

Iiunirance  is  not  commerce,  and  State  tax  on  insurance  companies  meas- 
ured by  excess  of  premiuns  over  losses  and  expenses  wltbin  State  is  not 
void  as  bnrden  on  interstate  commerce. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  915,  holding 
investment  company  is  not  engaged  in  commerce  and  upholding  Arkan- 
sas act  of  1913  r^ulating  investment  companies;  dissenting  opinion 
in  German  Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  420,  422,  L.  E.  A.  1915C, 
1189,  58  L.  Ed.  1025,  1026,  34  Sup.  Ct.  612,  majority  upholding  Kansas 
statute  of  1909  regulating  rates  of  fire  insurance. 

Distinguished  in  Thames  etc.  Marine  Ins.  Co.  v.  iTnited  States,  237 
U.  S.  25,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  824,  35  Sup.  Ct.  496,  tax  on 
policy  of  marine  insurance  on  exports  is  within  prohibition  of  Federal 
Constitution,  art.  I,  §  9,  and  amount  paid  under  War  Revenue  Act  of 
1898  is  recoverable  under  Refunding  Act  of  1902 ;  H.  B.  Marienelli  v. 
United  Booking  Offices,  227  Fed.  169,  cohibination  of  owners  of  theaters 
scattered  over  United  States  and  their  booking  agents  agreeing  not 
to  employ  performers  playing  outside  their  circuits  and  to  blacklist 
theaters  billing  blacklisted  performers  is  in  restraint  of  intei^tate  com- 
merce in  violation  of  Sherman  Anti-trust  Act;  Alabama  etc.  Transp. 
Co.  V.  Doyle,  210  Fed.  183,  Public  Acts  of  Michigan  of  1913,  pro- 
viding for  regulation  of  foreign  and  domestic  investment  eompanies, 
is  void  as  burden  upon  interstate  commerce. 

231  U.  S.  613-517,  58  L.  Ed.  339,  34  Sup.  Ot.  166,  GBEEY  ▼.  DOCEEN- 
DOBFF. 

Petition  by  assignee  of  bankrupt's  accounts  to  have  proceeds  of  ac- 
counts collected  by  trustee  in  bankruptcy  paid  over  to  him  is  controveny 
arising  in  bankruptcy  proceedings  within  section  24  of  Bankruptcy  Act, 
and  is  appealable. 

Approved  in  Hobbs  v.  Head  &  Dowst  Co.,  231  U.  S.  699,  56  L.  Ed.  444, 
34  Sup.  Ct.  253,  following  rule. 

Successive  assignment  of  accounts  as  security  for  advances  mads  to 
enable  assignor  to  obtain  goods  niade  before  knowledge  of  insolvency  Is  not 
void  against  general  creditors  as  secret  lien  where  there  was  no  active 
concealment,  nor  does  merely  keeping  silent  create  estoppeL 

Approved  in  Ward  v.  American  Agricultural  Chemical  Co.,  232  Fed. 
121,  146  C.  C.  A.  311,  following  State  court's  construction  of  South 
Carolina  recording  acts  that  such  acts  do  not  apply  to  assignments  of 
choses  in  action;  Root  Mfg.  Co.  v.  Johnson,  219  Fed.  406,  407,  135 
C.  C.  A.  139,  written  agreement  between  contractor,  railway  and  con- 
tractor's sureties  identifying  specific  fund  as  security  for  debt  for 
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materials  used  in  constructing  buildings  for  railway  creates  equitable 
lien  upon  such  fund  validf  as  against  contractor's  trustee  in  bankruptcy. 
Distinguished  in  In  re  Hawley  Down-Draft  Furnace  Co.,  233  Fed. 
457,  assignment  of  book  accounts  without  notice  to  debtors  is  void, 
under  Pennsylvania  law,  as  against  trustee  in  bankruptcy ;  Townsend  v. 
Ashepoo  Fertilizer  Co.,  212  Fed.  101, 128  C.  C.  A.  613,  unrecorded  agree- 
ment giving  seller  lien  on  goods  sold  is  void  under  Civil  Code  South 
Carolina  of  1912,  §  3740,  as  against  buyer's  trustee  in  bankruptcy. 

Miscellaneous.  Cited  in  Andrews  v.  Osbom,  239  U.  S.  629,  60  L.  Ed. 
475,  36  Sup.  Ct.  165,  affirming  judgment  on  authority  of  principal 
case. 

231  U.  8.  517-621,  58  L.  Ed.  343,  34  Sup.  Ot.  164,  KINDEB  ▼.  80HAKFF. 

After  estate  is  closed  and  two  year  period  prescribed  by  Bankruptcy 
Act  has  run.  Judge  cannot  by  ex  parte  order  reopen  estate  to  remove  bar 
and  allow  trustee  to  attack  sale  by  bankrupt  on  ground  of  fraud. 

Distinguished  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  859, 
suit  to  annul  patent  to  lands  issued  in  1902  brought  within  two  years 
of  discovery  in  1909  that  patents  were  obtained  through  fraudulent 
affidavits  is  not  barred  by  six  year  statute  of  limitations. 

231  U.  8.  622-^30,  58  I*.  Ed.  345,  34  Sup.  Ot.  161,  LXTDViaH  ▼.  AMEBI- 
CAN  WOOLEN  CO. 

Contract  under  whicb  goods  are  delivered  by  one  party  to  another  to 
be  sold  and  proceeds  less  discount  paid  to  former,  with  return  of  unsold 
goods,  is  contract  of  bailment,  and  consignor  is  entitled  to  goods  in  case  of 
bankruptcy  of  consignee. 

Approved  in  In  re  Thomas,  231  Fed.  516,  contract  under  which  pianos 
were  delivered  to  agent  for  sale  is  contract  of  consignment,  and  not 
of  sale;  McElwain-Barton  Shoe  Co.  v.  Bassett,  231  Fed.  892,  146 
C.  C.  A.  85,  contract  consigning  shoes  to  agent  for  sale  on  commission 
reserving  title  in  consignor  is  contract  of  factorage,  not  required  to 
be  recorded'  under  Kansas  law,  and  is  valid;  General  Electric  Co.  v. 
Brower,  221  Fed.  602,  137  C.  C.  A.  321,  contract  of  appointing  agent 
to  sell  lamps  was  agency,  not  sale,  and  lamps  in  possession  of  bank^ 
rupt  agent  did  not  pass  to  trustee  in  bankruptcy;  In  re  Handy,  218 
Fed.  957,  holding  contract  for  sale  of  fertilizer  to  dealer  was  bailment. 

Distinguished  in  Miller  Rubber  Co.  v.  Citizens'  Trust  &  Sav.  Bank, 
233  Fed.  491,  147  C.  C.  A.  374,  holding  contract  und^r  which  goods 
were  furnished  to  agent  passes  title  to  agent  and  goods  cannot  be 
reclaimed  from  his  trustee  in  bankruptcy;  In  re  St  rough  ton  Wagon 
Co.,  231  Fed.  678,  145  C.  C.  A.  562,  contract  of  sale  contemplating 
resale  and  reserving  title  in  seller  until  goods  are  paid  for  is  contract 
of  absolute  sale  reserving  lien  for  purchase  price,  which  must  be  re- 
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corded  under  Michigan  laws  to  be  valid  against  trustee  in  bankruptcy; 
Flanders  Motor  Co.  v.  Reed,  220  Fed.  644,  136  C.  C.  A.'  260,  holding 
contract  between  manufacturer  and  automobile  dealer  did  not  make 
reservation  of  title,  and  seller  was  not  entitled  to  retake  from  trustee 
in  bankruptcy  parts  in  possession  of  dealer  at  time  of  bankruptcy; 
Townsend  v.  Aahepoo  Fertilizer  Co.,  212  Fed.  100,  128  C.  C.  A.  613, 
unrecorded  agreement  giving  seller  lien  on  goods  sold,  whether  contract 
of  sale  or  bailment,  is  void,  as  against  trustee  in  bankruptcy,  under 
Civil  Code  of  South  Carolina  of  1912,  §  3740 ;  In  re  Harrington,  212 
Fed.  545,  provision  of  contract  for  retention  of  title  by  manufacturer 
to  parts  of  automobiles  furnished  dealer  for  sale  was  merely  colorable, 
and!  contract  is  void  as  against  dealer's  trustee  in  bankruptcy. 

231  U.  S.  580^540,  68  L.  Ed.  851,  84  8ap.  Ot.  159,  FSABODY  ▼.  UNITED 
STATES. 

Suit  against  government  must  rest  on  contract,  as  it  has  not  coiuested 
to  be  sned  for  torts,  even  tbongh  committed  by  officers  in  discharge  of  oA- 
cial  dnties. 

Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  207,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  United  States  is  not  liable  for 
damages  to  vessel  under  charter  to  it  for  services  outside  of  contract  in 
aid  of  another  vessel  of  United  States. 

281  U.  &  541-^8,  58  L.  Ed.  854,  84  Sap.  Ot  196,  SPSIKaSTEAD  ▼.  CRAW- 
FOBI>SVILLE  STATE  BANK. 

Attorneys  fee  provided  for  in  promissory  note  is  not  part  of  costs,  and 
may  be  considered  in  determining  amount  in  controversy  for  JozlsdictloDsl 
purposes. 

Approved  in  Lee  line  Steamers  ▼.  Robinson,  232  Fed.  419,  146 
C.  C.  A.  411,  interest  in  judgment  to  which  counsel  is  entitled  as  fee 
is  neither  interest  nor  costs,  but  part  of  judgment  for  purpose  of 
determining  jurisdiction  of  Federal  court  in  suit  to  determine  validity 
of  assignment  of  judgment;  Le  Roy  v.  Hartwick,  229  Fed.  859,  amount 
of  attorney's  fee  must  be  inelnded  in  jurisdictional  amount  in  action 
in  Federal  court  in  Arkansas  on  notes  executed  and  payable  in  Texas 
and  containing  stipulation  for  attorneys'  fees  placed  in  hands  of  attor- 
neys for  collection ;  British  etc.  Mortgage  Co.  v.  Stuart,  210  Fed  427, 
127  C.  C.  A.  157,  provision  in  mortgage  for  payment  of  attorneys'  fees, 
valid  in  Alabama  where  mortgaged  land  is  located,  is  enforceable,  but 
until  claim  is  due  and  services  rendered,  no  debt  exists  to  be  added 
to  amount  of  note  or  mortgage. 

Whether  amount  of  stipulated  attorneys'  fee  is  to  be  included  in 
computing  jurisdictional  amount.    Note,  49  L.  &.  A.  (N!.  8.) 
601. 
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231  tr.  S.  643>660,  68  I*.  Ed.  356,  34  Sup.  Ot.  186,  AETNA  LIFE  INS.  CO. 
▼.  MOOSE. 

ImAw  of  Georgia  as  determined  by  higbeet  court  recognizes  riglit  of  in- 
surer and  insured  to  make  their  own  contract  and  determine  for  themselves 
wbat  representations  are  material. 

Approved  in  Empire  Life  Ins.  Co.  v.  Jones,  14  Ga.  App.  658,  82  S.  E. 
67,  evidence  of  material  misrepresentations  as  to  use  of  intoxicants 
in  application  for  life  policy  demanded-  directed  verdict  for  insurance 
company. 

Bepresentation  that  applicant  has  never  been  rejected  is  material  to 
risk,  and  is  not  true  where  he  has  withdrawn  application  upon  advice  of 
medical  examiner  with  knowledge  that  company  would  reject  it. 

Approved  in  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  241  U.  S.  622, 
60  L.  Ed.  1211,  36  Sup.  Ct.  676,  denying  recovery  in  life  policies  where 
insured  permitted  application  containing  material  misrepresentations 
to  be  presented  by  subordinate  agents  of  company  and  accepted  policies 
issued  in  reliance  upon  such  statements;  Prudential  Ins.  Co.  v.  Moore, 
231  U.  S.  664,  566,  567,  58  L.  Ed.  371,  372,  34  Sup.  Ct.  191,  holding  it 
was  error  not  to  charge  jury  that  statement  of  applicant  for  life 
policy  that  he  had  never  been  rejected  was  material  and  untruthful, 
where  applicant  had  withdrawn  application  on  advice  of  medical  ad- 
viser with  kno'wledge  that  company  would  reject  him;  Mutual  Life  Ins. 
Co.  V.  Powell,  217  Fed.  568,  569,  133  C.  C.  A.  417,  medical  examiner's 
knowledge  of  fraud  in  statement  in  application  for  life  policy  is  not 
chargeable  to  company,  and  fraud  avoids  policy. 

Distinguished  in  Mutual  life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  38, 
39,  127  C.  C.  A.  467,  holding,  under  statute  of  Florida  of  1906,  declar- 
ing every  person  receiving  money  for  insurance  company  to  be  agent 
thereof,  that  knowledge  of  agent  and  medical  examiner  of  falsity  of 
statements  in  application  is  chargeable  to  company;  New  Amsterdam 
Casualty  Co.  v.  Mays,  43  App.  D.  C.  87,  adhering  to  ruling  on  former 
appeal  in  action  on  accident  policy  that  questions  in  application  were 
not  intended  to  elicit  information  as  to  rejection  for  life  insurance. 

Agreement  in  policy  that  no  person  other  than  executive  officer  can 
vary  its  terms  is  binding. 

Approved  in  Lumber  Underwriters  v.  Rife,  237  U.  S.  609,  59  L.  Ed. 
1143,  35  Sup.  Ct.  717,  provision  in  policy  of  fire  insurance  prescribing 
express  condition  cannot  be  varied  by  parol  proof  that  condition  was 
waived  at  time  of  delivery  of  policy;  Westphall  v.  Metropolitan  Life 
Ins.  Co.,  27  Cal.  App.  739,  151  Pac.  161,  where  policy  provides  that 
no  statement  of  solicitor  not  in  writing  binds  company,  knowledge  of 
medical  examiner  contrary  to  statements  in  application  docs  not  bind 
eompany  or  constitute  waiver  as  to  such  false  statements. 
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Whether  consolldatloii  of  two  eases  is  reasonable  within  meaning  of 
BeYised  Statutes,  section  921,  need  not  be  determined  by  Supreme  Oonrt, 
where  it  directs  new  trial  on  other  grounds. 

Approved  in  Prudential  Ins.  Co.  v.  Moore,  231  U*.  S.  568|  58  L.  Ed. 
872,  34  Sup.  Ct.  191,  following  rule. 

231  V.  8.  660-568,  58  J*.  Ed.  367,  34  Snp.  Ot.  191,  PBXJDENTIAL  IKS.  OO. 
▼.  MOOBE. 

Statement  that  applicant  for  life  insurance  had  never  been  rejected 
is  materiaJ  and  false  whore  applicanfe  withdrew  application  on  advice  of 
medical  examiner  with  knowledge  that  company  would  reject  him. 

Distinguished  in  New  Amsterdam  Casualty  Co.  v.  Mays,  43  App.  D.  C. 
87y  adhering  to  ruling  on  former  appeal  in  action  on  accident  policy 
that  questions .  in  api)lication  were  not  intended  to  elicit  information 
as  to  rejection  for  life  insurance. 

Insurer  is  not  estopped  to  contest  policy  on  ground  of  misrepresenta- 
tion material  to  risk  by  knowledge  of  agent,  where  terms  of  policy  pre- 
cluded variation  by  agent. 

Approved  in  Mutual  life  Ins.  Co.  v.  Powell,  217  Fed.  668,  569, 
133  C.  C.  A.  417,  medical  examiner's  knowledge  of  fraud  in  statement 
in  application  for  life  policy  is  not  chargeable  to  company,  and  fraud 
avoids  policy;  Mutual  Life  Ins.  Co.  v.  Hilton-Green,  211  Fed.  39,  127 
C.  C.  A.  467,  holding  under  Florida  statute  of  1906,  declaring  every 
person  receiving  money  for  insurance  company  to  be  agent  thereof, 
that  knowledge  of  agent  and  medical  examiner  of  falsity  of  statements 
in  application  is  chargeable  to  company,  and  allowing  recovery  on 
policies. 

Effect  of  agent's  insertion  in  application  of  false  answers  to  ques- 
tions correctly  answered  by  insured.    Note,  L.  R.  A.  1915A,  273. 

231  n.  S.  668-670,  58  L.  Ed.  372,  34  Sup.  Ot.  186,  SEATTLE,  B.  ft  S.  BY. 
CO.  ▼.  WASHINGKTON  EX  RET..   LINHOFF. 

Supreme  Court  of  United  States  does  not  sit  to  revise  construction  of 
documents  by  State  courts,  even  if  alleged  to  be  contracts  protected  by 
Federal  Constitution. 

Approved  in  In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A.  866,  following 
State  court's  construction  of  Washington  Workmen's  Compensation  Act 
of  1911  that  liability  of  employer  to  contribute  assessments  is  not  tax, 
and  denying  priority  of  i)ayment  under  Bankruptcy  Act  of  1898. 

Miscellaneous.  Cited  in  Seattle  etc.  Ry.  Co.  v.  Seattle,  216  Fed. 
700,  reciting  history  of  litigation.  * 
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231  U.  B.  571-577,  58  L.  Ed.  375,  34  Snp.  Ct.  182,  FULLMAN  CO.  v.  CBOOM. 

Suit  to  enjoin  public  officer  from  enforcing  statute  is  personal,  and  in 
absence  of  statutory  provision  for  continuing  it  against  bis  successor,  abates 
upon  bis  death  or  retirement  from  office. 

Approved  in  Com  Products  Refining  Co.  v.  Weigle,  221  Fed.  989, 
stipulating  that  evidence  in  suit  against  former  food  commissioner  to 
restrain  enforcement  of  statute  should  be  evidence  in  suit  against  his 
successor  in  office,  where  parties  doubtful  of  right  to  revive  suit  insti- 
tuted new  suit. 

Miscellaneous.  Cited  in  Pullman  Co.  v.  Enott,  235  U.  S.  25,  59  L.  Ed! 
110,  35  Sup.  Ct^  2y  incidentally. 

231  n.  &  678-583,  68  L.  Ed.  377,  31  Snp.  Ct.  179,  PHOENIX  RAILWAY 
00.  y.  LANDI8. 

■ 

Federal  Supreme  Court  In  reviewing  Judgment  of  territorial  court  will 
accept  that  court's  copstruction  of  local  statute. 

Approved  in  Schmidt  v.  Bank  of  Commerce,  234  U.  S.  66,  58  L.  Ed. 
1215,  34  Sup.  Ct.  730,  accepting  ruling  of  territorial  court  of  New  Mex- 
ico on  local  questions  of  pleading  and  practice;  Herbert  v.  Bicknell, 
233  U.  S.  73,  58  L.  Ed.  856,  34  Sup.  Ct.  562,  following  decision  of 
Hawaiian  Supreme  Court  that  leaving  copy  of  summons  at  place  where 
defendant  last  had  stopped  was  leaving  it  at  his  last  and  usual  abode 
within  Revised  Laws  of  Hawaii,  §  2114 ;  Territory  of  Arizona  v.  Copper 
Queen  Consolidated  Min.  Co.,  233  U.  S.  94,  58  L.  Ed.  866,  34  Sup.  Ct. 
546,  affirming  judgment  of  Supreme  Court  of  territory  of  Arizona  that 
board  of  equalization  had  no  power  under  territorial  statute  to  raise 
assessment  upon  eight  of  sixty-five'  mining  claims  originally  assessed 
en  masse;  Tevis  v.  Ryan,  233  U.  S.  291,  58  L.  Ed.  967,  34  Sup.  Ct.  481. 
affirming  judgment  of  Supreme  Court  of  Territory  of  Arizona  acting 
under  Revised  Statutes  of  Arizona  of  1901,  providing  for  remitting 
excessive  damages  pending  appeal;  Barnes  v.  Alexander,  232  U.  S.  120, 
122,  58  L.  Ed.  583,  34  Sup.  Ct.  276,  following  decision  of  territorial 
court  that  parties  having  lien  on  fund  can  follow  it  into  hands  of 
others  than  person  originally  receiving  it;  Santa  Fe  Central  Ry.  Co.  v. 
Friday,  232  U.  S.  700,  58  L.  Ed.  803,  34  Sup.  Ct.  468,  holding  District 
Court  of  United  States  for  New  Mexico  has  jurisdiction  of  action  for 
injuries  under  Federal  Employers'  Liability  Act  of  1906 ;  Work  •  v. 
United  Globe  Mines,  231  U.  S.  599,  58  L.  Ed.  392,  34  Sup.  Ct.  274, 
accepting  State  court's  construction  of  statute  of  limitations  concern- 
ing real  estate  in  suit  to  quiet  title  to  mining  property,  and  holding 
nonresident  corporation  obtained  title  by  five  years'  adverse  possession ; 
In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A.  856,  following  State  court's 
construction  of  Washington  Workmen's  Compensation  Act  of  1911  that 
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liability  of  employer  to  contribute  assessments  is  not  tax,  and  deujring 
priority  of  payment  under  Bankruptcy  Act  of  1898. 

Objection  that  verdict  is  against  weight  of  evidence  or  that  damages 
are  ezcessiye  cannot  be  considered  in  Federal  Supreme  Court  on  wilt  of 
arror  to  review  Judgment  of  territorial  court,  where  there  was  some  evi- 
dence to  go  to  Jury. 

Approved  in  Emens  v.  Lehigh  Valley  R.  Co.,  223  Fed.  832,  under 
Code  of  Civil  Procedure  of  New  York,  §§  1903,  1904,  providing:  for  re- 
covery of  damages  in  action  for  death  of  exclusive  benefit  of  next  of 
kin,  measure  of  damages  is  for  jury. 

Miscellaneous.  Cited  in  Maroun  v.  Louisiana,  239  U.  S.  630,  60  L.  Ed. 
476,  36  Sup.  Ct.  166,  dismissing  for  want  of  jurisdiction;  Mills  v.  Ter- 
ritory of  New  Mexico,  235  U.  S.  687,  69  L.  Ed.  425,  35  Sup.  Ct.  203, 
affirming  decree  on^  authority  of  principal  case. 

281  V.  a  683-587,  58  L.  Ed.  381,  34  Sup.  Ot.  178,  JOHN  v.  PAXJIXIK. 

Mode  of  subjecting  Judgments  of  subordinate  State  courts  to  review 
in  State  Supreme  Court  is  matter  of  local  concern,  and  not  within  control 
of  Congress. 

Approved  in  Moss  v.  Ramey,  239  U.  S.  547,  60  L.  Ed.  431,  36  Sup.  Ct. 
185,  holding,  in  suit  to  quiet  title  to  unsurveyed  island  in  navigable 
stream.  State  court  may,  upon  second  appeal,  recall  decision  upon  first 
appeal  in  deference  to  intermediate  decision  of  Federal  Supreme  Court. 

Miscellaneous.  Cited  in  Britton  v.  Wlieeler,  235  U.  S.  687,  59  L.  Ed. 
425,  35  Sup.  Ct.  203,  and  Maroun  v.  Louisiana,  239  U.  S.  630,  60  L.  Ed. 
476,  36  Sup.  Ct.  165,  both  dismissing  for  want  of  jurisdiction. 

281  n.  S.  588-594,  68  L.  Ed.  884,  34  Sdp.  Ct.  175,.  BAKER  v.  WARNER. 
Motions  in  arrest  of  Judgment  are  not  favored. 
Approved  in  Washington  Herald  Co.  v.  Berry,  41  App.  D.  C.  338, 
denial  of  motion  in  arrest  of  judgment  in  action  for  libel  was  not  error. 

Federal  Supreme  Court  is  not  limited  to  consideration  of  points  pre- 
sented by  plaintiff  in  error  on  writ  of  error  to  review  Judgment  of  inter- 
mediate tribunal  reversing  Judgment  of  trial  court,  but  must  enter  Judg- 
ment which  should  have  been  rendered  by  court  below  on  record  before  it. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
528,  59  If.  Ed.  70S,  35  Sup.  Ct.  298,  reversing  judgment  of  Circuit  Court 
of  Appeals  discharging  guaranty  company  from  liability;  Bacr  Bros. 
Mercantile  Co.  v.  Denver  etc.  R.  R.  Co.,  233  U.  S.  490,  58  L.  Ed.  1062, 
34  Sup.  Ct.  641,  reversing  decision  of  Circuit  Court  of  Appeals  and  hold- 
ing order  of  reparation  of  Interstate  Commerce  Commission  was  not  void 
because  of  absence  of  concurrent  provision  establishing  rate  for  future. 
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Where  wcrdfl  ace  not  libelous  per  se,  yet,  In  light  of  extrlnsle  facts 
averred,  msy  he  construed  to  have  defamatory  meaning,  questions  whether 
extrinsic  facts  exist  and  whether  facts  couiiled  with  words  make  publica- 
tion libelous  are  for  Jury. 

Approved  in  Washington  Herald  Co.  v.  Beny,  41  App.  D.  C.  340,  in 
libel  action  wHere  words  are  not  libelous  per  se,  but  in  light  of  extrinsic 
facts  may  be  construed  to  have  defamatory  meaning,  question  is  for  juiy. 

281  U.  8.  595-600,  68  L.  Sd.  389,  84  Sup.  Ct  274,  WOBK  v.  xmiTED 
OLOBE  MINES. 

Supreme  Court  accepts  construction  whltih  territorial  court  has  placed 
upon  local  statute,  and  will  not  reverse  same  except  upon  clearest  convic- 
tion of  serious  error. 

Approved  in  Schmidt  v.  Bank  of  Commerce,  234  U.  S.  66,  58  L.  Ed. 
1215,  34  Sup.  Ct.  730,  accepting  ruling  of  territorial  court  of  New  Mexico 
on  local  question  of  pleading  and  practice;  Territory  of  Arizona  v. 
Copper  Queen  Consolidated  Min.  Co.,  233  U.  S.  94,  58  L.  Ed.  866,  34  Sup. 
Ct.  546,  affirming  judgment  of  territorial  court  that  board  of  equalization 
had  no  power  under  statute  of  territory  to  raise  assessment  upon  eight 
of  sixty-five  mining  claims  originally  assessed  en  masse;  Tevis  v.  Ryan, 
233  U.  S.  291,  58  L.  Ed.  967,  34  Sup.  Ct.  481,  affirming  judgment  of  ter- 
ritorial Supreme  Court  acting  under  Revised  Statutes  of  Arizona  of  1901, 
providing  for^emitting  excessive  damages  pending  appeal. 

Miscellaneous.  Cited  in  Mills  v.  Territory  of  New  Mexico,  235  U,  S. 
687,  59  L.  Ed.  425,  35  Sup.  Ct.  203,  affirming  decree  on  authority  of  prin- 
cipal case. 

231   U.   a   601-615,   58  Ik   Ed.   398,   84  Sup;   Ot   263,   VAN   SYOKEI*  v. 
ABSUAOA. 

Not  cited. 

231  n.  S.  616-622,  58  !•.  Ed.  400,  84  gup.  Ot.  272,  WISCONSIN  EX  BEL. 
BOLENS  ▼.  FBEAB. 

Not  cited. 

281  U.  S.  622-430,  58  L.  Ed.  404,  34  Sup.  Ot.  226,  WTANBOTTE  COUNTY 
GAS  CO.  V.  KANSAS  EX  BEL.  MABSHALL. 

Municipality  was  not  authorized  hy  Kansas  Laws  of  1903,  chaptei  122, 
sections  2,  51,  169,  176,  to  limit  its  power  hy  contract  to  fix  reasonahle  gas 
rates  for  future. 

Approved  in  State  v.  Kansas  Postal  Telegraph  Co.,  96  Kan.  304,  150 
Pac.  547,  holding  telegraph  company  could  not  discontinue  station  main- 
tained at  deficit  for  numher  of  years  without  consent  of  Public  Utilities 
Commission;  Benwood  v.  Public  Service  Commission,  75  W.  Va.  134,  83 
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S.  E.  298,  change  by  Public  Service  Commission  of  rates  established  by 
franchise  ordinance  is  not  impairment  of  obligation  of  contract. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fran- 
chise or  charter.    Note,  L.  E.  A.  19150,  265. 

231   0.   8.    631-636,   68   I*.   Ed.   410,   34   Sup.   Ot.   269,   PENNlKaTQK  ▼. 
UNITED  STATES^ 

Not  cited. 

231  n.  S.  630-646,  68  L.  Ed.  413,  84  Sup.  Ct.  255,  IN  BE  LOUISYILLE. 

Mandate  reversing  Judgment  that  rates  were  confiscatory  without  preju- 
dice and  remanding  case  permitted  further  proceedings  and  appointment  of 
master  to  ascertain  amount  collected  within  injunction  period  was  within 
discretion  of  Judge  of  Ilistrict  Court. 

Approved  in  Louisville  v.  Cumberland  Tel.  etc.  Co.,  231  U.  S.  653,  58 
L.  Ed.  419,  34  Sup.  Ct.  260,  following  rule;  Bellamy  v.  St.  Louis  etc.  Ry. 
Co.,  220  Fed.  878, 136  C.  C.  A.  442,  Federal  court  in  complying  with  man- 
date of  Supreme  Court  reversing  decree  enjoining  enforcement  of  rate 
.statute  may  appoint  master  to  determine  damages  sustained  by  shipx)ers 
by  granting  of  injunction,  but  it  cannot  enjoin  shippers  from  recovering 
overcharged  by  action  under  statute;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy, 
211  Fed.  181,  Federal  court  having  taken  jurisdiction  to  determine  dam- 
ages to  shippers,  growing  out  of  its  enjoining  enforcement  of  rate  statute, 
may  enjoin  suits  in  State  courts  by  shippers  to  enforce  claims. 

Miscellaneous.  Cited  in  In  re  Engelhard  and  Sons  Co.,  231  U.  S.  647, 
648,  58  L.  Ed.  417,  reciting  history  of  litigation. 

231  U.  S.  646-662,  58  L.  Ed.  416,  84  Sup.  Ot.  258,  IN  BE  ENOELHABD  ft 
SONS  00. 

Municipality  is  proper  party  to  represent  subscribers  in  suit  to  collect 
sums  in  excess  of  rates  fixed  by  ordinance  pending  injunction,  and  District 
Oourt  is  not  compelled  under  Equity  Eule  38  to  allow  subscrlher  to  inter- 
vene. 

Approved  in  Bellamy  v.  St.  Louis  etc.  Ry.  Co.,  220  Fed.  878,  136 
C.  C.  A.  442,  Federal  court  in  complying  with  mandate  of  Supreme  Court 
reversing  decree  enjoining  enforcement  of  rate  statute  may  appoint 
master  to  determine  damages  of  shippers  resulting  from  injunction,  but 
it  cannot  enjoin  shippers  from  maintaining  action  for  overcharges  under 
statute;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  181,  Federal  court 
having  taken  jurisdiction  to  determine  damages  to  shippers  resulting 
from  enjoining  enforcement  of  rate  statute  may  enjoin  suits  in  State 
court  by  shippers  to  enforce  claims  for  overcharges ;  Pioneer  Tel.  &  Tel. 
Co.  V.  State,  40  Okl.  430,  431,  138  Pac.  1038,  1039,  action  may  be  main- 
tained before  Corporation  Commission  in  name  of  State  to  recover  ex- 
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cess  rates  for  telephone  services  demanded  by  company  in  violation  of 
orders  of  commission,  and  company,  not  having  challenged  order  (1)  by 
appeal  (2),  by  application  to  set  it  aside,  or  (3)  by  suit  to  restrain  its 
enforcement,  cannot  set  up  defense  of  its  invalidity  as  unreasonable  and 
confiscatory. 

281  U.  8.  662-663,  58  L.  Ed.  419,  84  Sup.  Ot.  260,  LOUISVILLE  ▼.  OUM- 
BEBLAND  tEL.  &  TEL.  CO. 

Miscellaneous.  Cited  in  Bellamy  v.  St.  Louis  etc.  Ry.  Co.,  220  Fed. 
878,  136  C.  C.  A.  442,  Federal  court  entering  judgment  on  mandate  of 
Supreme  Court  reversing  injunction  against  rate  statute  may  appoint 
master  to  determine  damages  to  shippers  from  overcharges,  but  it  can- 
not enjoin  shippers  from  maintaining  action  under  statute  for  over- 
charges; St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed.  915,  court  in  complying 
with  mandate  from  Supreme  Court  reversing  decree  of  District  Court 
and  directing  dismissal  without  prejudice,  may  retain  case  to  collect  and 
disburse  overcharges  and  may  appoint  master  before  whom  shipper  may 
prove  claim. 

231  tr.  8.  654r-668,  Ann.  Oas.  1915A,  49,  58  L.  Ed.  419,  34  Sap.  Ot.  222, 
UKITEB  STATES  ▼.  AKTIKAMNIA  OHEMIOAL  CO. 

Pure  Food  and  Drags  Act  of  1906  is  to  be  Interpreted  to  carry  out  its 
purpose  to  prevent  snrreptitioiis  sato  of  certain  noxious  drags  and  their 
derivatives. 

Approved  in  United  States  v.  Forty  Barrels,  241  U.  S.  277,  60  L.  Ed. 
1001,  36  Sup.  Ct.  673,  construing  Pure  Food  and  Drugs  Act  of  1906  and 
holding  poisonous  ingredient  may  be  added  ingi-cdient  within  meaning 
of  section  7,  although  it  is  covered  by  formula  and  made  constituent  of 
article  sold ;  Glaser  etc.  Co.  v.  United  States,  224  Fed.  87,  139  C.  C.  A. 
666,  construing  Pure  Food  and  Drugs  Act  of  1906  and  affirming  convic- 
tion of  manufacturer  delivering  adulterated  food  to  wholesaler  engajrod 
in  interstate  commerce  under  continuing  guaranty  that  food  complies 
with  provisions  of  act ;  United  States  v.  Toledo  Newspaper  Co.,  220  Fed. 
483,  construing  act  of  1831  declaratory  of  law  concerning  contempts  not 
to  exempt  publishers  and  editors  from  attachment  for  contempt  for  pub- 
lications improperly  affecting  pending  case;  United  States  v.  150  Cases 
'  of  Fruit  Puddine,  211  Fed.  365,  construing  Pure  Food  and  Drugs  Act  of 
19G6  and  holding  use  of  distinctive  names  ''cream  vanilla"  and  ''rose 
vanilla'^  did  not  constitute  misbranding. 

Begulation  28  for  enforcement  of  Food  and  Drags  Act  of  1906,  requir- 
ing labels  on  preparations  enumerated  in  act,  to  state  not  only  name  of 
derivative,  "but  from  what  substance  it  is  derived  is  valid. 

Approved  in  United  States  v.  Foster,  233  U.  S.  527,  58  L.  Ed.  1080,  34 
Sup.  Ct.  666,  upholding  regulation  of  Postmaster-general,  under  Revised 
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• 

Statutes,  §  161,  notifying  postmaster  that  gross  receipts  of  his  office  from 
sale  of  stamps  in  nnusual  quantities  to  be  used  in  mailing  matter  at 
other  postoffices  will  not  be  included  in  determining  his  salary;  Tucker 
V.  Williamson,  229  Fed.  213,  upholding  r^ulation  of  Treasury  Depart- 
ment that  physician  must  be  in  personal  attendance  upon  patient  to 
come  within  exemption  of  section  2  of  Harrison  Narcotic  Act  of  1914; 
St.  Louis  Independent  Packing  Co.  v.  Houston,  215  Fed.  561, 132  C.  C.  A. 
65,  construing  Meat  Inspection  Act  of  1907  and  holdi&g  regulation  of 
Secretary  of  Agriculture  relating  to  excess  of  cereals  and  water  in  sau- 
sage void. 

231  U.  8.  669-676,  58  L.  Ed.  425,  34  Sup.  Ct  260,  MXTIiOREVT  ▼.  SAN 
FRANCISCO. 

Under  San  Francisco  charter,  clerk  of  8up«rior  Court  must  account  to 
comity  for  that  portion  of  naturalixation  fees  retained  by  him  under  act 
of  Congress  of  1906. 

Approved  in  People  v.  Witzeman,  268  111.  511,  512,  513,  514,  109  N.  E. 
337,  holding  fees  charged  under  act  of  1906  relating  to  naturalization 
are  payable  to  clerk  of  court  as  official,  not  as  individual,  and  clerk  is 
not  entitled  to  retain  them  in  excess  of  i*egular  salary;  County  of  Berk- 
shire V.  Cande,  222  Mass.  89,  90,  91,  92,  93,  109  N.  E.  838,  839,  840,  con- 
struing State  statute  of  1908  as  requiring  county  clerks  to  account  for 
and  to  pay  to  county  treasurer  one-half  fees  received  in  naturalization 
proceedings  under  act  of  Congress  of  1906 ;  Schuylkill  County  v.  Reese, 
249  Pa.  282,  285,  287,  95  Atl.  77,  78,  79,  fees  received  in  naturalization 
proceedings  by  prothonotary  of  common  pleas  court  of  county  of  more 
than  one  hundred  and  fifty  thousand  inhabitants  and  retained  by  him 
under  act  of  1876  are  property  of  county. 

Recovery  of  fees  or  compensation  paid  to  public  officer  illegally  or 
by  mistake.    Note,  Ann.  Caa.  1916B,  812. 

231  U.  8.  675-680,  58  la.  Ed.  430,  34  Sup.  Ct.  220,  PENNELL  ▼.  PHTLA- 
DEU^HIA  &  B.  E.  CO. 

Automatic  coupler  between  engine  and  tender  is  not  required  by  Amend- 
ment of  1903  to  Safety  Appliance  Act  of  1898. 

Approved  in  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  734,  58  L.  Ed. 
1568,  34  Sup.  Ct.  897,  although  original  Safety  Appliance  Act  of  1893 
may  have  applied  only  to  freight-cars,  amendment  of  1903  standardizes 
height  of  drawbars  upon  locomotives,  excepting  such  as  are  in  terms 
exempted. 

Liability  to  employee  for  injury  sustained  in  coupling  cars  not  prop- 
erly equipped  with  couplers  as  required  by  State  or  Federal  stat- 
ute.   Note,  4  N.  C.  0.  A.  481. 

What  is  included  in' term  ''car.''    Note^  AjqU.  Gas.  I914D,  46. 
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231  U.  8.  681-683,  58  la.  Ed.  434,  34  Sup.  Ct  262,  TINKEB  ▼.  MIDLAND 
VAIXET  BCBBCANTILE  CO. 

Allegation  of  consideration  ia  not  generally  considered  necessary  in 
complaint  on  promissory  note,  but  if  there  is  conflicting  evidence,  payee 
has  harden  of  proof. 

Approved  in  Smythe  v.  Central  etc.  Ry.  Co.,  88  Vt.  67,  90  Atl.  904, 
where  receivers'  bonds  were  issued  as  pledge  to  secure  loan  to  receivers, 
pledgee's  title  ceases  upon  payment  of  loan^  and  failure  of  consideration 
is  good  defense  in  action  on  bonds. 

231  U.  8.  688-690,  58  L.  Ed.  436,  34  8ap.  Ot.  218,  TBUCBLE  ▼.  SEATTLE. 

8tatnte8  of  1906  and  1907  of  Wadiington  authorizing  assessment  for 
benefit  of  local  Improvements  on  leaseholds  of  tide-land,  leased  by  State, 
is  not  Impairment  of  implied  covenant  that  lessor  will  pay  assessment. 

Distinguished  in  North  American  Lumber  Co.  v.  Blaine,  81  Wasb.  17, 
142  Pac.  439,  statute  authorizing  assessment  of  tide-lands  does  not 
authorize  city  to  levy  special  assessment  for  local  improvements  on  lease- 
hold interest  in  harbor  area  leased  by  State. 

231  U.  8.  600-692»  58  L.  Ed.  439,  34  Sup.  Ot.  263,  FIZA  HEBMANOS  V. 
OALDENTET. 

Supreme  Court  wUl  not  go  behind  well-warranted  findings  of  fact  as 
to  question  of  amount  where  appellants  admitted  propriety  of  charging  in 
crease  in  value  of  estate  as  profit. 

Approved  in  De  La  Rama  v.  De  La  Rama,  241  U.  S.  159,  60  L.  Ed.  934, 
36  Sup.  Ct.  518,  disallowing  attempt  to  open  questions  of  detail  such  as 
chai-ge  of  estimated  profits,  where  nothing  in  record  indicates  method  of 
Court  of  First  Instance  in  Philippine  Islands  in  liquidating  assets  of  con- 
jugal partnership,  was  not  in  accord  with  method  prescribed  by  code. 

231  U.  S.  692-701,  58  L.  Bd.  440,  34  Sup.  Ot  253,  HOBB8  V.  HEAD  ft 
DOWST  OO. 

Supreme  Court  wiU  not  prevent  enforcement  of  lien  for  labor  on  prop- 
erty of  bankrupt  estahlished  by  State  court,  where  suhstantial  Justice  is 
done  in  allowing  lien  on  one  hundred  and  eighty-seven  thousand  dollar 
building  completed  with  exception  of  shutters  costing  ahout  one  thousand 
dollars. 

Approved  in  In  re  Bach,  212  Fed.  576,  refusing  to  enjoin  entry  of  final 
judgment  in  State  court,  where  prior  to  filing  bankruptcy  petition,  claim- 
ants sued  to  enforce  loggers'  liens  and  decision  was  rendered  in  favor 
of  claimants  prior  to  issuance  of  restraining  order  in  bankruptcy  pro- 
ceedings. 

Effect  of  bankruptcy  of  property  owner  on  mechanics '  liens.    Note, 
L.  R.  A.  1915F,  1135. 
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231  U.  8.  701-703,  58  L.  Ed.  444,  84  Sup.  Ot.  256,  TTNITED  STATES  v. 
MOIST. 

Miscellaneous.  Cited  in  Eastman  v.  Armstrong-Byrd  Music  Co.,  212 
Fed.  668,  52  L.  B.  A.  (N.  S.)  108, 129  C.  C.  A.  198,  incidentaUy. 

231  U.  &  703-709,  68  L.  Ed.  445,  34  Sap.  Ot.  242,  BAINET  ▼.  W.  B.  GBACE 
&  CO. 

Act  of  Congress  of  1911  to  diminish  easpense  of  proceedings  on  appeal 
and  writ  of  error  or  certiorari  wiU  be  construed  in  ligbt  of  manifest  par- 
pose  to  save  expense  in  litigation. 

Approved  in  United  States  v.  Motion  Picture  Patents  Co.,  230  Fed. 
542,  while  record  as  printed  by  parties  was  in  convenient  form  and  con- 
formed to  rule  31  and  provision  of  statute,  District  Court  could  not 
approve  transcript  of  record  for  transmission  to  Supreme  Court  without 
statement  of  testimony  in  narrative  form  required  by  rule  75  unless 
Supreme  Court  grants  leave  to  omit  statement. 

Where  printed  transcript  of  record  was  filed  In  compliance' with  act  of 
Congress  of  1911,  clerk  of  Court  of  Appeals  could  not  charge  supervision 
fee. 

Approved  in  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Co.,  235  U.  S.  387,  388,  69  L.  Ed.  283,  35  Sup.  Ct.  132,  holding  provisions 
of  act  of  1911  in  regard  to  clerk's  fee  for  supervision  of  printing  record 
applies  to  appeal  from  interlocutory  decree  which  is  final  within  intend- 
ment of  statute;  In  re  Burr  Mfg.  Co.,  215  Fed.  899,  132  C.  C.  A.  238, 
order  in  so-called  omnibus  proceeding  in  bankruptcy  directing  distribu- 
tion of  proceeds  of  sale  of  securities  among  claimants  is  final  decree 
within  meaning  of  act  of  Cbngress  of  1911,  abolishing  sui)ervision  fee 
where  final  decree  is  sought  to  be  reviewed  by  Circuit  Court  of  Appeals. 

231  U.  8.  710-724,  58  L.  Ed.  448,  34  Sap.  Ct.  244,  CAMERON  ▼.  UNITED 
STATES. 

Estate  is  in  process  of  administration  within  meaning  of  section  21a  of 
Bankruptcy  Act  of  1898  after  filing  of  petition  in  bankruptcy  and  appoint- 
ment of  receiver,  and  examination  may  be  ordered  prior  to  adjudication. 

Approved  in  Abbott  v.  Wauchula  Mfg.  &  Timber  Co.,  229  Fed.  681, 
144  C.  C.  A.  87,  provision  of  Bankruptcy  Act,  §  21a,  relating  to  re- 
quiring examination  of  bankrupt,  does  not  confer  power  to  obtain  evi- 
dence for  use  at  trial  on  issue  of  solvency  or  insolvency,  and  only  result 
of  failure  to  attend  examination  is  to  cast  burden  of  proof  of  solvency 
upon  bankrupt ;  Ulmer  v.  United  States,  219  Fed.  644,  134  C.  C.  A.  127, 
affirming  conviction  of  third  person  for  perjury  committed  in  bankruptcy 
proceeding,  where  testimony  of  accused' was  material  to  issue;  Rawlins 
V.  Hall-Epps  Clothing  Co.,  217  Fed.  885,  886,  133  C.  C.  A.  594,  bank- 
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ruptcy  court  may  order  examination  in  involuntary  bankruptcy  proceed- 
ings before  adjudication  and  in  absence  of  receiver. 

Filing  of  bankruptcy  petition  operates  to  place  property  of  alleged 
bankrupt  In  custodla  legls  and  prevents  creditor  from  attacliing  it. 

Approved  in  Jn  re  Larkey,  214  Fed.  869,  bankruptcy  court  has  juris- 
diction to  determine  rights  of  bankrupt  lessee  under  lease  subject  to  for- 
feiture for  breach  of  covenant,  and  fact  that  receiver  does  not  assert 
claim  to  leasehold  does  not  oust  court  of  jurisdiction ;  Pugh  v.  Loisel,  219 
Fed.  423,  135  C.  C.  A.  221,  State  court  cannot  after  filing  of  petition  in 
bankruptcy,  but  before  adjudication,  order  foreclosure  of  mortgage  on 
part  of  property;  In  re  Schow,  213  Fed.  618,  release  of  valid  lien  of 
attachment  levied  more  than  four  months  before  bankruptcy  by  taking 
of  debtor's  receipt  for  property  defeats  right  of  attaching*  creditor  to 
prior  lien  in  bankruptcy  proceeding. 

Immunity  porovided  by  section  7  of  Bankruptcy  Act  of  1898  applies  to 
past  transaction  concerning  wliicli  bankrupt  may  be  examined,  and  does  not 
prevent  prosecution  for  perjury  In  giving  testimony. 

Approved  in  In  re  Kaplan  Bros.,  213  Fed.  756, 130  C.  C.  A.  267,  pro- 
vision of  Bankruptcy  Act  of  1898  giving  bankrupt  immunity  as  to  testi- 
mony given  in  examination  refers  to  past  transactions,  and  does  not  ren- 
der testimony  inadmissible  in  proceeding  for  contempt  in  giving  evasive 
answers  ux)on  such  examination. 

Betrospectlve  operation  is  not  to  be  given  to  statutes  except  in  clear 
cases  unequivocally  evidencing  legislative  Intent  to  that  effect. 

Approved  in  State  v.  Vandalia  R.  Co.,  183  Ind.  52, 108  N.  E.  98,  order 
of  commission  establishing  freight  rates  under  act  of  1905  declaring 
orders  shall  be  effective  until  changed  or  vacated  by  judicial  decree  is 
unaffected  by  act*of  1907,  declaring  orders  shall  be  in  force  not  longer 
than  two  years,  except  as  otherwise  provided;  Hanscom  v.  Maiden  & 
Melrose  Gaslight  Co.,  220  Mass.  6,  Ann.  Gas.  1917A,  145,  107  N.  E.  428, 
statute  of  1913  excepting  from  provision  of  act  of  1902,  declaring  attach- 
ment of  debtor  dissolved  upon  death  of  debtor,  attachments  upon  prop- 
erty alienated  before  debtor's  death,  is  prospective  and  does  not  apply 
to  conveyance  of  attached  property  before  its  enactment. 

• 
231  U.  S.  725-783,  68  L.  Ed.  454,  34  Bup.  Ot  249,  RADFORD  v.  SiYERS. 

Judgments  become  estoppels  because  they  affect  matters  upon  wbich 
parties  have  been  heard  or  have  bad  opportunity  to  be  heard,  but  are  not 
conclusive  upon  matters  not  in  question  or  immaterial. 

Approved  in  Barnes  v.  Cady,  232  Fed.  321,  default  of  trustee  of  second 
mortgage  in  suit  to  foreclose  prior  mortgage  operates  only  as  admission 
of  prior  mortgagee's  interest  and  decree  of  foreclosure  of  first  mortgage 
is  not  bar  to  assertion  of  second  mortgage  lien. 
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231  U.  S.  737,  58  L.  Ed.  460,  34  Sup.  Ot.  316»  ZELLER  v.  NEW  JEBSET. 

Cited  in  Egan  v.  New  Jersey,  234  U.  S.  751,  58  L.  Ed.  1576,  34  Sup.  Ct. 
676. 

231  U.  8.  741,  58  la.  Bd.  462  34  Sup.  Ct.  318,  DEl  BEABK  v.  DE  BEABK. 

Cited  in  de  Beam  v.  Safe  Deposit  etc.  Co.,  233  U.  S.  S2,  33,  58  L.  Bd. 
836,  34  Sup.  Ct.  684,  and  de  Beam  v.  Winans,  232  U.  S.  719,  58  L.  Ed. 
813,  34  Sup.  Ct.  601. 

231  U.  S.  742,  58  L.  Ed.  463,  34  Sup.  Ot.  318,  WASHINGTON  DBEDGING 
ETC.  CO.  ▼.  WASHINGTON. 

Cited  in  Washington  Dredging  etc.  Co.  v.  Kinner,  239  U.  S.  633, 
60  L.  Ed.  477,  36  Sup.  Ct.  220,  and  Washington  Dredging  &  Imp.  Co. 
V.  Washington,  236  U.  S.  688,  69  L.  Ed.  426,  36  Sup.  Ct.  204. 

231  U.  a  755,  58  L.  Ed.  468,  84  Sup.  Ct  323,  HEBOLD  ▼.  MUTUAL  BEHH- 
FIT  UFE  INS.  CO. 

Cited  in  Insurance  Co.  of  North  America  v.  McCoach,  218  Fed.  907. 

231  U.  S.  758,  58  la.  Ed.  469,  34  Sup.  Ot.  324,  ADAMS  EXPBESS  CO.  T. 
SOLOMON. 

Cited  in  In  re  Donnelly,  211  Fed.  120,  128  C.  C.  A.  20. 

231  U.  S.  761,  58  L.  Ed.  470,  84  Sup.  Ct.  325,  ST.  LOUIS  GUNNING  AD- 
VEBTISING  CO.  ▼.  ST.  LOUIS. 

Cited!  in  Horton  v.  Old  Colony  etc.  Posting  Co.,  36  B.  I.  560,  90  Atl. 
837. 

281  U.  8.  764,  58  L.  Bd.  472,  84  Sup.  Ot.  827,  CONKELLBT  ▼.  PENNBTX.- 
VANIA  B.  B.  CO. 

Cited  in  Connelley  v.  Pennsylvania  R.  Co.,  228  Fed.  323, 142  C.  C.  A. 
614. 


NOTES 
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UNITED  STATES  REPORTS. 


232  UNITED  STATES. 


2S2  U.  8.  1-13,  Ann.  Gas.  1916C,  842,  68  L.  Ed.  477,  34  Sap.  Ct.  201,  HAW- 
I£T  ▼.  MALDEK. 

Property  of  sliareliolders  in  fheir  respectivo  shares  is  distinct  from  cor- 
porate property,  franchises  and  capital  stock,  and  may  be  separately  taxed. 
Approved  in  National  Bank  of  Commerce  in  St.  Louis  v.  Allen.  223 
Fed.  476,  139  C.  C.  A.  20,  taxes  paid  to  State  by  national  bank  on 
shares  of  capital  stock  are  not  taxes  imposed  by  State  on  its  property 
which  Federal  corporation  tax  law  of  1909  authorizes  it  to  deduct  from 
its  gross  income;  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass. 
67,  Ann.  Gas.  19160,  834,  109  N.  E.  895,  holding  shares  of  stock  of 
foreign  corporation  are  personal  property  taxable  at  domicile  of  owner ; 
Loring  v.  Beverly,  222  Mass.  332,  110  N.  E.  975,  dividends  from  stock 
in  corporation  are  not  exempt  from  taxation  under  provision  of  statute 
of  1909  as  "income  derived  from  property  subject  to  taxation,"  wlicre 
such  shares  are  not  directly  subject  to  taxation. 

Situs  of  intangible  property,  such  as  stocks  and  bonds  for  purposes  of 
taxation,  is  domidle  of  owner. 

Approved  in  Welch  v.  Boston,  221  Mass.  158,  109  N.  E.  175,  uphold- 
ing assessment  of  tax  to  trustee  in  State  on  stocks  and  bonds  located 
in  foreign  State,  and  bequeathed  by  testator  in  foreign  State  to  resi- 
dents of  second  foreign  State;  State  v.  Wisconsin  Tax  Commission,  161 
Wis.  116,  152  N.  W.  850,  income  tax  law,  Statutes  of  1911,  levying 
income  tax  upon  nonresidents  upon  income  derived  from  sources  within 
State,  does  not  include  income  from  loans  made  therein  by  nonresi- 
dent, although  secured  by  trust  deed  upon  property  within  State. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  1915G,  908,  942,  944. 

(973) 
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State  In  creating  coxporation  may  provide  for  taxation  of  all  iti  8liara% 
whether  owned  by  resident  or  nonresident. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  191,  60  L.  Ed.  599, 
36  Sup.  Ct.  268,  upholding  State  tax  upon  membership  of  Minneapolis 
exchange,  whether  held  by  residents  or  nonresidents;  Bellows  Falls 
Power  Co.  v.  Commonwealth,  222  Mass.  54,  Ann.  Oas.  19160,  834,  109 
N.  E.  893,  upholding  statute  of  1909  imposing  tax  upon  domestic  cor- 
poration including  tax  on  stocks  and  bonds  of  Vermont  corporation 
held  by  it  as  securities. 

Qnaere,  whether  State  of  incorporation  in  fixing  situs  of  shares  for  For- 
pose  of  taxation,  by  whomsoever  owned,  excludes  taxation  of  shares  by 
other  States. 

Cited  in  BuUen  ▼.  Wisconsin,  240  U.  S.  631,  60  L.  Ed.  835.  36  Sup. 
Ct.  474,  upholding  imposition  of  inheritance  tax  ux)on  deed  of  trust 
to  stocks  and  bonds  by  donor's  State,  although  situs  of  property  is 
in  another  State  which  has  imposed  inheritance  tax;  Bellows  Falls 
Power  Co.  v.  Commonwealth,  222  Mass.  56,  Ann.  Oas.  19160,  834,  109 
N.  E.  894,  upholding  imposition  of  property  tax  ux)on  domestic  corpora- 
tion including  shares  of  Vermont  corporation  also  taxed  in  Vermont. 

282  U.  S.  14-35,  58  L.  Ed.  488,  34  Sup.  Ot.  203,  BABSETT  ▼.  NEW  YOBX. 

Ordinance  requiring  express  company  to  take  out  local  license  for  trans- 
acting interstate  business  is  void  as  burden  on  interstate  conmierce. 

Approved  in  Piatt  v.  New  York,  232  U.  S.  36,  58  L.  Ed.  784,  34  Sup. 
Ct.  452,  following  rule;  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  201,  59 
L.  Ed.  196,  35  Sup.  Ct.  57,  South  Dakota  Statute,  Revised  Code  of 
1903,  §§  883-886,  prescribing  conditions  upon  which  foreign  corporar- 
tions  may  sue  in  State  courts  on  claims  arising  in  interstate  commerce, 
is  void;  Sault  Ste.  Marie  v.  International  Transit  Co.,  234  U.  S.  342, 
52  L.  R.  A.  (N.  S.)  574,  58  L.  Ed.  1341,  34  Sup.  Ct.  826,  ordinance 
requiring  license  for  operating  ferry  is  void  as  applied  to  owner  of 
ferry-boat  plying  from  Canadian  shore;  Alabama  etc.  Transp.  Co.  v. 
Doyle,  210  Fed.  184,  holding  provision  of  Public  Acts  of  Miehigiu^  1913, 
regulating  foreign  and  domestic  investment  companies  selling  securities 
in  State,  is  void  as  direct  interference  with  interstate  commerce;  Smith 
V.  Texas,  233  U.  S.  642,  Ann.  Oaa.  1915D,  420,  L.  R.  A.  1915D,  677. 
58  L.  Ed.  1135,  34  Sup.  Ct.  681,  arguendo. 

Express  company  whose  interstate  business  is  Interfered  with  by  voia 
municipal  ordinance  is  entitled  to  injunction  to  restrain  its  enforcement. 

Approved  in  Piatt  v.  New  York,  232  U.  S.  36,  58  L.  Ed.  784,  34 
Sup.  Ct.  452,  following  rule ;  Grand  Union  Tea  Coi  v.  Evans,  216  Fed, 
794,  enjoining  enforcement  of  Oregon  Peddlers'  Law  of  1909,  as  in- 
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terferenee  with  interstate  commerce,  and  affecting  property  rightSi 
although  violation  of  law  is  punishable  as  criminal  offense. 

232  U.  8.  85^87,  68  L.  EcL  492,  34  Snp.  Ct.  209,  PI.ATT  ▼.  NEW  TOBK. 
Not  cited. 

232  n.  8.   37-50,   58  L.  Ed.   494,  34  Sup.   Ot.   213,  TTNITED  STATES  Y. 
BEGAN. 

In  dvil  actions,  jury  may  resolve  issues  of  fact  according  to  reasonable 
preponderance  of  evidence,  although  they  may  Involve  penalized  or  criminal 
act 

Approved  in  Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S. 
660,  58  L.  Ed.  784,  34  Sup.  Ct.  452,  action  by  United  States  to  recover 
penalties  under  alien  contract  labor  law  is  civil,  and  instructions  to 
jury  to  return  verdict  for  government  if  evidence  reasonably  prepon- 
derated in  its  favor  was  not  error;  In  re  Atlas,  219  Fed.  784,  creditors 
objecting  to  bankrupt's  discharge  on  ground  that  he  had  conceale  1 

m 

goodB  with  intent  to  hinder,  delay  and  defraud  creditors,  need  only 
prove  facts  by  preponderance  of  evidence  and  not  beyond  reasonable 
doubt;  Milson  v.  Qerstenberg,  43  App.  D.  C.  175,  in  action  of  decet 
against  seller  of  stock  in  patent  for  pump,  fraud  may  be  proved  by 
preponderance  of  evidence  j  State  v.  Howe  Scale  Co,.  182  Mo.  App.  665, 
166  S.  W.  330,  penalty  for  violation  of  Revised  Statute  of  1909,  §  3040, 
imposing  fine  on  foreign  corporation  failing  to  comply  with  law,  may 
be  recovered  in  civil  action;  Tenement  House  Department  v.  McDevitt, 
215  N.  Y.  168,  Ann.  Oa«.  1917A,  455,  109  N.  E.  90,  upholding  tenement 
house  law,  as  amended  by  laws  of  1913,  imposing  penalty  upon  owner 
of  tenement  for  wrongful  use  of  building,  irrespective  of  his  knowledge. 

In  action  by  United  States  to  recover  penalty  for  violation  of  Allen 
Immigration  Act  of  1907,  reasonable  preponderance  of  proof  Is  sufficient. 

Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.,  228  Fed.  555, 
construing  alien  contract  labor  law  of  1907,  and  holding  railroad  is  not 
liable  for  its  violation  as  result  of  acts  of  section  foreman  in  employ- 
ing alien  debtor  and  sending  him  money  for  traveling  expenses;  Poca- 
hontas Distilling  Co.  v.  United  States,  218  Fed.  786,  134  C.  C.  A.  566, 
on  libel  against  distillery  for  illegal  operation,  government  need  only 
establish  case  by  preponderance  of  evidence. 

282  U.  8.  51-57,  58  L.  Ed.  499,  34  Sup.  Ot.  239,  SWIFT  V.  McPHEBSON. 

.  Not  cited. 
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2S2  U.  8.  58-71,  68  L.  Ed.  504,  84  Sap.  Ct.  200,  KATIOKAL  SAFE  DE- 
POSIT OO.  ▼.  STEAD. 

Inheiltajioe  Tax  Law  of  nUnoto  of  1909,  Motion  9,  operating  to  seal 
safe  deposit  boxes  for  reasonable  period  after  death  of  renter,  is  not  denial 
of  due  process  of  law. 

Approved  in  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S.  25,  60  L.  Ed. 
504,  36  Sup.  Ct.  245,  upholding  Federal  Income  Tax  Act  of  1913. 

Constitutionality  of  succession  taxes.    Note,  50  L.  R.  A.  (N.  S.) 
993,  995. 

« 

232  U.   S.  72-77,  58  I..  Ed.  611,   84   Sup.  Ot  237,  UNITED   STATES  T. 
BUOHAKAN. 

Entry  of  public  land  sogregates  it  ftom  public  domain,  and  entryman 
has  inceptiYe  title  entitling  bim  to  protect  possessory  rigbts  by  suit  in 
equity  or  action  at  law. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  entryman  prior  to  actual  possession 
has  substantial  inceptive  title  sufficient  to  support  action  for  trespass 
against  person  cutting  timber  on  land ;  Minidoka  etc.  R.  R.  Co.  v.  United 
States,  235  U.  S.  216,  59  L.  Ed.  202,  35  Sup.  Ct.  46,  homesteader  in 
possession  of  land  within  limits  of  Minidoka  Irrigation  Project  could 
give  deeds  to  right  of  way  for  railroad  under  provision  of  Revised 
Statutes,  §  2288,  and  this  right  is  not  affected  by  Reclamation  Act  of 
1902. 

Interference  with  possession  of  bomesteader  on  land  withdrawn  from 
entry  is  not  punishable  under  Federal  statute  applicable  only  to  public 
lands  subject  to  entry. 

Approved  in  Oauthier  v.  Morrison,  232  U.  S.  462,  58  L.  Ed.  685,  34 
Sup.  Ct.  384,  State  court  has  jurisdiction  to  restrain  trespasser  upon 
possessory  right  of  entryman  on  public  land  erroneously  marked  on  plat 
as  lake. 

232  17.  S.  78-9S,  68  Ii.  Ed.  516,  84  Sup.  Ct.  196,  LAPIKA  ▼.  WILLIAMa 

Immigration  acts  of  190Si  and  1907  were  revisions  or  compilations  of 
previous  acts,  and  use  of  word  "alien**  instead  of  ''alien  immigrant,**  con- 
stmed-to  exclude  aliens  returning  after  temporary  absence,  evinces  inten- 
tion of  Congress  to  use  word  "alien**  in  its  ordinary  and  unqualified  meaning. 
Approved  in  Lewis  v.  Frick,  233  U.  S.  296,  297,  58  L.  Ed.  971,  34 
Sup.  Ct.  488,  aflfirming  order  under  Alien  Immigration  Act  of  1907,  as 
amended  in  1910,  deporting  domiciled  alien  returning  after  temporary 
absence  and  bringing  into  country  alien  for  purposes  of  prostitution; 
Ex  parte  Woo  Jan,  228  Fed.  930,  holding  act  of  February  20,  1907, 
§  21,  does  not  authorize  immigration  officials  to  deport  Chinese  laborer  in 
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United  States  in  violation  of  Chinese  Exclusion  Acts,  bnt  snch  laborers 
must  be  deported  by  judicial  department;  United  States  v.  Tsurukichi 
Nakao,  217  Fed.  60,  133  C.  C.  A.  35,  holding  provision  of  Immigration 
Act  of  1907  apply  to  domiciled  alien,  and  excluding  Japanese  afflicted 
with,  trachoma  from  re-entering  Hawaii  after  temporary  absence  ;*Rea 
V.  Cook,  217  Mass.  431,  105  N.  E.  620,  construing  statute  of  1906  in 
light  of  legislative  history  and  granting  mandamus  to  compel  aldermen 
to  issue  permit  to  transport  intoxicating  liquor  into  city;  Common- 
wealth V.  Dow,  217  Mass.  477,  105  N.  E.  997,  construing  statute  pro- 
viding for  punishment  of  oflficer  of  corporation  for  fraudulently  appro- 
priating funds  in  light  of  legislative, history  and  holding  l^slature  did 
not  intend  merely  to  duplicate  existing  law  for  punishment  of  embez- 
zlement. 

Debates  In  Congress  are  nnrellable  as  source  from  wlilcli  to  discover 
meaning  of  language  employed  in  act  of  Congress. 

Distinguished  in  Woollcott  v.  Shubert,  217  N.  Y.  221,  222,  Ann.  Oas. 
1916B,  726,  111  N.  E.  832,  construing  act  of  1913  in  light  of  debates 
as  not  changing  rule  of  Civil  Rights  Act  of  1895  and  holding  theater 
may  exclude  dramatic  critic  of  newspaper  for  criticism  of  production 
of  theater. 

232  U.  S.  94-106,  68  I..  Bd.  521,  34  Sup.  Ct.  229,  GILA  VAIJJBY  O.  N.  ft 
K.  B.  R.  CO.  ▼.  HALL. 

Supreme  Court  will  not  consider  errors,  not  of  fundamental  or  juris- 
dictional character,  which  were  not  presented  to  appellate  court  for  con- 
sideration, and  which  were  waived  expressly  or  by  implication. 

Approved  in  Magruder  v.  Drury,  235  U.  S.  113,  69  L.  Ed.  154,  35 
Sup.  Ct.  77,  objection  to  report  of  auditor  stating  final  account  of 
trustees  and  distribution  of  trust  estate  and  to  decree  of  Supreme  Court 
of  District  of  Columbia  not  brought  forward  to  Court  of  Appeals  of 
District,  cannot  be  made  in  Federal  Supreme  Court;  Tevis  v.  Ryan, 

233  U.  S.  291,  58  L.  Ed.  967,  34  Sup.  Ct.  481,  applying  rule  in  affirming 
judgment  of  territorial  court  of  Arizona  acting  under  Revised  Statutes 
of  Arizona,  par.  1588,  providing  for  remitting  excessive  daniatrcs  pond- 
ing apx>eal;  Bank  of  Arizona  v.  Thomas  Haverty  Co.,  232  U.  S.  110, 
58  If.  Ed.  527,  34  Sup.  Ct.  235,  affirming  judgment  for  damages  for 
breach  of  contract  without  considering  objection,  not  raised  in  terri- 
torial appellate  court,  that  defendant  was  entitled  to  directed  verdict 
under  Arizona  Laws  of  1907,  requiring  contract  of  sale  of  chose  in 
action  of  value  of  ^ve  hundred  dollars  or  upwards  to  be  in  writing; 
Grant  Bros.  Constr.  Co.  v.  United  States,  232  U.  S.  660,  58  L.  Ed.  784, 
34  Sup.  Ct.  452,  applying  rule  in  action  to  recover  penalties  for  viola- 
tion of  Alien  Immigration  Act  of  1907. 
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Wlietber  accident  occurred  In  manner  tbeoretically  impossible  accord- 
ing to  expert  testimony  is  for  Jury  where  there  is  evidence  ftom  whic^  Jury 
might  reasonably  infer  that  accident  did  occur  in  this  manner. 

Approved  in  Gold  Hunter  Mining  etc.  Co.  v.  Johnson,  233  Fed.  856, 
147  €.  C.  A.  623,  whether  miner  injured  while  walking  on  plankway 
after  ladder  was  broken  in  manway  leading  from  one  level  to  another, 
chose  dangerous  way  for  his  own  convenience  instead  of  safer  way, 
was  for  jury. 

In  order  to  charge  employee  wi^  assumption  of  risk  attributable  to 
defect  due  to  employer's  negligence,  it  must  appear  not  only  that  he  knew 
of  defect,  but  also  that  it  endangered  his  safety,  or  that  danger  was  so 
obvious  that  ordinarily  prudent  person  would  have  appreciated  it. 

Approved  in  Jacobs  v.  Southern  Ry.  Co.,  241  U.  S.  236,  60  L.  Ed. 
977,  36  Sup.  Ct.  588,  holding  fireman  knowing  of  existence  of  pile  of 
cinders  assumed  risk,  although  employer  was  negligent  in  leaving  tbem 
on  tracks,  as  section  4  of  Federal  Employers'  Liability  Act  abolishes 
defense  of  assumption  of  risk  only  where  negligence  of  carrier  is  viola- 
tion of  some  statute;  Baugham  v.  New  York  etc.  R.  R.  Co.,  241  U.  S. 
241,  60  L.  Ed.  979,  36  Sup.  Ct.  592,  afiBrming  judgment  of  State  court 
in  action  under  Federal  Employers'  Liability  Act  that  brakeman  on 
train  being  transferred  from  wharf  to  barge  assumed  risk  of  danger 
resulting  in  death;  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  241  U.  S.  314, 
315,  60  L.  Ed.  1020,  36  Sup.  Ct.  664,  in  action  under  Federal  Employers' 
Liability  Act  abrogating  fellow-servant  rule,  brakeman  does  not  assume 
risk  arising  from  failure  of  engineer  to  run  train  at  moderate  rate  of 
speed  at  point  where  brakeman  is  required  to  board  train;  Chesapeake 
etc.  Ry.  Co.  v.  Proffitt,  241  U.  S.  468,  60  L.  Ed.  1106,  36  Sup.  Ct.  620, 
holding  in  action  for  injuries  under  Federal  Employers'  Liability  Act 
of  1908  that  brakeman  on  fast  interstate  freight  train  did  not  assume 
risk  arising  from  switching  operation  conducted  by  crew  in  division 
terminal  yard;  Chicago  etc.  Ry.  Co.  v.  Bower,  241  U.  S.  476,  60  L.  Ed. 
1110,  36  Sup.  Ct.  624,  holding,  in  action  for  injuries  under  Federal 
Employers'  Liability  Act  of  1908,  that  locomotive  engineer  did  not 
assume  risk  of  latent  danger  attributable  to  employ^'-s  negligence  from 
use  of  lubricator  glass  of  certain  type  upon  high-pressure  engine; 
Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  510,  Ann.  Gas.  1916B, 
252,  59  L.  Ed.  1436,  35  Sup.  Ct.  866,  9  N.  C.  C.  A.  270,  failure  to  chai^ 
jury  on  assumption  of  risks  was  not  error  in  action  for  death  of  em* 
ployee  under  Federal  Employers'  Liability  Act  abolishing  fellow-servant 
rule,  where  employee  did  not  know  of  negligence  of  agent  nor  of  defect 
in  engine;  Seaboard  Air  Line  Ry.  Co.  v.  Horton,  233  U.  S.  504,  Ann. 
Oas.  1915B,  475,  L.  E.  A.  19150,  1,  58  L.  Ed.  1070,  34  Sup.  Ct.  635,  8 
N.  C.  C.  A.  862,  holding  in  action  for  injuries  under  Federal  Employers' 
Liability  Acts  of  1908  and  1910,  engineer  knowing  of  defective  water- 
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■gaiige,  not  covered  by  Safety  Appliance  Acts,  assumes  risk;  Norfolk 
«te.  Ry.  Co.  ▼.  Gillespie,  224  Fed.  324,  139  C.  C.  A.  552,  holding  rail- 
way engineer  does  not  assome  risk  of  schednle  speed  on  track  not  safe 
for  that  speed  where  defect  in  track  is  not  obvious,  and  allowing  re- 
covery for  his  death;  Benson  Lnmber  Co.  v.  McCann,  223  Fed.  7,  138 
C  C.  A.  415,  holding  assumption  by  youth  of  seventeen  of  risk  of 
danger  of  machinery  in  sawmill  in  connection  with  board  serving  no 
useful  purpose  which  was  removed  after  accident,  was  for  jury  and 
allowing  recovery  of  damages  for  injury;  Duvall  v.  Philadelphia  etc. 
R.  R.  Co.,  43  App.  D.  C.  401,  holding  question  of  assumption  of  risk 
was  for  jury  and  reversing  directed  verdict  for  railroad  in  action  by 
brakeman  for  injuries  resulting  from  coupling  garbage  cars,  wider  than 
ordinary  cars,  on  bridge ;  Harper  v.  Atchison  etc.  Ry.  Co.,  95  Kan.  204, 
147  Pac.  1107,  holding  machinist's  helper  in  railway  shops  injured  while 
grinding  and  fitting  cylinder  head  of  mallet  locomotive  did  not  assume 
risk  since  be  was  not  familiar  with  this  type  of  cylinder  head ;  Spinden 
V.  Atchison  etc.  Ry.  Co.,  95  Kan.  476,  148  Pac.  748,  holding  employee 
assumed!  risk  and  denying  recovery  for  death  while  restoring  track  after 
washout;  Hawkins  v.  St.  Louis  etc.  R.  Co.,  189  Mo.  App.  211,  214,  174 
8.  W.  131,  132,  in  action  for  injuries  under  Federal  Employers'  Lia- 
bility Act,  assistant  general  foreman  of  roundhouse  taking  out  engine 
for  interstate  train  did  not,  as  matter  of  law,  asBume  risk  of  injury 
from  fall  over  jack  left  by  day  employees,  although  he  knew  round- 
house was  improperly  lighted. 

Distinguished  in  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo.  App.  207, 
177  S.  W.  1129,  holding  roundhouse  employee  in  action  for  injuries 
under  Federal  Employers'  Liability  Act  of  1908  did  not  assume  risk 
of  railroad's  negligence  in  leaving  scrap  hose  at  place  where  employee 
stumbled  over  it  in  descending  from  ladder;  Hosheit  v.  Lusk,  190  Mo. 
App.  442,  177  S.  W.  716,  in  coach  carpenter's  action  for  personal  in- 
juries alleging  employer's  negligence,  exclusion  of  evidence  that  cai 
was  to  be  used  in  interstate  commerce  was  not  error,  as  rule  of  Federal 
courts  that  servant  knowing  of  defects  assumes  risks  of  master's  negli- 
gence does  not  apply  in  Missouri  even  in  action  under  Federal  Employ- 
ers' Liability  Act. 

While  excessive  verdict  of  trial  court  tainted  with  passion  and  preju- 
dice Justifies  appellate  court  in  granting  new  trial,  trial  court's  determina- 
tion as  to  whether  verdict  is  excessive  should  ordinarily  be  accepted. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Reed,  216  Fed.  744, 132  C.  C.  A. 
651,  refusing  to  consider  conflicting  evidence  of  values  to  dcteimine 
whether  verdict  is  excessive  in  action  against  railroad  for  damages  to 
property  from  fire  caused  by  railroad's  engines;  Ruff  v.  Georgia  etc. 
Ry.  Co.,  67  Fla.  224,  64  South.  786,  5  N.  C.  C.  A.  710,  affirming  order 
of  trial  court  granting  new  trial  in  action  by  passenger  for  injuries 
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against  railroad,  where  verdict  was  for  twenty-five  tlwusand  dollars 
and  evidence  as  to  extent  of  injuries  was  conflicting. 

Excessiveness  of  verdicts  for  pei*sonal  injuries.     Note,  L.  R.  A. 
1915r,  476. 

Verdicts  in  action  for  injuries  to  employees.    Note,  4  N.  0.  0.  iL 
281. 

Liability  for  injuries  to  railroad  employees  growing  out  of  use  of 
handcars  and  similar  vehicles.    Note,  8  N.  0.  0.  A.  49. 

282  U.  8.  106-110,  68  L.  Ed.  526,  84  Sup.  Ot.  235,  BAISHS.  OF  ARIZONA  ▼. 
THOMAS  HAVERTT  OO. 

Not  cited. 

282  U.  8.  110-117,  58  li.  Ed.  528,  34  Sup.  Ot.  233,  BOSS  ▼.  DAT. 

Whether  parties  had  improved  Oherokee  lands  in  nich  sense  as  to  give 
them  preferential  right  of  allotment  under  act  of  1902  Is  mixed  question  of 
law  and  fact,  and.  In  ahsence  of  fraud  or  clear  mistake  of  law  in  decision 
of  Secretary  of  Interior,  his  findings  are  conduslYe. 

Approved  in  Johnson  v.  Riddle,  240  U.  S.  474,  60  L.  Ed.  756,  36  Sup. 
Ct.  395,  upholding  findings  of  fact  of  inspector  affirmed  by  Secretary  of 
Interior  in  contest  over  purchase  of  town  lot  under  provision  of  Atoka 
Agreement  that  improvements  were  owned  by  tenant  and  purchaser  from 
him ;  Logan  v.  Davis,  233  U.  S.  623,  58  L.  Ed.  1126,  34  Sup.  Ct.  685,  de- 
cision of  Secretary  of  Interior  that  grantee  of  railroad  is  purchaser  in 
good  faith  within  meaning  of  section  4  of  Adjustment  Act  of  1887,  based 
upon  evidence  submitted  in  contest  before  Land  Department^  is  conclu- 
sive in  abse&ee  of  charge  of  fraud. 

282  U.  S.  117-123,  68  L.  Ed.  630,   34  Sup.  Ot.  276,  BARNES  T.  AUSX- 
ANBEB. 

Contract  to  convey  specific  object  even  before  It  Is  acquired  will  make 
contractor  trustee  as  soon  as  he  gets  title. 

Approved  in  Valdes  v.  Laninaga,  233  U.  S.  709,  58  L.  Ed.  1165,  34 
Sup.  Ct.  750,  contract  for  participation  in  profits  of  concession  in  return 
for  services  in  securing  water  franchise,  whether  or  not  it  created  part- 
nership under  Civil  Code  of  Porto  Rico,  §  1567,  created  equitable  inter- 
est in  concession  to  extent  of  securing  share  of  profits  when  they  came, 
into  being;  Curtis  v.  Walpole  Tire  etc.  Co.,  218  Fed.  148,  134  C.  C.  A. 
140,  holding  transaction  was  not  more  promise  to  pay  claimant  *s  debt 
out  of  particular  fund,  but  was  equitable  assignment  of  interest  in 
account,  which  was  irrevocable;  dissenting  opinion  in  Consolidated  Ari- 
zona Smelting  Co.  v.  Hinchman,  212  Fed.  828,  829,  129  C.  C.  A.  267, 
majority  holding  agreement  of  purchaser  of  mining  properties  to  pay 
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percentage  of  net  profits  until  vendor  was  paid  was  not  covenant  run- 
ning with  land,  and  equity  could  not  intervene  on  ground  of  vendor's 
lien  for  purchase  price  and  charge  subsequent  purchaser  with  liability 
to  operate  mines  and  pay  percentage  of  net  profits. 

• 
Obligation  definitely  limited  to  pasrment  ont  of  specific  fund  creates 

lien  upon  sndi  fund. 

Approved  in  Sullivan  v.  Tobin,  42  App.  D.  C.  433,  attorney's  lien  is 
created  by  contract  of  partner  engaging  attorney  to  sue  copartner  for 
accounting  and  dissolution,  and  stipulating  to  pay  fixed  percentage  of 
amount  recovered  in  suit  or  obtained  by  him  from  partnership  business 
during  leasehold  period. 

Distinguished  in  Taylor  v.  Wharton,  43  App.  D.  C.  108,  contract  to  pay 
attorney  retaining  fee  and  further  fee  of  fifteen  per  cent  upon  amount 
recovered  does  not  give  attorney  lien  to  extent  of  percentage  specified; 
Thurston  v.  Bullowa,  42  App.  D.  C.  22,  23,  agreement  that  attorney's 
compensation  is  to  be  one-third  of  amount  recovered  in  prosecution  of 
elaim  against  decedent's  estate  does  not  create  lien  where  suit  was  com- 
promised and  no  judgment  entered. 

Claimants  of  contingent  fee  were  properly  allowed  to  intervene  in  suit 
to  recover  fund  upon  wliicli  it  was  lien. 

Approved  in  Sullivan  v.  Tobin,  42  App.  D.  C.  435,  permitting  attorney 
to  intervene  in  suit  instituted  for  client  which  was  coUusively  settled  to 
defeat  his  lien  rights  under  contract  for  percentage ;  Dupree  v.  Bridgers, 
168  N.  C.  428,  84  S.  E.  698,  interplea  in  original  cause  was  proper 
remedy,  where  attorney  was  to  have  definite  portion  of  land  recovered 
as  compensation  for  his  services. 

232  U.  S.  124-134,  68  la.  Ed.  634,  34  Sup.  Ot.  284,  CAIK  ▼.  COMMESOIAL 
PUB.  CO. 

Word  '^plead"  in  Judicial  Code,  section  29,  must  be  construed  to  include 
plea  to  jurisdiction. 

Approved  in  Garvey  v.  Compania  Metalurgica  Mexicana,  222  Fed.  735, 
allowing  plea  in  abatement  in  suit  against  foreign  corporation  removed 
to  Federal  court. 

232  U.  S.  134-188,  68  Ii.  Ed.  638,  34  Sup.  Ct.  283,  BACOK  ▼.  BnTI.AND 
B.  B.  CO. 

Ballroad  is  not  required  to  take  appeal  to  Supreme  Court,  unless  legis- 
lative power  lias  been  conferred  on  such  court,  before  seeking  to  enjoin 
unconstitutional  rate  order  in  Federal  court. 

Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661,  59 
L.  Ed,  411,  36  Sup.  Ct.  214,  order  of  Georgia  Railroad  Commission  re- 
quiring railroad  to  cease  discrimination  by  demanding  prepayment  of 


232  U.  S.  13a-146       NOTES  ON  U.  S.  REPORTS.  98^ 

freight  from  one  connecting  carrier  while  extending  credit  to  another 
is  not  void  as  denying  right  of  judicial  review  guaranteed  by  Federal 
Constitution;  Manufacturer's  Light  etc.  Co.  v.  Ott,  216  Fed.  944,  Fed- 
eral  court  has  jurisdiction  of  suit  to  enjoin  order  of  commission  cstab^ 
lishing  gas  rates  under  authority  of  West  Vii^nia  "statute  of  1913^ 
although  no  appeal  was  taken  to  State  Supreme  Court  as  provided  hy 
act. 

Vermont  Pnblic  Statutes  of  1906,  sections  4599,  4600,  do  not  confer 
leglslatlTe  powers  upon  court,  and  appeal  provided  by  such  sections  from 
order  of  commission  te  Supreme  Court  is  Judicial. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  R.  R.  Commission,  23.> 
U.  S.  406,  59  L.  Ed.  289,  35  Sup.  Ct.  126,  under  Michigan  Railroad  Com- 
mission Act  as  construed  by  State  court,  function  of  State  Supreme- 
Court  in  reviewing  order  of  commission  establishing  rates  is  judiciaF 
and  not  legislative,  and  decree  of  Michiiran  Supreme  Court  sustaining 
rate  orders  is  res  adjudicata  in  suit  to  restrain  their  enforcement  in  Fed- 
eral court;  State  v.  Great  Northern  Ry.  Co.,  130  Minn.  59,  153  N.  W- 
248,  holding  whether  order  of  Railroad  Commission  is  reasonable  is  judi% 
cial  question,  and  order  requiring  operation  of  Sunday  passenger  trains 
is  unreasonable. 

Distinguished  in  Boston  etc.  R.  R.  Co.  v.  Niles,  218  Fed.  949,  refusing 
to  enjoin  enforcement  of  New  Hampshire  rate  statute  until  carrier  hav- 
ing first  invoked  jurisdiction  of  State  courts  exhausts  remedy  in  State 
courts. 

Appeal  to  court  from  decision  of  Railroad  Commission.    Note,  49 
L.  R.  iL  (N.  S.)  567,  572, 

232  U.  S.  138-146,  68  la.  Ed.  539,  34  Sup.  Ct.  281,  PATSONE  ▼.  PEKNSTI.- 
VANIA. 

Statute  of  1909  of  Pennsylvania  refusing  alien  privilege  of  hunting  in 
State  is  not  void  as  violation  of  provisions  of  Federal  Constitution  or  of 
treaty  of  1871  with  Italy. 

Approved  in  People  v.  Crane,  214  N.  Y.  162,  169,  184,  194,  Ann.  Oa»- 
1915B,  1254,  108  N.  E.  429,  432,  437,  442,  and  Heim  v.  McCall,  239  U.  S. 
194,  60  L.  Ed.  217,  36  Sup.  Ct.  84,  both  holding  provision  of  New  York 
labor  law  of  1909,  permitting  only  citizens  of  United  States  to  be  em- 
ployed on  public  works  and  giving  preference  to  citizens  of  State  do  not 
violate  Federal  Constitution  or  treaty  of  1871  with  Italy;  State  v.  Ser- 
mons, 169  N.  C.  287,  84  S.  E.  338,  upholding  Revisal  of  1905,  §  2411,  re- 
lating to  licensing  of  persons  engaged  in  purchasing,  canning  or  ship- 
ping oysters ;  State  v.  Seaboard  etc.  Ry.  Co.,  169  N.  C.  304,  84  S.  E.  288„ 
upholding  Public  Laws  of  1913,  c.  44,  §  5,  requiring  record  of  receipt 
and  delivery  of  shipment  of  intoxicating  liquor  to  be  kept  and  to  be  ojicn 
for  inspection  by  officer  or  eitixen  daring  business  hours. 
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Distingaished  in  Traaz  v.  Raich,  239  U.  S.  40,  60  L.  Ed.  184,  36  Sup. 
Ct.  10,  Arizona  statute  of  1914  requiring  employers  not  to  employ  more 
than  specified  percentage  of  aliens  is  void. 

State  may  classify  wHb  reference  to  evil  to  l)e  prevented  and  that 
othexB  may  go  unpunished  is  not  enough  to  invalidate  law. 

Approved  in  MiUer  v.  Wilson,  236  U.  S.  384,  L.  E.  A.  1916P,  829,  69 
L.  Eel  632,  35  Sup.  Ct  342,  upholding  California  statute  of  1911  limit- 
ing hours  of  employment  of  women  in  specified  occupations,  including 
hotels ;  Keonee  Consolidated  Coke  Co.  v.  Taylor,  234  U.  S.  227,  68  L.  Ed. 
1290,  34  Sup.  Ct.  856,  upholding  Virginia  Laws  of  1888,  re-enacting  act 
of  1887,  forbidding  coal  or  ore  mining  or  iron  or  steel  manufacturing 
corporation  to  pay  employees  in  merchandise  orders  redeemable  at  em- 
ployer's store;  Reagan  v.  District  of  Columbia,  41  App.  D.  C.  414, 
upholding  act  of  Congress,  1913,  requiring  license  to  engage  in  business 
of  loaning  money  upon  security  at  more  than  six  per  cent  interest  and 
exempting  from  its  operation  national  banks,  trust  companies  and  others 
specified;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  383,  65  South.  286, 
upholding  General  Statutes  of  1906,  §§  3152,  3153,  imposing  double  dam- 
ages on  possessor  and  occupier  of  land  for  loss  of  domestic  animals  in 
pits  left  open  and  unincloscd  and  not  being  used  in  mining  operations; 
Butler  V.  Perry,  67  Fla.  413,  66  South.  153,  upholding  Laws  of  1913. 
§§  10-12,  requiring  every  able-bodied  male  person  between  ages  of 
twenty-one  and  forty-five  to  work  on  roads  and  bridges  for  six  days  in 
each  year,  or  to  provide  substitute,  or  to  make  payment  of  specified 
amount;  Mobile  etc.  R.  Co.  v.  Spcnny,  12  Qa.  App.  401,  67  South.  748, 
upholding  provision  of  Code  1907,  §  5487,  for  segreg^ation  of  races  in  rail- 
road coaches,  as  applied  to  white  sheriff  having  in  custody  negro  pris- 
oner, and  denying  recovery  for  ejection  of  sheriff  upon  his  refusal  to  go 
with  prisoner  or  to  send  him  to  negro  compartment ;  Wrij^ht  v.  May,  127 
Minn.  153,  L.  R.  A.  1915B,  151,  149  N.  W.  10,  11,  upholding  General 
Statutes  of  §§  6083-6088,  requiring  auctioneers  to  be  licensed;  State 
ex  rel.  Wilcox  v.  Gilbert,  126  Minn.  107, 147  N.  W.  957,  upholding  Laws 
of  1913,  §§  8717-8726,  for  abatement  of  bawdy-houses. 

232  t7.  8.  146-155,  58  L.  Ed.  544,  84  Sup.  Ot.  278,  CHESAPEAKE  ft  O. 
B.  B.  OO.  ▼.  COCKBELL. 

Bight  of  removal  from  State  to  Federal  court  exists  only  in  enumerated 
classes  of  cases,  and  removal  petition  must  set  forth  facts  showing  case  is 
within  one  of  those  classes. 

Approved  in  Tullar  v.  Illinois  Cent.  R.  Co.,  213  Fed.  284,  holding  action 
to  recover  excess  freight  charge  on  interstate  shipment  of  poultry  and 
for  damages  for  shrinkage  in  transit  is  not  removable;  H.  G.  Baker 
&  Bro.  V.  Pinkham^  211  Fed.  730|  denying  motion  to  remand  action  for 
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damages  for  joint  tort  brought  by  residents  of  New  York  against  two 
alien  defendants  and  third  who  was  resident  of  Georgia. 

Bemoval  petition  attacking  Joinder  of  resident  defendant  as  fraudulent 
mnst  allege  facts,  and  merely  traversing. allegations  upon  wliicli  lialiiUty 
of  resident  defendant  rests  or  applying  epithet  "frandnleat"  to  joinder  is 
insufficient. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Whiteaker,  239  U.  S.  425,  60  L.  Ed. 
864,  36  Sup.  Ct.  153,  affirming  denial  of  petition  for  removal  to  Federal 
court  in  action  for  personal  injuries  against  nonresident  railroad,  where 
joinder  of  resident  conductor  causing  injuries  was  not  fraudulent ;  South- 
em  Ry.  Co.  V.  Lloyd,  239  U.  S.  500,  501,  60  L.  Ed.  406,  36  Sup.  Ct.  212, 
affirming  denial  of  removal  petition  in  action  for  injuries  under  Federal 
Employers'  Liability  Act  against  resident  lessor  railroad  and  nonresi- 
dent lessee  railroad;  Rountree  v.  Mt.  Hood  R.  Co.,  228  Fed.  1013,  grant- 
ing motion  to  remand  in  action  against  nonresident  railroad  and  resi- 
dent general  manager  for  damages  from  fire;  Russell  v.  Champion  Fibre 
Co.,  214  Fed.  966,  131  C.  C.  A.  259,  7  N,  C.  C.  A.  924,  holding  complaint 
in  action  for  injuries  to  employee  operating  barking  machine  alleged 
joint  n^ligence  of  foreign  corporation  and  resident  foremen,  and  grant- 
ing motion  to  remand  to  State  court;  Carter  Coal  Co.  v.  Prichard's 
Admr.,  166  Ky.  779, 179  S.  W.  1040,  denying  removal  of  action  for  death 
of  employee  against  nonresident  mine  owner  and  resident  mine  boss  in 
absence  of  proof  of  fraudulent  joinder. 

Plaintiff's  petition  stating  joint  liability,  while  not  conclusive,  operates 
to  lay  upon  railroad,  as  condition  of  removal,  hurden  of  proving  that  joinder 
of  resident  employee  was  without  reasonable  basis  and  was  merely  fraudu- 
lent device  to  prevent  removal. 

Approved  in  Hough  v.  Society  Electrique  Westinghouse  de  iRussie,  231 
Fed.  344,  holding  joinder  of  liquidator  in  action  against  foreign  corpo- 
ration was  not  fraudulent  to  prevent  removal ;  Beck  with  v.  Chicago  etc. 
Ry.  Co.,  223  Fed.  862,  remanding  to  State  court  action  against  nonresi- 
dent railroad,  resident  engineer  and  operators  of  automobile,  brought  by 
passenger  in  automobile,  where,  under  State  law,  such  tort  is  joint; 
Peterson  ^.  Carlson,  127  Minn.  327,  149  N.  W.  537,  reversing  order  for 
change  of  venue  where  record  shows  demand  was  not  made  in  time ;  Cog- 
dill  V.  Clayton,  170  N.  C.  528,  87  S.  E.  339,  denying  removal  to  Federal 
court  of  action  for  damages  for  three  thousand  dollars  on  cause  accru- 
ing after  January  1,  1912,  where  removal  petition  averred  that  cause 
arose  prior  to  January  1,  1912,  when  Federal  court  had  jurisdiction  of 
actions  involving  sum  in  excess  of  two  thousand  dollars  without  stating 
facts  as  to  date  when  cause  accrued. 
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Issues  of  fact  arising  npon  remoral  petition  are  to  be  tried  in  Federal 
court. 

Approved  in  Steed  v.  Henry,  120  Ark.  587,  180  S.  W.  509,  denying  re- 
moval petition  in  action  by  county  treasurer  under  acts  of  1905  against 
stockholders  of  insolvent  bank  to  recover  funds  deposited,  where  act 
created  joint  and  several  liability ;  dissenting  opinion  in  Cox  v.  Atlantic 
etc.  R.  Co.,  166  N.  C.  658,  82  S.  E.  981,  majority  holding  State  court  may 
determine,  for  purposes  of  removal,  citizenship  of  corporation  involving 
construction  of  acts  of  incorporation  which  is  not  issue  of  fact,  but  of 
law. 

Wliere  State  court  refuses  to  give  eflTect  to  removal  petition,  defend- 
ant may  obtain  transcript  of  record,  resorting  to  writ  of  certiorari  for  that 
purpose  if  necessary,  and  upon  filing  transcript  in  Federal  court  invoke 
latter  to  protect  its  Jurlsdicti<m  by  injunction. 

Approved  in  Williston  v.  Raymond,  213  Fed.  528,  enjoining  further 
proceedings  in  State  court  in  suit  removed  to  Federal  District  Court. 

Distinguished  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  446,  60 
L.  Ed.  1096,  refusing  to  enjoin  preliminary  proceeding  before  State  water 
board  of  Oregon  as  interference  with  Federal  District  Court's  jurisdic- 
tion, where  suits  are  not  identical,  former  being  private,  latter  quasi- 
public  proceeding. 

232  IT.  S.  166-162,  68  L.  Ed.  548,  34  Sup.  Gt.  303,  UNITED  STATES  ▼. 
YOUNQ. 

Under  Beyised  Statutes,  section  5480,  it  was  necessary  to  charge  not 
only  scheme  to  defraud,  but  intent  to  defraud  by  means  of  postofllce;  but 
under  Criminal  Code,  section  215,  it  is  necessary 'only  that  scheme  to  de- 
fraud should  be  devised  and  letter  placed  in  postoiAce  in  execution  thereof. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709,  36 
Sup.  Ct.  368,  upholding  Criminal  Code,  §  215,  making  it  offense  to  mail 
letter  in  furtherance  of  fraudulent  scheme;  Gardner  v.  United  States, 
230  Fed.  679,  144  C.  C.  A,  629,  reversine:  conviction  under  indictment 
charging  violation  of  Revised  Statutes,  §  5480,  where  chaige  to  jury  that 
devising  scheme  to  defraud  and  mailing  letter  in  furtherance  thereof, 
which  would  have  been  sufficient  under  Penal  Code,  §  215,  narrowed  issue 

» 

and  left  out  essential  element  under  section  5480  of  intent  to  defraud 
through  postoffice ;  Mounday  v.  United  States,  225  Fed.  968,  140  C.  C.  A. 
93,  holding  gist  of  offense  under  Penal  Code,  §  215,  is  use  of  postoffice 
in  execution  of  scheme  to  defraud,  and  acquittal  on  one  count  does  not 
operate  as  acquittal  on  all  counts;  Bettman  v.  United  States,  224  Fed. 
824,  826, 140  C.  C.  A.  265,  mailing  false  statement  of  corporation 's  finan- 
cial standing  by  its  president  for  purpose  of  obtaining  loan  is  violation 
of  Criminal  Code,  §  215 ;  Tucker  v.  United  States,  224  Fed.  837,  140 
C.  C.  A.  279,  that  indictment  charges  use  of  mails  as  element  of  original 
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scheme  to  defraud,  not  necessary  under  Criminal  Code,  §  215,  and  that 
trial  judge  makes  such  finding  necessary  to  conviction  is  not  prejudicial 
error;  Ruthven  v.  United  States,  222  Fed.  71,  137  C.  C.  A.  364,  holding 
indictment  for  violation  of  Criminal  Code,  §215,  by  mailing  letter  in 
furtherance  of  fraudulent  scheme,  need  not  allege  scheme  vas  to  be 
effected  by  use  of  United  States  mails;  Goldman  v.  United  States,  220 
Fed.  61,  136  C.  C.  A.  625,  affirming  conviction  of  violation  of  Criminal 
Code,  §  215,  where  evidence  shows  accused  advertised  for  person  to  assist 
him  in  scheme  to  defraud,  giving  postoffice  box  as  his  address,  and  took 
letters  from  such  box,  not  used  by  him  except  in  connection  with  such 
scheme ;  Sandals  v.  United  States,  213  Fed.  572,  130  C.  C.  A.  149,  indict- 
ment charging  offense,  under  Revised  Statutes,  §  5480,  of  using  mails 
in  execution  of  scheme  to  defraud,  is  more  than  adequate  in  its  allega- 
tions under  Criminal  Code,  §  215,  as  latter  does  not  require  intent  to  use 
mails  to  be  shown  as  part  of  scheme;  Scheinberg  v.  United  States,  213 
Fed.  760,  Ann.  Oa«.  1914D,  1258.  130  C.  C.  A.  271,  mailing  false  financial 
statement  to  commercial  company  to  obtain  credit  is  violation  of  Ciiini- 
nal  Code,  §  215. 

232  U.  S.  162-165,  58  L.  Ed.  551,  38  Sup.  Ct.  299,  BUBBANK  v.  EBNST. 

Where  Jurisdiction  of  court  rendering  Judgment  depends  upon  domicile, 
that  question  is  open  to  re-examination  in  court  of  another  State  asked  to 
give  Judgment  full  faith  and  credit. 

Distinguished  in  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  458, 
judgment  of  New  York  court  obtained  in  proceeding  in  rem  by  default 
on  substituted  service,  under  full  faith  and  credit  clause  of  Federal  Con- 
stitution, cannot  be  collaterally  attacked  in  court  of  another  State  upon 
ground  that  consideration  of  judgment  is  wagering  transaction. 

232  IT.  S.  165-168,  68  L.  Ed.  554,  34  Sup.  Ot.  301,  CHIGAOO,  M.  ft  ST.  P. 

B.  B.  00.  V.  POLT. 

. 

Statute  of  South  Dakota  of  1907,  chapter  215,  making  railroad  liable 
for  double  damages  for  failure  to  pay  for  loss  of  property  by  fixe  within 
sixty  days  from  notice,  is  void. 

Approved  in  Chicago  etc.  Ry.  Co.  y.  Kennedy,  232  U.  S.  627,  58  L.  Ed. 
763,  34  Sup.  Ct.  463,  following  rule';  Halseth  v.  South  Dakota  etc.  Ry. 
Co.,  34  S.  D.  227,  147  N.  W.  992,  where  jury  in  action  for  daniasres  for 
hogs  killed  by  railroad  found  value  of  hogs  eighty-seven  dollars  and 
fifty  cents,  and  court  awarded  double  that  amount,  one-half  nuist  be  de- 
ducted  because  of  Federal  Supreme  Court 's  decision,  since  entry  of  such 
judgment,  that  double  damage  feature  of  laws  of  1907  is  void ;  Polt  v. 
Chicago  etc.  Ry.  Co.,  34  S.  D.  624,  149  N.  W.  726,  refusing  to  direct  ver- 
dict for  single  damages  on  mandate  from  Federal  Supreme  Coui-t  hold- 
ing laws  of  1907  imposing  double  damages  void,  and  awarding  new  trial 
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•where  negligence  was  not  alleged  nor  proved;  Kennedy  v.  Chicago  etc, 
Ry.  Co.,  34  S.  D.  627,  149  N.  W.  726,  reversal  of  judgment  of  State 
Supreme  Court  by  Federal  Supreme  Court  on  ground  of  invalidity  of 
<louble  damage  feature  of  Laws  of  1907,  c.  215,  vacates  judgment  for 
•double  damages^  leaving  judgment  for  single  damages ;  dissenting  opinion 
in  Macon  County  Supply  Co.  v.  Tallulah  Falls  R.  Co.,  166  N.  C.  88,  82 
S.  E.  15,  majority  holding  recovery  of  penalty  under  Revisal  of  1905, 
§  2644,  for  refusing  to  refund  overcharge  of  freight  within  certain  time 
after  claim,  where  plaintiff  fails  to  sustain  claim  in  full,  is  not  taking 
of  property  without  due  process. 

Di.stinguished  in  Kansas  City  Southern  Ry.  Co.  v.  Anderson,  233  U.  S. 
329,  330,  58  L.  Ed.  985,  34  Sup.  Ct.  599,  upholding  Act  61,  Acts  of  Arkan- 
sas of  1907,  imx>08ing  double  damages  and  attorney's  fee  on  railroad  for 
failure  to  advertise  and  to  pay  for  stock  killed  within  thirty  days  after 
notice  is  served  by  owner;  Seaboard  etc.  Ry.  Co.  v.  Robinson,  68  Fla. 
409,  67  South.  139,  upholding  statute  authorizing  recovery  of  double 
dami^s  and  attorney 's  fees  for  failure  of  railroad  to  pay  for  livestock 
kiUed  by  train  within  sixty  days  of  presentation  of  ftlaim,  where  railroad 
stipulates  that  allegations  of  declaration  are  true  and  verdict  is  rendered 
for  .amount  demanded;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  384,  65 
South.  286,  upholding  General  Statutes  of  1906,  §§  3152,  3153,  imposing 
double  damages  on  possessor  and  occupier  of  land  for  loss  of  domestic 
animals  in  pits  left  open  and  uniuclosed  and  not  being  used  in  mining 
operations. 

Liability  of  railroad  company  for  negligent  injury  to  animals  tres- 
passing on  right  of  way,  generally.    Note,  6  N.  0.  0.  A.  375. 

Construction  of  s^tutes  rendering  railroad  companies  liable  for  in- 
juries to  persons  or  property  occasioned  by  the  running  of  trains. 
Note,  10  N.  0.  0.  A.  705. 

232  U.  S.  168-174,  68  L.  Ed.  555,  34  Sup.  Ct.  801,  ALABAMA  V.  SCHMIDT. 

Statutes  of  limitation  providing  for  title  hy  adverse  possession  after 
specified  period  apply  to  lands  granted  to  State  by  United  States  for  use 
of  schools. 

Distinguished  in  United  States  v.  Morrison,  240  U.  S.  209,  60  L.  Ed.  607, 
36  Sup.  Ct.  332,  holding  proclamation  of  1907  enlarging  Cascade  Range 
Forest  Reserve  included  unsurveyed  public  lands  in  section  16  of  school 
land  grant  of  1859,  title  to  which  did  not  pass  to  Oregon  prior  to  survey. 

232  t7.  S.  174-186,  68  L.  Ed.  568,  34  Sup.  Ct.  288,  TANEY  y.  FENN  NAT. 
BANE. 

In  determining  relative  rights  of  trustee  in  bankruptcy  and  holder  of 
warehouse  receipts  for  whisky  in  bonded  warehouse  as  security  for  loan, 
legal  effect  of  transaction  depends  upon  local  law. 


232  U.  S.  186-198       NOTES  ON  U.  S.  REPORTS.  988 

Approved  in  Moore  v.  Thomas  Moore  Distilling  Co.,  247  Pa.  317, 
327,  93  Atl.  348,  351,  certificates  issued  by  distiller  for  whisky  in  bis 
own  warehouse  are  not  warehouse  receipts,  and  as  between  two  inno< 
cent  holders  of  certificates  for  same  whisky,  certificate  first  delivered 
for  valuable  consideration  carries  titles  as  against  duplicate  of  earlier 
date  delivered  for  value  at  later  time. 

Distinguished  in  In  re  National  Boat  Sc  Engine  Co,  216  Fed.  215, 
holding  trust  deed,  withheld  from  record  to  avoid  injuring  credit, 
fraudulent  and  void,  and  no  valid  basis  for  transfer  of  first  mortgage 
bonds  to  extent  of  eighty-eight  thousand  dollars  as  against  trustee  in 
bankruptcy. 

B6t«ntion  of  physical  possesaion  lyy  vendor  la  not  fraud  per  sa  in  Penn- 
sylvania, where  nature  of  transaction  precludes  possihility  of  delivery  or 
ahsence  of  delivery  la  excused  by  usages  of  trade. 

Approved  in  In  re  National  Boat  &  Engine  Co.,  216  Fed.  216,  hold- 
ing pledge  of  mortgage  bonds  to  extent  of  thirty-two  thousand  dollars 
by  bankrupt  as  security  for  notes  more  than  six  months  before  bank- 
ruptcy was  not  for  fraudulent  purpose,  and  allowing  claim  as  against 
trustee  in  bankruptcy. 

Pledge  of  warehouse  receipts  for  whisky  in  bonded  warehouse  as  secu- 
rity for  loan  amounts  to  delivery  of  goods  in  Pennsylvania,  and  Is  good  as 
against  trustee  in  bankruptcy. 

Approved  in  Dale  v.  Pattison,  234  U.  S.  404,  411,  52  L.  E.  A.  (N.  S.) 
764,  58  L.  Ed.  1874,  1877,  34  Sup.  Ct.  786,  law  of  Ohio  recognizing 
validity  of  transfers  by  delivery  of  warehouse  receipts,  trustee  in  bank- 
ruptcy of  pledgor  takes  subject  to  rights  of  pledgee;  In  re  Miller  Pure 
Rye  Distilling  Co.,  214  Fed.  199,  130  C.  C.  A.  537,  holding  pledge  of 
warehouse  receipts  for  whisky  distilled  by  corporation  valid  as  against 
trustee  in  bankruptcy. 

Issuance  and  delivery  by  warehouseman  of  receipt  for  own  prop- 
erty as  transfer  of  possession  essential  to  valid  pledge.  Note, 
62  L.  R.  A.  (N.  S.)  754. 

232  IT.  S.  18e-198,  58  L.  Ed.  564,  34  Sup.  Ot.  297,  CHAPB1A.N  ft  DEWET 
LXTMBEB  CO.  v.  ST.  FRANCIS  J^EVEB  DISTRICT. 

.  Patent  for  township  according  to  oiAcial  plat  of  survey  conveys  whole 
of  surveyed  lands,  but  not  insurveyed  area  meandered  as  lake. 

Approved  in  Moss  v.  Ramey,  239  U.  S.  546,  60  L.  Ed.  430,  36  Sup. 
Ct.  184,  patents  to  land  abutting  on  river  did  not  include  unsurveycd 
island  lying  between  such  land  and  thread  of  stream;  Producers*  Oil 
Co.  V.  Hanzen,  238  U.  S.  339,  69  L.  Ed.  1836,  36  Sup.  Ct.  755,  holding 
grant  of  public  land  specifying  number  of  acres  conveyed  is  limited 
by  traverse  lineS|  and  presence  of  meander  lines  does  not  necessarily 
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confer  riparian  rights;  Lee  Wilson  &  Co.  v.  United  States,  227  Fed. 
828,  829,  142  C.  C.  A.  351  (afltoning  214  Fed.  638,  642),  patent  to 
State  nnder  Swamp-land  Act  of  1850  of  whole  township  except  section 
16  did  not  convey  unsnrveyed  lands  erroneously  designated  as  lakes, 
and  pnrchivsers  of  fractional  tracts  bounded  by  meander  lines  are  not 
entitled  to  such  unsurveyed  lands. 

Swamp-land  Act  of  1850  gave  State  only  Inchoate  title  to  lands  that 
were  not  listed  as  swamp-lands. 

Approved  in  United  States  v.  Lee  Wilson  &  Co.,  214  Fed.  643,  title 
to  unsurveyed  lands  erroneously  designated  as  lake  did  not  pass  to 
State  under  Swamp-land  Act  of  1850  independent  of  patent,  as  lands 
were  never  identified  or  listed  as  swamp-lands;  Sawyer  v.  Osterhaus, 
212  Fed.  769,  holding  Swamp-land  Act  of  1850  did  not  convey  to  Cali- 
fornia title  to  tide-lands,  part  of  Mare  Island,  where  lands  were  not 
identified  or  patented  to  State  and  dismissing  action  of  ejectment 
against  naval  ofiicers  by  person  claiming  conveyance  from  State. 

ReUnquisbment  of  State's  inchoate  title  to  swai^p-landB  by  compromise 
approved  by  Arkansas  and  by  act  of  Congress  of  1898  is  binding  upon  St 
Francis  levee  district. 

Approved  in  Lee  Wilson  ft  Co.  v.  United  States.  227  Fed.  831,  142 
C.  C.  A.  351  (affirming  214  Fed.'  646),  conveyance  by  St.  Francis  levee 
district  after  Arkansas  compromise  of  1898  relinquishing  title  to  swamp- 
lands passes  no  title. 

232  V.  S.  190-221,  58  L.  Ed.  568,  84  Sap.  Ot.  291,  ATCHISON  T.  ft  a  F. 
B.  B.  OO.  ▼.  UNITED  STATES. 

What  is  proper  rate  on  trvdt  in  precooling  shipment,  or  fair  charge  for 
hauling  necessary  ice  or  rendering  other  transportation  services,  are  admin- 
istrative  an^stions  for  commission. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  50,  60  L.  Ed. 
519,  36  Sup.  Ct.  230,  dismissing  action  for  damages  for  lumber  fur- 
nished by  shipper  to  make  interstate  cars  suitable  for  transporting 
grain  brought  without  preliminary  resort  to  Interstate  Commerce  Com- 
mission. 

Ck>art0  have  no  power  to  make  rates  and  cannot  interfere  with  rates 
made  by  commission  unless  it  plainly  appears  that  rate  orders  are  void. 

Approved  in  Interstate  Commerce  Commission  v.  Atchison  etc.  Ry. 
Co.,  234  U.  S.  312,  58  L.  Ed.  1828,  34  Sup.  Ct.  814,  upholding  order 
of  Interstate  Commerce  Commission  requiring  carriers  to  desist  from 
charging  for  switching  service  for  carload  freight  moving  in  interstate 
commerce  to  industrial  spur-tracks  within  switching  limits  of  Los 
Angeles ;  Montgomery  v.  Chicago  etc.  R.  Co.,  228  Fed.  619,  143  C.  C.  A. 
138,  dismissing  action  against  interstate  railroad  for  establishing  eating- 
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house  and  sliipping  rciuniodities  therefor  at  less  than  published  rates 
as  discrimination  against  restaurant-keeper,  where  such  administrative 
questions  were  not  presented*  to  Interstate  Commerce  Commission;^ 
Louisville  etc.  R.  Co.  v.  United  States,  216  Fed.  680,  683,  upholding- 
rate  order  of  Interstate  Commerce  Commission  and  order  requiring  twa 
carriers  to  interswitch  coal  to  and  from  tracks  of  third  company  in 
same  manner  as  between  tracks  of  each  other. 

Distinguished  in  Pennsylvania  R.  Co.  v.  United  States,  227  Fed.  915> 
order  of  Interstate  Commerce  Commission  requiring  railroad  to  furnish 
for  use  by  oil  refinery  tank-cars  which  it  does  not  possess  is  void. 


932  U.  S.  221-236,  58  L.  Ed.  577,  34  Sup.  Ot.  312,  THOliAS  ▼.  MATTHIES- 
SEN. 

Stockliolders  of  corporation  organized  in  Arizona  under  charl^cr  ex- 
pressly authorizing  it  to  transact  bnsinesB  in  California  is  subject  to  lia- 
bility imposed  by  California  Civil  Code,  section  322. 

Approved  in  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed. 
861,  dismissing  bill  for  want  of  jurisdiction  where  plaintiff  corporation 
was  organized  in  Nevada  by  citizens  and  rcsid'ents  of  California  for 
purpose  of  conferring  jurisdiction  on  Federal  court,  on  ground  of  diver- 
sity of  citizenship. 

Judgment  may  be  entered  for  plaintiff  upon  agreed  facts  after  retrezsaL 

Approved  in  United  States  v.  Illinois  Surety  Co.,  226  Fed.  664,  141 

C.  C.  A.  409,  under  Revised  Statutes,  §  701,  Circuit  Court  of  Appeals 

may  enter  judgment  after  reversal,  in  case  tried  without  jury,  where 

court's  findings  of  fact  are  undisputed. 

232  U.  S.  236-247,  58  L.  Ed.  584,  34  Sup.  Ct.  309,  MIEDREICH  ▼.  IiAUEN- 
STEIN. 

Where  althongb  record  is  meager  of  attempts  to  raise  Fedecai  qaertloi^ 
State  court  holds  Federal  question  is  made  before  it^  according  to  its  pno- 
tice,  and  proceeds  to  determine  it,  Federal  Supreme  Court  regards  qn6gtio& 
as  duly  made. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598» 
36  Sup.  Ct.  267,  Federal  Supreme  Court  has  jurisdiction  under  Judicial 
Code,  §  237,  to  review  final  judgment  of  State  court  holding  tax  on 
membership  in  exchange  was  not  denial  of  Federal  rights;  International 
Harvester  Co.  v.  Kentucky,  234  U.  S.  591,  58  L.  Ed.  1484,  34  Sup.  Ct. 
944,  reversing  decision  of  State  court  upholding  Kentucky  anti-trust 
statute  and  validity  of  service  of  process  on  foreign  corporations ;  North 
Carolina  R.  R.  Co.  v.  Zaehary,  232  U.  S.  257,  Ann.  Oas.  19140,  159,  58 
L.  Ed.  595.  34  Sup.  Ct.  305,  9  N.  C.  C.  A.  114,  reversing  decision  of 
State  court  that  Federal  Employers'  Liability  Act  of  1908  did  not  apply 
in  action  for  injuries,  where  State  couii;  either  decided  or  assumed  that 
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record  sufficiently  presented  Federal  question  and  overruled  railroad's 
contention  that  Federal  act  apj^lied ;  Moliter  v.  Wabash  R.  Co.,  180  Mo. 
App.  93,  168  S.  W.  263,  in  personal  injury  action  by  railroad  employee 
based  on  State  laws,  demurrer  to  evidence  and  motion  for  new  trial 
on  ground  that  evidence  shows  action  is  governed  by  Federal  Employ- 
ers' liability  Act  of  1908,  raises  Federal  question. 

•  Supreme  Oonrt  departs  from  rule  tbat  findings  of  fact  of  highest  SUte 
court  are  binding  only  in  exceptional  cases  where  finding  of  fact  is  involved 
with  and  dependent  upon  questions  of  law. 

Approved  in  Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  566,  60 
L.  Ed.  448,  36  Sup.  Ct.  169,  finding  of  fact  of  State  court  that  foreign 
corporation  is  doing  business  in  State  other  than  intei-state  commerce 
without  complying  with  State  law,  having  adequate  support  in  record, 
is  binding  on  Federal  Supreme  Court;  Northern  Pacific  By.  Co.  v.  Nortli 
Dakota,  236  U.  S.  593,  Asm.  Oaa.  1916A,  1,  59  L.  Ed.  741,  35  Sup.  Ct. 
429,  applying  •rule  in  suit  to  determine  validity  of  North  Dakota  coal 
rates;  Seaboard  Air  Line  Ry.  Co.  v.  Padgett,  236  U.  S.  673,  59  L.  Ed. 
781,  35  Sup.  Ct.  481,  holding  proof  was  sufficient  to  justify  submission 
of  case  to  jury,  and  affirming  judgment  of  State  court  in  action  for 
injuries  based  on  Federal  Employers'  Ldability  Act  of  1908;  Louisville 
etc.  R.  R.  Co.  V.  Higdon,  234  U.  S.  598,  58  L.  Ed.  1489,  34  Sup.  Ct. 
948,  holding  case  is  reviewable  by  Federal  Supreme  Court  where  State 
court  passed  upon  amended  answers  in  Federal  aspect,  but  refusal  of 
State  court  to  allow  filing  of  amended  answer  setting  up  Federal  ques- 
tion and  relitigation  of  question  already  decided  was  not  denial  of  Fed- 
eral right. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission  oi 
Kansas,  95  Kan.  623, 148  Pac.  673,  upholding  order  of  commission  estab- 
lishing rate  on  coal  between  certain  points  within  State. 

Purchaser  at  foreclosure  sale  may  rely  upon  record,  and,  in  absence  of 
fraud  or  collusion  service  of  process  not  attacked  for  false  return  of  sheriff 
does  not  avoid  sale. 

Approved  in  Friebe  v.  Elder,  181  Ind.  608,  105  N.  E.  155,  fraud  in 
procuring  perjured  testimony  does  not  render  divorce  decree  void  on 
collateral  attack  in  partition  suit;  State  ex  xel.  Pacific  Loan  etc.  Co.  v. 
Superior  Court,  84  Wash.  402,  146  Pac.  838,  granting  writ  of  prohi- 
bition to  prevent  setting  aside  decree  of  foreclosure  entered  upon  de- 
fault, where  time  had  elapsed  for  setting  aside  decree  and  defendant 
moving  for  vacation  of  decree  for  insufficient  service  alleged  no  facts 
in  defense  to  action;  Lewter  v.  Hadley,  68  Fla.  137,  66  South.  568, 
holding  action  on  sheriff's  bond  is  ample  remedy  for  false  return  and 
refusing  to  annul  foreclosure  decreet. 


232  U.  S.  248-261       NOTES  ON  U.  8.  REPORTS.  992 

232  U.  S.  248-261,  Ann.  Om.  10140,  159,  68  Lw  Ed.  501,  34  Siq^.  Ot  304, 
NOBTH  OABOUNA  B.  B.  CO.  ▼.  ZACHABY. 

Wliere  common  carrier  and  employee  for  wliose  injuries  action  ii 
bronght  were  both  engaged  in  interstate  commerce  at  time  of  accident^  Fed- 
eral Bmployers'  Liability  Act  goToms  to  exclusion  of  State  statntes. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60 
L.  Ed.  731,  36  Sup.  Ct.  391,  refusal  by  State  trial  court  of  instruction 
that  if  deceased  was  engaged  in  interstate  commerce  at  time  of  death, 
widow  could  not  maintain  action  against  employer  for  benefit  of  her- 
self, as  next  friend  of  minor  children,  and  for  use  and  benefit  of 
parents  of  deceased,  was  error  in  view  of  provisions  of  Federal  Em- 
ployers' Liability  Act  of  1908 ;  Peek  v.  Boston  etc.  R.  R.  Co.,  223  Fed. 
450,  where  complaint,  in  action  for  injuries  in  State  court,  states  one 
cause  of  action,  under  Federal  Employers'  Liability  Act  of  1908  and 
another  und«r  State  law,  and  shows  both  parties  were  engaged  in  inter- 
state commerce.  Federal  statute  controls,  and  section  28  of  Judicial 
Code  prohibits  removal  to  Federal  court;  Smith  v.  Camas  Prairie  Ry. 
Co.,  216  Fed.  800,  action  for  death  brought  in  State  court  under  Fed- 
eral Employers'  Liability  Act  is  not  removable,  whether  facts  are 
sufficient  to  State  cause  of  action  under  such  act  or  not;  Flanders  v. 
Georgia  Southern  etc.  Ry.  Co.,  68  Fla.  484,  488,  67  South.  69,  70,  Fed- 
eral Employers'  Liability  Act  controls  employee's  action  for  injuries 
received  while  engaged  in  interstate  commerce;  Staley  v.  Illinois  Cen- 
tral R.  R.  Co.,  268  HI.  372,  L.  R.  A.  1916A,  450,  109  N.  E.  347,  recovery 
for  death  of  machinist  in  terminal  yard  killed  while  repairing  engine 
used  in  interstate  commerce  must  be  under  Federal  Employers'  Liability 
Act  of  1908,  not  under  State  Workmen's  Compensation  Act  of  1911; 
Illinois  etc.  R.  Co.  v.  Kelly,  167  Ky.  764,  181  S.  W.  379,  instruction  in 
employee's  action  under  Federal  Employers'  Liability  Act,  that  con- 
tributory negligence  would  only  operate  to  reduce  damages,  was  error 
where  evidence  failed  to  show  employee  was  eng^ed  in  interstate  com- 
merce at  time  of  injury ;  McGarvey  's  Guardian  v.  McGarveys '  Admr.,  163 
Ky.  243, 173  S.  W.  765,  Federal  Employers'  Liability  Act  of  1908,  contrda 
to  exclusion  of  State  legislation  in  action  for  death  of  employee  en- 
gaged in  interstate  commerce  at  time  of  injury;  Moliter  v.  Wabash  R. 
Co.,  180  Mo.  App.  95,  168  S.  W.  254,  reversing  jud)pnent  and  denying 
recovery  in  personal  injury  action  based  on  State  laws,  where  evidence 
shows  right  of  action  is  under  Federal  Employers'  Liability  Act;  Alex- 
ander V.  Great  Northern  Ry.  Co.,  51  Mont.  572,  154  Pac.  915,  holding 
action  for  death  of  conductor  killed  while  operating  work  train  over 
branch  line  wholly  within  State  is  not  maintainable  under  Federal 
Employers'  Liability  Act,  but  allowing  recovery  under  State  law; 
Hogarty  v.  Philadelphia  etc.  Ry.  Co.,  245  Pa,  448,  91  Atl.  855,  pro- 
vision of  Federal  Employers'  Liability  Act  forbidding  carrier  to  exempt 
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itself  fix>m  liability  for  negligence  of  its  employees  applies  to  all  cases 
within  scope  of  statute;  Southern  Ry.  Co.  v.  Jacobs,  116  Va.  203,  81 
S.  E.  104,  holding  Federal  Employers'  Liability  Act  of  1908  did  not 
nullify  doctrine  of  assumption  of  risk  except  in  cases  where  carrier's 
violation  of  statute  enacted  for  safety  of  employee  contributed  to  risk ; 
Graber  v.  Duluth  etc.  Ry.  Co.,  159  Wis.  420,  150  N.  W.  492,  fact  that 
trial  court  did  not  compel  plaintiff  to  elect  remedy  under  Federal  or 
under  State  law  is  not  error  where  neither  side  claimed  benefit  of  Fed- 
eral law;  dissenting  opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  160,  86  S.  E.  974,  majority  permitting  amendment  of  complaint 
in  action  for  injuries  to  show  employee  was  engaged  in  interstate  com- 
merce at  time  of  injury,  although  more  than  two  years  had  elapsed 
since  injury ;  Wabash  R.  R.  Co.  v.  Hayes,  234  U.  S.  89,  68  L.  Ed.  1230, 
34  Sup.  Ct.  729,  6  N.  C.  C.  A.  236,  ai^uendo. 

Federal  Employers'  Liability  Act  as  superseding  common  and  statu- 
toiy  law  on  same  subject.    Note,  Asm.  Oas.  1916B,  496. 

Federal  Employers '  Liability  Act.    Notes,  L.  R.  A.  19160,  67,  68,  69, 
76;  48  L.  R.  A.  (N.  S.)  987. 

Damages  are  to  be  based  upon  pecuniary  loss  sustained  by  beneficiary 
in  action  for  benefit  of  relatiTes  of  deceased  employee  under  Federal  Bm- 
foyers'  LiablUty  Act. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  238  U.  S.  604, 
69  L.  Ed.  1483,  36  Sup.  Ct.  844,  under  Federal  Employers'  Liability  Act 
of  1908,  recovery  of  damages  by  administrator  is  in  trust  for  bene- 
Rciaries  and  must  be  based  upon  their  actual  pecuniary  loss ;  Garrett  v. 
Louisville  etc.  R.  R.  Co.,  235  IT.  S.  312,  69  L.  Ed.  244,  35  Sup.  Ct.  32, 
afi&rming  dismissal  of  action  for  death  of  son  under  Federal  Employers' 
Liability  Act  of  1908,  where  plaintiff  refuses  to  amend  declaration  to 
allege  pecuniary  loss  to  parents;  Norfolk  etc.  Ry.  Co.  v.  Holbrook,  235 
U.  S.  629,  69  L.  Ed.  398,  35  Sup.  Ct.  143,  7  N.  C.  C.  A.  819,  reversing 
judgment  in  action  for  death  of  employee  under  Federal  Employers' 
Liability  Act  of  1908,  for  erroneous  instruction  that  pecuniary  injury 
is  greater  where  beneficiaries  are  widow  and  infant  children  than  where 
beneficiaries  are  adults  or  defendants  who  are  mere  next  of  kin ;  Louis- 
ville etc.  R.  Co.  V.  HoUoway's  Admr.,  168  Ky.  266,  181  S.  W.  1128, 
ilistruction  in  action  for  death  under  Federal  Employers'  Liability  Act 
for  benefit  of  widow  that  measure  of  damages  was  amount  that  would 
reasonably  compensate  widow  for  loss  of  pecuniary  benefits  read  in 
connection  with  instruction  on  contributory  negligence,'  was  not  error; 
Nashville  etc.  Ry.  v.  Anderson,  134  Tenn.  684,  185  S.  W.  681,  reversing 
judgment  for  erroneous  instruction,  in  action  for  death  by  adminis- 
trator for  benefit  of  widow  and  minor  chiid|  where  there  was  no  Avi- 
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denee  as  to  customary  contribution  to  support  of  wife  and  child  and 
nothing  to  indicate  what  tjiey  might  have  exx)ected. 

Distinguished  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  616, 
Ann.  Oaa.  1916B,  262,  69  L.  Ed.  1438,  36  Sup.  Ct.  865,  9  N.  C.  C.  A. 
277,  failure  to  apportion  damages  in  action  under  Federal  Employers* 
Liability  Act  by  administrator  for  benefit  of  widow  and  minor  children 
is  not  reversible  error. 

Supreme  Court  has  jnrisdictloii,  under  Judicial  Code,  si^oii  237,  to 
review  judgment  where  highest  State  court  assumed  or  decided  that  record 
presented  Federal  question  and  decided  It  against  party  asserting  it. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v,  De  Atley,  241  U.  S.  317, 
60  L.  Ed.  1021,  36  Sup.  Ct.  664,  following  rule;  Rogers  v.  Hennepin 
Co.,  240  U.  S.  189,  60  L.  Ed.  698,  36  Sup.  Ct.  267,  Federal  Supreme 
Court  has  jurisdiction  under  Judicial  Code,  §  237,  to  review  final  judg- 
ment of  State  court  holding  tax  on  memberships  in  exchange  was  not 
denial  of  Federal  rights;  Mallinckrodt  Chemical  Works  v.  Missouri, 
238  U.  S.  49,  69  L.  Ed.  1196,  36  Sup.  Ct.  671,  denying  motion  to  dis- 
miss appeal  from  judgment  of  State  court  forfeiting  charter  of  cor- 
poration for  failure  to  file  affidavit  required  by  Missouri  Revised 
Statutes  of  1909,  §  10,322,  where  question  of  equal  protection  under 
Fourteenth  Amendment  was  treated  by  State  Supreme  Court  as  suffi- 
ciently raised;  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  419,  69  L.  Ed. 
1029,  36  Sup.  Ct.  626,  contention  that  under  local  practice  Federal 
question  was  no^  open  on  second  writ  of  error  is  disposed  of  by  fact 
that  State  Supreme  Court  again  considered  question  and  upheld  State 
law,  General  Statutes  of  Florida  of  1906,  c.  6892,  relating  to  liability 
of  stockholders  for  judgment  debts  of  corporation;  Carlson  v.  Wash- 
ington, 234  U.  S.  106,  68  L.  Ed.  1238,  34  Sup.  Ct.  717,  Federal  Supreme 
Court  under  Judicial  Code,  §  237,  has  jurisdiction  to  review  decision 
of  State  court  overruling  contention  of  plaintiff  in  error  in  contempt 
proceeding  that  work  in  excavating  canal  was  for  United  States  gov- 
ernment; Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  93,  168  S.  W.  253, 
demurrer  to  evidence  and  motion  for  new  trial  on  ground  that  action 
for  personal  injuries  was  governed  by  Federal  Employers*  Liability 
Act  raise  Federal  question. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.     Note,  9  N.  0.  0.  A.  466. 

Lessor  railroad  leasing  Intrastate  line  to  Interstate  road,  responsible 
under  local  law  for  acts  of  lessee,  is  engaged  in  interstate  commerce  within 
meaning  of  Federal  Employers'  Liability  Act. 

Approved  in  Southern  Ry.  Co.  v.  Lloyd,  239  U.  S.  500,  601,  60  L.  Ed. 
406,  36  Sup.  Ct.  212,  State  court  has  jurisdiction  of  action  for  per- 
sonal injuries  under  Federal  Employers'  Liability  Act  of  1908r  against 
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nonresident  interstate  lessee  railroad  and  resident  intrastate  lessor 
railroad;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  37,  81  N.  E.  1007,  7 
N.  C.  C.  A.  533,  lessor  of  intrastate  railroad  used  by  lessee  in  connec- 
tion with  interstate  commerce  is  engaged  in  interstate  commerce. 

Distinguished  in  Ingle  v.  Southern  Ry.  Co.,  167  N.  C.  640,  83  S.  E. 
746,  in  action  for  death  of  brakcman  on  intrastate  train,  evidence  was 
insufficient  to  show  train  was  carrying  coal  from  another  State  so  as 
to  render  measure  of  damages  under  Federal  statute  applicable. 

Where  esaential  matter  of  fact  Is  in  doubt  as  to  whether  employee  at 
time  of  injury  was  engaged  in  interstate  commerce,  question  should  be  snh- 
mitted  to  jury  under  proper  instructions. 

Approved  in  Southern  Ry.  Co.  v.  Lloyd,  239  U.  S.  501,  60  L.  Ed. 
406,  36  Sup.  Ct.  211,  in  aetion  for  personal  injuries  under  Federal  Em-' 
ployers*.  Liability  Act,  where  court  charged  that  burden  was  on  plaintiff 
to  prove  allegation  that  he  was  engaged  in  interstate  commerce  and' 
there  was  evidence  to  support  allegation,  issue  was  properly  left  to 
jury;  Koennecke  v.  Seaboard  etc.  Ry.  Co.,  101  S.  C.  108,  85  S.  E.  376; 
issue  of  fact  whether  State  or  Federal  Employers'  Liability  Act  is 
applicable  in  employee's  action  for  personal  injuries  is  for  jury ;  Howelf 
V.  Atlantic  Coast  Line  R.  Co.,  99  S.  C.  420,  83  S.  E.  640,  in  action  for 
injuries,  question  whether  railroad  employee  was  engaged  in  interstate 
commerce  was  for  jury;  Bolch  v.  Chicago  etc.  Ry.  Co.,  90  Wash.  53, 
155  Pac.  424,  applying  rule  in  personal  injury  action  by  switchman 
under  Federal  Employers'  Liability  Act ;  Graber  v.  Duluth  etc.  Ry.  Co.; 
159  Wis.  417,  418,  150  N.  W.  491,  question  of  whether  injured  servant 
is  engaged  in  interstate  commerce  is  for  jury  where  facts  are  disputed: 

Submission  of  issues  to  whether  employee  was  engaged  in  interstatie 
or  intrastate  commerce.    Note,  9  N.  C.  0.  A.  650. 

Where  State  court  refused  to  submit  to  jury  question  of  whether  de- 
ceased employee  was  In  fact  engaged  in  interstate  commerce  on  ground  of 
no  eridence  to  that  effect,  Federal  Supreme  Court  will  analyze  evidence  to 
eztaot  necessary  to  give  plaintiff  in  error  benefit  of  asserted  Federal  right. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  553,  60  L.  Ed.  798, 
36  Sup.  Ct.  434,  reversing  decision  of  State  Supreme  Court  and  affirming 
judgment  of  State  trial  court  allowing  creditors  to  recover  from  direc- 
tors of  bank  publishing  false  statements  in  discharge  of  duty  imposed 
by  Federal  statute,  where  finding  of  trial  court  as  to  condition  of  bank 
and  knowledge  of  directors  as  to  falsity  of  statements  were  supported 
by  evidence ;  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  509,  Ann.  Oas. 
1916B,  252,  59  L.  Ed.  1436,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  269,  refusal 
to  direct  verdict  for  railroad  on  ground  that  proof  failed  to  establish 
liability  under  Federal  Employers'  Liability  Act  was  not  error. 
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Difltingaished  in  Intel-state  Amusement  Co.  v.  Albert,  239  U.  S.  567, 
60  Ik  Ed.  443,  36  Sup.  Ct.  169,  finding  of  fact  of  State  court  that  foreign 
corporation  is  doing  bnsiness  in  State  other  than  interstate  commerce, 
having  adequate  support  in  record,  is  binding  on  Federal  Supreme  Court. 

State  rules  of  practice  as  applicable  in  actions  under  Federal  Em- 
ployers' Liability  Act.    Note,  9  N.  0.  0.  A.  270. 

Hauling  of  empty  can  from  one  State  to  another  is  Interstate  com- 
narce. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Wright,  239  U.  S.  550,  60  L.  Ed. 
484,  36  Sup.  Ct.  186,  taking  engine  from  one  State  to  another  for  repairs 
in  interstate  commerce;  St.  Louis  etc.  Ry.  Co.  v.  Anderson,  117  Ark.  45, 
173  S.  W.  836,  evidence  warrants  finding  that  switchman  coupling  empty 
cars  was  engaged  in  interstate  commerce;  Thompson  v.  Wabash  Ry.  Co., 
262  Mo:  488,  490,  17  S.  W.  370,  holding  action  for  death  of  fireman  on 
loeomotive  drawing  train  of  empty  cars  into  another  State  must  be 
brought  under  Federal  Employers'  Liability  Act,  not  under  State  stat> 
ute;  Trowbridge  v.  Kanaas  City  etc.  Railway,  192  ICo.  App.  60, 179  S.  W. 
780,  switchman  injured  while  coupling  empty  car  moving  to  distributing 
point  in  another  State  is  engaged  in  interstate  commerce  within  Federal 
Employers'  Liability  Act;  IColiter  v.  Wabash  R.  Co.,  180  Mo.  App.  87, 
168  S.  W.  251,  person  switching  cars  containing  interstate  shipment  is 
engaged  in  interstate  commerce. 

Distinguished  in  Pennsylvania  R.  Co.  v.  Knox,  218' Fed.  751,  752,  134 
C.  C.  A.  426,  429,  430,  holding  interstate  movement  of  cars  had  ceased 
at  distributing  point  within  State,  and  action  for  death  of  brakcman  was 
not  governed  by  Federal  Employers'  Liability  Act  of  1908,  as  amended 
in  1910. 

Acts  of  employee  in  Inspecting,  olUng,  firing  and  preparing  engine  for 
Interstate  trip  were  acta  performed  as  part  of  Interstate  commerce. 

Approved  in  New  York  Central  etc.  R.  R.  Co.  v.  Carr,  238  U.  S.  263, 
59  L.  Ed.  1299,  35  Sup.  Ct.  780,  9  N.  C.  C.  A.  24,  brakeman  injured  while 
cutting  out  intrastate  car  on  interstate  train  may  recover  under  Federal 
Employers'  Liability  Act  of  1908;  St.  Joseph  &  G.  T.  Ry.  Co.  v.  United 
States,  232  Fed.  352,  Hours  of  Service  Act  of  1907  forbidding  interstate 
carrier  to  keep  employee  on  duty  more  than  sixteen  hours  applies  to 
interstate  work  train ;  Lombardo  v.  Boston-  etc.  R.  R.  Co.,  223  Fed.  431, 
holding  employee  repairing  tracks  used  by  trains  in  intrastate  and  inter- 
state commerce  is  engaged  in  interstate  commerce  within  Federal  Em- 
ployers'  Liability  Act  and  granting  motion  to  remand  cause  to  State 
court;  Pittsbui^h  etc.  Ry.  Co.  v.  Glinn,  219  Fed.  150,  135  C.  C.  A.  46, 
switchman  killed  while  aligning  switches  to  switch  more  cars,  and  hav- 
ing  been  engaged  on  same  night  in  switching  interstate  and  intrastate 
(arS|  was  engaged  in  interstate  commerce  within  Federal  Employers' 
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Liability  Act;  Southern  Pacific  Co.  v.  Pillsbury,  170  Cal.  788,  151  Pae. 
280,  employee  killed  while  in  roundhouse  repairing  switch  engine  need 
in  intrastate  and  interstate  commerce,  where  seventy  per  cent  of  work 
ifl  interstate  commerce,  is  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act  of  1908;  Armbruster  v.  Chicago  etc.  Ry. 
Co.,  166  Iowa,  179,  147  N.  W.  346,  employee  cns:aged  in  coaling  engine 
in  preparation  for  service  in  hauling  interstate  freight  is  engaged  in 
interstate  commerce  and  Federal  Employers'  Liability  Act  governs 
action  for  death;  Thombro  v.  Kansas  City  etc.  Ry.  Co.,  92  Kan.  688,  142 
Pac.  252,  holding  brakeman  killed  while  uncoupling  car  was  engaged  in 
interstate  commerce;  Baltimore  etc.  R.  Co.  v.  Whitacre,  124  Md.  427,  92 
Atl.  1063,  brakeman  of  interstate  train  injured  while  looking  about  yards 
for  tool  boy  to  get  tin  cup  for  use  of  train  crew  is  engaged  in  interstate 
commerce  within  meaning  of  Federal  Employers'  Liability  Act;  Corbett 
V.  Boston  &  M.  R.  R.  Co.,  219  Mass.  358,  107  N.  E.  63,  9  N.  C.  C.  A.  695, 
where  plaintiff,  as  widow,  brings  action  for  death  of  husband  under 
State  Employers'  Liability  Act,  and  as  administratrix  brings  action 
under  Federal  statute,  court,  in  view  of  its  jurisdiction  of  both  actions, 
will  not  require  her  to  elect;  Crandall  v.  Chicago  etc.  R.  Co.,  127  Minn. 
500,  150  N.  W.  166,  switchman  killed  while  making  up  interstate  train 
is  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act  of  1908 ;  Barlow  v.  Lehigh  Valley  R.  Co.,  214  N.  Y.  119,  121,  107 
N.  E.  814,  815,  engineer  injured  while  switching  cars  loaded  with  coal 
to  be  used  for  interstate  and  intrastate  engines  is  engaged  in  interstate 
commerce  within  Federal  Employers'  Liability  Act  of  1908;  Sears  v. 
Atlantic  etc.  R.  R.  Co.,  169  N.  C.  452,  86  S.  E.  178,  switchman  cutting 
out  car  of  interstate  train  is  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act  of  1908;  Lloyd  v.  Southern  Ry.  Co.,  166 
N.  C.  35,  81  S.  E.  1007,  7  N.  C.  C.  A.  533,  right  of  action  for  injuries  re- 
ceived by  engineer  on  trial  run,  preparatory  to  interstate  trip,  is  gov- 
erned by  Federal  Emi^loyel■s'  Liability  Act;  Glunt  v.  Pennsylvania  R. 
Co.,  249  Pa.  527,  95  Atl.  110,  employee  struck  by  passenger  train  while 
waiting  for  freight  train  to  pass  on  another  track  upon  which  he  was 
binding  rails  togejther  with  copper  wires  is  engaged  in  intci*state  com- 
merce ;  Bolch  V.  Chicago  etc.  Ry.  Co.,  90  Wash.  54,  55,  57,  155  Pac.  424, 
425,  switchman  injured  while  repairing  interstate  car  may  recover  under 
Federal  Employers'  Liability  Act;  Wesseler  v.  Great  Northern  Ry.  Co., 
90  Wash.  235,  155  Pac.  1063,  express  messenger  in  charge  of  electric 
plant  in  express  car  on  interstate  train  may  maintain  action  for  injuries 
under  Federal  Employers'  Liability  Act;  Delaware  ft  Hudson  Co.  v. 
Ketz,  233  Fed.  34,  147  C.  C.  A.  101,  arguendo. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  478, 
Ann.  Oaa.  19140, 168,  58  L.  Ed.  1056,  34  Sup.  Ct.  646, 10  N.  C.  C.  A.  184, 
employee  of  interstate  carrier  engaged  in  switching  cars  loaded  with  in- 
trastate freight  is  not  engaged  in  interstate  commerce,  although  upon 
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completion  of  that  task  he  will  engage  in  another  connected  with  inter- 
state commerce;  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  268,  269,  270| 
142  C.  C.  A.  558,  employee  injured  while  inspecting  intrastate  train  is 
not  engaged  in  interstate  commerce,  although  train  connects  with  inter- 
state trains  and  frequently  carries  interstate  passengers;  Louisville  etc. 
R.  Co.  V.  Parker's  Admr.,  165  Ky.  664,  665,  177  R.  W.  468,  fireman  on 
switching  engine  attached  to  intrastate  car  and  en^rs^od  in  removing  cars 
from  track  preparatory  to  switching  interstate  car  was  not  engaged  in 
interstate  commerce. 

Employee  having  prepared  engine  for  Interstate  trip,  leaving  tempo- 
rarily to  make  "brief  visit  to  boardlng-honse,  and  struck  by  backing  engine 
before  leaving  limits  of  yard,  was  engaged  in  Interstate  commerce. 

Approved  in  Smith  v.  Industrial  Accident  Commission,  26  Cal.  App. 
568,  147  Pac.  603,  railroad  watchman  engaged  in  removing  trespassers 
from  interstate  train  and  injured  just  after  alighting  to  drive  them  out 
of  yard  is  engaged  in  interstate  commerce  and  cannot  recover  under 
Workmen's  Compensation  Act  of  1913;  Southern  Ry.  Co.  v.  Puckett,  16 
Ga.  App.  556,  85  S.  E.  811,  employee  engaged  in  inspecting  interstate 
cars  and  injured  while  waiting  for  cars  to  be  placed  in  train  was  en- 
gaged in  interstate  commerce;  Saunders  v.  Southern  Ry.  Co.,  167  N.  C. 
378,  83  S.  E.  575,  employee  engaged  in  installing  block-signal  system  on 
interstate  road,  injured  while  returning  to  work  train  after  temporary 
absence  for  necessary  purpose,  is  engaged  in  intei^state  commerce  within 
Federal  Employers '  Liability  Act ;  Salmon  v.  Southern  Ry.  Co.,  133  Tenn. 
229,  230,  233, 180  S.  W.  166, 167,  employee  directing  unloading  of  barrels 
of  paint  from  car  in  yard  is  not  engaged  in  interstate  commerce  within 
Federal  Employers'  Liability  Act;  Graber  v.  Duluth  etc.  Ry.  Co.,  159 
Wis.  418,  419,  150  N.  W.  491,  492,  holding  brakeman  on  interstate  train 
injured  while  returning  after  temporary  absence  from  duty  for  refresh- 
ments at  saloon  nearby  is  engaged  in  interstate  commerce;  Chicago  etc. 
Ry.  Co.  V.  Gray,  237  U.  S.  401,  59  L.  Ed.  1018,  35  Sup.  Ct.  620,  9 
N.  C.  C.  A.  456,  arguendo. 

Distinguished  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S.  559, 
L.  R.  A.  19160,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  190;  employee  injured 
while  removing  fixture  in  machine-shop  of  railroad  engaged  in  interstate 
and  intrastate  commerce  cannot  maintain  action  for  injuries  under  Fed- 
eral Employers'  Liability  Act,  although  regular  employment  was  repair- 
ing locomotives. 

Employees  entitled  to  protection  under  Federal  Employers'  Liabil- 
ity Act.    Note,  Ann.  Gas.  1916E,  477,  480. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  6  N.  C.  0.  A.  194. 

Application  of  Federal  Employers'  Liability  Act  to  employees  en- 
-  g&ged  in  construction  work.    Note,  8  N.  0.  G.  A.  985. 
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The  Federal  Employers*  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  5, 11, 
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STATEa 

Jurisdiction  of  Supreme  Court  on  direct  writ  of  error  is  not  confined 
to  constLtntional  questions  involved  but  embraces  every  issue  involved. 

Approved  in  Brolan  v.  United  States,  236  U.  S.  218,  59  L.  Ed.  547.  35 
Sup.  Ct.  285,  dismissing  writ  of  error  where  contention  as  to  invalidity 
of  act  of  1909  regulating  importation  of  opium,  foreclosed  by  prior  de- 
cisions, is  frivolous. 

Six  montbs  clause  of  Tariff  Act  of  1909  imposing  tax  on  ose  of  f  oreign- 
bnllt  yacht  applies  only  to  use  of  chartered  vessel. 

Approved  in  Rainey  v.  United  States,  232  U.  S.  315,  58  L.  Ed.  619,  34 
Sup.  Ct.  429,  following  rule  that  six  months'  clause  in  act  of  1909  taxing 
foreign-built  yachts  applies  only  to  charterer,  not  to  owner,  and  first 
installment  of  tax  was  due  September  1,  1909. 

Actual  use  for  any  time  during  taxing  year,  as  distinguished  from 
potential  use  involved  in  ownership,  is  test  of  liability  for  excise  tax  based 
on  gross  tonnage,  which  under  Act  of  1909,  section  37,  is  levied  upon  use 
of  foreign-built  yachts  owned  by  citlsens. 

Approved  in  Pierce  v.  United  States,  232  U.  S.  291,  58  L.  Ed.  609,  34 
Sup.  Ct.  427,  owner  of  foreign-built  yacht  is  not  liable  for  tax  imposed 
by  act  of  1909  where  yacht  was  not  used  during  year  prior  to  Septem- 
ber 1,  1909 ;  United  States  v.  Investors  &  Traders '  Realty  Co.,  214  Fed. 
68,  130  C.  C.  A.  507,  tax  imposed  under  act  of  1909  upon  yacht  pur- 
chased during  year  of  1909  without  proof  of  use  by  such  person  is  void. 

Distinguished  in  United  States  v.  Goelet,  232  U.  S.  295,  58  L.  Ed.  611, 
34  Sup.  Ct.  431,  tax  imposed  by  Tariff  Act  of  1909  upon  use  of  foreign- 
built  yacht  does  not  apply  to  use  of  such  yacht  by  citizen  permanently 
domiciled  in  foreign  country  for  more  than  year  prior  to  date  when  tax 
became  effective. 

Contention  that  inequality  must  result  from  making  tax  depend  upon 
use  without  reference  to  extent  of  Its  duration  addresses  itself  not  to  ques- 
tion of  power  and  is  beyond  scope  of  Judicial  cognizance. 

Approved  in  Blalock  v.  Georgia  Ry.  etc.  Co.,  228  Fed.  299,  300,  142 
C.  C.  A.  588,  holding  in  action  acrainst  internal  revenue  collector,  that 
corporation  subjects  itself  to  tax  imposed  by  Comp.  Stats.  1913,  §  6300 
et  seq.,  by  exercising  privilege  of  engaging  in  business  during  whole  or 
part  of  year  for  which  tax  is  imposed. 
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Section  37  of  Tariff  Act  pf  1900,  making  tax  due  Septenlber  1,  1909, 
is  not  Told  I>ecaii80  of  retroactiyo  efl^. 

Approved  in  United  States  v.  Goelet,  232  U.  S.  294,  68  L.  Ed.  611,  34 

Sup.  Ct.  431,  following  rule  that  tax  imposed  by  section  37  of  Tariff 

Act  of  1909  is  not  void,  and  became  due  for  1909  on  September  1,  1909. 

Section  37  of  Tariff  Act  of  1009,  imposing  tax  on  use  of  forelgn-bailt 
yacht,  is  not  denial  of  due  process  or  equal  protection  of  law. 

Approved  in  Rainey  v.  United  States,  232  U.  S.  315,  58  L.  Ed.  619,  34 
Sup.  Ct.  429,  following  rule;  Brushaber  v.  Union  Pac.  Ry.  Co.,  240  U.  S. 
24,  .25,  60  L.  Ed.  504,  36  Sup.  Ct.  244,  upholding  Federal  Income  Tax  Act 
of  1913;  Pierce  v.  United  States,  232  U.  S.  291,  58  L.  Ed.  609,  34  Snp. 
Ct.  427,  appljring  rule  to  validity  of  tax  imposed  by  act  of  1909  on  owner 
of  foreign-built  yacht;  United  States  v.  Bennett,  232  U.  S.  304,  58  L.  Ed. 
615,  34  Sup.  Ct.  433,  holding  Federal  taxing  power  is  not  limited  by  due 
process  clause  of  Constitution  and  tax  imposed  by  section  37,  Act  of  1909, 
applies  to  use  of  foreign-built  yacht  by  citizen  of  United  States,  although 
yacht  has  not  been  within  jurisdiction  of  United  States  since  1904. 

Action  in  personam  lies  to  recover  duty  imposed  upon  nse  of  foreign- 
built  yacht  by  Tariff  Act  of  1909. 

Approved  in  Rainey  v.  United  States,  232  U.  S.  314,  58  L.  Ed.  619,  34 

Sup.  Ct.  429,  following  rule. 

Interest  may  be  recoTered  by  tXnited  States  on  default  in  payment  of 
import  duties. 

Approved  in  United  States  v.  Billings,  232  U.  S.  289,  58  L.  Ed.  609,  34 
Sup.  Ct.  428,  following  rule. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  Ann.  Oas.  1914D, 
289. 

232  XX.  S.  28»-290,  58  L.  Ed.  608,  34  Sup.  Ct  428.  UNITED  STATES  ▼. 
BIUJNaa 

Adjudged  in  conformity  with  Billings  ▼.  United  States,  232  U.  8.  261, 
58  L.  Ed.  596^  34  Snp.  Ot  421. 

Cited  in  United  States  v.  Goelet,  232  U.  S.  294,  295,  58  L.  Ed.  611,  34 
Sup.  Ct.  431,  following  rule  as  to  validity  of  tax  imposed  on  use  of 
foreign-built  yacht  by  section  37  of  Tariff  Act  of  1909,  but  holding  tax 
does  not  apply  to  use  of  such  yacht  by  citizen  permanently  domiciled 
abroad;  United  States  v.  Investors  &  Traders'  Realty  Co.,  214  Fed.  68, 
130  C.  C.  A.  507,  tax  imposed  under  act  of  1909  upon  person  purchasing 
of  yacht  during  year  of  1909  without  proof  of  its  use  by  such  person  is 
void. 
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232  XT.  8.  290-291,  58  L.  Ed.  609,  84  Sup.  Ot.  427,  PIEBOE  ▼.  tJNITED 
8TATE8. 

Koniue  of  foreign-built  pleasure  yaeht  during  entire  taxing  year  re- 
lieves owner  from  liability  for  annual  excise  tax  imposed  by  act  of  1909. 

Approved  in  United  States  v.  Investors  A  Traders'  Realty  Co.|  214 
Fed.  68,  130  C.  C.  A.  507,  tax  imposed  nndcr  act  of  1909  upon  poi'chaser 
of  yaeht  without  proof  of  its  use  by  snch  person  is  void. 

232  XX.  8.  292-293,  58  L.  Ed.  610,  84  8ap.  Ot.  427,  PIEBOE  ▼.  UNITED 
STATES. 

Not  cited. 

232  V.  8.  293-298,  53  L.  Ed.  610,  84  Sup.  Ot.  431,  imiTED  STATES  ▼. 
OOELET. 

Tax  imposed  by  section  87  of  Tailff  Act  of  1909  upon  use  of  foreign- 
built  yacht  owned  by  citizen  of  United  States  does  not  i^ply  to  use  of 
yacht  by  citlsen  having  permanent  residence  and  domicile  abroad. 

Approved  in  United  States  v.  Bennett,  232  U.  S.  309,  310,  58  L.  Ed. 
617,  34  Sttp.  €t.  437,  following  rale  that  tax  imposed  by  act  of  1909  on 
use  of  foreign-built  yacht  does  not  apply  to  nse  of  yacht  by  citizen  per- 
manently domiciled  in  foreign  country  for  more  than  year  prior  to  Sep- 
tember 1, 1909. 

Distinguished  in  United  States  v.  Bennett,  232  U.  S.  301,  302,  58  L.  Ed. 
614,  34  Sup.  Ct.  433,  tax  imposed  by  section  37  of  Act  of  1909  applies  to 
use  of  foreign-built  yacht  by  citizen  of  United  States,  although  yacht 
was  used  without  jurisdiction  of  United  States  for  more  than  year  prior 
to  September  1, 1909. 

Situs  of  vessels  for  purpose  of  taxation.    Note,  Asm.  OaB.  1914D, 
290. 

232  U.  8.  299-308,  58  It.  Ed.  612,  84  Sup.  Ot.  438,  UNITED  STATES  ▼. 
BENNETT. 

Tax  imposed  by  section  87  of  Tariff  Act  of  1909  applies  to  nse  of  yacht 
by  citizen,  although  use  was  wholly  outside  of  texritorial  Jurisdiction  of 
United  States. 

Distinguished  in  United  States  v.  Bennett,  232  U.  S.  309,  310,  58  L.  Ed. 
617,  34  Sup.  Ct.  437,  tax  imposed  by  act  of  1909  on  use  of  foreign-built 
yaeht  does  not  apply  to  use  of  yacht  by  citizen  permanently  domiciled 
abroad. 

232  U.  8.  308-810,  58  L.  Ed.  616,  34  Sup.  Ot.  487,  X7NITED  STATES  ▼. 
BENNETT. 

Not  cited. 
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232  U.  8.  310-317,  68  L.  Ed.  617,  34  Sup.  Ct.  429»  RAINEY  ▼.  UNITED 
STATES. 

Where  it  appeacB  that  section  37  of  Tariff  Act  of  1909  was  proposed 
by  Senate  aa  amendment  to  revenue  biU  originating  In  House  of  Bepre- 
sentatives^  Supreme  Court  will  not  inquire,  after  it  became  an  enrolled  and 
authenticated  act  of  Congress,  whether  amendment  was  outside  purposes  of 
original  bill. 

Distinj^uished  in  Hubbard  v.  Lowe,  226  Fed.  140,  141,  Cotton  Future 
Act  of  1914,  is  void  as  revenue  act  originating  in  Senate. 

Effect  of  partial  invalidity  of  statute.    Note,  Aim.  Oas.  1916D,  89. 

232  XX.  8.  318-334,  Ii.  B.  A.  1915F,  1187,  58  I..  Ed.  621,  84  Sup.  Ct.  3S3» 
HARBISON  ▼.  ST.  LOXnS  U  S.  F.  B.  B.  00. 

Whether  right  conferred  by  Federal  law  to  remove  cause  of  action  from 
State  to  Federal  court  exists  and  has  been  properly  exercised  are  questions 
to  be  determined  by  Federal  court. 

Approved  in  dissenting  opinion  in  Cox  v.  Atlantic  etc.  R.  Co.,  166 
N.  C.  658,  82  S.  £.  981,  majority  holding  question  of  citizenship  depend- 
ing upon  construction  of  articles  of  incorporation  is  issue  of  law,  not  of 
fact,  and  may  be  determined  by  State  court  for  purposes  of  removal. 

Distinguished  in  Cox  v.  Atlantic  etc.  R.  Co.,  166  N.  C.  654,  82  S.  E. 
980,  State  court  may  determine  for  purposes  of  removal  citizenship  of 
corporation  depending  upon  construction  of  articles  o£  incorporation, 
which  is  issue  of  law,  not  of  fact. 

Suit  by  nonresident  against  State  ofllcers  to  enjoin  enforcement  of 
statute  denying  Federal  right  is  not  suit  against  State. 

Approved  in  Weyman-Bruton  Co.  v.  Ladd,  231  Fed.  901, 146  C.  C.  A. 
94,  suit  to  enjoin  State  food  commissioner  from  interfering  with  sale 
of  tobacco  under  authority  of  North  Dakota  Laws  of  1913,  e.  271,  .pro- 
hibiting sale  of  snuff,  is  not  suit  against  State. 

State  sts«^.ute  penalizing  assertion  of  right  to  remove  cause  to  Federal 
court  on  ground  of  diversity  of  citizenship  and  attempting  to  divest  Fed- 
eral court  of  power  to  determine  whether  right  exists,  is  void. 

Approved  in  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  146  C.  C.  A. 
634,  construing  Act  of  Tennessee  of  1903,  c.  501,  declaring  nonresi- 
dent qualifying  as  executor  or  administrator  becomes  citizen  of  Ten- 
nessee, as  applying  to  State  courts  and  not  as  attempt  to  deprive  such 
nonresidents  of  right  to  sue  in  Federal  courts;  Quinette  v.  Pullman 
Co.,  233  Fed.  983,  147  C.  C.  A.  654,  arguendo. 

Statute  of  Oklahoma  of  1908  providing  for  revocation  of  charter  of 
foreign  corporation  filing  petition  for  removal  of  cause  from  State  to  Fed- 
eral court  is  void  as  attempt  to  penalize  assertion  of  Federal  rights 
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Approved  in  Donald  v.  Philadelphia  &  Reading  Coal  etc.  Co.,  241 
U.  S.  333,  60  L.  Ed.  1080.  36  Sup.  Ct.  663  (affirming  Western  Union 
Tel.  Co.  V.  Frear,  216  Fed.  206),  section  1770f  added  by  Laws  of  1905 
to  Wisconsin  Statutes  of  1898,  providing  for  revocation  of  license  of 
foreign  corporation  removing  or  making  application  to  remove  to  Fed- 
eral  court  action  brought  against  it  by  citizen  of  State,  is  void;  Mis- 
souri-Pacific Ry.  Co.  V.  Larabee,  234  U.  S.  473,  58  L.  Ed.  1407,  34  Sup. 
Ct.  979,  State  statute  cannot  authorize  State  court  to  assess  against 
one  party  to  suit  in  Federal  Supreme  Court  sum  for  attorneys'  fees 
for  services  in  that  court  as  against  another  party,  where  such  assess^ 
ment  is  not  authorized  by  Federal  law  or  Supreme  Court  rules;  King 
Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  490,  method  of  service  of 
process  on  foreign  corporations  provided  by  Revised  Laws  of  Nevada^ 
§§  6024,  6025,  is  denial  of  due  process;  Shawnee  Fire  Ins.  Co.  y. 
National  Surety  Co.,  94  Kan.  308,  146  Pac.  414,  action  against  foreign 
surety  company  is  removable  to  Federal  court,  notwithstanding  filing 
of  written  consent  with  insurance  department  under  provision  of  Gen- 
eral Statutes  of  1909,  §  4122,  that,  actions  against  company  may  be 
brought  in  county  in  which  cause  of  action  arose  or  in  which  plaintiff 
resides;  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  699,  66  South.  881^ 
provision  of  Laws  1908,  c.  122,  penalizing  railroad  engaged  in  inter- 
state and  intrastate  business  by  prohibiting  it  from  engaging  in  intra- 
state business  for  exercising  right  of  removal  of  cause  to  Federal  court, 
is  invalid. 

Distinguished  in  State  v.  Hodges,  114  Ark.  166,  169  S.  W.  945,  946, 
upholding  act  of  1907  (Laws  1907,  p.  744),  providing  for  revocation 
of  charter  of  foreign  corporation  engaged  solely  in  intrastate  business 
upon  its  removing  action  against  it  to  Federal  court. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaa.  1916D,  89. 

State  has  power  to  exclude  foreign  corporation  organized  to  transact 
Intrastate  businefliL 

Approved  in  South  Carolina  v.  McMaster,  237  IT.  S.  72,  59  L.  Ed.  848, 
36  Sup.  Ct.  604,  upholding  South  Carolina  statute  authorizing  State 
officer  to  license  some  foreign  insurance  corporations  to  engage  in  intra- 
state business  and  to  refuse  license  to  others. 

Pow«r  of  State  to  ezdiide  foreign  eocporatton  does  not  apply  to  sttu- 
atton  wliero  State  has  not  complete  power  over  subject  deaH  with. 

Approved  in  New  York  life  Ins.  Co.  v.  Head,  234  U.  S.  164,  58  L.  Ed. 
1266,  34  Snp.  Ct.  879,  statute  of  Missouri  regulating  loans  on  insur- 
ance contract  made  in  Missouri  does  not  authorize  State  to  control 
subsequent  loan  agreement  made  outside  State  by  nonresidents. 
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232  XX.  S.  334-338,  58  L.  Ed.  627,  34  Sup.  Ot.  439,  BACEUS  y.  LOUISIANA. 

Louisiana  statute  of  1894  prohibiting  sale  of  drugs  by  itinerant  Ten- 
ders is  not  void  as  denying  due  process  or  egual  protection  of  lav. 

Approved  in  In  re  Gilstrap,  171  Cal.  112,  114,  121,  162  Pac.  44,  47, 
upholding  act  of  1903,  as  amended  in  1907  and  1909,  (Stats.  1903, 
p.  2d4;  Stats.  1907,  p.  765;  Stats.  1909,  p.  419),  imposing  license  tax 
upon  itinerant  drug  venders;  State  v.  Sehofield,  136  La.  716,  67  South. 

562,  Act  No.  40  of  1912,  taxing  itinerant  venders  of  corporate  stocks 
and  bonds,  is  not  void  as  discrimination  in  favor  of  agents  with  fixed 
place  of  business. 

Miscellaneous.     Cited  in  State  v.  Sehofield,  136  La.  720,  67  South. 

563,  act  of  1912  taxing  itinerant  venders  of  corporate  stocks  and 
bonds,  even  if  void  as  to  bonds  of  foreign  corporations  not  yet  incor- 
porated into  mass  of  property  within  State,  is  valid  as  to  other  stocks 
and  bonds. 

232  V.  S.  338-339,  68  L.  Ed.  630,  84  Sup.  Ot.  438,  TEXAS  U  PAOIFIO  K.  S. 
CO.  y.  RAILEOAD  COMMISSION. 

Findings  of  fact  concurred  in  by  two  lower  courts  will  not  be  disturbed 
by  Federal  Supreme  Court  unless  shown  to  be  clearly  erroneous. 

Approved  in  Andrews  v.  Osborn,  239  U.  S.  629,  60  L.  Ed.  475,  36 
Sup.  Ct.  166,  following  rule;  De  Villanueva  v.  Villanueva,  239  U.  S. 
298,  60  L.  Ed.  296^  36  Sup.  Ct.  Ill,  applying  rule  to  judgment  of 
Supreme  Court  of  Philippine  Islands  denying  divorce  to  wife  for  adul- 
tery of  husband ;  Gilson  v.  United  States,  234  U.  S.  384,  6«  L.  Ed.  1368, 
34  Sup.  Ct.  778,  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
78,  58  L.  Ed.  1223.  34  Sup.  Ct.  725,  and  Wright-Blodgett  Co.  v.  United 
States,  236  U.  S.  402,  59  L.  Ed.  639,  35  Sup.  Ct.  339,  all  applying  rule 
in  suits  to  determine  validity  of  land  patents  issued  under  homestead 
laws;  Emerson  etc.  Co.  v.  Simpson  Bros.  Corp.,  214  Fed.  574,  131 
C.  C.  A.  121,  applying  rule  in  suit  for  accounting  for  damages  and 
profits  resulting  from  patent  infringement  and  denying  recovery  of 
profits  except  for  use  of  molds  made  of  sand. 

232  XX.  S.  340-^54,  58  L.  Ed.  631,  34  Sup.  Ct.  415,  LEBOY  FIBBE  CO.  v. 
CHICAOO,  M.  ft  ST.  P.  B.  B.  CO. 

Where  question  concerns  standard  of  conduct,  it  is  in  its  nature  and 
theory  a  question  of  law.  Where  standard  is  external,  practice  of  courts» 
is  to  leave  standard  as  well  as  facts  to  jury. 

Approved  in  United  States  v.  Whiting,  212  Fed.  474,  whether  com- 
bination between  milk  dealers  is  unreasonable  restraint  of  interstate 
trade  in  violation  of  Sherman  Anti-trust  Aot  of  1890  is  for  jury. 
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232  XX.  S.  866-368,  68  L.  Ed.  636^  84  Sap.  Ct.  419,  JONES  r.  ST.  LOUIS 
LAND  k  OATTLE  OO. 

Not  cited. 

282  XX.  S.  363-871,  68  L.  Ed.  638,  84  Sap.  Ot.  860,  TATLOB  ▼.  TATLOB. 

Employers'  Liability  Act  of  1008,  as  amended  in  1010,  sapersedes  State 
statutes  upon  sabject,  and  distribution  of  amonnt  recovered  in  action  for 
death  is  determined  by  that  act  and  not  by  State  law. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  69  L.  Ed* 
1163,  36  Sup.  Ct.  704,  9  N.  C.  C.  A.  767,  right  of  recovery  for  personal 
injuries  after  death  of  injured  person  in  action  for  injuries  and  for 
death  of  employee  brought  by  administrator  under  Federal  Employers' 
Liability  Act  depends  upon  that  statute;  Erie  R.  R.  Co.  v.  New  York, 

233  U.  S.  681,  AxuL  OaB.  1915D,  188,  52  L.  B.  A.  (N.  S.)  266,  58  L.  Ed. 
1153,  34  Sup.  Ct.  766,  provisions  of  New  York  labor  law  of  1907,  re- 
lating to  hours  of  service  of  telegraph  operators  in  interstate  com- 
merce, are  void  as  in  conflict  with  Federal  Hours  of  Service  Act  of 
1907,  although  not  effective  until  March,  1908;  Peek  v.  Boston  etc. 
R.  R.  Co.,  223  Fed.  460,  where  complainant  in  State  court  states  one 
cause  of  action  under  Federal  Employers'  Liability  Act  of  1908  and 
another  under  State  law,  and  alleges  that  both  parties  were  engaged 
in  interstate  commerce,  Federal  statute  controls,  and  Judicial  Code,  §  28, 
prohibits  removal  to  Federal  court;  St.  Louis  etc.  Ry.  Co.  v.  Rodgers, 
118  Ark.  267,  176  S.  W.  698,  refusal  of  court,  in  action  under  Federal 
Employers'  Liability  Act  as  amended  in  1910,  to  require  jury  to  appor- 
tion award  of  damages  on  cause  of  action  for  deceased's  pain  iand 
suffering  and  on  cause  of  action  in  favor  of  widow  and  next  of  kin  for 
pecuniary  loss,  was  not  error;  Smith  v.  Industrial  Accident  Commis- 
sion, 26  Cal.  App.  666,  147  Pac.  602,  railroad  watchman  engaged  in 
removing  trespassers  from  interstate  train  and  injured  just  after  aligbt- 
ing  to  drive  them  from  yards  is  engaged  in  interstate  commerce  and 
cannot  recover  under  Workmen's  Compensation  Act  of  1913;  I^anders 
y.  Geoi^a  Southern  etc.  Ry.  Co.,  68  Fla.  484,  67  South.  69,  Federal 
Employers'  Liability  Act  controls  action  for  deatli  of  interstate  em* 
ployee,  and  action  must  be  brought  by  personal  representative;  Staley 
V.  Illinois  Central  R.  R.  Co.,  268  111.  376,  L.  E.  A.  1916A,  450,  109 
N.  E.  348,  denying  recovery  under  Workmen 's  Compensation  Act  of 
1911  for  d*eath  of  machinist  killed  while  repairing  engine  used  in  inter- 
state commerce,  as  Federal  Employers'  Liability  Act  of  1908  governs 
such  action;  Corbett  v.  Boston  ft  M.  R.  R.  Co.,  219  Mass.  366,  107 
N.  E.  62,  holding  Federal  Employers'  Liability  Act  supersedes  State 
Employers'  Liability  Act  as  to  interstate  commerce,  but  latter  con- 
trols in  actions  for  injuries  or  death  in  intrastate  commerce,  but  re- 
fusing to  compel  election  by  plaintiff  bringing  actions  for  death  under 
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both  statutes;  Hogarty  y^  Philadelphia  etc.  By.  Co.,  215  Pa.  450,  91 
Atl.  856;  provision  of  Federal  Employers'  Liability  Act  forbidding  ear- 
ner to  exempt  itself  from  liability .  for  negligence  of  its  employees 
applies  to  all  cases  within  scope  of  statute. 

Federal  Employers'  Liability  Act  as  supci'seding  common  and  statu- 
tory law  on  same  subject.    Note,  Ann.  Gas.  1915B,  404. 

Federal  Employers'  liability  Act  of  1908  is  source  of  right  of  actloB 
of  personal  representative  for  beneficiaries,  and  beneficiary  cannot  main- 
tain action  in  her  own  name,  nor  is  father  of  deceased  entitled  to  share  in 
amount  recovered. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  657,  59  L.  Ed. 
1163,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  759,  under  section  of  Federal  Em- 
ployers'  Liability  Act  of  1908,  as  amended  in  1910,  administrator  may 
recover  in  one  action  for  pecuniary  loss  of  beneiiciaries  and  for  loss 
and  suffering  of  injured  person  while  he  lived;  American  R.  R.  Co.  of 
Porto  Rico  V.  Coronas,  230  Fed.  546,  144  C.  C.  A.  599,  holding  right 
of  action  under  Federal  Employers'  Liability  Act  accrues  at  time  of 
appointment  of  administrator,  and  action  brought  within  two  years  of 
his  appointment  is  not  barred  by  limitation ;  dissenting  opinion  in  Renn 
V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  146,  86  S.  E.  973,  majority  holding 
question  of  whether  complaint  in  employee's  action  for  injuries  states 
cause  of  action  is  question  of  practice  and  pleading  only,  determinable 
by  State  law  and  permitting  amendment  to  complaint  more  than  two 
years  after  injury  was  received  to  show  employee  was  engaged  in  in- 
terstate commerce  at  time  of  injury;  dissenting  opinion  in  Kenny  v. 
Seaboard  Air  Line  Ry.  Co.,  167  N.  C.  19,  AniL  Oas.  1916E,  450,  82 
S.  E.  971,  majority  holding  action  may  be  maintained  under  Federal 
Employers'  Liability  Act  for  death  of  illegitimate  child,  whose  mother 
is  dead,  for  benefit  of  mother's  legitimate  children. 

Distinguished  in  Seaboard  Air  Line  Ry.  Co.  v.  Kenney,  240  U.  S- 
493,  60  L.  Ed.  765,  36  Sup.  Ct.  460  (affirming  167  N.  C.  16,  Ann,  Cas. 
1916E,  450,  82  S.  E.  969),  holding  under  Federal  Employers'  Liability 
Act  of  1908,  "next  of  kin"  of  illegitimate  intestate  is  to  be  determined 
by  State  law,  and  half  brothers  and  sister  are  next  of  kin;  Central 
Vermont  Ry.  Co.  v.  White,  238  IT.  S.  515,  Ann.  Oaa.  1916B,  252,  59 
L.  Ed.  1438,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  277,  failure  to  apportion 
damages  in  action  under  Federal  Employers'  Liability  Act  of  1908, 
brought  by  administrator  for  benefit  of  widow  and  minor  children,  is 
not  reversible  error  ^ 

Federal  Employers'  Liability  Act.  Notes,  L.  B.  A.  19150,  52;  48 
L.  E.  A.  (N.  S.)  988. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1916. 
Note,  8  N.  0.  0.  A.  15, 
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232  XX.  S.  371-374,  58  L.  Ed.  642,  34  Snp.  Ot.  411,  CALA7  T  FUOUBTJL  ▼. 
CALAF  T  BIVEBA. 

Judgment  or  decree  bars  all  grounds  for  relief  aongbt  and  filiation  de- 
cided against  by  former  judgment  is  res  adjudicat*  in  snit  to  nnUify  will. 
Approved  in  The  John  li  Estate  v.  Brown,  235  U.  S.  349,  59  L.  Ed. 
265,  35  Sup.  Ct.  106,  decision  of  Supreme  Court  of  Hawaii  construing 
will  as  devising  land  in  feesimple  and  not  merely  life  estate  is  res 
adjudicata  in  subsequent  suits  in  territory  to  set  aside  decree  and 
have  interest  in  land  declared  life  estate;  Detroit  etc.  Ry.  Co.  v.  Mich- 
igan R.  R.  Commission,  235  U.  S.  406,  59  L.  Ed.  289,  35  Sup.  Ct.  126, 
decree  of  Michigan  court  sustaining  rate  orders  of  commission  is  res 
adjudicata  in  suit  in^  Federal  court  to  enjoin  enforcement  of  such  order. 

232  V.  S.  375-379,  58  I..  Ed.  645,  34  Sup.  Ot.  413,  MONTOTA  ▼.  OONZALES. 

Federal  Supreme  Oourt  la  disposed  to  leave  decisions  of  territorial  Su- 
preme Oomrt  upon  matters  of  local  practice  undisturbed. 

Approved  in  Herbert  v.  Bicknell,  233  U.  S.  73,  68  L.  Ed.  856,  34 
Sup.  Ct.  562,  affirming  judgment  of  Supreme  Court  of  Hawaii  sus- 
taining overruling  of  motion  to  quash  service  of  summons  nnder  sec- 
tion 2114,  Revised  Liaws  of  Hawaii,  as  insufficient  under  fifth  amend- 
ment; Tevis  V.  Ryan,  233  U.  S.  291,  68  L.  Ed.  967,  34  Sup.  Ct.  481, 
affirming  judgment  of  territorial  court  of  Arizona  acting  under  Revised 
Statutes  of  Arizona  of  1901,  par.  1588,  providing  for  remitting  ex- 
cessive damages  pending  appeal. 

When  action  is  pending.    Note,  Ann.  Oao.  1914D,  1007. 

832  V.  S.  379-382,  58  I..  Bd.  660,  84  Snp.  Ot  410,  MITOHELZ.  STORE 
BLDO.  OO.  ▼.  OASBOUi. 

Oontroversy  arising  in  bankruptcy  proceedings  is  reviewable  by  appeal 
under  section  24a  of  Bankruptcy  Act  of  1898. 

Approved  in  Bothwell  v.  Fitzgerald,  219  Fed.  413,  135  C.  C.  A.  212, 
order  dissolving  temporary  injunction  restraining  proceeding  in  State 
court  for  appointment  of  receiver  with  ^power  to  complete  irrigating 
system  of  bankrupt  corporation  is  controversy  in  bankruptcy  proeeed- 
ings  reviewable  by  appeal  under  section  24a  of  Bankruptcy  Act  of  1898. 

232  XX.  S.  383-399,  Ann.  Oas.  19150,  1177,  L.  B.  A.  1915B,  834,  58  Ii.  Ed.  652, 
34  Sup.  Ot  341,  WEEKS  ▼.  UNITED  STATES. 

Seizure  of  letters  and  correspondence  of  accused  in  bis  absence  by 
United  States  marshal  without  authority  of  process  is  violation  of  fourth 
amendment  and  Federal  courts  cannot,  after  timely  application  for  their 
return,  use  them  as  evidence  against  accused. 

Approved  in  United  States  v.  Fnedberg,  233  Fed.  516,  317,  ordering 
return  of  papers  obtained  by  internal  revenue  officers  under  search- 
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warrant  authorizing  seizure  of  leaf  tobacco,  altliougli  papers  are  needed 
as  evidence  in  prosecution  for  violation  of  internal  revenue  laws; 
Plagg  V.  United  States,  233  Fed.  486,  487,  147  C.  C.  A.  367,  use  of  evi- 
dence obtained  by  illeg^  seizure  in  prosecution  for  using  mails  to 
defraud  is  reversible  error;  United  States  v.  Jones,  230  Fed.  266,  letters 
and  packages  seized  under  search-warrant  issued  by  United  States  eom- 
missioner,  without  statutory  authority,  in  postoffice  fraud  case  must  be 
returned;  United  States  v.  Abrams,  230  Fed.  315,  taking  of  invoices 
and  other  papers  by  customs  agents  from  accused*  under  threat  is  vio- 
lation of  fourth  amendment,  and  papers  cannot  be  used  in  eriminal 
prosecution  for  violaticfh  of  Tariff  Act  of  1909;  United  States  v.  Lorn- 
bardo,  228  Fed.  981,  section  6  of  White  Slave  Traffic  Act  of  1910 
requiring  person  harboring  alien  for  purpose  of  prostitution  to  furnish 
statement  of  certain  facts  and  giving  immunity  under  Federal  law,  is 
void  as  requiring  evidence  that  might  be  usedi  in  prosecution  for  viola- 
tion of  State  laws. 

Distinguished  in  In  re  Mandel,  224  Fed.  644,  refusing  to  compel 
district  attorney  of  New  York  to  return  to  receiver  private  books  and 
papers  of  bankrupt  banker  seized  by  superintendent  of  banks  acting 
under  New  York  Banking  law;  Farmer  v.  United  States,  223  Fed. 
908,  139  C.  C.  A.  341,  holding  admission  in  evidence  of  letters  and 
papers  taken  from  office  of  accused  was  not  error  where  application 
for  their  return  was  not  made  for  nearly  two  years;  United  States  v. 
Hee,  219  Fed.  1020,  refusing  to  order  revenue  officers  to  return  prop- 
erty seized'  for  use  as  evidence  at  trial  without  judicial  authority  or 
process  and  without  taking  steps  to  have  property  forfeited  under  Rev. 
Stats.,  §  3453,  as  revenue  officers  are  not  officers  of  court;  United  States 
v.  Hart,  216  Fed.  376,  holding  United  States  was  entitled  to  use  as 
evidence  at  trial  of  person  accused  of  conspiracy  to  defraud  by  use 
of  mails  papers  voluntarily  surrendered  to  United  States  attorney  be- 
fore his  indictment;  United  States  v.  Hart,  214  Fed.  660,  662,  refusing^ 
to  compel  return  of  papers  prior  to  trial  which  were  voluntarily  sur- 
rendered to  United  States  attorney  by  person  suspected  of  conspiring^ 
to  use  mails  in  execution  of  scheme  to  defraud;  People  v.  Cona,  180 
Mich.  651,  147  N.  W.  528,  search  of  premises  and  seizure  of  revolvers 
at  time  of  arrest  of  accused  is  not  unlawful  search  and  seizure,  and 
accused  may  be  asked  on  cross-examination,  in  prosecution  for  murder, 
if  they  were  his ;  State  v.  Ware,  79  Or.  377,  378,  155  Pac.  364,  refusing 
to  ord<er  return  of  papers  seized  at  office  of  accused  by  officers  from 
district  attorney's  office  at  time  of  his  arrest;  State  ex  rel.  Murphy  v. 
Brown,  83  Wash.  106,  145  Pac.  71,  holding  money  and  papers  were 
surrendered  voluntarily  to  prosecuting  attorney  and  deputy  sheriff  at 
time  of  arrest  and  could  be  used  in  evidence  in  prosecution  for  bribeiy. 
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2S2  XX.  S.  39»-413,  L.  R.  A.  1915B,  774,  68  Ii.  Ed.  658,  34  Sup.  Ct.  337, 
UNITED  STATES  ▼.  LEXXKGTON  MILL  U  EL.  CO. 

Primary  purpose  of  Congress  in  enacting  Food  and  Drugs  Act  of  1906 
was  to  prerent  injury  to  public  health  by  sale  and  transportation  in  inter- 
state commerce  of  misbranded  and  adulterated  foods. 

Approved'  in  United  States  v.  McCord,  233  U.  S.  163,  68  L.  Ed.  898, 
34  Sup.  Ct.  560,  holding  purpose  of  Congress  to  give  United  States 
exclusive  right  to  bring  suit  on  contractor's  bond  within  six  months 
under  act  of  1894,  as  amended  by  act  of  1905,  is  clearly  expressed; 
United  States  v.  American  Bonding  Co.,  42  App.  D.  C.  271,  subcon- 
tractor's action  on  public  contractor's  bond,  under  act  of  Congress  of 
1905,  brought  within  six  months  of  settlement  of  contract,  is  pre- 
mature. 

Food  and  DmgB  Act  of  1906  was  intended  to  protect  public  health  from 
possible  injury  by  adding  to  articles  of  food  poisonous  and  deleterious  sub- 
stances. 

Approved  in  Com  Products  Refining  Co.  v.  Weigle,  221  Fed.  993, 
Statutes  of  Wisconsin  of  1913,  §  4601*la,  requiring  Karo  corn  syrup  to 
be  labeled  to  show  percentage  of  glucose,  conflicts  with  Federal  Food 
and  Drugs  Act  of  1906,  and  is  invalid  as  applied  to  sales  in  interstate 
commerce. 

Inhibition  of  subdivision  6,  section  7,  of  Food  and  Drugs  Act,  against 
adding  poisonous  or  deleterious  substance  to  article  of  food,  is  against  such 
adulteration  only  when  it  is  injurious  to  health. 

Approved  in  United  States  v.  Coca  Cola  Co.,  241  U.  S.  276,  283,  60 
L.  Ed.  1000,  1003,  36  Sup.  Ct.  573  (reversing  215  Fed.  539,  132  C.  C.  A. 
47),  holding  adulteration  as  used  in  subdivision  5  of  section  7  of 
Food  and  Drugs  Act  of  1906,  applies  to  adding  injurious  ingredient, 
although  it  is  covered  by  formula,  and  whether  "caffeine"  is  poisonous 
and  deleterious  is  for  jury;  Weeks  v.  United  States,  224  Fed.  70,  139 
C.  C.  A.  631,  affirming  conviction  of  violation  of  Food'  and  Drugs  Act 
of  1906  of  seller  of  shellac  varnish  containing  arsenic  for  use  in 
glazing  confectionery,  with  knowledge  of  its  use. 

Federal  Pure  Food  and  Drugs  Act.    Note,  Ann.  Oaa.  1915A,  48,  49. 

Where  purpose  of  Congress  Is  effected  by  plain  and  unambiguous  lan- 
guage by  act  within  its  power,  duty  of  courts  is  to  give  act  effect  according 
to  its  terms. 

Approved  in  United  States  v.  First  Nat.  Bank  of  Detroit,  234  U.  S. 
262,  58  L.  Ed.  1305,  34  Sup.  Ct.  846,  construing  Clapp  amendments  of 
1906  and  1907,  removing  restrictions  upon  alienation  of  Chippewa 
allotments  held  by  mixed  blood  Indians  as  applying  to  mixed  bloods  of 
all  de^'ees  and  not  only  to  those  having  half  white  blood  or  more. 
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232  XX.  8.  413-420,  68  L.  Ed.  663,  34  Sup.  Ct.  403,  BUBBEB  TIBE  \9HEEL 

CO.  V.  OOODYEAB  TIBE  &  BUBBEB  CO. 

Manufacturer  assembUng  elements  of  patented  combination  la  not  Im- 
mune from  suit  for  infringement  because  he  purcbases  one  element  from 
party  immune  under  provision  of  decree  permitting  it  to  sell  patented 
Vticle. 

Approved  in  Seim  v.  Hurd,  232  U.  S.  427,  58  L.  Ed.  670,  34  Sup.  Ct. 
406,  purchaser  of  separate  elements  of  old  combination  for  rubber  tire 
cannot  escape  liability  for  infringement  in  making  patented  tire  by  pur- 
chase of  parts  from  others;  Woodward  Co.  v.  Hurd,  232  U.  S.  429,  58 
It.  Ed.  671,  34  Sup.  Ct.  409,  fact  that  manufacturer  of  rubber  is  immune 
from  suit  under  decree  of  Federal  court  does  not  render  dealer  immune 
from  suit  for  contributory  infringement  in  purchasing  elements  of  pat- 
ented tire  and  selling  them  to  be  assembled  by  customers;  Consolidated 
Rubber  Tire  Co.  v.  Diamond  Rubber  Co.,  226  Fed.  460,  allowing  ar<'ount- 
ing  for  contributory  infringement  in  selling  rubber  stock  for  use  in 
Grant  tire. 

232  XX.  8.  420-427,  68  Ii.  Ed.  667,  84  8ap.  Ot.  406,  SEIM  ▼.  HUBD. 

Purchasing  different  elements  of  patented  combination  is  not  infringe- 
ment, but  purchaser  assembling  elements  cannot  escape  liability  on  ground 
of  purchase  of  elements  from  others. 

Approved  in  Woodward  Co.  v.  Hurd,  232  U.  S.  428,  58  L,  Ed.  67J,  34 
Sup.  Ct.  406,  dealer  purchasing  rubber  from  manufacturer  immune  from 
suit  and  selling  that  element  together  with  elements  purchased  from 
others  with  intent  that  customers  make  infringing  tire  is  not  immune 
from  suit  for  contributory  infringement;  Consolidated  Rubber  Tire  Co. 
V.  Diamond  Rubber  Co.  of  New  York,  226  Fed.  464,  allowing  accounting 
for  contributory  infringement  in  selling  rubber  stock  for  use  in  Grant 
tire. 

232  V.  8.  428-430,  58  It.  Ed.  670,  34  Sup.  Ct.  409,  WOODWABD  CO.  ▼. 
H0BI>. 

Approved  in  Seim  v.  Hurd,  232  U.  S.  427,  58  L.  Ed.  670,  34  Sup.  Ct.  406, 
purchaser  of  rubber  from  manufacturer  immune  from  suit,  assembling 
elements  to  make  infringing  tire,  is  not  also  immune  from  suit;  Con- 
solidated Rubber  Tire  Co.  v.  Diamond  Rubber  Co.,  226  Fed.  460,  462, 
464,  allowing  accounting  for  contributory  infringement  in  selling  rubber 
stock  for  use  in  Grant  tire. 

232  XX.  S.  480-442,  58  L.  Ed.  671,  34  Sup.  Ct.  400,  CHICAGO,  M.  k  ST.  P. 
B.  B.  CO.  V.  MINNEAPOUS. 

State  may  require  railroad  at  Its  own  expense  to  build  bridge  or  via- 
duct over  strip  condemned  for  canal  to  connect  lakes  in  public  pack  with- 
out violating  due  process  clause  of  Fourteenth  Amendment* 
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Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  78,  59 
L.  Ed.  1211,  35  Snp.  Ct.  678,  upholding  Missouri  statute  of  1907  requir- 
ing railroads  to  construct  drains  through  embankments  as  outlet  for  sur- 
face water;  Missouri  Pacific  Ry.  Co.  v.  Omaha,  235  U.  S.  127,  69  L.  Ed. 
160,  35  Sup.  Ct.  82,  upholding  ordinance  of  1910  requiring- railway  to 
construct  viaduct  over  crowded  city  street  at  its  own  expense;  Atlantic 
Coast  Line  R.  R.  Co.  v.  Goldsboro,  232  U.  S.  560,  58  L.  Ed.  727,  34  Sup. 
Ct.  364,  upholding  ordinances  rc(;-ulating  speed  of  trains,  notice  of 
approach,  periods  of  ear  shifting  and  adjustment  of  grades  of  tracks  to 
grades  of  city  streets;  Hahn  A  Carter  v.  Gould  Southwestern  Ry.  Co., 
113  Ark.  541, 168  S.  W.  1066,  contittctor  constructing  ditch  under  Drain- 
age Act  (Laws  1909,  p.  850,  §  28),  may  recover  expense  of  installing  new 
crossing  from  railroad  liable  under  statute  for  cost  of  work ;  Lake  Shore 
etc.  R.  Co.  V.  Clough,  182  Ind.  186,  194  N.  E.  978,  upholding  act  of  1907 
authorizing  creation  of  drainage  districts  and  taking  of  land  for  that 
purpose  without  compensating  owners;  State  v.  Great  Northern  Ry.  Co., 
130  Minn.  484, 163  N.  W.  89O,  upholding  provision  of  Laws  of  1013,  c.  78, 
requiring  railroad  to  construct  sidewalks  where  railroad  crosses  public 
.streets. 

232  U.  a  442-452,  58  It.  Ed.  076,  34  Snp.  Ot.  396,  UNITED  STATES  ▼. 
PELIOAK. 

Authority  of  Oongrees  to  deal  with  crimes  committed  by  or  agaiiuit 
Indians  upon  lands  within  Oolyllle  Beoervation  was  not  affected  by  admis- 
sion of  Washington  into  Union. 

Approved  in  State  v.  Condon,  79  Wash.  100,  139  Pac.  873,  holding 
State  court  has  no  jurisdiction  of  crime  of  larceny  committed  on  Indian 
reservation  by  one  Indian  against  another;  Ex  parte  Herman,  79  Wash. 
151,  139  Pac.  1083,  refusing  to  determine  in  habeas  corpus  proceedings 
whether  State  court  has  jurisdiction  of  crime  committed  on  Indian  reser- 
vation. 

Congress  has  power  to  punish  crimes  committed  by  or  against  Indians 
upon  lands  allotted  in  severalty  during  trust  period,  and  lands  allotted  from 
OolviUe  Beservation  are  part  of  Ihdlan  country  within  Revised  Statutes, 
section  2146. 

Approved  in  Ex  parte  Van  Moore,  221  Fed.  964,  965,  970,  Federal,  and 
not  State  courts,  have  jurisdiction  to  prosecute  and  sentence  under  State 
law  tribal  Indian  committing  crime  during  trust  period  upon  lands 
allotted  from  great  Sioux  reservation  in  South  Dakota. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oas.  1915D,  372. 
Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  B.  A. 
1915P,  594. 

Irfuids  held  in  trust  by  United  States  for  benefit  of  Indian  allottees, 
although  allotted  in  severalty,  continued  to  be  under  jurisdiction  and  con- 
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trol  of  OongresB  for  all  governmental  purposes  relating  to  gvaMiansbip  and 
protection  of  Indians. 

Approved  in  United  States  v.  Nice,  241  U.  S.  698,  60  L.  Ed.  1195,  36 
Sup.  Ct.  696,  upliolding  act  of  1897  prohibiting  sale  of  intoxicating  liquor 
to  allottee '  Indians  during  trust  period,  as  applied  to  Indian  holding 
allotment  from  tribal  lands  of  Rosebud  reservation  in  South  Dakota; 
Perrin  v.  United  States,  232  U.  S.  487,  68  L.  Ed.  696,  34  Sup.  Ct.  387, 
fact  that  conditions  may  change  and  render  inoperative  prohibition 
against  sale  of  liquor  upon  ceded  lands  of  Yankton  Sioux  under  agree- 
ment of  1894,  not  expressly  limited  in  duration  to  trust  period,  does  not 
render  it  inoperative  while  conditions  remain  unchanged  and  trust  period 
continues;  Morgan  v.  Ward,  224  Fed.  703,  140  C.  C.  A.  238,  act  of  1897 
prohibiting  introduction  of  intoxicating  liquor  into  Indian  countiy  and 
declaring  allotments  during  trust  period  are  Indian  country  is  amend- 
ment to  act  of  1892,  and  does  not  create  new  offense,  and  sentence  is  not 
▼oid  as  sentence  under  act  of  1892  for  conviction  of  offense  under  act  of 
1897. 

232  XX.  8.  452-462,  68  L.  Ed.  680,  34  Sap.  Ct.  384,  aAITTHIEB  ▼.  MOR- 
BI80N. 

Where  person  asserts  rlgbt  to  settle  upon  land  and  to  remain  in  pos- 
session and  bases  right  upon  homestead  law,  decision  against  rights  claimed 
is  reviewable  by  Federal  Supreme  Court  under  Judicial  Code,  section  237. 

Approved  in  Logan  v.  Davis,  233  U.  S.  623,  58  L.  Ed.  1126.  34  Sup.  Ct. 
686,  under  Judicial  Code,  §  237,  judgment  of  State  coui-t  denying  claim 
under  confirmatoi-y  patent  issued  under  Adjustment  Act  of  1887  is  sub- 
ject to  review  by  Federal  Supreme  Court. 

Public  land  erroneously  meandered  as  lake  by  surveyor,  if  agricultural 
and  unappropriated,  is  subject  to  settlement  under  homestead  law. 

Approved  in  Moss  v.  Ramey,  239  U.  S.  546,  60  L.  Ed.  431,  36  Sup.  Ct. 
184,  patents  to  lots  abutting  on  river  do  not  include  un surveyed  island 
between  lots  and  thread  of  stream;  Producers, Oil  Co.  v.  Hanzcn,  238 
U.  S.  339,  59  L.  Ed.  1336,  35  Sup.  Ct.  755,  holding  patent  to  fractional 
section  referring  to  official  plat  is  limited  by  actual  traverse  lines  and 
conveys  specified  number  of  acres  without  riparian  rights,  notwithstand- 
ing presence  of  meanders. 

While  court  has  no  power  to  revise  surveys  made  by  Land  Department, 
it  may  determine  right  of  possession  under  inceptive  homestead  claim  to 
unsurveyed  land  and  prevent  invasion  of  that  right  by  trespassers. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  167, 
59  L.  Ed.  898,  35  Sup.  Ct.  515,  entryman  under  homestead  laws  prior  to 
possession  has  substantial  inceptive  title  sufficient  to  maintain  action 
against  trespasser  removing  timber. 
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State  court  has  Jurisdiction  to  prevent  encroacbment  upon  possessmy 
rights  of  settlers  under  homestead  law. 

Approved  in  Ridpath  v.  Denee,  85  Wash.  326,  148  Pac.  17,  Revised 
Statutes,  §  2289,  authoiizing  head  of  family  and  citizen  of  United  Slates 
to  enter  quarter-section  of  unappropriated  public  lands,  making  no  pro- 
vision for  determination  of  conflicting  rights  under  claim  of  possession, 
is  not  in  conflict  with  State  statute  authorizing  action  for  unlawful 
detainer. 

232  U.  S.  463-468,  68  L.  Ed.  686,  34  Sup.  Ct.  392,  XTNITED  STATES  ▼. 
BEATTY. 

Where  case  may  he  brought  to  Supreme  Court  under  Judicial  Code,  sec- 
tion 241.  hy  appeal  or  writ  of  error  after  final  decree  or  judgment  in  Cir- 
cuit Court  of  Appeals,  it  la  not  case  which  may  be  brought  by  certiorari 
under  section  240. 

Approved  in  In  re  Breyer  Printing  Co.,  216  Fed.  881, 133  C.  C.  A.  82, 
holding  proceeding  to  enforce  lien  for  rent  upon  proceeds  from  chattels 
seized  under  distress  warrant  by  landlord  and  sold  by  receiver  after 
transfer  of  possession  to  him  is  not  proceeding  in  bankruptcy  review- 
able by  petition  to  review,  but  controversy  arising  in  bankruptcy  pro- 
ceedings and  reviewable  by  appeal  under  section  24a  of  Bankruptcy  Act. 

Miscellaneous.  Cited  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  234  U.  S. 
750,  68  L.  Ed.  1676,  34  Sup.  Ct.  674,  gi-anting  writ  of  certiorari  upon 
authority  of  Judicial  Code,  §  262;  Long-Bell  Lumber  Co.  v.  Moses,  239 
U.  S.  626,  60  L.  Ed.  473.  36  Sup.  Ct.  162,  Eichel  v.  United  States  Fidelity 
etc.  Co.,  239  U.  S.  629,  60  L.  Ed.  475,  36  Sup.  Ct.  165,  Thompson  v.  St. 
Louis,  239  U.  S.  636,  60  L.  Ed.  480,  36  Sup.  Ct.  445,  and  Pons  v.  Yazoo 
etc.  R.  R.  Co.,  232  U.  S.  721,  58  L.  Ed.  814,  34  Sup.  Ct.  602,  all  dismissing 
for  want  of  jurisdiction. 

232  U.  S.  469-478,  58  L.  Ed.  688,  34  Sup.  Ct.  304,  THUBSTON  ▼.  UNITED 
STATES. 

Not  cited. 

232  U.  s!  478-487,  58  L.  Ed.  691,  34  Sup.  Ct.  387,  PEBBIK  ▼.  UNITED 
STATES. 

■ 

Congress  has  power  to  prohibit  introduction  of  intoxicating  liquors  into 
Indian  reservation  and  to  prevent  traffic  in  such  liquors  with  trihal  Indians 
upon  or  off  reservation,  whether  within  or  without  limits  of  State. 

Approved  in  United  States  v.  Nice,  241  U.  S.  698,  60  L.  Ed.  1196,  36 
Sup.  Ct.  696,  upholding  act  of  1897  prohibiting  sale  of  intoxicating 
liquor  to  allottee  Indians  during  trust  period  of  allotment,  as  applied  to 
Indian  holding  allotment  from  tribal  lands  of  Rosebud  reservation  in 
South  Dakota;  Joplin  Mercantile  Co.  v.  United  States,  236  U.  S.  545, 
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69  L.  Ed.  711.  35  Sup.  Ct.  291  (affirming  213  Fed.  933,  Ann.  Oas.  1916C, 
470,  131  C.  C.  A.  160),  Oklahoma  Enabling  Act  does  not  repeal  acts  of 
1892  and  1897  prohibiting  introduction  of  liquor  into  Indian  country 
within  State;  either  as  to  intrastate  or  interstate  shipments,  and  indict- 
ment charging  conspiracy  to  commit  offense  in  violation  of  tho.-ie  acts 
need  not  allege  liquor  was  to  be  imported  from  without  State;  Johnson 
V.  Gearlds,  234  U.  S.  439,  444,  446,  68  L.  Ed.  1390, 1392, 1393,  34  Sup.  Ct. 
794,  holding  provision  of  Chippewa  Treaty  of  1865  prohibiting  sale  of 
liquor  within  ceded  territory  is  still  in  force;  notwithstanding  admission 
of  Minnesota  as  State,  later  treaties  of  1865  and  1867,  and  changed 
status  of  Indians  in  tract  including  city  of  Bemid ji ;  ^United  States  v. 
Pelican,  232  U.  S.  451,  58  L.  Ed.  680,  34  Sup.  Ct.  396,  Federal  court  has 
jurisdiction  of  crime  of  murder  committed  against  allottee  Indian  upon 
allotment  of  another  Indian  from  Colville  Indian  reservation  within 
trust  period ;  Katzenmeyer  v.  United  States,  225  Fed.  524,  140  C.  C.  A. 
507,  upholding  act  of  1897  prohibiting  sale  of  liquor  to  Indian  wards  of 
government  in  charge  of  Indian  agent. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Gas.  1915D,  372. 

While  prohibition  by  Congress  of  sale  of  liquor  on  lands  ceded  by  In- 
dians within  Umits  of  State  must  not  go  beyond  what  is  essential  to  pro- 
tection of  Indian  wards,  and  would  become  inoperatlTe  when  Indians  are 
emancipated  from  Federal  guardianship,  Congress  has  wide  discretion  and 
its  action  unless  arbitrary  must  be  given  effect  by  courts. 

Approved  in  State  v.  Towessnute,  89  Wash.  487, 164  Pae.  809,  holding 
Yakima  Treaty  of  1859  giving  Indians  exclusive  fishing  rights  in  streams 
running  through  or  bordering  on  Yakima  Indian  Reservation  did  not  give 
Indian  inhabitant  of  reservation  right  to  fish  in  river  several  miles  out- 
side of  reservation  without  license  contrary  to  State  law. 

Miscellaneous.  Cited  in  Pronovost  v.  United  States,  232  U.  S.  490, 
68  L.  Ed.  697,  34  Sup.  Ct  391,  generally. 

232  U.  S.  487-490,  68  L.  Ed.  696,  34  Bup.  Ot..S91,  PBONOVOST  ▼.  tXKITED 
STATES. 

Act  of  Congress  of  1897  making  it  offense  to  introduce  liquor  into  In- 
dian conntry  and  prescribing  punishment  embraces  Indian  country  wltliin 
State. 

Approved  in  Joplin  Mercantile  Co.  v.  United  States,  213  Fed.  933, 
Ann.  Cas.  1916C,  470,  131  C.  C.  A.  160,  Oklahoma  Enabling  Act  did  not 
repeal  acts  of  1892  and  1897  prohibiting  introduction  of  liquor  into 
Indian  country  within  State,  and  indictment  chai^ng  conspiracy  to 
import  liquor  need  not  allege  importation  was  from  without  State. 
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282  U.  8.  490-493,  68  L.  Ed.  697,  34  Sup.  Cft.  383,  OHIOAOO,  B.  I.  ft  P. 
B.  B.  00.  ▼.  OBAMBB 

Hepbnm  Act  of  1906,  amending  Interstate  Oommerce  Act  of  1887, 
establiBhed  uniform  role  of  liability  for  interstate  sbipments  superseding 
State  regulations. 

Approved  in  Central  of  Georgia  Ry.  Co.  v.  Curtis,  14  Qa.  App.  717, 
82  S.  E.  318,  holding  Carmack  Amendment  to  Hepburn  Act  of  1906 
gives  fo  Federal  jurisdiction  control  over  interstate  commerce  and  ship- 
per is  bound  to  take  notice  of  filed  tariff  rates ;  Donovan  v.  Wells,  Fargo 
&  Co.,  266  Mo.  301,  177  S.  W.  842,  denying  recovery  of  full  value  foi- 
loss  of  horse  in  interstate  shipment  under  limited  liability  contract; 
Cook  V.  Northern  Pac.  Ry.  Co.,  32  N.  D.  346,  166  N.  W.  868,  under  Car- 
mack  Amendment  to  act  of  1906,  contract  limiting  liability  for  interstate 
shipment  of  livestock  is  controlled  by  Federal,  not  State,  law. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  420,  L.  B.  A. 
1916A,  942,  68  L.  Ed.  1383,  34  Sup.  Ct.  790,  upholding  Texas  statute  of 
1909  allowing  reasonable  attorney's  fee  as  part  of  costs  in  suits  on  con- 
tested claims  for  loss  on  interstate  shipments;  St.  Louis  etc.  R.  Co.  v. 
Mounts,  44  Okl.  366,  144  Pac.  1039,  holding  contract  limiting  liability 
of  carrier  to  one  hundred  dollars  for  interstate  shipment  of  horse  worth 
twelve  hundred  dollars  or  fifteen  hundred  dollars  was  not  binding  where 
carrier  knew  of  undervaluation. 

Carmack  Amendment  as  affecting  State  regulations  as  to  stipulations 
limiting  liability  of  carrier.    Note,  60  L.  B.  A.  (N.  S.)  820. 

In  enforcing  liability  of  carrier  for  interstate  shipments,  provision  of 
tariff  enter  into  contract  of  shipment,  and  where  filed  tariff  offers  two  rates 
based  on  value  and  shipper  avalli  himself  of  lower  rate,  carrier  may  avail 
Itself  of  lower  valuation  when  sued  for  loss  or  damage. 

Approved  in  Southern  Express  Co.  v.  Byors,  240  U.  S.  614,  60  L.  Ed. 
827,  36  Sup.  Ct.  411,  holding  exclusion  of  schedules  on  file  with  Interstate 
Commerce  Commission  in  determining  validity  of  restriction  in  bill  of 
lading  upon  carrier's  liability,  was  error;  Georgre  N.  Pierce  Co.  v.  Wells, 
Fargo  &  Co.,  236  U.  S.  283,  69  L.  Ed.  682,  35  Sup.  Ct.  361,  holding  shipper 
was  bound  to  take  notice  of  fifty  dollar  limit  of  value  in  filed  tariff 
schedule,  and  denying  recovery  of  actual  value  for  loss  of  shipment  of 
automobiles;  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  Ill,  Ann.  Cas. 
1916D,  693,  L.  R.  A.  1916B,  460,  68  L.  Ed.  876.  34  Sup.  Ct.  526,  limita- 
tion of  liability  for  passenger's  baggage  in  filed  tariff  schedule  is  binding 
upon  passenger  accepting  check,  regardless  of  knowledge  or  assent  to 
limitation;  Atchison  etc.  Ry.  Co.  v.  Robinson,  233  U.  S.  180,  68  L.  Ed. 
906,  34  Sup.  Ct.  556,  holding  under  Carmack  Amendment  to  Hepburn 
Act  of  1906,  shipper  is  bonnd  by  graduated  rates  of  filed  tariff  schedules 
based  on  valuation,  and  contract  for  unlimited  liability  to  agreed  value 
is  void;  Kansas  City  etc.  Ry.  Co.  v.  Oakley,  115  Ark.  24,  170  S,  W.  666, 
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holding  provision  in  contract  limiting  canier's  liability  for  interstate 
shipment  of  apples  is  without  consideration,  where  there  is  only  one  rate 
for  apples  and  allowing  recovery  of  full  value  in  action  for  damajres 
for  negligent  delay;  Cleveland  etc.  R.  Co.  v.  Blind,  182  lud.  406,  409, 
105  N.  E.  486,  487,  holding  contract  limiting  liability  for  intrastate  ship- 
ment of  racehorse  is  binding  where  shipper  is  given  opportunity  to  ship 
with  unlimited  liability;  Heilman  v.  Chicago  etc.  Ry.  Co.,  167  Iowa, 
321,  324,  149  N.  W.  439,  440,  holding  in  action  for  loss  of  hogs  in  inter- 
state shipment  that  contract  limiting  liability  to  secure  lower  of  two 
rates  is  binding  on  shipper;  Collins  v.  Union  Pac.  R.  Co.,  96  Kan.  584, 
152  Pac.  650,  holding  shipper  signing  bill  of  lading  for  interstate  ship- 
ment is  presumed  to  know  two  rates  were  in  force,  and  is  bound  by 
declared  value;  J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131  Tenn. 
295,  174  S.  W.  1115,  holding  shipper  is  bound  by  limitation  of  liability 
in  bill  of  lading  for  interstate  shipment  of  livestock  where  consideration 
is  lesser  rate  than  one  filed  with  Interstate  Commerce  Commission. 
Distinguished  in  dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker, 

233  U.  S.  140, 150,  Ann.  Gas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  Ed. 
887,  891,  34  Sup.  Ct.  526,  majority  holding  limitation  of  liability  in  filed 
tariff  schedule  is  binding  upon  passenger  accepting  check,  irrespective  of 
actual  notice. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Oas.  1915B,  82,  87. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
^A^Age  ajs  affected  by  Interstate  Commerce  Act.  Note,  Ann.  Gas. 
1915D,  613,  614. 

232  U.  8.  494-508,  58  L.  Bd.  698,  34  Sup.  Ot.  377,  D.  E.  FOOTE  ft  GO.  v. 
STANLEY. 

Federal  Constltiitlon  prohibits  State  from  regulating  interstate  com- 
merce, but  at  same  time  authorises  collection  of  necessary  expenses  for  in- 
spection of  goods  to  be  sold  wltbin  or  beyond  State's  borders. 

Distinguished  in  Crescent  Mfg.  Co.  v.  Wilson,  233  Fed.  284,  upholding 
New  York  agricultural  law  (Laws  1914,  c.  494),  requiring  disclosure  of 
ingredients  by  labels  upon  mixtures  or  compounds  of  food. 

Inspection  necessarily  involves  expense,  and  power  to  fix  fee  to  cover 
that  expense  is  left  primarily  to  legislature. 

Approved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  147, 
upholding  Ohio  act  of  1913  (103  Ohio  Laws,  pp.  399-401),  providing 
for  censorship  of  moving-picture  films  and  imposing  inspection  fee. 

Inspection  fees  levied  by  Maryland  oyster  law  of  1910  snfflciettt  for  in- 
spection, policing  and  business  expenses  art  Toid  as  intarf  erenct  with  inter- 
state commerce. 
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Approved  in  Bartles  Northern  Oil  Co.  v.  Jackman,  29  N.  D.  251,  253, 
150  N.  W.  681,  582,  inspection  fee  on  commodities  brought  from  other 
States  to  extent  that  it  exceeds  cost  of  inspection  is  void  as  interference 
with  interstate  commerce;  Castle  v.  Mason,  91  Ohio  St.  304,  110  N.  E. 
465,  act  of  1908  imposing  excessive  fee  for  inspection  of  oils,  gasoline, 
petroleum,  ether,  and  like  substances,  is  void. 

282  U.  8.  608-516,  58  li.  Ed.  703,  34  Sup.  Ot.  380,  OBEAT  NOBTHEHN 
R.  R.  GO.  T.  O'CONNOR.* 

OaxrierB  are  not  concerned  with  title  but  must  treat  forwarder  as  shipper 
and  charge  rates  applicable  to  quantity  of  freight  tendered  regardless  of 
who  owns  separate  articles. 

Approved  in  United  States  v.  Lehigh  Valley  R.  Co.,  222  Fed.  686, 
forwarder  of  freight  shipping  goods  in  his  own  name  is  shipper,  and 
payment  by  carrier  of  salary  or  commission  based  on  amount  of  freight 
shipped  is  rebate  within  meaning  of  Elkins  Act  of  1903,  as  amended  in 
1906. 

Shipper  has  remedy  against  forwarder  violating  Instructions,  and  not 
against  carrier  for  undervaluation  or  wrong  classification  made  by  for- 
warder. 

Approved  in  American  Brake  Shoe  &  Foundry  Co.  v.  Pere  Marquette 
R.  Co.,  223  Fed.  1020,  shipper  is  bound  by  contract  of  agent  shipping 
goods  and  declaring  value  to  obtain  lower  rate,  in  absence  of  carrier's 
knowledge  of  lack  of  authority  of  agent  to  declare  rate;  Cleveland  etc. 
R.  Co.  V.  Blind,  182  Ind.  407,  105  N.  E.  487,  owner  of  horse  is  bound 
by  limitation  of  liability  in  special  contract .  of  intrastate  shipment 
made  by  "agent  in  his  own  name;  Donovan  v.  Wells,  Fargo  &  Co.,  265 
Mo.  312,  315,  316,  177  S.  W.  846,  847,  owner  of  horse  is  bound  by  con- 
tract for  interstate  shipment  of  horse  made  by  agent  in  his  own  name. 

Distinguished  in  Qrice  v.  Oregon -Wash.  R.  &  N.  Co.,  78  Or.  33,  152 
Pac.  510,  waiver  of  express  company's  liability  made  by  drayman  is 
not  binding  on  shipper. 

Shipper  may  attack  rate  or  classification  as  unreasonable  and  secure 
relief  by  reparation  order  or  suit  in  court  after  finding  of  unreasonableness; 
but  so  long  as  tariil  rate  based  on  value  remains  operatlTe,  it  is  binding 
upon  carrier  and  shipper  in  action  tor  damages. 

Approved  in  Donovan  v.  Wells  Fargo  &  Co.,  265  Mo.  310,  177  S.  W. 
845,  holding  in  action  for  loss  of  interstate  shipment,  that  remedy  of 
shipper  claiming  rates  as  filed  are  unreasonable  and  made  to  force 
shipper  to  accept  limited  liability  contract  is  by  reparation  order  to 
recover  excess. 

Where  there  are  alternative  rates  based  on  value  and  shipper  names 
▼aloe  to  secure  lower  rate,  carrier,  in  absence  of  something  to  show  rehat- 
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Ing  or  false  billing,  is  entitled  to  collect  rate  applying  to  goods  cf  thr^t 
class,  and  if  sued  for  loss  is  liable  only  for  declared  value. 

Approved  in  George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236  U.  S. 
285,  286,  59  L.  Ed.  583,  35  Sup.  Ct.  351,  heading  shipper  was  bound 
to  take  notice  of  fifty  dollar  limit  of  value  in  filed  tariff  schedule,  and 
den3ring  recovery  of  actual  value  for  loss  of  shipment  of  automobiles; 
Boston  etc.  R.  R.  Co,  v.  Hooker,  233  U.  S.  112,  Ann.  Cas.  1915D,  593. 
L.  R.  A.  1915B,  450,  68  h.  Ed.  876,  34  Sup.  Ct  526,  limitation  of 
liability  for  passenger's  baggage  in  filed  tariff  schedule  is  bindin<?  upon 
passenger  accepting  check  for  baggage  regardless  of  knowledge  or 
assent  to  limitation;  Atchison  etc  Ry.  Co.  v.  Robinson,  233  U.  S.  180, 
58  L.  Ed.  905,  34  Sup.  Ct.  556,  construing  Camiack  Amendment  to 
Hepburh  Act  of  1906  and  holding  shipper  is  bound  to  take  notice  of 
filed  tariff  rates,  and  in  absence  of  rebating  or  false  billing,  such  rates 
are  conclusive  in  action  for  damages  for  loss  of  racehorse;  Central  of 
Georgia  Ry.  Co.  v.  Curtis,  14  Ga.  App.  717,  82  S.  E.  318,  holding  ship- 
per is  bound  to  take  notice  of  tariff  rates  filed  with  Interstate  Com- 
merce Commission;  Michelson  v.  Judson  Freight  etc.  Co.,  268  111.  557, 
109  N.  E.  285,  limitation  of  liability  in  bill  of  lading  for  interstate 
shipment  of  household  goods  by  release  of  valuation  to  five  dollars 
per  hundred  pounds  is  not  void  under  Carmack  Amendment,  and  could 
be  availed  of  by  initial  and  connecting  carrier;  Collins  v.  Union  Pac. 
R.  Co.,  96  Kan.  584,  152  Pac.  651,  allowing  recovery  for  declared 
value,  not  full  value  of  rug  lost  in  interstate  shipment;  Donohoo  Horse 
etc.  Co.  V.  Missouri  etc.  Ry.  Co.,  95  Kan.  684,  149  Pac.  437,  limitation 
of*  liability  in  consideration  of  shipper  having  lower  of  two  rates  is 
valid ;  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  493,  146  Pac.  118§,  holding 
limitation  of  liability  for  interstate  shipment  of  emigrant  goods  and 
livestock  is  valid;  Donovan  v.  Wells,  Farp:o  &  Co.,  265  Mo.  300,  301, 
309,  319,  177  S.  W.  842,  845,  848,  holding  Carmack  Amendment  to 
Hepburn  Act  of  1906  supersedes  State  legislation  as  to  interstate  ship- 
ment, and  denying  recovery  of  full  value  for  loss  of  horse  in  inter- 
state shipment  under  limited  liability  contract;  J.  T.  Rather  &  Co.  v. 
Nashville  etc.  Ry.  Co.,  131  Tenn.  299,  300,  301,  174  S.  W.  1115,  1116, 
shipper  is  bound  by  limitation  of  liability  for  interstate  shipment  of 
livestock  in  bill  of  lading  reciting  that  consideration  for  limitation 
is  giving  of  lesser  of  two  rates  open  to  shipper;  Illinois  Cent.  R.  Co. 
V.  H.  E.  Wilson  &  Co.,  131  Tenn.  703,  176  S.  W.  1037,  stipulation 
in  contract  limiting  liability  on  interstate  shipment  of  livestock  does 
not  prevent  recovery  where  animal  after  injury  n  worth  more  than  de- 
clared value. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  365,  366, 
144  Pac.  1039,  shipper  is  not  bound  by  contract  releasing  carrier  from 
liability  in  excess  of  certain  amount  in  interstate  shipment,  where 
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carrier  has  knowledge  of  undervaluation;  United  States  Horse  Shoe 
Co.  V.  American  Express  Co.,  250  Pa.  St.  534,  95  Atl.  708,  where  shipper 
did  not  declare  lower  value  to  secure  lower  rate  on  interstate  ship- 
ment and  carrier  did  not  insert  value  in  clause  relating  to  alternative 
rates  in  bill  of  lading,  shipper  is  not  bound  by  notice  of  limitation 
of  liability  in  schedule  filed  with  Interstate  Commerce  Commission; 
dissenting  opinion  in  Boston  etc.  R.  R.  Co.  v.  Hooker,  233  U.  S.  140, 
150,  Ann.  Gas.  1915D,  593,  L.  E.  A.  1915B,  450,  58  L.  Ed.  887,  891, 
34  Sup.  Ct.  526,  majority  holding  limitation  of  liability  in  filed  tariff 
schedule  is  binding  upon  passenger  accepting  check,  irrespective  of 
actual  notice. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or  bag- 
gage as  affected  by  Interstate  Commerce  Act.    Note,  Ann.  Oas. 

1915D,  618. 

* 

Miscellaneous.  Cited  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S. 
420,  L.  B.  A.  1915A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  upholding 
Texas  statute  of  1909,  allowing  reasonable  attorney's  fee  as  part  of 
costs  in  suits  on  contested  claims  for  loss  on  interstate  shipments. 

282  U.  a  516-631,  58  L.  Ed.  706,  34  Sup.  Ot.  354,  FABMERS  ft  MECHAN- 
ICS' SAVINGS  BANK  ▼.  MINNESOTA. 

Municipal  corporation  of  territory  is  agency  of  Federal  goyemment  and 
Its  bonds  are  not  taxable  by  State. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  298,  59 
L.  Ed.  237,  35  Sup.  Ct.  27,  lessee  operating  Choctaw  and  Chickasaw 
mines  is  agency  of  government  where  latter  is  under  obb'gation  to 
operate  mines  by  agreement  of  1897,  and  is  not  subject  to  gross  revenue 
tax  imposed  by  Oklahoma  statute  of  1908. 

Distinguished  in  Fidelity  &  Deposit  Co.  v.  Pennsylvania,  240  U.  S. 
323,  60  L.  Ed.  668,  36  Sup.  Ct.  300,  Pennsylvania  statute  9f  1895  impos- 
ing taxes  on  premiums  collected  by  foreign  insurance  companies  is  not 
void  as  applied  to  premiums  on  bonds  of  government  officials  given  by 
surety  company  complying  with  act  of  Congress  of  1894;  McAlester- 
Edwards  Coal  Co.  v^  Trapp,  43  Okl.  517,  141  Pac.  797,  holding  act  of 
1908  imposing  gross  revenue  tax  upon  coal  mined  within  State  is  prop- 
erty tax,  and  is  not  void,  as  interference  with  Federal  government's 
relation  with  Choctaw  and  Chickasaw  Indians. 

Validity  of  classification  in  State  statute  attacked  by  one  class  excepted 
from  its  benefits  may  be  determined  as  to  tliat  class  without  regard  to  its 
validity  as  to  other  classes  excepted. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  648,  58  L.  Ed. 
1138,  34  Sup.  Ct.  678,  validity  of  Texas  statute  of  1909  imposing  attor- 
ney's fee  on  defeated  defendant  in  certain  classes  of  cases  cannot  be 
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attacked  as  void  under  commerce  clause,  where  judgment  under  review 
is  not  based  upon  claim  arising  out  of  interstate  commerce ;  Dutton  I^os- 
phate  Co.  V.  Priest,  67  Fla.  382,  65  South.  286,  upholding  General 
Statutes  of  1906,  §§  3152,  3153,  imposing  double  damages  on  possessor 
and  occupier  of  land  for  loss  of  domestic  animals  in  pits  left  open  and 
uninclosed  and  not  being  used  in  mining  operations. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Aim.  Oaa.  1915G,  60. 

Minnesota  act  of  1907,  exc6i»ting  luaka,  savings  banks,  and  trust  eom- 
panies  from  exemption  allowed  to  other  holders  of  real  estate  mortgages, 
is  not  void  under  Fourteenth  Amendment  as  discrimination  against  savings 
bank. 

Approved  in  State  v.  Alabama  Fuel  &  Iron  Co.,  188  Ala.  511,  66  South. 
176,  upholding  revenue  law  imposing  tax  upon  recordation  of  mortgages, 
deeds  of  trust  and  written  contracts  of  conditional  sales  and  exempting 
recorded  instruments  from  ad  valorem  tax. 

Validity  of  exemption  from  taxation  of  money  loaned  on  mortgage 
security.    Note,  Ann.  Gas.  1916E,  768. 

Constitutionality  of  mortgage   registration   tax.    Note,   L.   R.  A 
1916A,  868. 

282  U.  S.  531^647,  58  L.  Ed.  713,  34  Sup.  Ot.  369,  FLTMOUTH  COAL  00. 
V.  PENNSTI.VAKIA 

Person  attacking  State  statute  as  violative  of  Federal  Oonstltvtion 
must  show  that  he  is  within  dass  as  to  whom  act  is  invalid. 

Approved  in  Mallinckrodt  Chemical  Works  v.  Missouri,  238  U.  S.  54, 
59  L.  Ed.  1198,  35  Sup.  Ct.  671,  Federa]  Supreme  Court  will  not  pass 
upon  meaning  of  expression  "trust  certificates"  in  section  10,322,  Mis- 
souri Revised  Statutes  of  1909,  where  corporation's  failure  to  file  affidavit 
was  based  on  theory  that  none  was  required  and  not  on  ground  of  am- 
biguity of  terms  used ;  Jeffrey  Mfg.  Co.  v.  Blagg,  235  U.  S.  576,  69  L.  Ed. 
369,  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  574,  applying  rule  and  upholding 
Ohio  workmen's  compensation  law  abolishing  defenses  of  fellow-servant, 
assumed  risk,  and  contributory  negligence  as  to  manufacturing  com- 
panies, employing  five  or  more  men,  who  do  not  take  advantage  of  pro- 
visions of  statute;  Louisville  etc.  R.  R.  Co.  v.  Finn,  235  U.  S.  610,  59 
L.  Ed.  384,  35  Sup.  Ct.  146,  holding  person  not  denied  compulsory  process 
cannot  complain  of  invalidity  of  McChord  Act  of  Kentucky  of  1900  on 
that  ground ;  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  650,  58  L.  Ed.  11S8, 
34  Sup.  Ct.  678,  validity  of  Texas  statute  of  1909  imposing  attorney's 
fees  on  defeated  defendant  in  certain  classes  of  cases  cannot  be  attacked 
as  void  under  commerce  clause  in  case  not  based  ui>on  claim  arising  out 
^f  interstate  commerce;  Ghema  v.  State^  16  Ariz.  358,  Ann.  Gas.  1916D, 
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94,  146  Pac.  600,  person  charged  with  selling  liquor  in  violation  of  pro- 
hibition amendment  to  Constitution  may  not  question  validity  of  pro- 
vision of  amendment  prohibiting  introduction  of  intoxicating  liquor  into 
State  as  intci'ference  with  interstate  commerce,  unless  such  provision 
renders  whole  amendment  void;  Button  Phosphate  Co.  v.  Priest,  67 
Fla.  378,  65  South.  284,  upholding  General  Statutes  of  1906,  §§  3152, 
3153,  imposing  double  damages  on  possessor  and  occupier  of  land  for 
loss  of  domestic  animals  in  pits  left  open  and  unincloscd  and  not  being 
used  in  mining  operations;  Buffalo  etc.  Film  Corp.  v.  Breitinger,  250 
Pa.  St.  249,  95  Atl.  439,  upholding  act  of  1911  providing  for  censoi-sliip 
of  motion-picture  films;  Mesta  Mach.  Co.  v.  Dunbar  Furnace  Co.,  250 
Pa.  St.  476,  95  Atl.  686,  upholding  provision  of  mechanic's  lien  law 
permitting  lien  for  equipping  new  or  old  structures  with  boilers,  engines 
or  other  useful  appliances,  where  objection  to  validity  of  law  as  per- 
mitting lien  on  old  building  is  made  by  owner  of  new  building. 

Distinguished  in  People  v.  Crane,  214  N.  Y.  160,  Ann.  Cas.  1915B,  1264, 
108  N.  E.  428,  holding  contractor  for  public  work  charged  with  employ- 
ing alien  in  violation  of  New  York  labor  laws  of  1909  may  question  valid- 
ity of  statute  as  depriving  aliens  of  constitutional  rights.  - 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Gas.  19150,  58. 

Sapareme  Oouxt,  in  exercising  Jurisdiction  conferred  by  Judicial  Oode> 
section  237,  will  not  assume  in  advance  that  State  court  will  so  construe 
statute  as  to  render  it  obnoxious  to  Federal  Constitution. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S.  369, 
59  la.  Ed.  274,  35  Sup,  Ct.  99,  construing  provision  for  forfeiture  in 
Arkansas  Annual  Franchise  Tax  Statute  of  1911,  as  applying  to  intra- 
state commerce,  in  absence  of  construction  by  State  court;  Missouri  etc. 
Ry.  Co.  V.  Cade,  233  U.  S.  648,  58  L.  Ed.  1138,  34  Sup.  Ct.  678,  denying 
contention  that  Texas  statute  of  1909  imposing  attorney's  fees  on  de- 
feated defendant  in  certain  classes  of  cases  applies  to  natural  persons 
alone  in  absence  of  decision  by  highest  State  court. 

Statute  of  PennsylTania  reqnixlag  ownazs  of  adjoining  coal  properties 
to  cause  barriers  of  suitable  width  to  be  left  to  safeguard  employees  is 
not  void  as  denial  of  due  process  or  equal  protection  of  law  or  as  delegating 
matter  to  administrative  board  without  appeal. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  IT.  S.  349,  69  L.  Ed. 
615,  36  Sup.  Ct.  359  (affirming  214  Fed.  280),  upholding  Ohio  Run  of 
Mine  or  Anti-screen  Law  of  1914,  regulating  weighing  of  coal  at  mines 
and  authorizing  Industrial  Commission  to  determine  impurities  to  ascer- 
tain basis  of  comx)ensation  to  employees;  Buffalo  etc.  Film  Corp.  v. 
Breitinger,  250  Pa.  St.  241,  242,  95  Atl.  437,  438,  upholding  act  of  1911 
creating  board  of  censors  to  regulate  operation  and  exhibition  of  motion- 
picture  films. 
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232  U.   8.  548-562,  58  L.   Ed.  721,   34   Sup.  Ct.   364,  ATLAITTIC   COAST 
LINE  B.  B.  CO.  V.  GOLDSBOBO. 

Maniclpal  ordinance,  enacted  under  authority  delegated  by  legiJilatnrc, 
is  State  law. 

Cited  in  dissenting  opinion  in  Aniberg  v.  Kinley,  214  N.  Y.  547, 
L.  R.  A.  1915E,  619, 108  N.  E.  835,  9  N.  C.  C.  A.  567,  ai-guendo. 

Enactment  from  whatever  source  originating,  to  which  State  gives 
effect  of  law,  is  statute  of  State,  within  meaning  of  Judicial  Code,  section 
237,  conferring  Jurisdiction  on  Federal  Supreme  Court. 

Approved  in  Reinman  v.  Little  Rock,  237  U.  S.  176,  59  L.  Ed.  903, 
35  Sup.  Ct.  516,  upholding  ordinance  making  it  unlawful  to  conduct 
livery-stable  in  certain  parts  of  city. 

Distinguished  in  Calhoun  v.  Seattle,  215  Fed.  229,  holding  word  **  stat- 
ute" in  Judicial  Code,  §  266,  meant  express  written  will  of  legislature, 
and  did  not  include  municipal  ordinances,  and  enjoining  enforcement 
of  ordinance  repealing  street  railway  franchises  as  impairment  of  con- 
tract rights. 

Supreme  Court  has  Jurisdiction  under  Judicial  Code,  section  237,  to  de- 
termine whether  legislative  enactments  given  effect  by  State  courts  impair 
obligation  of  contract. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  holding  New  Orleans  ordinance  of  1904 
providing  for  construction  of  belt  line  system  is  not  void  as  impairment 
of  contract  of  prior  ordinance  of  1903,  subject  to  suspensive  condition; 
New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co.,  235  U.  S.  187, 
Ann.  Oas.  1915A,  906,  59  L.  Ed.  189,  35  Sup.  'Ct.  72,  holding  New  York 
ordinance  of  1906  repealing  prior  ordinance  of  1878  authorizing  use  of 
streets  for  wires  is  not  impairment  of  contract,  where  right  was  not 
exercised;  Russell  v.  Sebastian,  233  U.  S.  202,  Ann.  Cas.  19140,  1282, 
58  L.  Ed.  920,  34  Sup.  Ct.  517,  holding  Los  Angeles  ordinance  of  1911, 
enacted  under  authority  of  amendment  of  1911  to  section  19,  article  XI, 
of  California  Constitution,  is  void  as  impnlnuont  of  contract  of  corpo- 
ration laying  pipes  in  street  under  provisions  of  section  19  before  amend- 
ment. 

Where  railroad  allows  part  of  right  of  way  to  become  public  street, 
State  may  regulate  railroad  operations  to  protect  public. 

Approved  in  Mutual  Film  Co.  v.  Industrial  Commission,  215  Fed.  144, 
upholding  Ohio  act  of  1913  providing  for  censorship  of  moving-picture 
films;  Tate  v.  Seaboard  Air  Line  Ry.  Co.,  168  N.  C.  525,  84  S.  E.  809, 
enjoining  railroad  from  blocking  of  crossing  on  private  way  to  planing- 
mill,  where  defendant  and  predecessor  had  maintained  crossing  for  sev- 
enty-seven years ;  Norfolk  Southern  R.  Co.  v.  Morehead  City,  167  N.  C. 
121,  83  S.  E.  260,  where  railroad  right  of  way  became  public  street,  ordi- 
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nance   prohibiting   placing  of  telegraph    poles    more  than  twenty-four 
inches  from  curb  is  valid. 

Enforcement  of  uncompenBated  obedience  to  legitimate  regulation  estab 
lished  under  police  power  is  not  taking  of  property  without  compensation 
or  witbont  dne  process  of  law  In  sense  of  Fourteenth  Amendment. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tambarger,  238  U  S. 
77,  78,  59  L.  Ed.  1211,  36  Sup.  Ct.  678,  upholding  Missouri  stat- 
ute of  1907  requiring  railroads  to  construct  drains  through  embank- 
ments as  outlet  for  surface  water;  Missouri  Pacific  Ry.  Co.  v. 
Omaha,  235  U.  S.  128,  129,  59  L.  Ed.  160,  161,  36  Sup.  Ct.  82,  upholding: 
ordinance  of  .1910  requiring  railway  to  construct  viaduct  over  crowded 
city  street  at  its  own  expense;  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  232 
U.  S.  438,  68  L.  Ed.  674,  34  Sup.  Ct.  400,  condemning  strip  of  railroad 
i-ight  of  way  and  compelling  railroad  to  build  viaduct  at  its  o^vn  expense 
over  strip  condemned  for  purpose  of  constructing  canal  to  connect  two 
lakes  in  public  park  is  not  denial  of  due  process  of  law  in  violation  of 
Fourteenth  Amendment;  Dutton  Phosphate  Co.  v.  Priest,  67  Fla.  379, 
65  South.  285,  upholding  General  Statutes  of  1906,  §§  3152,  3153,  im- 
posing double  damages  on  possessor  and  occupier  of  land  for  loss  of 
domestic  animals  in  pits  left  open  and  uninclosed  and  not  being  used 
in  mining  operations. 

Miscellaneous.  Cited  in  Seaboard  Air  Line  Ry.  Co.  v.  Raleigh,  219 
Fed.  577,  denjring  injunction  to  restrain  enforcement  of  ordinance  re- 
quiring railroad  to  remove  tracks  from  sidewalk  of  city  street. 

232  U.  S.  66a-571,  68  1m.  Ed.  728,  34  Bup.  Ot.  347,  WILSON  v.  UNITED 
STATES. 

WMU  Slave  Act  of  1910  has  qnality  of  police  regulation,  altbongh  en- 
acted in  exercise  of  power  to  regulate  Interstate  commerce,  and  it  was  dis- 
cretionary witb  Congress  whether  prohibition  should  extend  to  transporta- 
tion by  othen  than  common  carriers. 

Approved  in  Marienelli  v.  United  States  Booking  Offices,  227  Fed. 
167,  holding  combination  of  vaudeville  theaters  scattered  throughout 
United  States  not  to  employ  performer  not  booked  through  booking 
agents  and  to  blacklist  performers  playing  outside  of  circuits  relates  to 
interstate  commerce  and  is  violation  of  Sherman  Anti-trust  Act  of  1890 ; 
State  V,  Cardwell,  166  N.  C.  317,  81  S.  E.  632,  affirming:  conviction  of 
accused  owning  whisky  in  State  or  in  another  State,  who  makes  sale, 
receives  price  and  delivers  whisky  in  State  through  express  company. 

Federal  White  Slave  Act.    Note,  L.  R.  A.  1915A,  863,  865,  866. 

Oroes-examination  as  to  domestic  difflcnlties  of  dependents  and  as  to 
payments  to  police,  in  proiecatlon  under  White  Slare  Act  of  1910,  was 
material. 
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Approved  in  De  Witt  v.  Skinner,  232  Fed.  446, 146  C.  C.  A.  437,  hold- 
ing in  action  against  revenue  collector  to  recover  taxes  that  right  of 
cross-examination  is  not  confined  to  specific  questions  or  details  of  direct 
examination,  hut  extends  to  suhject  matter  of  inquiiy. 

Dutmctlons  as  to  presumption  of  Innocence  and  reasonable  donM  lield 
snfflcionfly  favorable  to  accused  In  prosecntion  under  Vfhite  Slave  Act. 

Distinguished  in  Welsch  v.  United  States,  220  Fed.  771,  136  C.  C.  A. 
370,  reversing  conviction  of  violation  of  White  Slave  Traffic  Act  of  1910 
for  erroneous  instruction. 

232  U.  S.  671-^76,  68  L.  Ed.  733,  34  Sup.  Ot.  370,  WZONMAK  T.  DS  PAltBffA. 

Wbere  trespass  results  In  destruction  of  building,  with  consequent  in- 
terruption of  going  business,  loss  of  future  profits  form  proper  element  in 
awarding  compensatory  damages. 

Approved  in  Moran  v.  Standard  Oil  Co.,  211  N.  Y.  195,  105  N.  E.  220, 
where  defective  goods  are  sold,  measure  of  damages  does  not  include 
profits  lost  from  vendee 's  failure  to  resell  them,  nor  loss  of  profits  result- 
ing from  alienation  of  customers,  in  absence  of  proof  that  vendor  under- 
took to  indemnify  against  such  losses. 

"independent  contractor"  doctrine  does  not  apply  wbere  woik  that  oon- 
tractor  is  to  dp  amounts  to  nuisance. 

Distinguished  in  Joseph  R.  Foard  Co.  v.  Maryland,  219  Fed.  833,  135 
C.  C.  A.  497,  steamship  company  contracting  with  stevedoring  company 
for  loading  of  dynamite  upon  ship  is  not  liable  for  damages  caused  by 
explosion  due  to  negligence  of  stevedoring  company's  foreman. 

Work  necessarily  dangerous  to  others  as  affecting  liability  of  em- 
ployer for  acts  of  independent  contractor.    Note,  7  K.  0.  0.  A.  929. 

232  17.  a  676-594,  58  L.  Ed.  738,  34  Sup.  Ot.  372,  OHIO  BIVEB  ft  W.  B.  &. 
00.  V.  DITTEY  (OHIO  TAX  OASES). 

Federal  Jurisdiction  depending  upon  Federal  questions,  not  upon  diver- 
sity of  citizenship,  extends  to  determination  of  all  questions  presented, 
irrespective  of  disposition  of  Federal  questions. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  292,  59  L.  Ed.  962,  35 
Sup.  Ct.  543,  applying  rule  where  Federal  Supreme  Court's  jurisdiction 
is  invoked  on  appeal  from  Court  of  Appeals  of  District  of  Columbia 
under  Judicial  Code,  §  250,  upon  substantial  ground  other  than  question 
of  jurisdiction ;  Louisville  etc.  R.  R.  Co.  v.  Finn,  235  U.  S.  604,  59  L.  Ed. 
382,  35  Sup.  Ct.  146,  applying  rule  in  suit  to  determine  validity  of  orders 
of  Kentucky  railroad  commission  made  under  authority  of  MoChord  Act 
of  Kentucky  of  1900. 


1026  OHIO  RIVER  ETC.  R.  R.  CO.  v.  DITTEY.    232  U.  S.  576-594 

Federal  court  may  examine  opinion  of  State  court  as  well  as  syllabiu, 
notwltlistandlng  State  roles  of  practice  requiring  syllabus  to  be  prepared  by 
Judge  writing  opinion. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  961,  146  C.  C.  A.  146, 
holding  in  suit  for  infringement  of  patent  that  complainant  corporation 
having  filed  articles  of  incorporation  as  required  by  General  Code  of 
Ohio,  §  8627,  was  de  facto  corporation. 

In  absence  of  construction  by  highest  State  court.  Federal  courts  should 
not  construe  State  statute  taxing  receipts  of  railroads  as  including  receipts 
from  interstate  commerce. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  635,  59  L.  Ed.  758,  35  Sup.  Ct.  422,  construing  order  of 
State  Railroad  Commission  requiring  physical  connection  to  be  made 
between  railroad  and  street  railway  for  interchange  of  freight  as  ap- 
plying to  intrastate  commerce  and  upholding  it ;  St.  Louis  Southwestern 
Ry.  Co.  V.  Arkansas,  235  U.  S.  369,  59  L.  Ed.  274,  35  Sup.  Ct.  99,  con- 
struing provision  for  forfeiture  in  Arkansas  Annual  Franchise  Tax  Stat- 
ute of  1911  as  applying  to  intrastate  commerce,  in  absence  of  construc- 
tion by  State  court;  Peninsular  Cas.  Co.  v.  State,  68  Fla.  423,  67  South. 
168,  upholding  statute  requiring  insurance  companies  to  pay  two  per 
eent  of  gross  receipts  of  premiums  from  policy-holders  in  State ;  North- 
em  Pacific  Ry.  Co.  v.  Gifford,  27  Idaho,  670,  151  Pae.  909,  upholding 
provisions  of  chapter  6  of  Session  Laws  of  1912,  and  denying  recovery  of 
license  tax  imposed  on  corporation. 

State  statute  not  manifesting  on  its  face  purpose  to  interfere  with  in- 
terstate commerce  cannot  be  construed  in  light  of  historical  facts  as  evi- 
dencing sinister  purpose  Justifying  court  to  declare  it  void. 

Approved  in  McAlester-Edwards  Coal  Co.  v.  Trapp,  43  Okl.  520,  141 
Pac.  798,  holding  gross  revenue  imposed  upon  persons  or  corporations 
engaged  in  mining  coal  is  property  tax  and  is  not  burden  upon  Federal 
government  in  its  relations  with  Indians. 

Penalty  clauses,  if  void,  are  separable,  and  there  is  no  present  occasion 
to  detennine  their  validity. 

Approved  in  Phoenix  Ry.  Co.  v.  Geary,  239  U.  S.  283,  60  L.  Ed.  289, 
36  Sup.  Ct.  46,  refusing  to  enjoin  enforcement  of  order  of  Arizona  com- 
mission requiring  railroad  to  double-track  portion  of  its  line  without 
determining  whether  separable  provisions  for  penalties  are  excessive; 
Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  350,  59  L.  Ed.  616,  35  Sup.  Ct. 
359,  Ohio  Statute  of  1914,  r^ulating  weighing  of  coal  at  mines  will  not 
be  declared  void  for  excessive  penalties  in  suit  to  enjoin  enforcement 
of  statute  and  not  to  recover  penalties;  Wathen  v.  Jackson  Oil  etc.  Co., 
235  U.  S.  640,  59  L.  Ed.  897,  35  Sap.  Ct.  225,  assertion  in  stockholder's 
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suit  to  enjoin  officers  of  coi-poration  from  complying  with  ten-hour  Itfw 
of  Mississippi  that  directors  intend  to  comply  with  it  for  fear  of  incur- 
ring penalties  is  insufficient  under  Equity  Rule  27,  as  corporation  would 
be  entitled  to  protection  against  penalties  denying  access  to  courts. 

Distinguished  in  dissenting  opinion  in  State  v.  Northern  Express  Co., 
80  Wash.  330, 141  Pac.  765,  majority  holding  laws  of  1907,  c.  64,  impos- 
ing privilege  tax  on  express  companies  based  on  gross  receipts  is  valid 
as  tax  wholly  upon  local  and  not  ux>on  interstate  business. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oaf.  1916]),  16, 
31,  91. 

Ohio  statute  of  1911  imposing  tax  of  four  per  cent  on  gross  Intrastate 
earnings  of  railroads  is  not  yoid  as  denial  of  due  process  or  equal  protection 
of  law,  or  as  interference  with  interstate  commerce. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  299,  59 
L.  Ed.  238,  35  Sup.  Ct.  27,  gross  revenue  tax  imposed  by  Oklahoma  stat- 
ute of  1908  upon  persons  or  corporations  mining  coal  is  privilege  tax, 
and  lessees  of  Indian  lands,  carrying  out  obligation  of  government  under 
Choctaw  and  Chickasaw  agreement  of  1897,  are  not  subject  thereto; 
Keeney  v.  Dominion  Coal  Co.,  225  Fed.  629,  and  Ohio  v.  Harris,  229  Fed. 
896,  144  C.  C.  A.  174,  both  holding  Ohio  franchise  tax  does  not  apply 
to  insolvent  company  not  exercising  franchise;  Marconi  Wireless  Tel.  Co. 
V.  Commonwealth,  218  Mass.  567,  Ann.  Gas.  19160,  214,  106  N.  E.  314, 
excise  tax  levied  upon  intrastate  business  of  foreign  corporation  en- 
gaged in  interstate  and  intrastate  commerce  is  not  void  because  profits 
from  intrastate  business  are  insufficient  to  meet  it ;  State  v.  Wells,  Fargo 
&  Co.,  38  Nev.  527,  150  Pac.  841,  holding  situs  of  intangible  property 
is  distributed  where  tangible  property  is  located  and  allowing  recovery 
of  tax  assessed  against  tangible  and  intangible  property  of  express  com- 
pany engaged  in  interstate  and  intrastate  business ;  State  v.  Northern  Ex- 
press Co.,  80  Wash.  315,  326,  141  Pac.  759,  763,  upholding  Laws  of  1907, 
c.  54,  imposing  privilege  tax  on  express  companies  based  on  gross  re- 
ceipts as  tax  wholly  upon  local  and  not  interstate  business. 

232  U.  S.  695-597,  58  I..  Ed.  746^  34  Sup.  Ot.  440,  PAWE  T.  OOPPE& 

BELiiE  imvn^a  oo. 

Not  cited. 

232  U.  &  598-602,  58  L.  Ed.  748,  34  Sup;  01  449,  UNITED  STATES  EX 
BEL.  BBOWN  ▼.  liANE. 

Supreme  Court  has  no  right  to  review  In  case  where  requisite  for  Juris- 
diction formally  exists,  where  formal  questions  presented  by  record  are  to 
wanting  in  sniwtanca  as  to  be  frivolous  and  devoid  of  merit. 

Distinguished  in  In  re  Luken,  216  Fed.  892,  133  C.  C.  A.  94,  where 
validity  of  claimant's  lien  on  goods  seized  by  distress  warrant  three 
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weeks  prior  to  bankruptcy  depends  upon  legal  question  whether  lien  was 
obtained  through  legal  proceedings  within  meaning  of  section  67f  of 
Bankruptcy  Act,  claim  is  not  so  void  of  color  as  to  authorize  determina- 
tion of  validity  of  lien  in  summai-y  proceeding  in  bankruptcy. 

232  U.  8.  602-604,  58  Ii.  SO.  750,  34  Sup.  Ot.  461,  YOUNQ  v.  CENTBAL 
B.  B.  00. 

Olrcuit  Oourt  of  Appeals  In  reyerslng  judgment  of  District  Oourt  caa- 
not»  tn  accordance  with  State  practice  render  Judgment  non  obstante  vere- 
dicto 1)ecau8e  of  insuiliciency  of  evidence  to  warrant  submission  to  jury. 

Approved  in  Pacific  Mills  v.  Farish,  213  Fed.  449,  130  C.  C.  A.  95, 
applying  rulf  that  practice  of  judgment  non  obstante  veredicto  does  not 
prevail  in  Federal  courts. 

232  U.  a  604-618,  58  I«.  Ed.  751,  34  Sup.  Ct  443,  PRIEST  ▼.  LAS  VEGAS. 

Judgment  in  suit  to  quiet  title  to  property  in  New  Mexico  is  not  bind- 
ing upon  town  known  to  be  confirmee  of  grant,  where  town  is  not  Joined  as 
party  and  is  served  by  publication  as  unknown  owner  under  New  Mexico 
statute. 

Distin^ished  in  Gmnnis  v.  Ordean,  234  U.  S.  395,  58  L.  Ed.  1869, 
34  Sup.  €t.  779,  service  of  summons  in  partition  suit  by  publication 
and  mailing  in  compliance  with  State  statute  is  not  denial  of  due  process 
because  name  of  defendant  Gkilfuss,  assi^ee,  is  mispelled  GKiilfuss. 

Miscellaneous.  Cited  in  Lane  v.  Watts,  234  U.  S.  526,  68  L.  Ed.  1461, 
34  Sup.  Ct.  965,  referring  to  origin  and  history  of  Baca  ginnt. 

282  XT.  a  619-626,  58  la.  Ed.  768,  34  Sup.  Ot.  442,  WILLIAMSON  v.  OSEN- 
TON. 

Fact  that  raises  change  of  abode  to  change  of  domicile  is  absence  of 
present  intention  of  not  residing  permanently  or  indefinitely  in  new  abode. 

Approved  in  Gilbert  v.  David,  235  U.  S.  569,  59  L.  Ed. -363,  35  Sup.  Ct. 
164,  holdiifg  acts  of  plaintiff  in  removing  from  Michigan  to  Connecticut, 
acquiring  property,  joining  church  and  living  in  State  for  ten  years 
resulted  in  change  of  domicile,  and  requisite  diversity  of  citizenship 
did  not  exist  to  give  Federal  coui-t  jurisdiction  in  action  for  breach  of 
indemnity  contract  against  citizen  of  Connecticut;  Denny  v.  Sumner 
County,  134  Tenn.  475,  184  S.  W,  16,  holding  change  of  abode  from 
one  county  to  another  to  educate  son  and  purchase  of  property  as  invest- 
ment without  intent  to  make  new  residence  permanent  home,  was  not 
change  of  domicile  for  purpose  of  taxing  personal  property. 

Wife  leaving  husband  for  Justifiable  cause  may  acquire  domicile  dif- 
ferent from  husband  not  only  for  purpose  of  divorce  but  to  maintain  action 
for  damages  against  persons  other  than  husband  in  Federal  courts  . 
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Approved  in  Fitch  v.  Huff,  218  Fed.  21, 134  C.  C.  A.  31,  holding  Fed- 
eral court  has  jurisdiction  of  action  for  damages  for  assault  brought  by 
estranged  wife  domiciled  in  another  State;  Anderson  v.  Western  Union^ 
Tel.  "Co.,  218  Fed.  80,  filing  of  amended  complaint  reducing  damage 
below  three  thousand  dollars  as  authorized  by  Kirby's  Digest  of  Arkan- 
sas, §  6143,  prevents  removal  of  cause  to  Federal  court,  although  redac- 
tion was  for  purpose  of  preventing  removal. 

282  U.  S.  626-627,  68  Zk  Ed.  762,  34  Sup.  Ot.  463,  OHIOAGO,  M.  ft  ST.  P. 
B.  B.  OO.  V.  KENNEDY. 

Statute  of  South  Dakota  of  1907  making  railroad  liable  In  doable  dwn- 
agea  for  f silare  to  pay  claim  within  certain  time  is  denial  of  due  procen 
of  law. 

Approved  in  dissenting  opinion  in  Macon  County  Supply  Co.  ▼.  Tal- 
lulah  Falls  R.  Co.,  166  N.  C.  89, 82  S.  E.  15,  majority  holding  recovery  of 
penalty  under  Revisal  1905,  §  2644,  for  refusing  to  refund  overchaige 
of  freight  within  certain  time  after  claim,  where  plaintiff  fails  to  sustain 
claim  in  full,  is  not  taking  of  property  without  due  process. 

232  U.  a  627-633,  58  L.  Ed.  763,  34  Sup.  Ct.  461,  POBTO  BIOO  ▼.  BAMOS. 

Where  attorney  general  of  Porto  Bico  petitioned  to  be  made  party  to 
action  in  ejectment  on  ground  that  people  of  Porto  Bico  were  interested  par- 
ties on  ground  of  escheat,  Porto  Bico  cannot  thereafter  object  to  Jurisdic- 
tion on  account  of  its  immunity  as  sovereign. 

Approved  in  Richardson  v.  Fajardo  Sugar  Co.,  241  U.  S.  47,  60  L.  Ed. 
880,  36  Sup.  Ct.  476,  appearance  of  attorney  general  in  action  in  United 
6tates  District  Court  of  Porto  Rico  against  treasurer  of  Porto  Rico 
to  recover  taxes  illegally  assessed  amounts  to  consent  and  jurisdiction  of 
court  cannot  thereafter  be  challenged. 

Distinguished  in  Hawes  v.  First  Nat.  Bank  of  Madison,  229  Fed.  58, 
143  C.  C.  A.  645,  in  suit  alleging  mismanagement  of  insolvent's  prop- 
erty by  trustees  and  i*equesting  court  to  assume  control  of  trust,  inter- 
vention of  citizen  of  same  State  as  two  complainant  banks  ousts  Fed- 
eral court  of  jurisdiction. 

232  tr.  a  633-686,  58  L.  Ed.  766,  84  Sup.  Ot.  458,  OXJBBIDEN  v.  MIDDLE- 
TON. 

Suit  for  restitution  of  property  obtained  by  ftand  is  suit  for  damages, 
and  propeor  remedy  is  action  at  law. 

Approved  in  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  223, 136  C.  C.  A. 
629,  where  suit  to  remove  cloud  from  title  fails,  equity  court  cannot  re- 
tain it  to  grant  relief  of  discoveiy  and  accounting  obtainable  at  law 
under  Revised  Statutes,  §724;  Watson  v.  Huntington,  215  Fed.  476, 
131  C.  C.  A,  520,  dismissing  stockholders'  suit  in  equity  to  recover 
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amounts  invested  in  holding  company  charging  fraudulent  misrepresen- 
tation, as  each  stockholder  has  adequate  remedy  at  law  in  action  for 
damages;  Schank  y.  Sehuohman,  212  N.  T.  357,  106  N.  £.  128,  holding 
action  in  equity  does  not  lie  to  declare  rescission  of  executed  contract 
for  purchase  of  wagon  and  for  services  in  repairing  wagons  and  recover 
money  paid,  even  though  fraud  is  proved,  as  remedy  at  law  is  adequate. 
Distinguished  in  dissenting  opinion  in  Watson  v.  Huntington,  215  Fed. 
489,  131  C.  C.  A.  620,  majority  dismissing  stockholders'  suit  in  equity 
to  recover  amounts  invested  in  holding  comp»any,  charging  fraudulent 
misrepresentation,  as  each  stockholder  has  adequate  remedy  at  law  in 
action  for  damages. 

232  XT.  a  637-641,  68  L.  Ed.  767,  34  Sup.  Ot.  469,  HOLT  V.  HENI.ET. 

BetrospectiTe  effect  will  not  he  given  to  amendment  of  1910  to  Bank- 
ruptcy Act  of  1898  giving  trustees,  as  to  property  coming  into  pogse8sl<m 
of  bankruptcy  court,  lights  of  creditor  holding  lien. 

Approved  in  In  re  Fitzhugh  Hall  Amusement  Co.,  228  Fed.  171,  holding 
seller  under  conditional  sale  contract  by  levy  of  execution  on  property  to 
enforce  judgment  in  action  for  purchase  price  elected  to  treat  sale  as  ab- 
solute, and  trustee  in  possession  of  property  may  enforce  lien  for  benefit 
of  general  creditors  under  amendment  of  1910;  Louisville  Woolen  Mills 
V.  Johnson,  228  Fed.  608, 143  C.  C.  A.  128,  person  having  lien  for  mate- 
rials furnished  to  bankrupt  superior  to  that  of  general  creditors  under 
Kentucky  Statute,  §  §  2487,  2488,  prior  to  amendment  of  1914  eliminat- 
ing such  liens  is  entitled  to  preference  in  distribution ;  EUet-Kendall  Shoe 
Co,  V.  Martin,  222  Fed.  854,  855,  138  C.  C.  A,  277,  construing  contract  as 
consignment  of  goods  for  sale  on  commission  and  holding  transaction  is  not 
preference  in  favor  of  consignor  which  is  avoided  by  bankruptcy  of  con- 
signee within  four  months ;  Deupree  v.  Watson,  216  Fed.  489, 132  C.  C.  A. 
543,  mortgage  executed  in  Kentucky  prior  to  amendment  of  1910  to  Bank- 
ruptcy Act  of  1898  and  recorded  afterward  but  before  petition  in  bank- 
ruptcy was  filed,  is  not  subordinate  to  claims  of  general  creditors  be- 
coming such  subsequent  to  execution  but  before  recordation;  In  re 
Chotiner,  216  Fed.  919,  amendment  of  1910  affects  estates  of  bankmpt 
only  and  bankruptcy  court's  order  of  sale  of  real  estate  free  from  liens 
does  not  divest  property  of  dower  rights  of  bankrupt's  wife;  In  re 
White's  Express  Co.,  215  Fed.  895,  132  C.  C.  A.  234,  contract  of  condi- 
tional sale  of  chattels  in  New  York  is  valid  as  against  trustee  in  bank- 
ruptcy, where  transaction  occurred  prior  to  amendment  of  1910  and 
filing  was  prior  to  bankruptcy;  dissenting  opinion  in  Bunday  v.  Hunt- 
ington, 224  Fed.  855,  140  C.  C.  A.  415,  majority  holding  chattel  mort- 
gage superseded  executory  contract  of  sale  requiring  buyers  to  insure 
property  for  benefit  of  sellers  and  payment  of  insurance  money  by  bank- 
rupt buyers  to  sellers  was  preference. 
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Distinguished  in  In  re  Stroughton  Wagon  Co.,  231  Fed.  678,  145 
C.  C.  A.  562,  construing  contract  of  sale  of  wagons  contemplating  resale 
as  absolute  sale,  though  attempting  to  reserve  title  in  vendor,  and  deny- 
ing recovery  of  property  from  trustee  in  bankruptcy. 

lilen  of  mortgage  having  after-acquired  proiierty  clause  does  not  extend 
to  automatic  sprinkler  system  Installed  on  mortgaged  property  under  condi- 
tional sale  contract,  void  under  Virginia  law  because  unrecorded,  where  such 
system  Is  to  remain  personal  property  under  contract  and  its  removal  would, 
not  result  in  disintegration  of  property. 

Approved  in  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  292, 
60  L.  Ed.  651,  36  Sup.  Ct.  312,  fact  that  purchaser  has  mortgage  on  crude 
and  manufactured  turpentine  of  trespasser  which  contains  after-acquired 
property  clause  and  covers  other  property,  does  not  affect  right  to  re- 
cover value  of  manufactured  product  derived  from  crude  article  taken 
from  government  land ;  Detroit  Steel  Cooperage  Co.  v.  Sistorsville  Brew- 
ing Co.,  233  U.  S.  716,  717,  718,  58  L.  Ed.  1170,  1171,  34  Sup.  Ct.  753, 
tanks  furnished  to  brewery  under  recorded  eontraet  of  conditional  sale 
and  attached  to  realty  are  not  subject  to  lien  of  prior  mortgage,  where 
their  removal  would  not  disintegrate  property;  G.  W.  Parsons  Co.  v. 
United  States  Fidelity  etc.  Co.,  225  Fed.  255,  vendor  selling  trenching 
maohine  to  contractor  under  conditional  sale  contract,  unrecorded,  may 
recover  from  surety  company  taking  possession  and  selling  machine 
under  indemnity  contract  executed  before  purchase  of  machine;  State 
Bank  of  Chicago  v.  Idaho-Or^on  Light  etc.  Co.,  219  Fed.  597,  mortgagee 
of  elect  lie  light  and  power  company,  under  after-acquired  property 
clause  in  mortgage  has  no  greater  right  than  mortgagor  to  additional 
transmission  lines  constructed  by  another  company  under  agreement  for 
retention  of  title  until  payment  and  with  right  to  remove  in  case  of  de- 
fault ;  Jeffrey  Mfg.  Co.  v.  Mound  Coal  Co.,  215  Fed.  225,  right  of  seller 
of  machinery  installed  ujwn  leased  mining  property  under  contract  of 
conditional  sale  unrecorded  is  paramount  to  landlord's  lien  for  rent, 
where  removal  of  machinery  will   not  disintegrate  property. 

232  U.  8.  642-647,  68  L.  Ed.  772»  34  Sup.  Ot  456,  GABIiAND  ▼.  WASHINQw 
TOK. 

Due  process  of  law  does  not  require  State  to  adopt  particular  form  of 
procedure,  so  long  as  accused  has  sufficient  notice  of  accusation  and  ade- 
quate opportunity  to  defend  himself. 

Approved  in  Butler  v.  Perry,  67  Fla.  412,  66  South.  152,  upholding  act 
of  1913,  requiring  able-bodied  male  citizens  between  ages  of  twenty-one 
and  forty-five  to  work  on  roads  and  bridges^  or  to  furnish  substitute,  or 
to  pay  fixed  amount  in  lieu  thereof. 
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Want  of  fonnftl  arraignraont  to  second  information  for  same  oifenee 
does  not  deprive  defendant  of  stfbetantial  right  and  is  not  denial  of  due 
process. 

Approved  in  Baddors  v.  United  States,  240  U.  S.  395,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  and  Peterson  v.  United  States,  213  Fed.  926, 130  C.  C.  A. 
398,  both  following  rule ;  Prank  v.  Mangum,  237  U.  S.  343,  59  L.  Ed.  986, 
35  Sup.  Ct.  582,  rule  of  practice  of  Georgia  court  that  defendant  waives 
right  to  be  present  when  jury  renders  verdict  by  making  motion  for  new 
trial  is  not  denial  of  due  process  of  law;  Frank  v.  State,  142  Ga.  749, 
L.  R.  A.  1915D,  817,  83  S.  E.  649,  holding  accused  acquiesced  in  coun- 
sel's waiver  of  accused's  presence  in  court  at  time  of  rendition  of  verdict 
by  motion  for  new  trial  not  including  such  ground ;  State  v.  Doucct,  136 
La.  183,  66  South.  773,  where  accused  is  allowed  to  withdraw  plea  of  not 
guilty  for  purpose  of  filing  motion  to  quash  and  no  new  plea  is  entered, 
trial  after  overruling  of  motion  is  invalid;  State  v.  Seals,  135  La.  605, 
65  South.  756,  757,  where  reserved  right  to  withdraw  plea  of  not  guilty 
was  not  exercised,  filing  of  motion  to  quash  did  not  operate  to  withdraw 
plea,  especially  where  accused  went  to  trial  without  objection. 

Necessity  of  arraignment  in  oriminal  case.    Note,  Ann.  Oas.  1915G, 
1074. 

*  Bnpreme  Court,  notwithstanding  reluctance  to  overrule  former  deci- 
sions, is  constrained  to  hold  that  technical  enforcement  of  formal  rights  in 
criminal  procedure  sustained  in  prior  decisions  is  no  longer  reqnired  in 
prosecution  of  olfenses  under  present  systems  of  law. 

Approved  in  dissenting  opinion  in  Scown  v.  Czamecki,  264  III.  331, 
Ann.  Gas.  1916A,  772,  L.  R.  A.  1915B,  247,  106  N.  E.  286,  majority  hold- 
ing Woman's  Suffrage  Act  of  1913,  extending  to  women  right  to  vote  for 
ceHain  officer  of  statutory  origin,  is  not  void  because  right  to  vote  is 
limited  to  male  citizens  by  Constitution,  art.  VII,  §  1. 

232  U.  8.  647-665,  58  K  Ed.  776,  34  Sup.  Ot.  452,  aRAlTT  BBOS.  OONSTR. 
CO.  V.  UNITED  STATES. 

Errors  of  trial  court,  not  involving  anything  fundamental  or  Jurisdic- 
tional,  which  were  not  presented  to  appellate  court,  must  be  regarded  as 
waived. 

Approved  in  Magruder  v.  Drury,  235  U.  S.  113,  59  L.  Ed.  154,  35  Sup. 
Ct.  77,  original  objections  to  auditor's  report  allowing  commissions  to 
trustees  6f  estate  and  decree  of  Supreme  Court  affirming  report  not 
brought  forward  in  Court  of  Appeals  of  District  of  Columbia,  cannot  be 
made  in  Federal  Supreme  Court. 

Defective  petition,  in  action  to  recover  penalties  for  violation  of  alien 
contract  labor  law,  not  alleging  acts  charged  were  knowingly  done,  may  be 
regarded  as  amended  to  conform  to  facts,  where  trial  is  on  theory  that 
knowledge  is  essential  and  Jury  ia  so  instructed. 
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Approved  in  United  States  v.  Chicago  etc.  Ry.  Co.^  228  Fed.  555,  rail- 
road is  not  chargeable  with  violation  of  alien  contract  labor  law  of  1907, 
where  section  forenian  in  debt  to  alien  in  Canada  sent  him  money  to  pay 
traveling  expenses  and  gave  him  work,  where  no  other  oflScer  or  agent 
knew  of  transaction  or  of  alienage ;  United  States  v.  Great  Northern  Ry. 
Co.,  214  Fed.  49,  130  C.  C.  A.  486,  where  trainmaster  in  North  Dakota, 
in  answer  to  inquiry  from  person  in  Manitoba  relating  to  procuring  of 
work,  sends  pass  and  states  that  he  may  be  able  to  use  him,  and  employs 
him  as  brakeman  upon  his  arrival,  facts  do  not  show  railroad's  knowl- 
edge of  alienage  bq  as  to  subject  it  to  penalty  under  Immigration  Act  of 
1907. 

232  U.  8.  665-671,  68  Ii.  Ed.  786,  34  Sup.  Ot.  476,  STEWART  ▼.  MIOHIOAN. 

Soliciting  orders  for  goods  to  be  brought  from  anothw  Btato  and  de- 
livcary  of  goods  to  purchasers  from  cars  is  interstate  commwce. 

Approved  in  City  of  Lee's  Summit  v.  Jewel  Tea  Co.,  217  Fed.  966,  133 
C.  C.  A.  637,  enjoining  enforcement  of  municipal  ordinance  imposing 
license  tax  on  venders  of  teas  and  coffee  against  tea  company  of  Illinois 
soliciting  orders  in  city  in  Missouri  and  delivering  goods  through  agent; 
Grand  Union  Tea  Co.  v.  Evans,  216  Fed.  795,  holding  New  Jersey  corpo- 
ration soliciting  ordeie  for  future  delivery  in  Oregon  and  filling  ordere 
from  factory  in  New  York  is  engaged  in  interstate  commerce,  and  not 
subject  to  Oregon  peddlers'  law;  State  v.  Littlefield,  112  Me.  216,  91 
Atl.  946,  accused  soliciting  orders  in  State  to  be  filled  by  persons  out- 
side of  State  and  delivering  goods  from  car  to  parties  ordering  them  is 
engaged  in  interstate  commerce  and  is  not  subject  to  license  tax  imposed 
by  Revised  Statutes,  c.  45 ;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth, 
218  Mass.  566,  Aim.  Gas.  1916G,  214,  106  N.  E.  313,  foreign  corporation 
tax  law  of  1909  imposing  excise  tax  upon  foreign  corporations  does  not 
apply  to  those  engaged  exclusively  in  foreign  or  intei-state  commerce; 
Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  569,  Ann.  Gas. 
1916G,  214,  106  N.  £.  315,  foreign  corporation  maintaining  office  in  State 
solely  for  conduct  of  interstate  commerce  is  not  subject  to  tax  imposed 
by  foreign  corporation  tax  law  of  1909;  Western  Oil  Refining  Co.  v, 
Dalton,  131  Tenn.  339,  341, 174  S.  W.  1141,  oU  company  having  principal 
]>lace  of  business  and  barrel  factory  in  Indiana  and  oil  refinery  in  Illinois 
soliciting  orders  in  State  and  shipping  tank-car  and  car  of  barrels  into 
S^tate  to  fill  orders  is  engaged  in  interstate  conmierce  and  not  subject  to 
tax  imposed  by  Laws  1909,  c.  479,  §  4. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce*  Nott^ 
Ann.  Gas.  1916B,  496. 
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232  XJ.  a  671-681,  68  L.  Ed.  788,  34  Sap.  Ct.  469,  BILET  ▼.  MASSACHU- 
8ETT& 

Massachiisetts  statute  of  1900  llmitiiig  taotura  of  labor  of  women  In  f  ac- 
torlM  is  not  void  as  depilYlng  employer  of  property  without  due  process  or 
as  infringement  of  freedom  of  contract. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  381,  L.  B.  A.  1016F,  829, 
69  L.  Ed.  631,  36  Sup.  Ct.  342,  upholding  California  statute  of  1911 
limiting  hours  of  women  to  eight  in  specified  occupations,  including 
hotels,  and  exempting  certain  other  occupations  from  its  operation; 
Bosley  v.  McLaughlin,  236  U.  S.  394,  59  L.  Edf  686,  35  Sup.  Ct.  345, 
upholding  California  statute  of  1913  limiting  hours  of  women  in  speci- 
fied employments  including  hospitals  to  eight  in  day  or  forty-eight  in 
week;  State  v.  Dominion  Hotel,  17  Ariz.  273,  274,  275,  151  Pac.  960, 
961,  upholding  provision  of  Penal  Code  of  1913,  §  717,  prohibiting 
employment  of  women  for  more  than  eight  hours  in  specified  occupa- 
tions including  hotels;  Commonwealth  v.  Boston  etc.  Railroad,  222 
Mass.  209,  110  N.  £.  265,  holding  void  statute  of  1914  limiting  hours  of 
men  employed  in  railroad  station  to  nine,  whose  work  does  not  concern 
safety  of  traveling  publie;  Commonwealth  v.  Karvonen,  219  Mass.  32, 
Ann.  Gas.  1916D,  846,  L.  IL  A.  1016B,  706,  106  N.  E.  557,  upholding 
statutes  of  1913,  c.  678,  §  2,  prohibiting  carrying  of  red  or  black  flag 
in  parade,  as  applied  to  red  flag  with  gilt  letters  indicating  name  of 
Socialist  society;  People  v.  Crane,  214  N.  Y.  198,  Ann.  Oas.  1916B, 
1254,  108  N.  £.  442,  upholding  Labor  Law  (Consolidated  Laws,  c.  31), 
§  14, -requiring  employment  of  United  States  citizens  only  in  construc- 
tion of  public  works  and  requiring  preference  to  be  given  to  State 
citizens. 

Constitutionality  of  statutes  limiting  lengfth  of  day's  labor.    Note, 
Ann.  Oas.  10141),  1265. 

Legislative  limitation  of  hours  of  labor.    Note,  61  L.  B.  A.  (N.  S.) 
862. 

Validity  of  statute  requiring  weekly  rest  day  for  employees.    Note, 
Ann.  Ga«.  19161),  1059. 

232  U.  S.  682-693,  58  L.  Ed.  795,  34  Sup.  Ot  471,  BaSSOTJBI,  K.  ft  T.  B.  B. 
GO.  V.  WEST. 

Not  cited. 

232  U.  a  694-700,  68  L.  Ed.  802,  84  Sup.  Ot  468,  SANTA  FE  OENTBAL 
RY.  00.  V.  FBIDAT. 

District  Gonrt  for  territory  of  Now  Mexico  has  jurisdiction  of  action 
for  injuries  under  Federal  Employers*  Liability  Act  of  1906. 

Approved  in  Washington  etc.  Ry.  Co.  v.  Downey,  236  U.  S.  192,  59 
L.  Ed.  584,  35  Sup.  Ct.  406,  Federal  Employers'  Liability  Act  of  1906, 
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declared  void  as  to  States  but  not  as  to  territories,  is  applicable  ia 
District  of  Columbia  as  local,  not  as  general,  law,  and*  Federal  Supreme 
Court  has  no  jurisdiction^  under  Judicial  Code,  §  250,  cl.  6,  to  review 
judgment  of  Courf  of  Appeals  of  District. 

Supreme  Court,  In  conBtruing  jurisdictional  statute  of  territory,  wiU 
not  decide  against  local  understanding  of  matter  of  purely  local  concern 
unless  it  is  clearly  wrong. 

Approved  in  De  Villanneva  v.  Villanueva,  239  U.  S.  299,  60  L.  Ed. 
297,  36  Sup.  Ct.  Ill,  affirming  judgment  of  Supreme  Court  of  Philippine 
Islands  rejecting  demand  for  divorce  in  absence  of  clear  error  of  courts 
below;  Schmidt  v.  Bank  of  Commerce,  234  U.  S.  66,  68  L.  Ed.  1215, 
34  Sup.  Ct.  730,  following  rulings  of  territorial  court  of  New  Mexico 
in  suit  on  promissory  notes  as  to  questions  of  pleading  and  practice, 
and  assuming  complaint  was  sufficient,  and  defenses  of  alteration, 
unauthorized  filling  of  blanks,  and  failure  to  credit  payments  were  not 
available  because  not  suitably  pleaded;  Nadal  v.  May,  233  IT.  S.  454, 
58  L.  Ed.  1041,  34  Sup.  Ct.  611,  hiding  decisions  of  Supreme  Court 
of  Porto  Rico  and  of  Federal  Supreme  Court  as  to  date  that  Civil  Code 
of  Porto  Rico  went  into  effect  have  become  rule  of  property,  in  suit 
involving  validity  of  title  to  land  in  Porto  Rico. 

232  XJ.  8.  700-707,  68  L.  Ed.  803,  34  Sup.  Ot.  464,  BBEBLB  v.  MIOHiaAK. 

Validity  of  local  option  statute  cannot  be  impaired  by  subsequent  adop- 
tion of  amendments  which  are  invalid. 

Approved  in  State  v.  Walters,  135  La.  1076,  66  South.  367,  Act  No. 
271  of  1910,  relative  to  crime  of  kidnaping,  is  void  because  its  pur- 
pose to  amend  and  re-enact  No.  86  of  1908  is  not  expressed  in  title,  and 
its  purpose  to  amend  Revised  Statutes,  §  806,  is  not  expressed  either 
in  body  or  title  of  act. 

Michigan  Local  Option  Act  of  1889  is  not  void  as  denial  of  equal  pro- 
tection of  laws. 

Appiroved  in  Price  v.  Illinois,  238  U.  S.  453,  59  L.  Ed.  1406,  35  Sup. 
Ct.  892,  upholding  Illinois  Pure  Food  Law  of  1907  prohibiting  sale  of 
food  preservatives  containing  boric  acid ;  Gottstein  v.  Lester,  88  Wash. 
512,  153  Pac.  613,  upholding  initiative  measure  No.  3  (Laws  1915,  p.  2), 
prohibiting  manufacture,  keeping,  sale  and  disposition  of  intoxicating 
liquors,  excepting  sales  by  druggists  and  pharmacists  for  medicinal  and 
mechanical  purposes. 

Michigan  Local  Option  Act  of  1880  is  within  police  power  of  State,  and 
is  not  denial  of  due  process  of  law. 

Approved  in  McClure  v.  Topf,  112  Ark.  348, 166  S.  W.  175,  upholding 
Act  of  1913,  p.  189,  regulating  issuance  of  liquor  license ;  Ghema  v. 
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State,  16  Ariz.  360,  Ann.  Oaa.  1916D,  94, 146  Pac.  501,  upholding  amctul- 
ment  of  1916  to  Constitution  prohibiting  manufacture  and  sale  of  in- 
toxicating liquor  within  State. 

Miscellaneous.    Cited  in  Lancaster  v.  Thacker,  239  U.  S.  625,  60  L.  Ed. 
478,  36  Sup.  Ct.  162,  dismissing  for  want  of  jurisdiction. 

282  U.  8.  707-713,  58  !■.  Ed.  806^  84  Sup.  Ot  466»  SOHUTLEB  v.  LITTLE. 


Trust  fond  mingled  wtfli  individual  account  is  dissipated  by  payment 
depleting  account. 

Approved  in  Mac7  v.  Roedenbeck,  227  Fed.  353,  142  C.  C.  A.  42, 
fact  that  bi^nkrupt  converted  and  dissipated  proceeds  of  note  sent  to  it 
for  collection  does  not  operate  to  give  owner  of  note  lien  upon  or  right 
to  priority  of  payment  from  general  assets  of  bankrupt  to  prejudice 
of  general  creditors;  In  re  J.  F.  Pierson,  Jr.,  &  Co.,  225  Fed.  890, 
where  bankrupt  stock  broker  did  not  have  free  and  clear  in  their  box 
amount  of  stock  equal  to  claims  of  all  customers,  none  of  customers 
may  reclaim  any  part  of  stock  on  hand. 

282  U.  a  715,  58  L.  Ed.  812,  84  Sup.  Ot.  380,  LAKE  ▼.  BONYKGE 

Cited  in  Lake  v.  Superior  Court  of  State  of  California,  232  U.  S. 
716,  68  L.  Ed.  812,  34  Sup.  Ct.  330. 

282  tr.  a  716,  58  L.  Ed.  812,  34  Sup.  Ct  381,  DI8TBIGT  OF  COLUMBIA  v. 
PHILADELPHIA  ETC.  B.  B.  CO. 

Cited  in  Coates  v.  District  of  Coluknbia,  239  U.  S.  636,  60  L.  Ed.  480, 
36  Sup.  Ct.  445,  and  Washington  etc.  Ry.  Co.  v.  Downey^  236  U.  S. 
192,  69  L.  Ed.  684,  35  Sup.  Ct.  406. 

232  U.  8.  718,  58  L.  Ed.  818^  34  Sup.  Ct.  479,  HAWLBT  ▼.  WALKEB. 

Cited!  in  Bosley  v.  McLaughlin,  236  U.  S.  394,  59  L.  Ed.  686,  35 
Sup.  Ct.  34S ;  Miller  v.  Wilson,  236  U.  S.  381,  383,  L.  B.  A.  1915F,  829, 
59  L.  Ed.  681,  682,  35  Sup.  Ct.  342,  and  State  v.  Dominion  Hotel,  17 
Arnr.  274,  151  ^9xs*  9BR 

232  U.  S.  718,  58  li.  Ed.  818,  84  Sup.  Ct  601,  PENITBTLVAKIA  ▼.  NEW 
TOBX  BILK  MFO.  CO. 

Cited  in  Doyle  v.  Scbmidheiser,  235  U.  S.  694,  69  L.  Ed.  429,  35 
Sup.  Ct.  208. 

232  U.  a  719,  58  L.  Bd.  818^  84  Bap.  Ct.  601,  ]>E  BEABN  ▼.  WINAMB. 

Cited  in  de  Beam  v.  Safe  Deposit  etc.  Co.,  232  U.  S.  32,  33,  58 
L.  Ed.  886,  34  Sup.  Ct.  584. 
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232  tr.  a  720,  58  L.  Ed.  814,  34  Sup.  Ct.  602,  MAT  v.  ILLINOIB. 

Cited  in  Mohawk  Overall  Co.  v.  Hooker  &  Whitney  Co.,  235  U.  S.  685, 
59  K  EcL  424,  35  Sup.  Ct.  202,  and  United  States  Fidelity  etc.  Co.  v. 
Poetker,  235  U.  S.  684,  69  L.  Ed.  423,  35  Sup.  Ct.  201. 

232  U.  S.  720,  58  L.  Ed.  814,  34  Sup.  Ot.  602,  PONS  v.  TAZOO  ETC.  B.  K. 
GO. 

Cited  in  Northern  Tru&t  Co.  v.  Illinois,  234  U.  S.  749,  68  L.  Ed.  1575, 
34  Sup.  Ct.  673,  and  Thompson  y.  St.  Louis,  239  U.  S.  636,  60  L.  Ed. 
480,  36  Sup.  Ct.  445. 
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233  UNITED  STATES. 


288  n.  8.  1-16^  68  I«.  Ed.  823,  34  Sup.  Ot.  670,  MXLIJBB  T.  UNITED 
8TATE& 

Not  ciML 

283  ir.  a  10-23,  68  la.  Ed.  828,  34  Bop.  Ot.  678,  BBOWNINa  T.  WATCB068. 

Tazatioii  hj  city  of  bnsliiefn  of  erecting  ligbtning-roda  in  city  limits 
as  agent  of  nonresident  mannfacturer  for  whom  agent  liad  solicited  orders 
for  sale  of  rods,  and  from  whom  he  had  recelTed  rods  on  orders.  Is  not 
Imrden  on  interatate  commerce,  thongh  contract  of  sale  bound  setter  to 
attach  roda  to  houses  of  vwtdhMtTB. 

Approved  in  Dennard  v.  State,  16  Ga.  App.  135,  84  S.  E.  593,  fol- 
lowing rule;  Davis  v.  Virginia,  236  U.  S.  699,  69  L.  Ed.  797,  36  Sup. 
Ct.  479,  soliciting  orders  for  portraits  made  in  another  State  and  giving 
option  for  purchase  of  frame  is  one  transaction  and  exempt  from  State 
license  tax;  United  State  v.  United  Shoe  Mach.  Co.,  222  Fed.  402,  con- 
solidation of  companies  engaged  in  making  noucompeting  patented 
machines  for  use  successively  in  manufacture  of  shoes  is  not  combina- 
tion in  restraint  of  interstate  trade  in  violation  of  Sherman  Anti-trust 
Act;  Grand  Union  Tea  Co.  v.  Evans,  216  Fed.  795,  New  Jersey  cor- 
poration soliciting  orders  for  future  delivery  in  State  and  filling  orders 
from  warehouse  in  New  York  is  not  subject  to  Oregon  x)eddlers*  law  of 
1909 ;  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  576,  Ann. 
Caa.  19160,  214,  106  N.  E.  318,  foreign  flour  manufacturing  corpora- 
tion maintaining  local  office  from  which  it  sends  salesmen  to  solicit 
orders  and  at  which  small  stock  is  kept  for  local  sales  is  subject  to 
foreign  corporation  tax  law  of  1909;  General  Ry.  etc.  Co.  v.  Common- 
wealthy  118  Va.  309,  87  S.  E.  601,.  foreign  corporation  having  plant 
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for  manufacture  of  railroad  signaling  deTieo  outside  of  State,  oon- 
tracting  to  equip  railroad  in  State,  and  having  skilled  work  done  witbin 
State,  is  engaged  in  local  business  and  subject  U>  sections  1104  of  Code 
of  1904  requiring  filing  of  certificate  and  payment  of  fee. 

Distinguished  in  Marconi  Wireless  Tel.  Co.  v.  Commonwealth,  218 
Mass.  569,  Ann.  Gas.  19160,  214,  106  N.  E.  316,  foreign  fuel  company 
maintaining  local  ofRce  solely  for  conduct  of  interstate  business,  not 
keeping  stock  of  goods  within  State  and  filling  orders  from  without 
State,  is  not  subject  to  foreign  corporation  tax  law  of  1909. 

State  taxation  of  business  of  taking  orders  for  foreign^  goods  or 
services  as  attempted  regulation  of  interatate  commerce.  Note, 
Ann.  Oaa  1916B,  496. 

Parties  cannot,  1»7  form  of  contract,  conTert  local  business  subject  to 
State  control  Into  interstate  commerce  protected  I17  commerce  clause  and 
not  subject  to  State  taxation. 

Approved  in  Dalton  Adding  Mach.  Co.  v.  Commonwealth,  118  Va. 
571,  675,  88  S.  •  E.  170,  171,  holding  f  or^gn  corporation  bringing 
machines  into  State  for  exhibition  and  trial,  and  selling  them  subject 
to  approval  of  home  office,  is  subject  to  section  1104,  Virginia  Code, 
requiring  certificate  of  authority  to  transact  business  within  State. 

238  U.  a  24-96,  68  K  Ed.  833,  84  Sup.  Ot.  684^  ]>E  BEABN  T.  SAPB  DE> 
POSIT  ft  T&UST  00. 

Saprame  Ooort  takes  jadidal  notice  of  its  own  records  In  xefaxd  to  pro- 
oeedings  I17  one  of  parties  to  proceeding  now  bef  on  It. 

Cited  in  Sequatchie  etc.  Coal  etc.  Co.  ▼.  Tennessee  Coal  ete.  Co., 
131  Tenn.  229,  174  S.  W.  1124,  arguendo. 

Judgment  creditor  as  necessary  party  to  suit  to  enjoin  execution 
sale.    Note,  L.  B.  A.  1916F,  1122. 

Miscellaneous.  Cited  in  Smith  v.  Leavenworth,  235  U.  j3.  691,  59 
L.  Ed.  427,  35  Sup.  Ct.  205,  and  Purcell  v.  Quaker  Realty  Co.,  239  U.  S. 
635,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  both  dismissing  for  want  of  juris- 
diction. 

233  U.  S.  86-42,  68  Ii.  Ed.  837,  84  Snp.  Ot  676^  METZGEB  MOTOE  OAB 
00.  V.  FABBOTT. 

Not  cited. 

233  U.  S.  42-50,  Ann.  Oas.  19140, 168,  68  la.  EA.  8S8,  34  Sup.  Ot  681,  OBAND 
TEX7NK  WESTEBN  RT.  00.  ▼.  UNDSAT. 

Federal  Employers'  UabUity  Act  may  be  applied  to  sltnation  wltUn 
its  provisions,  althongli  proTtsions  of  act  are  not  formally  InToked. 
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Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  TJ.  S.  54, 
60  L.  Ed.  623,  36  Snp.  Ct.  253,  fact  that  Federal  Employees'  Liability 
Aet  ia  invoked  by  amendment  to  declaration  does  not  raise  Federal 
question  where  facts  first  alleged  show  injury  occurred  in  interstate  com- 
merce, as  law  governing  situation,  whether  State  or  Federal^  must  be 
noticed  by  eonrts ;  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  550,  60  L.  Ed. 
797,  36  Snp.  Ct.  433,  fact  that  petition,  in  action  for  damages  by 
depositors  against  directors  of  bank  for  false  representations  of  bank 's 
condition,  does  not  refer  in  terms  to  Federal  National  Bank  Act,  is 
immaterial  where  ease  madie  as  to  liability  of  directors  is  governed  by 
such  act;  Illinois  Central  R.  R.  Co.  v.  Behrens,  233  U.  S.  478,  Ann. 
Oaa.  19140,  163,  68  L.  Ed.  1056,  34  Sup.  Ct.  646,  10  N.  C.  C.  A.  184, 
-employee  engaged  in  moving  cars  loaded  with  intrastate  freight  from 
one  point  in  city  to  another  is  not  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Flanders  v.  Georgia  Southern 
etc.  Ry.  Co.,  68  Fla.  487,  67  South.  70,  holding  facta  show  cause  of 
action  within  Federal  Employers'  Liability  Act,  and  father  in  indi- 
vidual capacity  cannot  maintain  action  for  death  of  minor  son;  South- 
em  Ry.  Co.  V.  Howerton,  182  Ind.  224,  105  N.  E.  1030,  1031,  where 
facts  in  complaint  allege  cause  of  action  under  Federal  Employers' 
Liability  Act,  fact  that  case  is  tried  on  theory  that  it  was  common-law 
action  does  not  justify  reversal ;  Louisville  etc.  R.  Co.  v.  Parker's  Admr., 
165  Ky.  665,  177  S.  W.  468,  employee  killed  while  moving  intrastate 
cars  preliminary  to  removal  of  interstate  cars  is  not  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act;  Sean  v. 
Atlantic  etc.  R.  R.  Co.,  169  N.  C.  452,  86  S.  E.  179,  switchman  engaged 
in  cutting  ont  ear  of  interstate  train  is  engaged  in  interstate  co^n- 
merce  within  Federal  Employers'  Liability  Act;  Ingle  v.  Southern  Ry. 
Co.,  167  N.  C.  640,  83  S.  E.  746,  holding  in  action  for  death  of  brake- 
man  on  train  running  between  points  in  State,  evidence  does  not  show 
train  is  engaged  in  interstate  commerce  so  as  to  render  measure  of 
damages  of  Federal  Employers'  Liability  Act  applicable;  Calhoun  v. 
Great  Northern  Ry«  Co.,  162  Wis.  270,  156  N.  W.  201,  in  action  fen* 
death  of  employee  from  defective  appliance,  answer  alleging  deceased 
at  time  of  injury  was  engaged  in  interstate  commerce  brings  case  within 
Federal  Employers'  Liability  Act  and  Safety  Appliance  Act  and  it  is 
duty  of  court  to  apply  law. 

Distinguished  in  Cincinnati  etc.  Ry.  Co.  v.  Tucker,  168  Ky.  148,  181 
S.  W.  942,  petition  in  action  for  injuries  drawn  under  State  law  and 
not  alleging  defendant  was  interstate  carrier  or  that  employee  was  en- 
gaged in  interstate  commerce  at  time  of  injury  should  be  amended, 
where  proof  shows  cause  of  action  under  Federal  Employers'  Liability 
Act. 
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irnder  Federal  Employers'  Liitbllity  Act,  section  8,  contributory  negli- 
gence does  not  bar  recovery,  bat  system  of  compar&tiYe  negligence  is  snb- 
stltated  whereby  damages  are  diminished  in  proportion  of  such  negligence 
to  combined  negligence  of  emiiloyee  and  carrier. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Tilghman,  237  U.  S.  501^ 
59  L.  Ed.  1070,  35  Sup.  Ct.  653,  conductor  injured  by. concurring  negli- 
gence of  himself  and  railroad  may  recover  damages  diminished  in  pro- 
portion to  his  own  negligence  under  Federal  Employers'  liability  Act; 
Pennsylvania  Co.  v.  Cole,  214  Fed.  951,  131  C.  C.  A.  244,  allowing 
recovery  under  Fedeiarl  Employers'  liahility  Act  for  injuries  to  brake- 
man  resulting  from  Itis  gross  negligence  and  negligence  of  railroad  in 
operation  of  another  train;  New  York  etc.  R.  Co.  v.  Niehel,  214  Fed. 
955,  131  C.  C.  A.  248,  allowing  recovery  under  Federal  Emfdoyers'  Lia- 
bility Act  for  death  of  flagman  resulting  from  his  own  negligence  and 
that  of  railroad;  Cincinnati  etc.  Ry.  Co.  v.  Goode,  163  Ky.  67,  173 
S.  W.  332,  in  action  under  Federal  Employers'  Liability  Act  for  in- 
juries to  brakeman  resulting  from  his  negligence  and  that  of  railroad, 
jury  must  diminish  damages  in  proportion  of  contributory  n^ligenee 
of  employee  to  concurring  negligence;  Louisville  etc.  R.  Co.  v.  Hollo- 
way's  Admr.,  163  Ky.  132,  173  S.  W.  346,  in  action  under  Federal 
Employers' < Liahility  Act,  for  death  of  engineer  killed  in. collision  with 
work  train,  where  negUgetiee  charged  was  failure  of  flagman  to  give 
warning  of  presence  of  work  train,  instruction  as  to  diminution  of  dam- 
ages in  proportion  to  engineer's  negligence,  held  erroneous;  Louisville 
etc.  R.  Co.  V.  Heinig's  Admx.,  162  Ky.  24,  171  S.  W.  857,  contribntoiy 
negligence  of  engineer  does  not  bar  recovery  in  action  for  d^ath  under 
Federal  Employers'  Liability  Act,  where  railroad  is  also  negligent; 
Trowbridge  v.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App.  67,  179  S.  W. 
782,  contributory  negligence  of  switchman  in  kicking  coupler  on  engine 
will  not  defeat  recovery,  where  engineer  failed  to  stop  after  receiving 
signal  to  do  so;  Waina  v.  Pennsylvania  Co.,  251  Pa.  St.  219,  96  Atl. 
463,  holding  instruction  on  comparative  negligence  mentioning  certain 
proportions  by  way  of  illustration  was  not  prejudicial  error  where  it 
was  followed  by  statement  that  if  employee's  negligence  was  greater 
than  proportion  mentioned,  damages  should  he  reduced  accordingly; 
dissenting  opinion  in  Tilghman  v.  Seaboard  Air  Line  R.  Co.,  167  N.  C 
172,  83  S.  E.  1092,  majority  liolding  in  action  under  Federal  Employ- 
ers' Liability  Act  for  injuries  to  railroad  employee,  instruction  direct- 
ing jury  to  deduct  reasonable  amount  for  contributory  negligence 
instead  of  diminishing  damages  in  proportion  to  such  negligence  was 
not  erroneous. 

Under  proviso  to  section  3  of  Federal  Employers'  Liability  Act,  con- 
tribntory  negligence  of  employee  does  not  operate  to  diminish  recovery, 


1041        GRAND  TRUNK  W-  BY.  CO.  ▼.  LINDSAY.    233  U.  S.  42-.50 

where  injury  results  in  imrt  flrom  canier'g  failure  to  comply  wltb  Safety 
Appliance  Law. 

Approved  in  Great  Noi-them  Ry.  Co.  v.  Otos,  239  U.  S.  362,  60  L.  EcL 
823,  36  Sup.  Ct.  126,  in  aotion  ander  Federal  Employers'  Liability  Act 
for  injuries  resulting  from  defective  appliance,  fact  that  employee's  con- 
duct contributed  to  result  is  not  defense;  Clark  v.  Erie  R.  Co.,  230  Fed. 
481,  482,  483,  484,  employee  injured  by  defective  coupler  while  switching 
cars  in  interstate  commerce  may  recover  under  Federal  Employers'  Lia- 
bility Act  of  1908  as  amended  in  1910,  and  Federal  Safety  Appliance 
Act  of  1893,  as  amended  in  1896  and  1903,  irrespective  of  contributory 
negligence;  St.  Louis  etc,  Ry.  Co.  v.  Anderson,  117  Ark.  46,  173  S.  W. 
836,  allowing  recovery  under  Federal  Employers '  Liability  Act  to  switch- 
man injured  by  defective  coupler  in  violation  of  Safety  Appliance  Act, 
irrespective  of  contributory  negligence. 

Distinguished  in  Virginian  Ry.  Co.  v.  Andrews'  Admx.,  118  Va.  487, 
87  S.  E.  679,  holding  that  carrier  is  not  insurer  under  Boiler  Act  of  1911, 
as  under  Federal  Employers'  Liability  Act  of  1908  and  Safety  Appliance 
Act  of  1893. 

under  Fedeanl  Employers'  Liability  Act  of  1908,  it  is  only  when  plain- 
tiff's act  is  sole  cause  and  when  defendant's  act  is  no  part  of  causation,  that 
defendant  is  free  from  liability. 

Approved  in  Otos  v.  Great  Northern  Ry.  Co.,  128  Minn.  286, 150  N.  W. 
923,  switchman  injured  by  defective  coupler  in  violation  of  Federal 
Safety  Appliance  Act  is  not  barred  from  recovery  by  his  violation  of 
rule  of  employer  forbidding  employees  to  go  between  moving  cars ;  Anest 
V.  Columbia  etc.  R.  Co.,  89  Wash.  618,  164  Pac.  1104,  in  action  for  death 
of  track  inspector  under  Federal  Employers'  Liability  Act,  contributory 
negligence  does  not  bar  recovery,  but  diminishes  damages  proportionally. 

Federal  Employers'  Liability  Act.  Note,  L.  E.  A.  1915G,  50,  65,  68, 
78. 

Employee's  negligence  as  sole  cause  of  injury  and  relation  of  s&inc 
to  contributory  n^ligence  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  10  N.  0.  0.  A.  934. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  20,  22. 

Refusal  of  instruction  carefuly  considered  by  trial  court,  and  asserted 
error  based  on  sucli  refusal  adversely  disposed  of  by  Circuit  Court  of  Ap- 
peals, both  in  its  original  opinion  and  on  rehearing,  is  not  reversible  error. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  513,  Ann. 
Oas.  1916B,  252,  59  L.  Ed.  14S7,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  275,  in 
action  under  Federal  Employers'  Liability  Act^  ruling  of  State  court  that 
XX— 66 
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defect  in  declaration  was  cured  by  charge  in  plea  and  admission  in  repli- 
cation is  binding  in  Federal  Supreme  Court;  Atlantic  Transport  Co.  v. 
Imbrovek,  234  U.  S.  63,  51  L.  R.  A.  (K,  S.)  1157,  58  L.  Ed.  1213,  34  Sup. 
Ct.  733,  refusing  to  disturb  finding  concurred  in  by  both  courts  below 
that  employer  failed  to  provide  safe  place  to  work,  in  action  by  stevedore 
for  injuries  received  while  loading  vessel  in  navigable  waters. 

Instructions  as  to  contributory  negligence  in  actions  under  Federal 

Employers'  Liability  Act.    Note,  7  N.  0.  G.  A.  738,  742,  745. 
Instructions  as  to  duty  and  liability  of  defendant  generally  in  ac- 
tions under  Federal  Employers'  Liability  Act.    Note,  7  N.  0.  G.  A. 
586. 

Risks  assumed  under  the  Federal  Employers'  liability  Act.     Note, 

8  N.  0.  0.  A.  842. 
EzcessivenesB  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 

1915F,  53,  161. 

Miscellaneous.  Cited  in  Cincinnati  Northern  Ry.  Co.  t.  Dillon,  234 
(J.  S.  754,  58  L.  Ed.  1578,  34  Sup.  Ct.  998^  affirming  judgment  on  author- 
ity of  principal  case. 

233  U.  a  61-^,  68  li.  Ed.  843,  34  Sup.  Ot.  576,  OABLESI  ▼.  NEW  TOBK. 
Kew  York  Penal  Oode,  section  1941,  imposing  heavier  penalty  on  crimi- 
nals having  prior  convictions  either  In  that  or  In  another  State,  tmposes 
punishment  for  new  crime  only,  and  is  valid;  as  it  imposes  punishment  only 
on  future  crimes,  it  is  not  ez  post  facto. 

Approved  in  In  re  Allen,  91  Ohio  St.  324,  110  N.  E.  538,  provision  of 
section  12,672,  General  Code,  as  amended  in  1910,  for  imprisonment  in 
penitentiary  of  person  convicted  of  second  offense  is  not  retroactive, 
where  second  offense  is  committed  after  enactment|  but  first  offense  was 
committed  prior  thereto. 


283  XJ.  S.  60-70,  68  L.  Ed.  850,  84  Sup.  Ot  667,  ASCHBB  v.  OBEElTVIIJiB 
SAND  9i  aBAVEL  CO. 

Plaintilf  praying  for  injunction  only  after  hearing  of  cause  ioea  not 
lose  rights  or  remedies  by  enduring  wrongs  during  litigation. 

Approved  in  El  Dora  Oil  Co.  v.  United  States,  229  Fed.  949,  144 
C.  C.  A.  228,  defendant  in  suit  by  government  to  restrain  taking  of  petro- 
leum from  oil  land  waives  objection  to  jurisdiction  in  equity  by  not  tak- 
ing it  in  trial  court. 

Dredging  gravel  from  bed  of  stream  is  continuing  trespass  upon  lands 
of  riparian  owner  for  which  damages  would  be  inadequate  and  entitles 
owner  to  injunctive  relief. 

Distinguished  in  Great  Northern  Ry,  Co.  v.  Quigg,  213  Fed.  879,  deny- 
ing railroad  injunction  to  restrain  construction  of  State  highway  on  face 
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of  oliff  aboTe  tracks  necessitating  blasting  wbicli  threw  rocks  upon 
traeks,  where  contractors  are  solvent  and  can  respond  in  damages,  and 
damage  may  be  avoided  by  co-operation  of  railroad. 

Riparian  owner  owns  land  to  middle  of  navigable  stream,  and  may 
resist  trespasser  dredging  gravel,  although  snch  owner  could  not  dredge 
gravel  without  permission  from  Secretary  of  War. 

Approved  in  Fish  v.  Chicago  etc.  R.  Co.,  125  Minn.  382, 147  N.  W.  431, 
fender  may  be  constructed  by  railroad  to  guide  water  craft  through  draw- 
bridge constructed  over  navigable  river  under  authority  and  direction  of 
Federal  government,  without  compensation  to  riparian  owner,  although 
snch  owner's  title  extends  to  middle  of  stream. 

Right  to  take  sand,  gravel  or  the  like  from  bed  of  navigable  stream. 
Note,  Ann.  Oaa.  1916B,  663. 

233  U.  a  70-76,  68  I^  Bd.  854,  34  Sap.  Ot.  682,  HEBBSBT  ▼.  BIOKKEUi. 
Not  cited. 

233  U.  S.  75-80,  68  !■.  SO.  857,  34  Bap.  Ot.  664,  KANSAS  0IT7  SOUTHEBH 
R.  R.  OO.  ▼.  KAW  VALLEY  DBAINAOS  DISTRICT. 

Duty  of  railroad  to  construct  or  alter  bridges  over  public  drainage 
ditches.    Note,  L.  R.  A.  1916B,  487. 

233  U.  8.  80-87,  68  If.  Ed.  860,  84  Snp.  Ot.  566^  SOUTHERN  RAILWAT- 
OAROUNA  DIVISION  ▼.  BENNETT. 

-  Whatber  verdict  Is  excessive  upon  evidence  Is  matter  for  trial  court  and 
not  reviewable  by  Supreme  Court  upon  writ  of  error. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Hill,  237  U.  S.  215,  60  L.  Ed.  024, 
35  Sup.  Ct.  575,  holding  question  whether  trial  court  erred  in  refusing 
remittitur  for  excessive  verdict  is  not  open  in  Supreme  Court ;  St.  Louis 
etc.  Ry.  Co.  v.  Craft,  237  U.  8.  661,  60  L.  Ed.  1166,  35  Sup.  Ct.  704,  9 
N.  C.  C.  A.  764,  award  of  five  thousand  dollars  damages  for  pain  and 
suffering  for  thirty  minutes,  though  large,  is  question  of  fact  for  trial 
court  and  not  reviewable  by  Supreme  Court  under  Judicial  Code,  §  237; 
Tomljanovioh  v.  Victor  American  Fuel  Co.,  227  Fed-  952,  holding  verdict 
of  nineteen  thousand  one  hundred  dollars  for  injuries  to  young  miner 
was  excessive  and  should  be  reduced  to  fifteen  thousand  dollars;  Fitch 
V.  Huff,  218  Fed.  22, 134  C.  C.  A.  31,  verdict  of  six  thousand  dollars  vol- 
untarily reduced  to  three  thousand  dollars  in  action  for  assault  upon 
estranged  wife  going  to  room  of  husband  was  not  excessive ;  Yurkonis  v. 
Delaware  etc.  B.  Co.,  213  Fed.  537,  638,  6  N.  C.  C.  A.  211,  denying  motion 
for  new  trial  on  condition  that  verdict  for  injuries  to  coal  miner  be  re- 
duced to  thirty-six  thousand  dollars;  Louisville  etc.  R.  Co.  v.  HoUoway's 
Admr.,  168  Ky.  272,  181  S.  W.  1131,  verdict  for  twenty-five  thousand 
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dollars  for  benefit  of  widow  in  action  brous^ht  under  Federal  Employers' 
Liability  Act  for  death  of  engineer  was  not  excessive ;^£Jhesapeake  etc. 
Ry.  Co.  V.  Kelly's  Admx.,  160  Ky.  304,  169  S.  W.  740,  verdict  for  nine- 
teen  thousand  and  eleven  dollars  in  action  under  Federal  Employers' 
Liability  Act  for  death  of  engineer  forty-five  years  old  and  earning  one 
hundred  and  ninety-two  dollars  per  month,  leaving  wife  and  ^ve  minor 
children,  was  not  excessive;  Yarborough  v.  Columbia  Ry.  etc.  Co.,  100 
S.  C.  39,  84  S.  E.  310,  holding  question  of  excess  of. damages  is  for  trial 
court,  and  affirming  judgment  on  verdict  for  four  thousand  dollars  for 
injuries  to  passenger  alighting  from  car. 

Federal  Employers '  Liability  Act.    Note,  L.  R.  A.  19150,  55,  88. 

The  Federal  Employci-s'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  €.  0.  A.  21,  24. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  456. 

Miscellaneous.  Cited  in  Cincinnati  Northern  Ry.  Co.  v.  Dillon,  234 
U.  S.  754,  58  L.  Bd.  1578,  34  Sup.  Ct.  998,  affirming  judgment  on  author- 
ity of  principal  case. 

233  U.   8.   87-97,  68  li.   Ed.   863,   34  Sap.   Ot  546,   ABIZOKA  £Z  SEI.. 
GAINES  ▼.  OOPPEB  QUEEN  OOKSOL.  MIN.  OO. 

Miscellaneous.  Cited  in  Mills  v.  Territory  of  New  Mexico,  236  U.  S. 
687,  59  L.  Ed.  425,  35  Sup.  Ct.  203,  affirming  judgment  on  authority  of 
principal  case. 

233  U.  8.  97-167,  Ann.  Cas.  1915D,  593,  L,  R.  A.  1916B,  460,  68  !■.  Ed.  868, 
34  Sup.  Ct.  626,  BOSTON  ft  MAINE  B.  B.  OO.  V.  HOOKEB. 

Subject  of  interstate  transportation  of  property  has  been  regulated  by 
Hepburn  Act  of  1906  and  particularly  by  section  20,  Carmack  Amendment, 
to  ezduBlon  of  power  of  States  to  control  by  tbeir  own  policy  or  legifllatioii. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  378,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  holding  application  by  Kansas  court  of  local  rule 
investing  innocent  holder  of  bill  of  lading  for  interstate  shipment  with 
rights  not  jwssessed  by  shipper  was  error;  Southern  Ry.  Co.  v.  Prescott, 
240  U.  S.  640,  60  L.  Ed.  840,  36  Sup.  Ct.  472,  under  stipulation  of  bill  of 
lading  for  interstate  shipment  that  carrier  was  liable  as  warehouseman 
only,  burden  of  proof  is  on  i)laintiff  to  show  negligence,  where  loss  admit* 
tedly  caused  by  fire;  Charleston  etc.  Ry.  Co.  v.  Varnille  Furniture  Co., 
237  U.  S.  603,  Asm.  Oafl.  1916D,  333,  59  L.  Ed.  1189,  35  Sup.  Ct.  715,  100 
S.  C.  229,  holding  South  Carolina  Civil  Code  of  1912,  §2573,  imposing 
penalty  on  carrier  for  failure  to  settle  claim  within  forty  days,  conflicts 
with  Carmack  Amendment;  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  8. 
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420,  L.  R.  A.  1916A,  942,  58  L.  Ed.  1383,  34  Sup.  Ct.  790,  Texaa  statute 
allowing  reasonable  attorney's  fee  as  part  of  costs  in  suits  on  contested 
claims  less  than  two  hundred  dollars,  is  not  inconsistent  with  provisions 
of  Interstate  Commerce  Act;  Gardner  v.  Western  Union  Tel.  Co.,  231 
Fed.  411,  145  C.  C.  A.  399,  provision  of  Oklahoma  Constitution  avoiding 
contract  for  notice  other  than  required  by  law  does  not  invalidate  clause 
in  contract  for  sending  interstate  telegram  requiring  sixty  days'  notice 
of  claim  of  loss,  in  view  of  amendment  of  1910  to  Interstate  Commerce 
Act  making  provisions  of  act  applicable  to  telegraph  companies ;  Donohoo 
Horse  etc.  Co.  v.  Missouri  etc.  Ry.  Co.,  95  Kan.  684, 149  Pac.  437,  deny- 
ing recoveiy  of  more  than  amount  limited  by  contract  for  interstate  ship- 
ment of  horse ;  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  493,  146  Pac.  1185, 
holding  shipment  of  livestock  was  interstate,  although  final  destination 
was  altered  en  route,  and  limitation  of  liability  to  one  hundred  dollars 
by  contract  is  valid;  Commonwealth  v.  Boston  etc.  R.  R.  Co.,  222  Mass. 
210,  110  N.  E.  266,  holding  Statute  of  1914,  c.  746,  section  1,  regulating 
hours  of  labor  of  employees  about  railroad  station  void  as  infringement  of 
freedom  of  contract ;  Blalock  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  398,  86  S.  E.  1027,  Revisal  of  1905,  §  2644,  imposing  penalty  on  car- 
rier for  failure  to  refund  overcharge  as  applied  to  intei'state  shipment, 
is  void;  Elliott  v.  Chicago  etc.  Ry.  Co.,  35  S.  D.  67,  69,  150  N.  W.  780, 
781,  holding  Carmack  Amendment  giving  right  of  action  against  initial 
carrier  for  its  negligence  or  that  of  connecting  carrier  does  not  deprive 
shipper  of  right  to  sue  connecting  carrier  for  its  negligence  in  interstate 
shipment  of  horses. 

Carmack  Amendment  as  affecting  State  regulations  as  to  stipulations 
limiting  liability  of  carrier.    Note,  50  L.  R.  A.  (N.  S.)  820,  821. 

Valuation  which  shipper  declares  determines  legal  rate  where  there  are 
two  rates  based  upon  valuation  and  goods  are  forwarded  at  lower  value  to 
secure  lower  rate. 

Approved  in  Cleveland  etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S.  589,  60 
L.  Ed.  455,  36  Sup.  Ct.  178,  valuation  in  bill  of  lading  of  interstate  ship- 
ment to  obtain  lower  rate  applies  to  carrier  as  warehouseman  after 
arrival  o|  ^oods  and  notice  to  consignee ;  George  N.  Pierce  Co.  v.  Wells 
Fargo  &  Co.,  236  U.  S.  284,  285,  59  L.  Ed.  582,  583,  35  Sup.  Ct.  351,  deny- 
ing recoveiy  of  more  than  limited  amount  specified  by  filed  tariff  in 
absence  of  declaration  of  higher  value  and  payment  of  increased  rate  on 
interstate  shipment  of  automobiles;  Kansas  City  etc.  Ry.  Co.  v.  Oakley, 
115  Ark.  24,  170  S.  W.  566,  holding  provision  in  bill  of  lading  limiting 
liability  was  without  consideration  where  there  was  but  t)ne  rate,  and 
allowing  recovery  of  actual  damages  for  delay  in  interstate  shipment  of 
apples ;  Michelson  v.  Judson  Freight  etc.  Co.,  268  111.  558,  109  N.  E.  285, 
denying  recovery  of  more  than  released  valuation  in  bill  of  lading  to 
secure  lower  rate  in  shipper's  action  for  loss  of  interstate  shipment  of 
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furniture;  Collins  y.  Union  Pac.  R.  Co.,  96  Kan.  584, 152  Pac.  651,  deny- 
ing recovery  for  loss  of  rug  of  more  than  amount  limited  in  bill  of  lading 
for  interstate  shipment  of  household  goods;  Donovan  v.  Wells,  Fargo 
A  Co.,  266  Mo.  300,  307,  309,  177  S.  W.  842,  844,  845,  denying  recovery 
of  more  than  declared  value  in  contract  for  interstate  shipment  of  horse, 
where  carrier  had  alternative  rate  with  additional  chaige  for  excess 
value,  although  carrier  knew  actual  value  of  horse ;  J.  T.  Rather  &  Co.  v. 
Nashville  etc.  Ry.  Co.,  131  Tenn.  295,  299, 174  S.  W.  1115,  holding  shipx>er 
bound  by  limitation  of  liability  in  bill  of  lading  for  interstate  shipment 
of  livestock  reciting  consideration  for  limitation  was  lesser  rate. 

Distinguished  in  Western  Union  Telegraph  Co.  v.  Compton,  114  Ark. 
199, 169  S.  W.  948,  holding  telegraph  company  cannot  stipulate  for  immn- 
Mity  from  liability  for  negligence  in  handling  messages,  and  allowing 
recovery  for  negligent  delay  in  delivery  of  message. 

Knowledge  of  shipper  tliat  rate  was  based  upon  valuation  is  to  be  pre- 
sumed from  terms  of  bill  of  lading  and  of  published  schedules  filed  with 
commission. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Ingraham,  114  Ark.  510, 170  S.  W. 
233,  where  stock-car  company  has  filed  tariffs  for  continuous  trip  not 
exceeding  certain  distance,  providing  tariff  is  not  to  govern  where  shipper 
has  written  contract  for  exclusive  use  of  car,  which  is  submitted  to  rail- 
roads, railroad  is  not  obliged  to  release  car  for  further  shipment  than 
original  destination  in  absence  of  contract  with  car  company ;  Cleveland 
etc.  R.  Co.  V.  Blind,  182  Ind.  406,  105  N.  E.  486,  denying  recovery  of 
more  than  declared  value  of  one  hundred  dollars  in  limited  liability  con- 
tract for  interstate  shipment  of  racehorse;  Robinson  v.  Louisville  etc. 
R.  Co.,  160  Ky.  237,  169  S.  W.  833,  denying  recovery  of  more  than  de- 
clared value  of  interstate  shipment  of  animals,  where  carrier  has  filed 
rates  based  upon  valuation ;  Boynton  v.  American  Express  Co.,  221  Mass. 
239, 108  N.  E.  943,  acceptance  of  express  company's  receipt  for  trunk  by 
agent  of  owner  binds  principal,  although  agent  does  not  read  limitation 
of  liability  clause  thereon;  Toung  v.  Duncan,  218  Mass.  352,  106  N.  E. 
4,  upholding  Workmen's  Compensation  Act  of  1911,  c.  751,  pt.  1,  §  5, 
providing  that  employee  failing  to  give  employer  notice,  at  tijB«  o£  em- 
ployment, that  he  relies  on  common-law  right  of  action,  waives  sncb 
right ;  Colby  v.  American  Express  Co.,  77  N.  H.  650,  94  Atl.  199,  holding 
regulation  of  filed  tariff  schedule  limiting  liability  of  express  company 
to  specified  amount  unless  greater  value  is  declared  and  higher  rate  paid 
is  binding  on  shipper  in  action  against  express  company  for  loss  of  pack- 
age in  interstate  shipment;  Spada  v.  Pennsylvania  R.  Co.,  86  N.  J.  L. 
190,  92  Atl.  381,  holding  shipper  is  bound  by  stipulation  in  interstate  bill 
of  lading  limiting  liability  to  loss  or  damage  computed  on  basis  of  value 
at  time  of  shipment  in  action  for  damages  for  deterioration  in  condition 
of  nine  carloads  of  melons* 
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Distinguished  in  Norfolk  etc.  Ry.  Co.  t.  Steele  &  Son,  117  Va.  794,  796, 
86  S.  £.  125,  126,  holding  carrier's  contract  for  interstate  shipment  of 
livestock  in  consideration  of  lower  rate  not  published  in  filed  tariff  nor 
approved  by  Interstate  Commerce  Commission  will  not  avail  it. 

FUing  acliedule  of  rates  wltb  Interstate  Commerce  Oommlssion  makes 
imbllslied  rates  binding  upon  carrier  and  shipper  alike,  effecting  purpose  of 
act  to  have  but  one  rate  open  to  all  alike  from  which  there  can  be  no 
departure. 

Approved  in  Southern  Express  Co.  v.  Byers,  240  U.  S.  614,  60  L.  Ed. 
827,  36  Sup.  Ct.  411,  holding  exclusion  of  filed  tariff  schedules  in  action 
for  damages  for  delay  in  interstate  shipment  of  casket  and  grave  clothes 
was  error;  Southern  Ry;  Co.  v,  Prescott,  240  U.  S.  638,  60  L.  Ed.  839, 
36  Sup.  Ct.  472,  holding  contract  for  interstate  shipment  is  in  effect  until 
after  actual  delivery  and  consignee's  giving  of  receipt  and  pa3nDient  of 
freight,  but  leaving  goods  with  carrier,  was  not  actual  delivery  and  did 
not  affect  such  liability;  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S. 
98,  L.  E.  A.  1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  holding  passenger 
bound  by  filed  tariff  rates,  although  he  might  have  taken  direct  route  if 
rates  had  not  been  misquoted  for  indirect  route  taken. 

Distinguished  in  United  States  Horse  Shoe  Co.  v.  American  Express 
Co.,  250  Pa.  St.  532,  95  Atl.  708,  allowing  recoveiy  of  full  value  in 
action  against  express  company  for  injuries  to  colt  in  interstate  ship- 
ment of  livestock. 

Llmitatloa  of  liability  for  passenger's  baggage  is  regulation  within  sec- 
tions 6  and  22  of  Interstate  Commerce  Act,  required  to  be  filed  in  tariffs, 
and  shipper  is  bound  by  such  limitation  in  filed  tariffs. 

Approved  in  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Exchange, 
240  U.  S.  42,  60  L.  Ed.  516,  36  Sup.  Ct.  233,  holding  initial  carrier  liable 
under  Carmack  Amendment  of  1906,  in  amount  not  exceeding  maximum 
amount  fixed  by  filed  tariff,  for  failure  to  deliver  carload  of  berries  with 
reasonable  dispatch  as  required  by  filed  tariff;  Wright  v.  Southern  Pac. 
Co.,  181  Mo.  App.  141,  142,  167  S.  W.  1138,  1139,  denying  recovery  of 
actual  value  of  baggage  checked  on  interstate  ticket  limiting  liability  for 
baggage  carried  free ;  Harris  v.  Southern  Ry.  Co.,  100  S.  C.  473,  474,  85 
S.  E.  159,  denying  recovery  of  actual  value  of  trunk  checked  on  inter- 
state ticket  and  destroyed  by  fire  after  arrival  at  destination,  where  car- 
rier has  filed  tariff  schedules  limiting  liability  unless  greater  value  is 
declared  and  excess  rate  paid;  dissenting  opinion  in  Zetler  v.  Tonopah 
etc.  R.  Co.,  37  Neb.  487,  143  Pac.  119,  majority  holding  limitation  of  lia- 
bility for  loss  of  baggage  is  not  available  where  carrier  delivers  trunk  to 
person  not  having  check. 

Distinguished  in  Ciowley  Bros.  v.  Grand  Trunk  R.  Co.,  185  Mich.  495, 
152  N.  W.  219,  holding  filed  tariff  schedules  as  required  by  Public  Acts 
of  1909,  limiting  carrier's  liability  for  loss  of  baggage  to  certain  amount 
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unless  greater  sum  is  declared  and  extra  charges  paid,  does  not  apply  to 
loss  of  salesman's  trunks  by  fire  in  absence  of  contract  limiting  liability. 

Limitation  of  carrier's  liability  for  baggage.    Note,  L.  R.  A.  1916A« 
1275. 

Constitutionality  of  Compensation  Acts.    Note,  7  N.  0.  0;  A.  660. 

Miscellaneous.  Cited  in  Oregon  Short  Line  R.  R.  Co.  v.  Homer,  235 
U.  S.  693,  50  L.  Ed.  429,  35  Sup.  Ct.  207,  affirming  judgment  on  author- 
ity of  principal  case. 

233  U.  8.  167-164,  58  !■.  Ed.  898,  84  Sup.  Ot.  660,  UNITBD  STATES  EX 
ISCEL.  TEXAS  POBTLAKD  CEMENT  OO.  v«  McCOBD. 

Where  purpose  of  Congress  is  clearly  expressed  and  admits  of  no  doubt 
as  to  legislatiTe  intention,  wbateyer  motlTe  there  may  be  in  enacting  stat- 
ute, duty  of  court  is  to  enforce  it  according  to  its  terms. 

Approved  in  United  States  y.  First  Nat.  Bank  of  Detroit,  234  U.  S. 
260,  58  L.  Ed.  1804,  34  Sup.  Ct.  846,  holding  Clapp  Amendments  of 
1906  and  1907,  removing  restrictions  imposed  by  act  of  1887  upon 
alienation  of  Chippewa  allotments  as  respects  mixed  bloods,  applies 
to  mixed  bloods  of  all  degrees,  not  alone  to  those  of  more  than  half 
white  blood;  National  Surety  Co.  v.  United  States,  228  Fed.  580,  143 
C.  C.  A.  99,  holding  District  Court  has  jurisdiction  of  creditors'  action 
on  public  contractor's  bond  brought  on  law  side  of  court,  especially  as 
Judicial  Code,  §  247a  add«d  by  act  of  1915,  provides  for  amendment  to 
transfer  cause  to  right  side  of  court;  United  States  v.  Mitchell,  213 
Fed.  1023,  holding  District  Court  has  jurisdiction  of  statutory  action 
on  bond  for  damages  in  which  others  may  intervene;  United  States 
V.  American  Bonding  Co.,  42  App.  D.  C.  271,  under  act  of  1905,  giving 
government  exclusive  right  of  action  on  public  contractor's  bond  within 
six  months  from  final  settlement,  subcontractor's  action  within  three 
months  is  premi^ture. 

Umitations  upon  new  liability  created  by  statute  become  part  of  right 
conferred,  and  compliance  with  them  is  essential  to  assertion  and  benefit  of 
liability. 

Approved  in  United  States  v.  Title  Guaranty  etc.  Co.,  218  Fed.  68, 134 
C.  C.  A.  19,  holding  evidence  sufiicicnt  to  support  finding  that  action 
on  Federal  contractor's  bond  was  not  brought  within  year  from  settle- 
ment between  government  and  contractor  as  required  by  act  of  1905; 
United  States  v.  Merrick,  215  Fed.  257,  holding  in  action  by  subcon- 
tractor on  public  contractor's  bond  that  certificate  issued  before  six 
months  expired,  in  which  United  States  had  exclusive  right  to  bring 
action  and  failing  to  show  United  States  did  not  start  suit  within  six 
months,  is  insufficient. 
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Distin^ished  in  United  States  v.  New  York  Steam  Fitting  Co.,  235 
U.  S.  338,  340,  59  Ik  Ed.  258,  259,  36  Sup.  Ct.  108,  holding  in  suit  to 
enforce  materialman's  lien  that  third  proviso  of  act  of  Congress  of 
1894,  as  amended  in  1906,  relating  to  notice,  is  directory  only,  and  is 
not  limitation  upon  right  of  action  g^ven  by  other  provisos,  nor  condi- 
tion of  liability  of  surety  on  contractor's  bond  for  public  work. 

Under  act  of  1894,  as  amended  In  1905,  creating  right  of  action  upon 
public  contractor's  bond  in  fayor  of  certain  creditors,  conditioned  upon 
fact  that  United  States  does  not  bring  suit  within  six  months,  matezlal- 
man's  suit  within  six  months  is  premature,  although  TTniied  States  has  no 
claim  against  contractor  or  sureties. 

Approved  in  United  States  v.  Illinois  Surety  Co.,  226  Fed.  663,  141 
C.  C.  A.  409,  claim  of  laborers  and  materialmen  against  bankrupt 
public  contractor,  whose  surety  bond  is  breached  before  bankruptcy,  is 
allowable,  and  contractor's  bankruptcy  is  defense  in  action  against 
surety. 

Where  original  bill  was  premature,  intervention  after  six  month  and 
before  twelve  month  period  expires  is  not  effectual  as  original  bill,  and 
amended  bill  more  than  year  after  completion  of  work,  if  treated  as  original 
blU  is  too  late. 

Approved  in  American  Bonding  Co.  v.  United  States,  233  Fed.  365, 
147  C.  C.  A.  300,  action  by  subcontractor  against  surety  on  contractor's 
bond  for  public  work  blrought  more  than  six  months  after  date  of 
administrative  settlement  but  within  six  months  of  payment  is  not 
premature  as  within  six  months  in  which  United  States  has  exclusive 
right  of  action  under  act  of  Congress  of  1894,  as  amended  in  1905; 
United  States  v.  Marshall,  225  Fed.  688)  proviso  in  act  of  1894,  as 
amended  in  1905,  requiring  notice  in  creditors'  suit  on  contractor's 
bond  for  public  work,  does  not  apply  to  intervener  in  suit  by  United 
States. 

Distinguished  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  217, 
222,  60  L.  Ed,.  613,  615,  36  Sup.  Ct.  324  (affirming  215  Fed.  336,  131 
C.  C.  A.  476),  action  by  subcontractor  on  public  contractor's  bond 
commenced  after  six  months  form  administrative  determination  of 
amount  due,  but  less  than  six  months  after  payment,  is  not  premature, 
and  permitting  amendment  of  defective  statement  of  existing  right  of 
action  was  not  error;  In  re  Bolognesi,  223  Fed.  773,  139  C.  C.  A.  351, 
allowing  intervention  in  involuntary  bankruptcy  proceeding  by  cred'tors 
barfed  by  lapse  of  time  from  originating  suit,  although  original  peti- 
tioners subsequently  withdraw. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  59 
L.  Ed.  185,  35  Sup.  Ct.  16,  overruling  objection  to  authority  of  court 
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nr^der  Judicial  Code,  §  239,  to  answer  qnestioiis  oertified  on  aground 
that  certificate  sends  up  whole  case. 

233  U.   a   165-172,   58  I^  Bd.  898,   34  Sup.   Ct  553,   HOLLEBBACH   ▼. 
UNITED  STATEa 

PositiTe  statement  of  spedflcatlons  In  cimtract  for  govenunent  work 
must  be  taken  as  true  and  binding  upon  government;  and  upon  It  ratber 
tban  upon  contractors  must  fall  loss  from  mistaken  representations. 

Approved  in  Christie  y.  United  States,  237  U.  S.  242,  59  L.  Ed.  936, 
35  Sup.  Ct.  565,  holding  contractor  for  construction  of  locks  and  dams 
on  river  misled  by  misrepresentations  in  specifications  as  to  borings  is 
entitled  to  allowance  for  resulting  damage. 

233  U.  8.  173-182,  58  L.  Ed.  901,  34  Sap.  Ot.  556,  ATCHISON,  T.  ft  S.  F. 
R.  Co.  T.  KOBINSOK. 

Effect  of  Carmack  Amendment  to  Hepburn  Act  of  1906,  section  20,  was 
to  give  Federal  Jurisdiction  control  over  interstate  commerce  and  to  make 
supreme,  Federal  legislation  regulating  liability  for  property  transported  by 
carriers  in  interstate  commerce. 

Approved  in  Atchison  etc.  Ry.  Co.  t.  Harold,  241  U.  S.  378,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  holding  application  by  Kansas  of  local  rule 
investing  innocent  holder  of  bill  of  lading  for  interstate  shipment  with 
rights  not  possessed  by  shipper,  was  error;  New  York  etc.  Ry.  Co.  v. 
Peninsula  Produce  Exchange,  240  U.  S.  40,  60  L.  Ed.  516,  36  Sup.  Ct. 
232,  holding  initial  carrier  liable  under  Carmack  Amendment  of  1906, 
for  failure  to  deliver  carload  of  berries  with  reasonable  dispatch  as 
required  by  filed  tariff;  Cleveland  etc.  Ry.  Co.  v.  Dettlebach,  239  U.  S. 
593,  60  L.  Ed.  457,  36  Sup.  Ct.  179,  valuation  in  bill  of  lading  for 
interstate  shipment  to  obtain  lower  rate  applies  to  carrier  as  ware- 
houseman after  arrival  of  goods  and  notice  to  consignee;  Cardner  ▼. 
Western  Union  Tel.  Co.,  231  Fed.  411,  146  C.  C.  A.  399,  provision 
of  Oklahoma  Constitution,  making  void  contract  for  notice  other  than 
required  by  law,  does  not  invalidate  clause  in  contract  for  sending  inter- 
state telegram  requiring  sixty  days'  notice  of  claim  of  loss,  in  view  of 
amendment  of  1910  to  Interstate  Commerce  Act,  making  provisions  of 
that  act  applicable  to  telegraph  companies;  Nashville  etc.  Ry.  Co.  v. 
Truitt  Co.,  14  Ga.  App.  774,  82  S.  E.  468,  where  substitution  of  in- 
ferior animals  is  made  in  interstate  shipment  of  livestock  under  limited 
liability  contract,  shipper  may  recover  actual  value  unless  carrier  dis- 
proves wrongful  conversion,  and  question  is  for  jury;  Collins  v.  Union 
Pac.  R.  Co.,  96  Kan.  584,  152  Pac.  651,  denying  recovery  of  more  than 
ten  dollars  per  hundred  pounds  for  loss  of  rug  where  bill  of  lading 
of  interstate  shipment  of  household  goods  so  limited  value;  Kirby 
V.  Union  Pac.  R.  Co.,  94  Kan.  493,  146  Pac.  1185,  denying  recovery  of 


1061  ATCHISON  ETC.  B.  CO.  v.  ROBINSON.    233  U.  S.  173-182 

more  than  amount  fixed  by  contract  for  interstate  shipment  of  live- 
stock; Chicago  etc.  Ry.  Co.  y.  Harringtoni  M  Okl.  46,  143  Pac.  327, 
arguendo. 

Shipper,  as  well  aa  carrier,  Is  bound  to  take  notice  of  filed  tariff  rates, 
and.  In  absence  of  attempts  at  rebating  or  false  billing,  such  tariffs  are 
conclusive  as  to  rights  of  parties. 

Approved  in  George  N.  Pierce  Co.  v.  Wells,  Fai^o  &  Co.,  236  TJ.  S. 
284,  59  L.  Ed.  582,  35  Sup.  Ct.  351,  denying  recovery  of  more  than 
limited  amount  specified  by  filed  tariffs  in  absence  of  declaration  of 
higher  value  and  payment  of  increased  rate  on  interstate  shipment  of 
automobiles;  Kansas  City  etc.  Ry.  Co.  v.  Oakley,  115  Ark.  24,  170 
S.  W.  566,  holding  provision  in  bill  of  lading  limiting  liability  was 
without  consideration  where  there  was  but  one  rate,  and  allowing 
recovery  of  actual  damages  for  delay  in  interstate  shipment  of  apples; 
Central  of  Georgia  Ry.  Co.  v.  Curtis,  14  Ga.  App.  716,  82  S.  E.  318, 
holding  shipper  is  bound  by  filed  tariff  rates  for  interstate  shipment 
and  agi*eement  for  different  rate  is  void;  Cleveland  etc.  R.  Co.  v.  Blind, 
li32  Ind.  406,  105  N.  E.  486,  denying  recovery  of  more  than  declared, 
value  of  one  hundred  dollars  in  limited  liability  contract  for  inter- 
state shipment  of  racehorse;  Adams  Express  Co.  v.  Wellborn,  59  Ind. 
App.  335,  108  N.  E.  165,  shipper  is  bound  by  agreed  valuation  to 
secure  lower  rate  on  interstate  shipment  of  hogs,  although  carrier's 
agent  had  no  authority  to  make  contract  for  unlimited  liability;  Ran- 
kin V.  Cincinnati  etc.  Ry.  Co.,  163  Ky.  186,  173  S.  W.  379,  allowing 
recovery  for  loss  on  interstate  shipment  of  livestock  to  extent  of 
one  hundred  dollars  per  head  as  limited  by  filed  tariff  schedule,  although 
shipper  to  obtain  lower  rate  signed  old  form  of  bill  of  lading  limiting 
liability  to  seventy-five  dollars  per  head;  Robinson  v.  Louisville  etc. 
R.  Co.,  160  Ky.  238,  169  S.  W.  833,  denying  recovery  of  more  than 
declared  value  of  interstate  shipment  of  animals  where  carrier  has 
filed  rights  based  upon  valuation;  Norfolk  etc.  Ry.  Co.  v.  Steele  &  Son, 
117  Va.  796,  86  S.  E.  126,  holding  carrier's  contract  for  interstate  ship- 
ment of  livestock  in  consideration  of  lower  rate  will  not  avail  it,  where 
it  is  not  published  in  filed  tariffs  and  has  not  been  approved  by  Intpr- 
state  Commerce  Commission. 

Distinguished  in  George  N.  Pierce  Co.  v.  Wells,  Fargo  &  Co.,  236 
U.  S.  286,  59  L.  Ed.  583,  35  Sup.  Ct.  351,  rule  that  conclusiveness  of 
tariff  rate  does  not  relate  to  false  billing  does  not  apply  in  action  for 
loss  of  interstate  shipment  of  automobiles  where  transaction  was  open 
and  above  board  and  character  of  goods  known  to  both  parties ;  Adams 
Express  Co.  v.  Cook,  162  Ky.  698,  172  S.  W.  1098,  holding  shipper  is 
not  bound  by  limited  liability  contract  for  interstate  shipment  of  horses 
where  carrier  has  not  filed  schedule,  and  burden  is  on  carrier  to  prove 
declared  value  to  secure  lower  rate;  St.  Louis  etc.  R.  R.  Co.  v.  Mounts, 
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44  Okl.  365,  366,  144  Pac.  1039,  holding  contract  for  release  of  carrier 
for  loss  on  interstate  shipment  in  excess  of  declared  amount  is  void 
where  carrier  knows  actual  value,  and  allowing  recovery  of  full  value 
of  horse;  United  States  Horse  Shoe  Co.  v.  American  Express  Co.,  250 
Pa.  St.  532,  95  Atl.  708,  holding  there  was  no  contract  limiting  liability 
and  allowing  recovery  of  full  value  in  action  against  express  company 
for  injuries  to  colt  in  interstate  shipment  of  livestock;  J.  T.  Rather 
&  Co.  V.  Nashville  etc.  Ry.  Co.,  131  Tenn.  295,  299,  174  S.  W.  1115, 
holding  shipper  bound  by  limitation  of  liability  in  contract  for  inter- 
state shipment  of  livestock,  in  consideration  of  lesser  rate,  where  rates 
were  open  for  inspection  at  station. 

To  give  effect  to  oral  agreement  made  in  violation  of  filed  schedulee 
would  open  the  door  to  all  manner  of  special  contracts  and  defeat  pzimarjr 
purpose  of  Interstate  Commerce  Act  to  secure  equal  treatmoBt  of  all  aliip- 
pen  and  one  rate  for  alL 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  197, 
60  L.  Ed.  953,  36  Sup.  Ct.  541,  holding  contract  with  initial  carrier 
stipulating  claims  for  failure  to  make  delivery  must  be  in  writing, 
such  notice  must  be  given  to  terminal  carrier  before  bringing  action 
against  it,  but  telegram  satisfied  requirements  of  notice;  Southern 
Ry.  Co.  V.  Prescott,  240  U.  S.  638,  60  L.  Ed.  889,  36  Sup.  Ct.  472, 
stipulation  in  bill  of  lading  for  interstate  shipment  under  filed  regula- 
tions is  controlling  and  in  effect  until  actual  delivery,  and  giving:  oi 
receipt  and  payment  of  freight  by  consignee  was  not  actual  delivery 
affecting  liability  of  railroad;  Atchison  etc.  Ry.  Co.  v.  Moore,  233 
U.  S.  183,  58  Ii.  Ed.  906,  34  Sup.  Ct.  556,  holding  shipper  is  bound  by 
filed  tariff  rates  and  denying  recovery  of  actual  value  of  racehorse  in 
interstate  shipment,  although  oral  contract  does  not  limit  liability; 
Donohoo  Horse  etc.  Co.  v.  Missouri  etc.  Ry.  Co.,  95  Kan.  684,  149  Pac. 
437,  denying  recovery  of  more  than  amount  limited  by  contract  for 
interstate  shipment;  Donovan  v.  Wells,  Fargo  &  Co.,  266  Mo.  300,  309, 
314,  319,  177  S.  W.  842,  845,  846,  848,  denying  recovery  of  more  than 
declared  value  in  contract  for  interstate  shipment  of  horse,  'ivhere 
carrier  had  alternative  rate  with  additional  charge,  although  carrier 
knew  actual  value  of  horse. 

Distinguished  in  Keithley  v.  Lusk,  190  Mo.  A^.  467,  177  S.  W.  759, 
holding  initial  carrier  liable  for  damage  to  interstate  shipment  of  apples 
from  connecting  carrier's  n^ligcnce,  though  no  bill  of  lading  was 
issued,  where  through  shipment  was  undertaken;  American  Express 
Co.  V.  Mei-tcn,  42  Okl.  498,  141  Pac.  1171,  8  N.  C.  C.  A.  131,  holding 
express  company  liable  for  loss  of  trunk  in  interstate  shipment,  where 
agent  is  told  contents  are  valuable  and  no  receipt  or  bill  of  lading  is 
issued. 
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Liability  of  initial  carrier  of  goods  tinder  Carmack  Amendment. 
Note,  Ann.  Gas.  1915B,  82,  87. 

Limitation  of  carrier's  liability  for  injury  to  or  loss  of  goods  or 
baggage  as  aiTected  by  Interstate  Commerce  Act.  Note,  Ann. 
Oaa.  1915D,  613. 

Carmack  Amendment  as  affecting  State  regulations  as  to  stipula- 
tions limiting  liability  of  carrier.  Note,  50  L.  R.  A.  (N.  8.) 
820. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  R.  Co.  v.  Mounts,  241  U.  S. 
654,  60  L.  Ed.  1224,  36  Sup.  Ct.  725,  and  Pacific  Express  Co.  v.  Rudman, 
234  U.  S.  753,  58  L.  Ed.  1577,  34  Sup.  Ct.  776,  both  reversing  judgment 
on  authority  of  principal  case. 

233  U.  8.  182-183,  68  L.  Ed.  906,  34  Sup.  Ot.  558,  ATCHISON  T.  ft  S.  F. 
k.  R.  CO.  ▼.  MOOBE. 

Liability  of  initial  carrier  of  goods  under  Carmack  Amendment. 
Note,  Ann.  Oaa.  1915B,  87. 

233  U.  8.  184-196,  68  L.  Ed.  906.  34  Sup.  Ct.  669,  BIYEBS  y.  PITTSBTTBOH 
COAI.  CO. 

Circuit  Court  of  Appeals  cannot  reverse  Judgment  on  verdict  for  insuffi- 
ciency of  evidence,  without  directing  new  trial 

Approved  in  King  v.  Kaw-Mo  Wholesale  Grocer  Co.,  188  Mo.  App. 
240,  175  S.  W.  79,  denying  motion  non  obstante  veredicto  on  ground 
that  verdict  was  not  supported  by  evidence,  filed  by  defendant  in  per- 
sonal injury  action,  as  such  motions  are  for  sole  use  of  plaintiff  and 
must  be  grounded  upon  pleadings. 

Wliere  workmen  are  engaged  in  mlnee  in  occupations  more  or  less  haz- 
ardous, it  is  tety  of  master  to  exercise  reasonable  care  for  their  safety  and 
not  to  expose  them  to  injury  by  use  of  dangerous  appliances  or  unsafe  places 
to  work,  when  exercise  of  due  skill  and  care  wUl  make  appliances  and  places 
reasonably  safe. 

Approved  in  Reese  v.  Philadelphia  etc.  Ry.  Co.,  239  U.  S.  465,  60 
L.  Ed.  387,  36  Sup.  Ct.  135,  affirming  nonsuit  in  action  for  injuries 
under  Federal  Employers*  Liability  Act  for  insufficient  evidence  to  go 
to  jury  on  question  on  negligence,  where  fireman  of  switching  crew 
is  killed  by  striking  freight-car  on  parallel  track  in  yard;  Pittsburgh 
etc.  Ry.  Co.  v.  Glinn,  219  Fed.  149,  135  C.  C.  A.  46,  holding  in  action 
for  death  of  switchman  under  Federal  Employers*  Liability  Act  that 
railroad  was  negligent  in  running  train  backward  at  high  rate  of 
speed  without  lookout  and  warning,  and  such  negligence  was  proximate 
cause  of  injury;  Hawkins  v.  St.  Louis  etc.  R.  R.  Co.,  189  Mo.  App. 
218,  174  S.  W.  134,  allowing  recovery  in  action  under  Federal  Employ- 
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crs'  Liability  Act  for  injuries  to  roundhouse  foreman  resulting  from 
negligence  in  leaving  toob  on  floor. 

Where  jnry  might  well  find  that  man  found  mangled  and  In  dying  con- 
dition on  track  in  mine  under  wire  carrying  heavy  voltage  snrviTed  con- 
tact and  was  killed  by  motor  car  because  of  insufficient  light  on  car  or  in 
entry  to  mine,  it  was  error  for  appellate  court  to  set  aside  verdict. 

Approved  in  American  Car  &  Foundry  Co.  v.  Duke,  218  Fed.  442, 
134  C.  C.  A.  237,  holding  employee  in  foundry  taking  narrow  and 
dangerous  way  to  wheelbarrow  of  sand  where  there  was  safe  way  known 
to  him  was  chargeable  with  negligence  as  matter  of  law  precluding  re- 
covery for  injuries  from  falling  into  pit;  Devine  v.  Delano,  272  111. 
183,  111  N.  E.  749,  in  action  for  death  of  switchman,  question  whether 
death  was  result  of  striking  post  placed  too  near  track  through  negli- 
gence of  railroad  or  whether  death  was  result  of  his  own  negligence 
was  for  jury;  Hawkins  v.  St.  Louis  etc.  R.  Co.,  189  Mo.  App.  208,  174 
S.  W.  130,  holding  question  of  negligence  was  for  jury  in  action  for 
injuries  to  roundhouse  foreman  falling  over  screw-jack  on  floor  against 
moving  engine;  Mayhew  v.  Wisconsin  Zinc  Co.,  158  Wis.  121, 147  N.  W. 
1038,  holding  evidence  sufficient  to  sustain  verdict  in  employee's  action 
for  injuries  resulting  from  failure  to  guard  belt  in  mining^  plant. 

Sufficiency  of  proof  of  negligence  of  employer  in  case  of  fatal 
accident  in  absence  of  eye-witness.    Note,  8  N.  0.  0.  A.  1024. 

233  U.  S.  196-210,  Ann.  Cas.  19140,  1282,  68  L.  Ed.  912,  34  Sup.  Ct.  517, 
RUSSELL  T.  SEBASTIAN. 

Supreme  Court  In  determining  question  of  impairment  of  contract  by 
constitutional  amendment  will  determine  for  Itself  nature  and  rights  ac- 
quired by  company  prior  thereto. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U'.  S.  170,  59 
L.  Ed.  180,  35  Sup.  Ct.  62,  Federal  Supreme  Court  in  determining 
whether  ordinance  impairs  contract  of  prior  ordinance  will  determine 
for  itself  whether  there  is  existing  contract. 

Grant  resulting  from  acceptance  of  State's  offer  constitutes  contract  and 
vests  in  accepting  Individual  or  corporation  a  property,  right  protected  by 
Federal  Constitution. 

Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  192,  Ann.  Cas.  1915A,  906,  69  L.  Ed.  191,  35  Sup.  Ct. 
72,  where  right  to  use  streets  of  New  York  for  electric^  wires  granted 
by  council  in  1883  under  ordinance  of  1878  was  not  used,  ordinance  of 
1906  revoking  such  right  was  not  imi)airment  of  contract;  Iowa  Tele- 
phone Co.  V.  Keokuk,  226  Fed.  90,  ordinance  of  1913,  under  authority 
of  Code  of  1897,  prohibiting  telephone  company  to  occupy  streets  with- 
out franchisei  is  void  as  impairment  of  contract  of  telephone  company 
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occupying  streets  under  provisions  of  Code  of  1873;  Oro  Electric  Corp. 
T.  Railroad  Commission,  169  Cal.  480,  481,  147  Pac.  123,  liolding  city 
of  Stockton  had  no  power  under  charter  of  1889,  in  force  when  Public 
Utilities  Act  of  1911  took  effect,  nor  under  section  19,  article  XI,  of 
Constitution,  as  amended  in  1910,  in  effect  before  Public  Utilities  Act, 
to  grant  franchise  authorizing  company  to  furnish  electricity  for  light 
and  power,  and  denial  of  certificate  by  commission  was  not  impairment 
of  contract  right;  Lansing  v.  Michigan  Power  Co.,  183  Midi.  41G,  150 
N.  W.  265,  Constitution  of  1909,  art.  Vm,  §  28,  requiring  public  utility 
corporations  using  streets  to  obtain  municipal  franchise,  is  prospective 
only,  and  does  not  affect  corporation  using  streets  for  transmission 
and  distribution  of  electricity  under  Public  Acts  of  1905. 

Bule  tbat  public  grants  are  to  be  constmed  strictly  In  favor  of  public 
does  not  deny  to  pabUc  offers  fair  and  reasonable  Interpretation  or  justify 
withholding  that  which  It  appears  grant  was  intended  to  convey. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  175, 
59  L.  Ed.  181,  35  Sup.  Ct.  62,  holding  ordinance  of  New  Orleans  of 
1904  relating  to  municipal  construction  of  belt  railroad  was  not  im- 
pairment of  contract  of  prior  ordinance  of  1903,  where  such  contract 
was  subject  to  suspensive  condition  which  had  become  impossible  of 
realization.  ^ 

Duty  of  public  service  corporation  to  serve  and  right  under  granted 
privilege  to  install  means  of  service  are  correlative. 

Approved  in  Lukrawka  v.  Spring  Valley  Water  Co.,  1(59  Cal.  32(5, 
Ann.  Cas.  1916D,  277,  146  Pac.  643,  granting  mandamus  to  compel 
water  company  to  extend  its  service  to  inhabitants  of  district  eight 
blocks  square  containing  more  than  one  hundred  buildings. 

233  U.  S.  211-223  58  L.  Ed.  924,  34  Sup.  Ot.  522,  UNION  LIME  CO  V. 
CHIOAOO  ft  N.  W.  B.  B.  CO. 

Supreme  Court,  In  determining  validity  of  State  statute,  will  follow 
State  court's  construction  that  use  for  which  property  may  be  taken  under 
statute  is  public  one. 

Approved  in  O'Neill  v.  Leamer,  239  U.  S.  263,  60  L.  Ed.  266,  36 
Sup.  Ct.  58,  holding  State  court's  determination  that  drainage  districts 
for  reclamation  of  arid  land  is  for  benefit  of  public  is  binding. 

I 

SpuT-track  constructed  at  outset  to  furnish  outlet  for  products  of  par- 
ticular plant  may  constitute  part  of  transportation  facilities  of  carrier  oper- 
ated under  obligations  of  public  service  and  subject  to  regulation  by  public 
authority. 

Approved  i;i  United  States  v.  Louisiana  etc.  Ry.  Co.,  234  TT.  S.  24, 
58  Ik  Ed.  1194,  34  Sup.  Ct.  741^  holding  logging  roads  have  beeome 
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carriers  of  freight  and  are  no  longer  mere  plant  facilities,  and  order 
of  Interstate  Commerce  Commission  directing  discontinuance  of  division 
of  rates  with  another  railroad  is  void;  dissenting  opinion  in  Nord- 
gard  V.  Marysville  etc.  Ry.  Co.,  218  Fed.  742, 134  C.  C.  A.  415,  majority 
holding  logging  road  owned  by  mill  company  engaged  in  trans- 
porting logs  to  Paget  Sound  from  timber  lands  in  Washington  was  not 
engaged  in  interstate  oommeroe  within  meaning  of  Federal  Employers' 
Liability  Act  of  1908. 

Wisconsin  Statute  of  1907,  section  1797-llm,  as  amended,  permitting 
condenmatlon  of  right  of  way  for  spur-tracks,  is  valid. 

Approved  in  O'Neill  v.  Leamer,  239  U.  S.  250,  60  L.  Ed.  264,  36 
Sup.  Ct.  57,  upholding  Nebraska  statutes  of  1905  and  1909  establishing 
drainage  districts  and  authorizing  taking  of  property  therefor  by  emi- 
nent domain. 

Miscellaneous.  Cited  in  Manchester  v.  Board  of  Water  Commrs.  of 
Hartford,  241  U.  S.  650,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  affirming  judg- 
ment on  authority  of  principal  case. 

283  U.  &  22^-236,  58  L.  Ed.  930,  84  8np.  Ot  612»  UNITED  STATES  V. 
BIBDSAIJL.. 

To  constitute  act  of  officer  official  action,  it  is  nfit  necessary  that  It 
should  be  prescribed  by  statute;  it  is  sufficient  that  it  is  governed  by  lawful 
requirement  of  department  under  whose  authority  the  officer  was  acting. 

Approved  in  United  States  v.  Smull,  236  U.  S.  408,  411,  59  L.  EdL  642, 
643,  35  Sup.  Ct.  349,  departmental  rule  requiring  affidavit  from  appli- 
cant for  homestead  entry  stating  whether  he  has  made  other  entries 
under  section  2289,  Revised  Statutes,  is  not  inconsistent  with  section 
2290,  Revised  Statutes,  and  false  swearing  is  perjury  under  Criminal 
Code,  §125. 

233  U.  8.  236-249,  58  !■.  Ed,  036,  34  Sup.  Ct.  507,  DIAMOND  COAL  ft  COKE 
CO.  V.  UNITED  STATES. 

Patent  for  mineral  lands  secured  under  nonmineral  land  law  by  frandUp 
lent  practices,  although  not  void  open  to  collateral  attack,  is  voidable  and 
may  be  annulled  in  suit  by  government  against  patentee  or  purchaser  with 
notice  of  fraud. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  692,  58 
L.  Ed.  1549,  34  Sup.  Ct.  907,  holding  patent  to  railroad  under  grant  of 
1866  is  conclusive  evidence  upon  collateral  attack  of  nonmineral  char- 
acter of  land,  and  patent  is  valid  as  against  locator  of  mining  claim; 
Milner  v.  United  States,  228  Fed.  438,  143  C.  Q.  A.  13,  holding  approval 
by  Secretary  of  Interior  of  selection  list  of  lands  granted  to  Utah  by  act 
of  1894  for  agricultural  collie  is  not  conclusive  as  to  character  of  land. 
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Presumption  arlsicg  from  issue  of  patent  tbat  preceding  steps  required 
liy  law  were  duly  observed  and  obvious  necessity  for  stability  In  titles  rest- 
ing upon  oi&cial  instruments  require  that  goTemment  In  suits  to  annul  pat- 
ents sball  bear  burden  of  proof. 

Approved  in  Wright-Blodgctt  Co.  v.  United  States,  236  U.  S.  403,  59 
L.  Ed.  640,  35  Sup.  Ct.  339,  holding  in  suit  to  cancel  patents  issued  under 
homestead  laws  that  burden  of  proof  of  fraud  is  upon  government,  but 
burden  of  proving  title  has  passed  to  bona  fide  purchaser  for  value  is 
upon  grantee;  Washington  Securities  Co.  v.  United  States,  234  U.  S. 
80,  58  L.  Ed.  1223,  34  Sup.  Ct.  725,  holding  findings  in  ex  parte  proceed- 
ing that  lands  are  agricultural  not  coal  lands,  are  not  conclusive  upon 
government  in  suit  to  cancel  patent  obtained  by  fraud,  but  government 
has  burden  of  proof  of  fraud ;  Milner  ▼.  United  States,  228  Fed.  439, 143 
G.  C.  A.  13,  canceling  patent  to  coal  lands  in  Utah  obtained  by  fraud- 
ulent statements ;  United  States  v.  Peterson,  220  Fed.  609,  136  C.  C.  A. 
63,  holding  burden  of  proof  on  government  was  met  in  suit  to  cancel  pat- 
ent to  homestead  land  entered  for  another  who  paid  filing  fees  and  agreed 
to  pay  for  homestead  right. 

There  is  no  fixed  rule  that  lands  become  Taluable  for  coal  only  through 
its  actual  discovery;  on  the  contrary,  they  often  become  so  through  adja- 
cent disclosures;  and  when  that  question  arises,  any  evidence  logically  rele- 
vant to  the  issue  is  admissible,  due  regard  being  had  to  the  time  to  which 
It  must  relate. 

Approved  in  Milner  v.  United  States,  228  Fed.  436,  143  C.  C.  A.  13, 
applying  rule  in  suit  to  quiet  title  of  United  States  and  holding  lands 
adjacent  to  coal  cliffs  were  known  coal  lands  and  did  not  pass  in  grant 
to  Utah  of  lands  for  agiicultural  college  by  Enabling  Act  of  1894. 

233  U.  S.  260-260,  L.  B.  A.  1915A,  1113,  68  L.  Ed.  943,  34  Sup.  Ot.  498, 
Ell  PASO  BBICK  CO.  ▼.  McEinaHT. 

Not  cited. 

233  XT.  S.  261-268,  68  L.  Bd.  949,  34  Sup.  Ot.  602,  AMBBIOAN  IBON  ft 
STEBL  MFa.  OO.  v.  SEABOABD  AIB  LINB  BT.  00. 

General  rule  that  after  property  of  insolvent  is  In  custodia  legis,  in- 
terest thereafter  accruing  is  not  allowed  on  debts  payable  out  of  fund 
realized  from  sale  of  property,  is  not  because  property  loses  interest  bear- 
ing qualities,  but  is  necessary  and  enforced  rule  of  distribution  due  to  fact 
that  assets  are  usually  insulficient  to  pay  debts  in  fulL 

Approved  in  Huff  v.  Bidwell,  218  Fed.  10,  133  C.  C.  A.  646,  allowing 
interest  on  all  claims  where  estate  of  alleged  insolvent  proves  to  be  sufB- 
cient  to  pay  all  creditors  in  full;  Pennsylvania  Steel  Co.  v.  New  York 
City  Ry.  Co.,  216  Fed.  472,  132  C.  C.  A.  518,  supply  claims  against  in- 
solvent railroad  which  are  given  preferenoe  to  claims  of  general  creditors, 
XX— 6T 
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are  entitled  to  interest  after  appointment  of  receivers,  where  fund  is 
sufficient  to  pay  all  such  claims,  principal  and  interest. 

233  U.  8.  269-278,  58  L.  Ed.  964,  34  8ap.  Ct.  605,  FRANKLIN  ▼.  LYNCH. 
White  person  admitted  to  mambarshlp  in  Indian  trlbs  by  intermarriage 
cannot  thereafter  claim  rights  of  white  person  for  Purpose  of  conveying 
expectancy  and  rights  of  Indian  for  purpose  of  securing  allotment 

Approved  in  Mullen  v.  Simmons,  234  U.  S.  198,  58  L.  Ed.  1276,  34  Sup. 
Ct.  857,  Act  of  July.  1902,  §  15,  prohibiting  encumbrances  of  allotments 
by  deed,  debt  or  other  obligation  during  period  of  restriction  upon 
alienation  applies  to  judgment  against  allottee  based  upon  tort  amount- 
ing to  crime. 

233  U.  a  (^3-291,  58  L.  Ed.  967,  34  8up.  Ot  666,  TEVIS  T.  BYAN. 

The  Federal  Supreme  Oenrt  will  leave  undisturbed  decisions  of  tenl- 
torial  Supreme  Court  turning  upon  local  practice. 

Approved  in  The  John  li  Estate  v.  Brown,  235  U.  S.  349,  69  L.  Ed.  265, 
35  Sup.  Ct.  106,  holding  decision  of  Supreme  Court  of  Hawaii  that  de- 
vise of  lands  was  in  fee  and  not  life  estate  should  not  be  declared  void 
by  another  territorial  court  sitting  long  afterwards  for  matters  of  form 
and  procedure. 

233  U.  S.  291-304,  68  L.  Ed.  967,  34  Sup.  Ct.  488,  LEWIS  V.  FBICK 

Finding  of  Secretary  of  Commerce  and  Labor  upon  question  of  fact  in 
deportation  proceeding  is  binding  upon  court,  where  hearing  la  fairly  con- 
ducted. 

Approved  in  Gegrow  v.  Uhl,  239  U.  S.  9,  60  L.  Ed.  118,  36  Sup.  Ct.  3, 
holding  findings  of  commissioner  on  question  whether  alien  comes  under 
Immigration  Act  of  1907  are  reviewable  and  revei*sing  order  of  deporta- 
tion of  Russians  as  **  likely  to  become  a  public  ehai-ge"  on  ground  that 
labor  market  of  inmiediate  destination  is  overstocked;  Lam  Fung  Yen  v. 
Frick,  233  Fed.  396,  Ann.  Cas.  1917C,  232,  147  C.  C.  A.  329,  affirming 
order  of  deportation  of  alien  Chinese  person  entering  United  States  as 
minor  son  of  merchant  domiciled  in  this  country,  where  he  intended  to 
make  his  living  by  gambling  and  was  likely  to  become  public  charge; 
Wallis  V.  United  States,  230  Fed.  75,  144  C.  C.  A.  369,  holding  evidence 
sustained  findings  of  Secretary  of  Labor  that  four  Chinese  perd^ons  enter- 
ing from  Canada  were  aliens  of  excluded  class  entering  country  in  viola- 
tion of  law;  Chin  Teung  v.  Skefiington,  229  Fed.  860,  decision  of  imini- 
gi-ation  commissioner  that  alien  Chinese  intended  to  enter  United  States 
by  way  of  Canada  is  conclusive,  and  evidence  as  to  residence  in  Canada, 
not  offered  in  deportation  proceeding,  is  inadmissible  in  habeas  eorpas 
proceeding  to  sustain  contention  that  alien  should  be  deported  to  Canada, 
not  to  China;  Ex  parte  Chin  Him,  227  Fed.  133,  ordering  deportation  to 
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China  of  alien  Chinese  person  entering  from  Canada ;  Ex  parte  Lam  Pni, 
217  Fed.  .461,  holding  order  of  deportation  of  alien  Chinese  person  hav- 
ing certificate  of  admission  as  student,  upon  ground  that  he  was  laborer 
was  unsupported  by  evidence;  dissenting  opinion  in  Wong  Yee  Toon  v. 
Stump,  233  Fed.  199,  147  C.  C.  A.  200,  majority  holding  evidence  insuffi- 
cient to  sustain  charge  of  fraud  in  obtaining  certificate  as  member  of 
exempt  class  by  minor  son  of  Chinese  merchant  and  reversing  order  of 
deportation. 

Bestinatlon  of  alien  deported  under  section  2  of  Alien  InmiigraUon  Act 
of  1907  is  to  be  determined  in  light  of  sections  20,  21  and  36,  and  latter 
section,  at  least,  indicates  intent  to  deport  aliens,  coming  thence,  to  trans- 
Atlantic  and  trans-Pacific  ports  although  foreign  territory  on  this  cont^ient 
may  have  been  crossed  on  the  way  to  this  country. 

Approved  in  Wong  Back  Sue  v.  Connell,  233  Fed.  666, 147  C.  C.  A.  467, 
and  Bun  Chew  v.  Connell,  233  Fed.  223,  147  C.  C.  A.  226,  both  affirming 
order  of  deportation  to  China  of  alien  Chinese  person  entering  United 
States,  going  to  Mexico,  and  fraudulently  re-entering  United  States; 
Wallis  V.  United  States,  230  Fed.  76,  144  C.  C.  A.  369,  holding  evidence 
warranted  deportation  to  China  of  four  alien  Chinese  persons  entering 
from  Canada ;  Ex  parte  Woo  Jan,  228  Fed.  930,  933,  construing  Immigra- 
tion Act  of  1907  and  holding  Chinese  laborer  in  country  in  violation  of 
Exclusion  Acts  is  not  subject  to  deportation  by  Immigration  Depart- 
ment ;  Ex  parte  Chin  Him,  227  Fed.  133,  finding  of  Department  of  Labor 
that  alien  Chinese  persons  are  unlawfully  within  United  States  is  bind- 
ing upon  courts  where  fair  hearing  is  given  and  contention  of  citizenship 
not  proved;  Ung  Bak  Foon  v.  Prentis,  227  Fed.  410,  142  C.  C.  A.  102, 
affirming  order  of  deportation  to  China  of  alien  Chinese  person  embark- 
ing from  Hong  Kong  for  point  in  Canada  and  unlawfully  entering  United 
States  after  stay  of  few  months  in  Canada;  United  States  ex  rel.  Ng 
Hen  V.  Sisson;  220  Fed.  539,  holding  alien  Chinese  person  entering  from 
Canada  not  having  shown  domicile  in  Canada,  may  be  deported  to  China ; 
Lee  Sim  v.  United  States,  218  Fed.  436,  134  C.  C.  A.  232,  holding  alien 
Chinese  person  smuggled  into  United  States  from  Canada  which  he  en- 
tered with  purpose  of  being  smuggled  into  United  States  may  be  deported 
to  China  under  Immigration  Act  of  1907. 

Distinguished  in  United  States  v.  Sisson,  232  Fed.  601,  146  C.  C.  A. 
557,  holding  alien  Chinese  person  entering  from  Canada,  where  he  had 
lived  three  or  four  years,  should  be  deported  to  Canada,  not  to  China; 
United  States  v.  Sisson,  230  Fed.  975,  976, 145  C.  C.  A.  168,  ordering  de- 
portation to  Canada  of  alien  Chinese  person  entering  from  Canada. 

Quaere,  whether  that  part  of  deportation  order  which  determines  desti- 
nation of  alien  is  open  to  inquiry  upon  habeas  corpus. 

Cited  in  United  States  v.  Sisson,  232  Fed.  601,  146  C.  C.  A.  557,  hold- 
ing that  part  of  deportation  order  determining  destination  is  open  to 
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inquiry  on  habeas  corpus  and  modifying  order  by  directing  alien  to  be 
returned  to  Canada;  Wallis  v.  United  States,  230  Fed.  73,  144  C.  C.  A. 
369,  assuming  without  deciding  that  court  may  upon  habeas  corpus  in- 
quire into  that  part  of  deportation  order  determining  destination  of 
alien;  United  States  ex  rel.  Ng.  Hen  v.  Sisson,  220  Fed.  540,  amending 
warrants  of  deportation  to  indicate  port  to  which  alien  Chinese  persons 
lire  to  be  deported. 

Legal  meaning  of  "any.*'    Note,  Ann.  Gas.  1916E,  17. 

Miscellaneous.  Cited  in  Lew  Ling  Chong  v.  United  States,  222  Fed- 
199,  137  C.  C.  A.  635,  construing  Immigration  Act  of  1910  and  holding 
minor  son  of  Chinese  merchant  domiciled  in  this  country,  is  not  subject 
to  deportation. 

233  XT.  S.  304-318,  68  L.  Ed.  974,  3A  Sup.  Ot.  493,  SINGER  SEWINO  MACH. 
CO.  y.  BBICEXIiL. 

Federal  Supreme  Court  has  Jurisdiction  of  direct  appeal  from  Federal 
District  Court  under  Judicial  Code,  section  238,  where  State  statute  Is 
claimed  to  be  in  contravention  of  Federal  Constitution. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  292,  59  L.  Ed.  961,  35  Sup. 
Ct.  543,  holding  in  suit  to  enforce  attorney  *s  lien  for  services  upon  fund 
to  be  paid  to  estate  that  appellate  jurisdiction  of  Federal  Supreme  Court 
under  section  250,  from  judgment  of  Court  of  Appeals  of  District  of 
Columbia,  based  upon  substantial  ground  other  than  jurisdiction,  extends 
to  determination  of  all  questions  presented  by  record. 

Separate  license  taxes  imposed  by  Alabama  statute  of  1911  upon  busi- 
nees  of  selling  aeiwliig-mactalnes  in  each  county  in  State  and  npoti  eadi  de- 
livery wagon,  not  applying  to  mercbants  having  regularly  established  places 
of  business.  Is  valid  as  to  agencies  of  foreign  corporation  carrying  on  intra- 
state business,  and  is  inapplicable  to  those  engaged  in  interstate  commerce. 

Approved  in  Central  Trust  Co.  v.  George  Lueders  &  Co.,  221  Fed.'832, 
137  C.  C.  A.  387,  upholding  Kentucky  Statutes,  §  2487,  giving  employees 
and  materialmen  lien  upon  property  of  public  service  corporations  on  its 
distribution  among  creditors;  Marconi  Wireless  Tel.  Co.  v.  Common- 
wealth, 218  Mass.  569,  Ann.  Gas.  1916C,  214,  106  N.  E.  315,  foreign  fuel 
company  maintaining  local  office  to  make  contracts  for  delivering  of  fuel 
in  State,  but  keeping  in  stock  of  goods  and  filling  orders  from  without 
State,  is  not  subject  to  foreign  corporation  tax  law  of  1909;  Marconi 
Wireless  Tel.  Co.  v.  Commonwealth,  218  Mass.  573,  Ann.  Oas.  1916C,  214, 
106  N.  E.  316,  foreign  corporation  maintaining  local  sales  shop,  whore 
orders  are  taken  subject  to  approval  by  home  office  and  where  repairs 
are  made  and  stock  kept  to  replace  broken  parts,  is  not  engaged  wholly 
in  interstate  commerce  and  is  subject  to  foreign  corporation  tax  law; 
Dalton  Adding  Mach.  Co.  v.  Commonwealth,  118  Va.  570,  88  S.  E.  169, 
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foreign  corporation  bringing  machines  into  State  for  exhibition  and  trial, 
and  making  contracts  of  sale  requiring  approval  of  home  office,  is  sub- 
ject to  Virginia  Code,  §  1104,  requiring  certificate  of  authority  to  trans- 
act business  within  State. 

Effect  of  partial  invalidity  of  statute.    Notc^  Ann.  Gas.  1916D,  89. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or  ser- 
vices as  attempted  regulation  of  interstate  commerce.  Note,  Ann. 
Gas.  1916B»  496. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.  Note,  Ann. 
Gas.  1916G,  1249. 

State  has  wide  range  of  discretion  with  respect  to  establisblng  classes 
for  purpose  of  imposing  revenue  taxes,  and  its  laws  are  not  to  be  set  aside 
as  discriminatory  unless  it  cltarly  appeals  no  rational  basis  for  dasslflca- 
tion  exists. 

Approved  in  Peninsular  Cas.  €o.  v.  State,  68  Fla.  423,  67  South.  168, 
upholding  statute  of  1907  requiring  insurance  companies  to  pajr  two  per . 
cent  of  gross  receipts  of  premiums  received  from  policy-holders  in  State. 

233  XT.  a  318-326,  68  K  Ed.  980,  34  Sup.  Ot.  596,  O'SUUjIVAN  v.  FEUX. 

Fact  that  the  action  depends  upon  or  arises  under  Federal  laws  does 
not  preclude  application  of  State  statute  of  limitations. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  423,  Ann. 
Gas.  1916B,  691,  59  L.  Ed.  655,  35  Sup.  Ct.  328,  holding  State  statute  of 
limitations  does  not  apply  in  shipper's  action  for  damages,  since  Act  of 
Congress  of  June  29,  1906,  §  16|  was  effective  before  claim  was  barred 
by  local  limitation. 

Action  for  damages  for  personal  assault  brought  against  persons  con- 
spiring to  intimidate  voters  in  violation  of  Revised  Statutes,  sections  5508, 
5509,  is  for  remedial  damages,  and  not  for  penalty,  and  is  barred  by  pre- 
scription of  one  year  under  Louisiana  Civil  Code,  articles  3536,  3537. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S!  423,  Ann. 
Gas.  1916B,  691,  59  L.  Ed.  654,  35  Sup.  Ct.  328,  liability  sought  to  be 
enforced  in  shipper's  action  for  damages  is  not  punitive,  but  remedial. 
as  shown  by  sections  8,  9,  14  and  16  of  Act  to  Regulate  Commerce  and 
Revised  Statutes,  §  1047,  placing  limitation  of  five  years  on  suit  for 
penalty  does  not  apply. 

233  U.  S.  325-330,  58  K  Ed.  983,  34  Snp.  Ct.  599,  KANSAS  CFTY  S.  B.  GO. 
y.  ANDERSON. 

Statute  of  Arkansas  imposing  double  damages  and  attomesrs*  fees  upon 
railroad  not  posting  notice  at  nearest  station  when  stock  is  killed  by  its 
trains  is  not  denial  of  equal  protection  of  laws  in  that  it  singles  out  rail- 
roads and  litigants  in  general  are  not  subject  to  such  burdens. 
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Approved  in  Missouri  etc.  Ry.  Co.  v.  Cade,  233  U.  S.  651,  58  L.  Ed. 
11S9,  34  Sup.  Ct.  678,  upholding  Texas  statute  of  1909  imposing  attor- 
ney's fee  upon  defeated  defendant  in  actions  for  overcharges  in  freight 
or  express,  or  for  claims  for  loss  or  damages  to  freight  or  for  stock  killed 
or  injured;  Seaboard  etc.  Ry.  Co.  v.  Robinson,  68  Fla.  410,  411,  67  South. 
139,  140,  upholding  statute  authorizing  recovery  of  double  damages  and 
attorney  fees  for  failure  of  railroad  to  pay  claims  within  sixty  days  of 
its  presentation. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  L.  R.  A. 
1915E,  944,  945. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  85. 

■ 

Liability  of  railroad  company  for  negligent  injury  to  animals  tres- 
passing on  right  of  way,  generally.    Note,  6  N.  0.  0.  A.  374,  875. 

233  U.  8.  331-4{34,  58  I..  Ed.  985,  84  Sup.  Ot.  596,  HAMMOITO  PACKINO 

00.  T.  MOITTAKA. 

Apart  from  interference  with  interstate  commerce,  State  may,  liy  Uoense 
tax,  restrict  mannfactnre  of  oleomargarine,  altboiiA  it  does  not  so  hamper 

manufacture  of  butter. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  368,  60  L.  Ed. 
691,  36  Sup.  Ct.  379,  upholding  Florida  statute  of  1913,  imposing  license 
taxes  on  merchants  using  profit-sharing  coupons  and  trading-stamps  f 
Price  V.  Illinois,  238  U.  S.  452,  59  L.  Ed.  1405,  35  Sup.  Ct.  892,  uphold- 
ing pure  food  law  of  Illinois  of  1907  prohibiting  sale  of  food  preserva- 
tives containing  boric  acid;  People  v.  Weiner,  271  111.  78,  110  N.  E.  872, 
holding  act  of  1915,  relating  to  use  of  second-hand  material  in  manu- 
facturing for  sale  of  mattresses,  quilts  or  bed  comforters,  is  void ;  Greene 
v.  L.  Fish  Furniture  Co.,  272  111.  153,  111  N.  E.  727,  upholding  Factory 
Act,  §  14,  requiring  factories,  mills  and  workshops  to  be  provided  with 
fire-escapes. 

233  T7.  S.  ^4-345,  58  L.  Ed.  988,  34  Sap.  Ot.  592,  OHIOAGO,  M.  ft  ST.  P. 
B.  B.  CO.  V.  IOWA. 

Whether  commerce  Is  interstate  or  intrastate  must  he  determined  hy 
essential  Character  of  commerce  and,  not  hy  mere  hilling  or  forms  of  con- 
tract. 

Approved  in  United  States  v.  Philadelphia  etc.  Ry.  Co.,  232  Fed.  949, 
950,  indictment  char^'ing  carrier  with  enp^aging  in  interstate  commerce 
without  filing  tariffs  by  shipments  of  coal  from  point  in  Pennsylvania  to 
port  in  State  and  thence  by  water,  is  insufficient  as  shipment  between 
points  in  State  may  be  separate  intrastate  shipment ;  Deardorff  v.  Chicago 
etc.  Ry.  Co.,  263  Mo.  76,  172  S.  W.  336,  shipment  of  stock  from  point  in 
Missouri  to  Kansas  City  stockyards  and  unloaded  on  Kansas  side  of 
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line  is  interstate,  and  fact  that  stock  is  driven  back  to  sale  pens  on  Mis- 
souri side  of  line  does  not  change  it  to  intrastate  shipment ;  Chicago  etc. 
Ry.  Co.  V.  Harrington,  44  Okl.  48,  143  Pac.  328,  holding  intrastate  con- 
tract of  shipment  requiring  notice  upon  which  defendant  relies  is  void 
under  section  9,  article  XXIII  of  State  Constitution. 

Besbipment  by  consignee  of  Interstate  shipment  of  commodities  in  cars 
in  which  they  were  received  does  not  necessarily  establish  contlnnlty  of 
movement  or  prevent  reshipment  ftom  having  independent  and  intrastate 
character. 

Distinguished  in  State  v.  Louisville  etc.  R.  R.  Co.,  69  Fla.  216;  67 
South.  876,  denying  mandamus  to  compel  railroad  to  use  its  terminal 
facilities  to  distribute  carloads  of  freight  of  competing  line. 

State,  acting  within  its  Jurisdiction  and  not  in  hostility  to  any  Federal 
legnlatlon  of  interstate  commerce,  may  compel  carrier  to  accept  for  trans- 
portation over  its  line  cars  already  loaded  and  in  suitable  condition. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  629,  631,  632,  69  L.  Ed.  755,  756,  757,  35  Sup.  Ct.  422, 
upholding  order  of  Michigan  Railroad  Commission  requiring  physical 
connection  to  be  made  between  tracks  of  interstate  railroad  ^nd  street 
railway  for  interchange  of  passengers  and  of  freight  including  carload 
lots ;  Wisconsin  Telephone  Co.  v.  Railroad  Commission,  162  Wis.  409,  156 
N.  W.  621,  upholding  Laws  of  1911,  c.  646,  §§1,  2,  and  order  of  com- 
mission requiring  physical  connection  of  telephone  systems,  where 
patrons  using  wire  are  required  to  pay  regular  toll  and  for  extra  service. 

Power  of  State  or  Public  Service  Commission  to  compel  public  ser- 
vice corporations  to  make  connections  with  each  other.  Note, 
Ann.  Cas.  19150,  850. 

Requiring  connection  or  joint  use  of  properties  of  public  service  cor- 
poration as  a  taking.    Note,  50  L.  R.  A.  (N.  S.)  65S,  656. 

233  U.  8.  34&-352,  58  L.  Ed.  998,  34  Sup.  Ct.  589,  WHITE  v.  ISLAND 
TBAKSP.  00. 

Under  provisions  of  Revised  Statutes,  sections  4283,  4284,  4285,  pro- 
ceeding for  limitation  of  llahllity  may  be  maintained  where  there  Is  but 
single  claim,  as  plurality  of  claims  is  not  essentiaL 

Approved  in  In  re  Louisville  &  Cincinnati  Packet  Co.,  223  Fed.  188, 
189,  under  Revised  Statutes,  §§  4283,  4285,  giving  ship  owners  right  to 
limit  liability  in  certain  cases.  District  Court  having  custody  of  vessel 
has  jurisdiction  of  proceeding  to  limit  liability  in  libel  for  injuries 
resulting  from  collision ;  Shipowners  &  Merchants'  Tugboat  Co.  v.  Ham- 
mond Lumber  Co.,  218  Fed.  163,  134  C.  C.  A.  575,  holding  in  proceed- 
ing to  limit  liability  that  both  towing  tugs  were  equally  liable,  if  liable 
at  all,  and  both  must  be  surrendered,  if  either  was,  but  dismissing 
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petition  where  value  of  tugs  greatly  exceeds  claim  and  action  for  dam- 
ages has  heen  brought  in  State  court. 

233  U.  8.  852-364,  68  L.  Ed.  996,  84  8ap.  Ot.  691,  FABBUGIA  T.  CTnTA- 
DELPHIA  ft  BEADING  BY.  OO. 

Provialon  of  Jlidlcial  Code,  section  238,  for  direct  writ  of  error  to  Su- 
preme Court  "in  any  case  in  which  the  Jurisdiction  of  the  court  is  In  issue/' 
refeis  to  cases  in  which  the  power  of  the  court  as  a  Federal  court  is  in  issue. 

Approved  in  Male  v.  Atchison  etc.  Ry.  Co.,  240  U.  S.  99,  60  L.  Ed. 
542,  36  Sup.  Ct.  352,  holding  coiporation  is  entitled  to  be  sued  in  dis- 
trict of  residence  and  Federal  court  of  another  district  has  no  juris- 
diction, without  its  consent,  of  action  involving  Federal  question. 

Jurisdiction  of    action  under  Federal    Employers'  Liability  Act. 
Note,  Ann.  Ona*  1916B,  156. 

Federal  Employers'  Liability  Act.    Note,  L.  B.  A.  1915C,  75. 

233  U.  S.  354-361,  L.  B.  A.  1916D,  685,  68  L.  Ed.  997,  34  Sop.  Ct.  687,  TEN- 
NESSEE COAL,  IBON  &  B.  B.  CO.  v.  GEOBOE. 

State  courts  in  trying  case  under  statute  of  another  State  creating 
transitory  cause  of  action  are  bound  to  give  full  faith  and  credit  to  all 
those  substantial  provisions  of  statute  inhering  in  cause  of  action  or  naming 
conditions  on  which  right  to  sue  depends;  but  State  cannot  create  transi- 
tory cause  of  action  and  at  same  time  destroy  light  to  sue  in  any  court 
having  jurisdiction. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  495,  L.  B.  A. 
1915F,  736,  59  L.  Ed.  1067,  36  Sup.  Ct.  655,  judgment  in  action  in 
Washington  court,  by  widow  as  administratrix,  for  death  of  husband 
in  Idaho  is  not  bar  to  recovery  by  mother  in  action  for  death  in  Idaho, 
where  mother  and  wife  were  equal  heirs  under  Idaho  law  and  mother 
was  not  represented  in  suit  in  Washington;  D.  R.  Wilder  Mfg.  Co.  v. 
Corn  Products  Refining  Co.,  236  U.  S.  175,  Ann.  Oafl.  1916A,  118,  59 
L.  Ed.  526,  35  Sup.  Ct.  398,  in  action  for  price  of  com  syrup,  defense 
of  nonliability  on  ground  that  manufacturing  company  is  combination 
illegal  under  Sherman  Anti-trust  Act  cannot  be  set  up;  Union  Pac. 
R.  Co.  v.  Frank,  226  Fed.  910,  141  C.  C.  A.  510,  holding  in  stockholdeiV 
suit  to  enjoin  railroad's  control  of  another  railroad  in  violation  of 
Sherman  Anti-trust  Act  that  individual  cannot  maintain  action  to  en- 
force provisions  of  such  act  generally,  but  must  show  special  damage 
to  himself  from  violation  of  act. 

233  U.  S.  362-388,  68  L.  Ed.  1001,  34  Sup.  Ct.  627,  CABONDELET  CAKAI. 
&  NAV.  CO.  V.  LOXnSIANA. 

Fact  that  State  Supreme  Court  did  not  refer  to  act  of  1906  claimed  to 
Impair  contract  rights  of  canal  company  under  act  of  1868  does  not  put  it 
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aside  from  consideration;  and  If  it  was  an  assertion  of  legislative  power 
against  snch  contract,  and  was  an  essential,  altboagh  onmentioned  element, 
of  decision  under  review,  it  is  basis  for  Federal  question  set  up. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  tJ.  S.  171, 
59  L.  Ed.  181,  35  Sup.  Ct.  62,  holding  Federal  Supreme  Court  in  deter- 
mining whether  ordinance  alleged  to  impair  prior  ordinance  has  been 
given  effect  is  not  limited  to  language  of  opinion  of  State  court. 

233  XT.  &  389-434,  L.  B.  A.  19160,  1189,  68  L.  Ed.  1011,  34  Sup.  Ct.  612, 
GERMAN  ALLIANCE  INS.  CO.  v.  LEWIS. 

Business  of  Insurance  is  so  far  affected  with  public  interest  as  to  Justify 
legislative  regulation  of  its  rates. 

Approved  in  Terminal  Taxicab  Co.  v.  Kutz,  241  U.  S.  265,  266,  Ann. 
Oafi.  1916D,  767,  60  L.  Ed.  986,  987,  36  Sup.  Ct.  583,  holding  taxicab 
company  is  bound  to  furnish  information  to  commission  as  to  terminal 
and  hotel  business,  but  not  as  to  its  garage  rates;  Terminal  Taxicab 
Co.  V.  Harding,  43  App.  D.  C.  124,  126,  holding  taxicab  company  trans- 
porting passengers  to  and  from  station  under  contract  with  railroa^l, 
and  under  contract  with  hotel,  furnishing  livery  service  for  g^uests,  and 
maintaining  garages  from  which  automobiles  may  be  ordered  by  tele- 
phone, is  agency  for  public  use  under  act  of  Congress  of  1913  subject 
to  regulation  by  Public  iTtilities  Commission;  State  v.  Spokane  etc. 
R.  Co.,  89  Wash.  605,  154  Pao.  1113,  Public  Service  Commission  Law  of 
1911  declaring  companies  selling  electricity  for  light,  heat  and  power 
to  be  public  service  corporations  subject  to  regulation  by  commission, 
does  not  apply  to  traction  company  selling  surplus  to  various  private 
buyers;  dissenting  opinion  in  United  States  v.  Ohio  Oil  Co.,  234  U.  S. 
566,  58  If.  Ed.  1472,  34  Sup.  Ct.  956,  majority  upholding  provision  of 
Hepburn  Act  of  1906  requiring  pipe-lines  to  become  common  carriers 
as  condition  precedent  to  engaging  in  interstate  commerce. 

Whether  rate  regulation  is  necessary  to  the  purpose  is  matter  for  legis- 
lative judgment,  not  judicial;  function  of  the  courts  is  to  determine  the 
existence  of  power. 

Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  699,  51  L.  R.  A. 
(N.  S.)  1097,  58  L.  Ed.  1161,  34  Sup.  Ct.  761,  provision  of  New  York 
labor  law  of  1910  requiring  semi-monthly  payments  in  cash  of  em- 
ployees of  specified  occupations  is  valid  exercise  of  j)olice  power,  as  to 
railroad  incorporated  in  State;  dissenting  opinion  in  Coppage  v.  Kan- 
sas, 236  U.  S.  29,  L.  R.  A.  19150,  960,  59  L.  Ed.  452,  36  Sup.  Ct.  240, 
majority  holding  Kansas  statute  of  1909  d^eclaring  it  misdemeanor, 
punishable  by  fine  or  imprisonment,  for  employer  to  require  employee 
not  to  become  or  remain  member  of  labor  union  during  employment,  is 
void;  Standard  Home  Co.  v.  Davis,  217  Fed.  920,  upholding  Arkansas 
act  of  1913  regulating  investment  companies. 
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Discrimination  is  valid  if  not  arbitrary  in  legislattvo  sense,  tlist  la, 
outside  'of  discretion  of  legislature. 

Approved  in  Rast  v.  Van  Dcman  &  Lewis  Co.,  240  U.  S.  357,  365, 
60  L.  Ed.  687,  690.  36  Sup.  Ct.  374,  upholding  Florida  statute  of  1913 
imposing  taxes  upon  merchants  using  profit-sharing  coupons  or  trading- 
stamps;  Miller  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915F,  829,  59  L.  Bd- 
632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limiting 
hours  of  women  in  specified  occupations,  including  hotels;  International 
Harvester  Co.  v.  Missouri,  234  U.  S.  213,  52  L.  R.  A.  (N.  S.)  525,  58 
Is.  Ed.  1283,  34  Sup.  Ct.  859,  upholding  Missouri  anti-trust  laws  of 
1899  and  1909  prohibiting  combinations  of  vendors  of  commodities, 
but  not  those  of  vendors  of  labor  or  services ;  Atlantic  Coast  Line  R.  R. 
Co.  V.  Georgia,  234  U.  S.  289,  58  L.  Ed.  1317,  34  Sup.  Ct.  829,  uphold- 
ing Georgia  Statute  of  1908,  Civil  Code,  §§  2697,  2698,  requiring  rail- 
roads to  use  locomotive  electric  headlights  of  specified  form  and  power, 
and  exempting  from  its  operation  tram  roads,  mill  roads  and  logging 
roads;  People  v.  Charles  Schweinler  Press,  214  N.  Y.  407,  Ann.  Gas. 
1916D,  1059,  108  N.  E.  642,  upholding  labor  law  of  1913,  prohibiting 
employment  of  women  in  factories  between  10  o'clock  at  night  and 
6  o'clock  in  the  morning,  although  it  may  prevent  employment  of  some 
women  at  night  under  conditions  not  productive  of  harm. 

Kansas  statute  of  1009,  regulating  rates  of  lire  insurance  excepting 
fanners'  mutual  insurance  companies  from  its  operation,  is  valid. 

Approved  in  Rail  &  River  etc.  Coal  Co.  v.  Yaple,  214  Fed.  283,  uphold- 
ing Ohio  act  of  1914  regulating  weighing  of  coal  at  mines  and  author- 
izing Industrial  Commission  in  case  of  disputes  to  determine  amount 
of  impurities  for  purpose  of  ascertaining  amount  of  compensation; 
Young  V.  Duncan,  218  Mass.  353,  106  N.  E.  4,  upholding  Workmen's 
Compensation  Act  of  1911,  o.  751,  pt.  1,  §  5,  providing  that  employee 
waives  common-law  right  of  action  unless  he  gives  written  notice  to 
employer  at  time  of  employment  that  he  claims  such  right;  State  ex 
rel.  Martin  v.  Howard,  96  Neb.  291,  147  N.  W.  694,  upholding  sections 
147,  148,  149,  of  Laws  1913,  c.  154,  known  as  Insurance  Code,  permit- 
ting establishment  of  maximum  premium  rates  for  surety  and  fidelity 
companies  by  insurance  board. 

233  XT.  S.  434-447,  68  L.  Ed.  1030,  34  Sup.  Ot.  607,  WHEELEB  T.  SOHMBB. 

Provision  of  New  York  Inberitance  tax  law  of  1905,  imposing  tax  npon 
property  within  State  of  nonresident  intestate,  is  not  void  under  due  process 
clause  of  Fourteenth  Amendment. 

Approved  in  Bellows  Falls  Power  Co.  v.  Commonwealth,  222  Mass. 
62,  Ann.  Cas.  19160,  834,  109  N.  E.  897,  holding  shares  of  stock  in 
Vermont  corporation  owned  by  resident  are  taxable  by  State,  althou^^h 


1067  NADAL  v.  MAT.  233  U.  S.  447-464 

already  taxed  in  Ventiont  to  corporation;  Welch  v.  Boston,  221  Mass. 
158,  159,  109  N.  E.  175,  stocks  and  bonds  kept  in  Maine  and  devised 
in  trust  by  resident  of  Maine  to  residents  of  California  are  taxable  in 
State,  where  trustees  reside  in  State;  Bliss  v.  Bliss,  221  Mass.  204,  209, 
L.  R.  A.  1916A,  889,  109  N.  E.  149,  151,  holding  registered  State 
bond  owned  by  nonresident  and  kept  at  his  domicile  is  subject  to  suc- 
cession tax;  Walker  v.  Mansfield,  221  Mass.  602,  109  N.  E.  648,  exer- 
cise of  power  of  testamentary  disposition  by  legatee  of  will  covering 
property  in  another  State,  title  to  which  is  in  trustee  resident  of  such 
State,  is  not  subject  to  succession  tax  under  Statute  of  1919,  c.  527, 
§  8 ;  Clark  v.  Stevens,  218  Mass.  294,  105  N.  E.  1056,  stock  in  foreign 
corporation  held  by  trustees  appointed 'by  probate  court,  certificates  of 
which  are  in  State,  are  not  subject  to  inheritance  tax  under  statute 
of  1909;  State  ex  rel.  Graff  v.  Probate  Court,  128  Minn.  382,  383, 
L.  B.  A.  1916A,  901,  150  N.  W.  1097,  1098,  upholding  reciprocal  ex- 
emption amendment  of  1911  to  inheritance  tax  law  and  holding  non- 
resident's property  having  situs  in  State,  is  subject  to  succession  tax, 
although  devolution  of  property  is  governed  by  decedent's  domicile. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  919,  922. 

Liability  of  debt  due  from  resident  to  nonresident  to  succession 
tax.    Note,  L.  B.  A.  1916A,  897. 

233  XT.  S.  447-454,  68  L.  Ed.  1040,  34  Sup.  Ot.  611,  NADAIi  ▼.  MAT. 

Decisions  of  local  tribunals  upon  matters  of  purely  local  law  will  not 
be  overruled  by  the  Federal  Supreme  Court,  unless  error  Is  clearly  apparent, 
especially  where  they  have  become  a  rule  of  property. 

Approved  in  Cardona  v.  Quinones,  240  U.  S.  88,  60  L.  Ed.  540,  36 
Sup.  Ct.  348,  affirming  judgment  in  action  to  reeover  real  estate  in 
Porto  Rico,  where  both  courts  below  upheld  ten  year  prescription  under 
code  and  also  found  appellant  was  not  entitled  to  benefits  of  recording 
provisions  of  mortgage  law;  De  Villanueva  v.  Villanueva,  239  U.  S. 
299,  60  L.  Ed.  297,  36  Sup.  Ct.  Ill,  approving  judgment  of  Supreme 
Court  of  Philippines  which  upheld  court  of  first  instance  in  rejecting 
wife's  demand  for  divorce;  Reynolds  v.  Fewell,  236  U.  S.  66,  59  L.  Ed. 
470,  35  Sup.  Ct.  230,  following  settled  construction  of  Creek  laws  by 
Oklahoma  Supreme  Court  and  holding  noncitizen  entitled  to  land 
allotted  on  behalf  of  deceased  infant  daughter,  and  right  to  make  con- 
veyance of  such  land;  The  John  li  Estate  v.  Brown,  236  U.  S.  349, 
59  L.  Ed.  265,  35  Sup.  Ct.  106,  holding  decision  of  Supreme  Court  of 
Hawaii  that  devise  of  lands  was  in  fee  and  not  life  estate  should  not 
be  declared  vpid  by  another  territorial  court  sitting  long  afterward 
for  matters  of  form  and  procedure;  Denver  etc.  R.  R.  Co.  v.  Arizona 
etc.  R.  R.  Co.,  233  U.  S.  603,  58  L.  Ed.  1115,  34  Sup.  Ct.  691,  affirming 
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decision  of  territorial  court  of  New  Mexico  holding  railroad  entitled  to 
protection  under  sections  3860  and  3874,  Compiled  Laws,  as  soon  as 
final  location  was  completed 

233  U.  8.  454-461,  58  L.  Ed.  1041,  34  Sap.  Ot.  652,  SAN  JOAQUIN  ETC. 
CANAIi  &  IBB.  CO,  y.  STANISLAUS  COUNTY. 

Since  a  party  may  wait  until  law  is  passed  or  regulation  is  made  and 
then  insist  upon  Ills  constitutional  rights,  a  public  service  corporation  offer- 
ing no  evidence  as  to  water  rights  at  hearing  before  supervisors  by  whom 
rate  fixed,  may  attack  rates  of  that  body  not  taking  into  account  such 
water  rights. 

Approved  in  Wadley  Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661, 
59  L.  Ed.  411,  35  Sup.  Ct.  214,  upholding  order  of  Georgia  Railroad 
Commission  requiring  railroad  to  desist  from  demanding  prepayment 
of  freight  by  one  connecting  railroad  while  making  no  such  demand 
from  another  railroad  and  imposing  penalty  heavy  enough  to  secure 
obedience  to  order;  Van  Dyke  v.  Geary,  218  Fed.  121,  fact  that 
owners  of  water  system,  relying  on  lack  of  jurisdiction  of  corporation 
commission,  failed  to  introduce  evidence  of  valuation  of  property  for 
rate-making  purposes,  does  not  estop  them  from  denying  fairness  of 
valuation  or  that  rates  are  confiscatory;  Murray  v.  Public  Utilities 
Commission,  27  Idaho,  619,  620,  150  Pac.  50,  51,  refusal  of  commission 
to  consider  actual  present  value  of  water  right,  further  than  payment 
of  two  thousand  dollars  to  Indians,  as  element  in  establishing  rates, 
was  error. 

Appropriation  and  use  of  water  entitles  those  within  reach  of  it  to 
demand  use  of  reasonable  share  on  payment. 

Approved  in  Prosole  v.  Steamboat  Canal  Co.,  37  Nev.  167,  144  Pac 
744,  denying  rehearing  in  suit  enjoining  canal  company  from  refusing 
to  deliver  customary  amount  of  water  to  land  owner  for  irrigation  pur- 
poses. 

State  regulation  of  rates  of  irrigation  company.    Note,  L.  R.  A. 
1915D,  1206. 

233  XT.  a  461-472,  Ann.  Oas.  1915B,  322,  58  L.  Ed.  1046^  34  Sup.  Ct.  648, 
THADDEUS.  DAVIDS  CO.  v.  DAVIDS. 

Trademark  consisting  of  ordinary  surname  is  not  subject  of  exclusive 
appropriation  as  common-law  trademark,  but  under  fourth  proviso  of  sec- 
tion 6,  of  Trademark  Act  of  1906,  may  be  registered  as  trademark  upon 
showing  user  for  ten  years. 

Approved  in  G.  &  C.  Merriam  Co.  v.  Syndicate  Pub.  Co.,  237  IT.  S. 
622,  59  L.  Ed.  1160,  35  Sup.  Ct.  708,  holding  word  "Webster"  was  not 
subject  to  registration  under  act  of  1881  denying  right  of  applicant  to 
obtain  trademark  on  his  own  name,  and  under  act  of  1905,  allowing 
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sneh  right,  judgment  of  Cirenit  Court  of  Appeals  is  final ;  W.  A.  Gaines 
&  Co.  V.  Rock  Spring  Distilling  Co.,  226  Fed.  535,  141  C.  C.  A.  287, 
holding  trademark  in  words  "Old  Crow"  for  straight  whisky  regis- 
tered under  act  of  1905,  was  valid  and  infringed;  Planten  v.  Gedney, 
221  Fed.  283,  holding  letters  ''C.  &  C."  used  in  ''Planten's  C.  &  C.  or 
Black  Capsules"  are  merely  descriptive  of  drugs  used  and  are  not  sub- 
ject of  exclusive  appropriation  as  trademark,  and  registration  of  such' 
trademark  was  invalid;  Guth  Chocolate  Co.  v.  Guth,  216  Fed.  754, 
enjoining  use  of  name  "Guth"  on  packages  or  candy  offered  for  sale 
by  new  company  organized  by  defendant  after  sale  of  business  to  com- 
plainant; Heaton-Peninsular  Button  Fastener  Co.  v.  Independent  But- 
ton Fastener  Co.,  43  App.  D.  C.  267,  arguendo. 

Trademark  in  surname  validly  registered  under  foartli  proviso  of  sec- 
tion 5  of  Trademark  Act  of  1905  is  infringed  only  by  use  of  name  calcu- 
lated to  mislead  public  with  respect  to  origin  or  (ownership  of  goods. 

Approved  in  Rubber  etc.  Harness  Trimming  Co.  v,  Devoe  &  C.  T. 
Reynolds  Co.,  233  Fed.  154,  restricting  use  of  words  "set  in  rubber". 
on  brushes,  where  word  "rubberset,"  though  not  trademark,  has  ac- 
quired secondary  meaning  indicating  origin  of  manufacture;  Knabe 
Bros.  Co.  V.  American  Piano  Co.,  229  Fed.  30,  31,  143  C  C.  A.  325, 
refusing  to  enjoin  grandsons  of  original  manufacturer  of  pianos  from 
using  name  in  their  business  after  sale  of  assets  and  goodwill  of  original 
cdmpany,  but  requiring  notice  on  pianos  that  they  were  not  made  by 
original  manufacturer  or  his  successors;  Planten  v.  Gedney,  224  Fed. 
384,  385, 140  C.  C.  A.  68,  holding  trademark  '' Planten 's  C.  &  C.  or  Black 
Capsules"  was  validly  registered  under  act  of  1905,  and  was  infringed 
by  Gedney 's  C.  &  C.  (Black)  Capsules;  Standard  Paint  Co.  v.  Rubberoid 
Roofing  Co.,  224  Fed.  697,  140  C.  C.  A.  236,  enjoining  as  unfair  com- 
petition use  of  name  'Hubberoid"  after  decision  that  complainant  had 
no  trademark  in  name  "Rubberoid";  Sprigg  v.  Fisher,  222  Fed.  966, 
dismissing  bill  to  enjoin  infringement  of  registered  trademark  where 
there  is  no  similarity  except  in  descriptive  words  equally  open  to  both 
parties;  Louis  BergdoU  Brewing  Co.  v.  Bergdoll  Brewing  Co.,  218  Fed. 
134,  dismissing  suit  for  infringement  of  trademark  where  there  is  no 
averment  of  diverse  citizenship  and  averment  of  interstate  use  is  in- 
sufficient ;  Warner  Bros.  Co.  v.  Wiener,  218  Fed.  636,  134  C.  C.  A.  393, 
holding  trademark  in  surname  under  act  of  1905  is  to  be  protected 
not  only  against  literal,  but  against  colorable,  imitation,  and  enjoining 
use  of  "Wiener"  in  corset  business,  although  it  is  person's  own  sur- 
name, as  infringement  of  word  ** Warner";  Nashville  Syrup  Co.  v. 
Coca-Cola  Co.,  215  Fed.  529,  530,  Ann.  Gas.  1916B,  358, 132  C.  C.  A.  39, 
holding  name  Coca-Cola  registered  as  trademark  for  syrup  used  as 
basis  for  carbonated  drinks  and  used  exclusively  by  owner  for  more 
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than  ten  years  prior  to  1905  is  infringed  by  name  Fletcher's  Coca-Cola 
on  similar  product. 

Use  of  another's  trademark  or  insi^ia  for  advertising  purposes 
as  infringement  or  unfair  competition.  Note^  L.  R.  A.  1915B, 
891. 

283  U.  S.  473-478,  AnB.  Oas.  19140,  163,  58  I*.  Ed.  1061,  34  Sap.  Ot.  646, 
ILLINOIS  OENT&AL  B.  B.  OO.  ▼.  BEHBEN8. 

LiabiUty  of  interstate  carrier  for  Injuries  to  employee  is  subject  to 
congressional  regulation,  wbetlier  particular  serrice  being  performed  at  time 
of  Injury,  isolatedly  considered,  was  in  Interstate  or  intrastate  commerce. 

Approved  in  Houston  etc.  Ry.  Co.  v.  United  States,  234  U.  S.  352, 
363,  58  L.  Ed.  1348,  1349,  34  Sup.  Ct.  833,  upholding  order  of  Inter- 
state Commerce  Commission  requiring  carriers  to  desist  from  charging 
higher  rates  from  Shreveport  to  certain  points  in  Texas  and  inter- 
mediate points  than  is  -tharged  from  latter  points  toward  Shreveport 
for  equal  distances,  although  intrastate  rates  are  thereby  affected; 
Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  40,  41,  60  L.  Ed.  877,  36  Sup. 
Ct.  482,  Federal  Safety  Appliance  Act  of  1893  as  amended  in  1903 
and  1910  is  within  power  of  Congress,  and  employee  of  interstate  road 
injured  by  defective  appliance  has  right  of  action,  though  not  engaged 
in  interstate  commerce. 

Federal  Employers'  Liability  Act  as  superseding  common  and  statu- 
,      tory  law  on  same  subject.    Note,  Ann.  Oas.  1915B,  494. 

Oongress  in  enacting  Employers'  Liability  Act  of  1908  intended  to  con- 
fine liability  of  carrier  to  injuries  occurring  when  particulac  semce  in 
wMch  employee  is  engaged  is  pari;  of  interstate  commerce. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Harrington,  241  U.  S.  180,  60 
L.  Ed.  942,  36  Sup.  Ct.  617,  11  N.  C.  C.  A.  992,  employee  of  interstate 
road  engaged  in  removal  of  coal,  for  use  of  interstate  trains,  from 
storage  tracks  to  coal-shed,  is  not  engaged  in  interstate  commerce 
within  Federal  Employers'  Liability  Act;  Seaboard  Air  etc.  Ry.  Co.  v. 
Koennccke,  239  U.  S.  355,  60  L-  Ed.  327,  36  Sup.  Ct.  127,  holding  in 
action  for  death  of  employee  under  Federal  Employers'  Liability  Art 
of  1908  that  such  employee  engaged  in  distributing  cars  from  inter- 
state train  and  clearing  track  for  another  intei'state  train  was  engaged 
in  interstate  commerce;  Boyle  v.  Pennsylvania  R.  Co.,  228  Fed.  270, 
142  C.  C.  A.  558  (affirming  221  Fed.  456),  holding  employee  injured 
while  inspecting  intrastate  passen^f  train  is  not  within  Federal  Em- 
ployers' Liability  Act  of  1908,  although  train  connected  with  inter- 
state trains  advertised  fact  and  frequently  carried  interstate  passen- 
.  gers;  Columbia  etc.  R.  Co.  v.  Sauter,  223  Fed.  608,  139  C.  C.  A.  150, 
employee  killed  while  constructing  bridge  for  interstate  train,  is  en- 
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gaged  in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Illinois  Cent.  R.  Co.  v.  Rogers,  221  Fed.  53,  136  C.  C.  A.  530,  employee 
engaged  in  cleaning  stencils  used  to  mark  interstate  cars  is  not  engaged 
in  interstate  commerce  within  Federal  Employers'  Liability  Act;  Erie 
R.  Co.  V.  Jacobus,  221  Fed.  338,  137  C.  C.  A.  151,  employee  of  tugboat 
injured  while  tugboat  was  tying  up  at  home  dock  after  interstate 
trip  was  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act;  Connole  v.  Norfolk  etc.  Ry.  Co.,  216  Fed.  824,  holding 
interstate  carrier  may,  through  same  employees,  engage  at  given  time 
in  interstate  and  at  another  time  in  intrastate  commerce,  and  sus- 
taining motion  to  strike  paragraph  from  petition  because  there  was 
no  averment  in  petition  that  employer  or  employee  had  accepted  and 
become  bound  by  provisions  of  Ohio  Workmen's  Compensation  Act; 
Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  371,  L.  R.  A.  1916A,  450, 
109  N.  E.  347,  Federal  Employers'  Liability  Act  of  1908,  not  State 
Workmen's  Compensation  Act  of  1911,  controls  action  for  death  of 
machinist  in  switch-yards  sent  by  superior  officer  to  repair  whistle-rod 
on  engine  switching  cars  engaged  in  interstate  conunerce;  Patry  v.  Chi- 
cago etc.  R.  Co.,  265  111.  311,  312,  314,  106  N.  E.  844,  845,  applying  rule 
that  particular  service  of  employee  at  time  of  injury  nmst  b^  inter- 
state commerce  to  bring  action  under  Federal  Employers'  Liability  Act ; 
Southern  Ry.  Co.  v.  Howerton,  182  Ind.  233,  106  N.  E.  369,  holding 
action  for  injuries  to  laborer  laying  interstate  track  was  tried  as  com- 
mon-law action,  where  there  was  no  allegation  or  finding  that  employer 
or  employee  was  engaged  in  interstate  commerce;  Illinois  etc.  R.  Co. 
V.  Kelly,  167  Ky.  754,  181  S.  W.  379,  instruction  in  action  for  injuries 
brought  under  Federal  law  that  contributory  negligence  operates  only 
to  reduce  damages  was  error  where  recovery  could  be  under  State 
law  only  under  which  contributory  negligence  bare  recovery;  Baltimore 
etc.  R.  Co.  V.  Whitacre,  124  Md.  426,  92  Atl.  1063,  brakcman  injured 
while  looking  about  yards  for  tin  cup  for  use  of  interstate  train 
crew,  of  which  he  is  member,  is  engaged  in  interstate  commerce  within 
Federal  act  of  1908;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219  Mass.  358, 
107  N.  E.  63,  9  C.  C.  A.  695,  where  widow  brings  action  for  death 
of  husband  under  State  statute  and  after  appointment  as  administra- 
trix brings  action  under  Federal  statute,  State  court,  having  juris- 
diction of  both  actions,  may  determine  which  law  applies  and  plaintiff 
is  not  required  to  elect;  Trowbridge  v.  Kansas  City  etc.  Ry.  Co.,  192 
Mo.  App.  54,  179  S.  W.  778,  switchman  injured  while  coupling  empty 
car  returning  to  point  outside  State  after  interstate  shipment  from  such 
point  is  engaged  in  interstate  commerce  within  Federal  act;  Miller  v. 
Kansas  City  Western  Ry.  Co.,  180  Mo.  App.  377,  168  S.  W.  338, 
railway  conductor  killed  while  operating  intrastate  car  was  not  engaged 
in  interstate  commerce  within  Federal  Employers'  Liability  Act,  though 
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other  cars  of  same  system  were  engaged  in  interstate  commerce;  Her- 
ring V.  Atlantic  etc.  R.  Co.,  168  N.  C.  656,  84  S.  E.  863,  payment  to 
employee  injured  in  interstate  commerce  from  relief  fund  does  not 
bar  recovery  for  injuries  under  Federal  Employers'  Liability  Act;  St. 
Louis  etc.  R.  Co.  v.  Brown,  46  Okl.  155,  144  Pac.  1079,  holding,  in 
action  for  injuries,  evidence  of  emplo3anent  in  interstate  commerce 
was  sufficient  to  take  case  to  jury;  dissenting  opinion  in  Renn  v. 
Seaboard  etc.  Ry.  Co.,  170  N.  C.  146,  86  S.  E.  973,  majority  allowing 
amendment  to  complaint  in  action  for  personal  injuries  to  pump  re- 
pairer, by  adding  alligation  that  plaintiff  was  engaged  in  interstate 
commerce,  although  more  than  two  years  had  elapsed;  Pecos  etc.  Ry. 
Co.  v«  Rosenbloom,  240  U.  S.  441,  60  L.  Ed.  781,  36  Sup.  Ct.  391,  and 
Wabash  R.  R.  Co.  y.  Hayes,  234  U.  S.  90,  68  L.  Ed.  1230,  34  Sup.  Ct. 
729,  6  N.  C.  C.  A.  236,  both  arguendo. 

Distinguished  in  Lombardo  v.  Boston  etc.  R.  R.  Co.,  223  Fed.  431,  em- 
ployee injured  while  shoveling  dirt  from  between  ties  of  tracks  used  in 
interstate  and  intrastate  commerce  is  engaged  in  interstate  commerce 
within  meaning  of  Federal  Employers'  Liability  Act;  Thomas  v.  Boston, 
218  Fed.  144,  employee  injured  while  tearing  down  roundhouse  used  in 
interstate  commerce,  but  rendered  useless  by  fire,  was  not  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act  of  1908: 
Anest  V.  Columbia  etc.  R.  Co.,  89  Wash.  612,  154  Pac.  1102,  action  for 
death  of  track  inspector  killed  Vhile  inspecting  main  track  used  in  inter- 
state and  intrastate  commerce  is  within  Federal  Employers'  Liability 
Act. 

Employee  of  interstate  railroad  engaged  in  moving  cars  loaded  witli 
intrastate  freight  from  one  point  in  city  to  another  is  not  engaged  in  inter- 
state  commerce  within  meaning  of  Federal  Employers'  Liability  Act  of  1908. 
Approved  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U«  S.  559,  L.  B.  A. 
1916C,  797,  60  L.  Ed.  438,  36  Sup.  Ct.  190,  employee  injured  while  put- 
ting up  fixtures  in  machine-shop  of  railroad  used  in  interstate  and  intra- 
state commerce  cannot  recover  under  Federal  Employers'  Liability  Act ; 
Shanley  v.  Philadelphia  etc.  R.  Co.,  221  Fed.  1013, 1014,  member  of  shift- 
ing crew  killed  while  shunting  empty  cars  upon  siding  of  manufacturing 
company  to  clear  track  for  on-coming  train,  interstate  character  of 
which  is  not  shown,  is  not  engaged  in  interstate  commerce  within  Fed- 
eral Employers '  Liability  Act,  although  his  general  employment  included 
handling  interstate  cars;  Pittsburgh  etc.  Ry.  Co.  v.  Glinn,  219  Fed.  150, 
135  C.  C.  A.  46,  switchman  killed  while  aligrning  switches,  and  engaged 
in  handling  interstate  and  intrastate  cars  just  before  his  death,  is  en- 
gas^ed  in  intei-state  commerce  within  Federal  Employers'  Liability  Act; 
Southern  Pacific  Co.  v.  Pillsbury,  170  Cal.  788,  791,  151  Pac.  281,  em- 
ployee killed  in  roundhouse  while  repairing  switch  engine  withdrawn 
from  interstate  conunerce  three  days  before  accident  and  returned  three 


1073        ILLINOIS  CENT.  B.  R.  OO,  ▼.  BEHRENS.    233  U,  S.  473-478 

days  after,  where  seventy  per  cent  of  work  of  engines  in  yard  is  inter- 
state commerce,  was  engaged  in  interstate  commerce,  and  State  Industrial 
Commission  had  no  jurisdiction  to  make  award  for  his  death ;  Devine  v. 
Cliicago  etc.  Ry.  Co.,  266  111.  261,  Am.  Oas.  1916B,  481.  107  N.  E.  597, 
holding  in  action  for  death  of  brakeman,  under  Federal  Employers'  Lia- 
bility Act,  evidence  was  sufficient  to  sustain  finding  that  brakeman  was 
engaged  in  interstate  commerce;  Chicago  etc.  R.  Co.  v.  Steele,  183  Ind. 
447, 108  N.  E.  6,  laborer  working  on  track  to  be  used  for  interstate  com- 
merce, but  not  yet  used  and  which  may  never  be  completed,  is  not  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Barker  v.  Kansas  City  etc.  Ry.  Co.,  94  Kan.  179,  146  Pac.  359,  fireman 
on  switch  engine  hauling  coal  between  intrastate  points  for  interstate 
earner  is  not  engaged  in  interstate  commerce;  Thorubro  v.  Kansas  City 
etc.  Ry,  Co.,  91  Kan.  688,  689,  691,  139  Pac.  411,  412,  and  Thornbro  v. 
Kansas  City  etc.  Ry.  Co.,  92  Kan.  687,  142  Pac.  252,  both  holding  brake- 
man  killed  by-nse  of  defective  coupler  on  train  made  up  largely  of  inter- 
state cars  was  engaged  in  interstate  commerce  within  Federal  Employers ' 
Liability  Act;  Hlinois  etc.  R.  R.  Co.  y.  Kelly,  167  Ky.  749,  750, 181  S.  W. 
377,  track  laborer  injured  while  loading  unused  steel  rails  on  flat  car 
from  intei-state  railroad's  right  of  way  is  not  engaged  in  interstate  com- 
merce within  Federai^mployors*  Liability  Act;  Kiser  v.  Metropolitan 
St.  Ry.  Co.,  188  Mo.  App.  177, 175  S.  W.  101,  conductor  killed  by  derail- 
ment of  intrastate  street-ea,r,  which  is  part  of  system  issuing  transfers 
into  adjoining  State,  is  not  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act;  Shanks  v.  Delaware  etc.  R.  Co.,  214  N.  Y. 
416,  419,  Ajin.  Qbm.  1916E,  467,  108  N.  E.  645,  646,  action  for  injuries  by 
mechanic,  generally  engaged  in  repairing  interstate  engines,  but  injured 
while  moving  counter  shaft  in  shops  on  Sunday,  was  not  within  Federal 
Employers'  Liability  Act;  Saunders  v.  Southern  Ry.  Co.,  167  N.  C.  379, 
S3  S.  E.  575,  holding  in  action  for  death  that  employee  installing  block 
signal  system  on  track  used  by  interstate  trains,  is  enpraged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act;  In2:le  v.  Sontli 
em  Ry.  Co.,  167  N.  C.  640,  83  S.  E.  746,  holding  in  action  for  death  of 
brakeman  on  train  running  between  points  in  State,  evidence  does  not 
show  train  is  engaged  in  interstate  commerce  within  Federal  Employers' 
Liability  Act;  Salmon  v.  Southern  Ry.  Co.,  133  Tenn.  230,  234,  235,.  180 
S.  W.  166,  167,  168,  employee  directing  unloading  of  barrels  of  paint  to 
be  used  by  interstate  carrier  in  painting  cars  used  in  intei-state  and 
intrastate  commerce,  is  not  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act;  Zavitovsky  v.  Chicago  etc.  Ry.  Co.,  161 
Wis.  464,  154  N.  W.  975,  employee  engaged  in  cleaning  floor  by  shovel- 
ing l:)ack  into  bin  coal  used  for  interstate  locomotives  is  not  engaged  in 
interstate  commerce  within  Federal  Employers'  Liability  Act;  Graber  v. 
Duluth  etc.  Ry.  Co.,  159  Wis.  418, 150  N.  W.  491,  brakeman  going  into 
XX— 68 
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s&loon  after  interstate  run  and  injured  while  retuiTiing  to  obtain  further 
orders  from  conductor  was  engaged  in  interstate  commerce  within  Fed- 
eral Employers'  Liability  Act.- 

Distinguished  in  New  York  Central  etc.  R.  R.  Co.  v.  Carr,  238  U.  S. 
263,  59  L.  Ed.  1300,  35  Sup.  Ct.  780,  9  N.  C.  C.  A.  24,  brakeman  injured 
while  cutting  out  intrastate  car  from  interstate  train  is  engaged  in  inter- 
state commerce  within  Federal  Employers'  Liability  Act;  Tralich  v. 
Chicago  etc.  Ry;  Co.,  217  Fed.  677,  holding  in  action  for  injuries,  member 
of  construction  gang  operating  steam  shovel  to  remove  earth  from  inter- 
state tracks  is  engaged  in  interstate  conmierce  within  Federal  Employ- 
ers '  Liability  Act ;  Southern  Ry.  Co.  v.  Puckett,  16  Ga.  App.  559,  85  S.  E. 
813,  track  inspector  injured  after  inspecting  interstate  cars  and  while 
waiting  to  inspect  other  interstate  cars  is  engaged  in  interstate  com- 
merce; Peery  v.  Illinois  Cent.  R.  Co.,  128  Minn.  120, 121,  150  N.  W.  382, 
conductor  injured  on  return  trip  to  terminal  point  with  empty  cars,  after 
inking  interstate  train  to  another  point  in  State,  is  engaged  in  interstate 
commerce  within  Federal  Employers'  Liability  Act;  Cousins  v.  Illinois 
Cent.  R.  R.  Co.,  126  Minn.  175, 148  N.  W.  59,  60,  6  N.  C.  C.  A.  209,  laborer 
injured  while  wheeling  barrow  of  eoal  to  heat  repair-shops  used  in  re- 
pairing interstate  cars,  is  engaged  in  interstate  commerce  within  Federal 
Employers'  Liability  Act;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  36,  81 
S.  E.  1007,  7  N.  C.  C.  A.  534,  engineer  injured  on  trial  trip  within  State 
preparatory  to  interstate  trip  has  right  of  action  under  Federal  Employ- 
ers'  Liability  Act;  Kamboris  v.  Oregon-Washington  R.  ft  N.  Co.,  75  Or. 
362,  146  Pac.  1098,  employee  unloading  coal  into  chutes  for  interstate 
trains  is  engaged  in  interstate  commerce  within  Federal  Employers '  Lia- 
bility Act;  Glunt  v.  Pennsylvania  R.  R.  Co.,  249  Pa.  625,  95  Atl.  110, 
repairman  struck  by  passenger  train  while  he  was  waiting  for  freight 
train  to  pass  on  track  on  which  be  was  working  is  within  protection  of 
Federal  Employers'  Liability  Act,  where  tracks  were  used  in  interstate 
commerce ;  Bolch  v.  Chicago  etc.  Ry.  Co.,  90  Wash.  55,  56, 155  Pac.  425, 
action  for  injuries  to  employee  switching  car  loaded  with  interstate  ship- 
ment of  lumber  is  within  Federal  Employers'  Liability  Act;  Snyder  v. 
Great  Northern  Ry.  Co.,  88  Wash.  51,  152  Pac.  704,  engineer  switching 
freight-cars  in  yard,  some  of  which  were  loaded  with  interstate  freight, 
IS  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act. 

Employees  entitled  to  protection  under  Federal  Employers'  liabil- 
ity Act.    Note,  Ann.  Gas.  1916E,  473. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  6  N.  C.  0.  A.  189. 

Federal  Employers'  Liability  Act.    Note,  L.  R.  A.  1915G,  56,  67. 

Application  of  Federal  Employers'  Liability  Act  to  switching  opera- 
tions.   Note,  9  N.  G.  G.  A.  S. 
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The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Sapreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  12. 

Fact  that  employee  upon  completion  of  his  task  is  expected  to  engage 
In  another  which  is  part  of  interstate  commerce  is  immaterial  under  statute, 
for  true  test  is  nature  of  work  being  done  at  time  of  injury. 

Approved  in  Illinois  Cent.  R.  Co.  v.  Behrens,  217  Fed.  969, 133  C.  C.  A. 
639„foUowing  rule;  Louisville  etc.  R.  Co.  v.  Parker's  Admr.,  165  Ky.  664, 
665,  177  S.  W.  468,  holding  in  action  for  death  that  employee  removing 
intrastate  cars  preliminary  to'  removal  of  interstate  cars,  was  not  en- 
gaged in  interstate  commerce  within  Federal  Employers'  Liability  Act; 
Alexander  v.  Great  Northern  Ry.  Co.,  51  Mont.  573,  164  Pac.  916,  con- 
ductor killed  while  operating,  within  State,  work  train,  loading  ties  to 
be  taken  to  plant  in  State  and  afterward  to  be  used  in  construction  work 
within  or  without  State,  is  not  engaged  in  interstate  commerce  within 
Federal  Employers'  Liability  Act;  Tonsellito  v.  New  York  Central  etc. 
R.  B.  Co.,  87  N.  J.  L.  654,  94  Atl.  805,  employee  engaged  in  firing  loco- 
motive preparatory  to  interstate  trip  is  engaged  in  interstate  commerce; 
Atchison  etc.  Ry.  Co.  v.  Pitts,  44  Okl.  608,  145  Pac.  1149,  9  N.  C.  C.  A. 
550,  holding  employee  injured  while  coupling  engine-tender  and  baggage- 
car,  is  not  engaged  in  interstate  commerce,  although  train  when  made  up 
will  include  three  interstate  freight-cars;  Sears  v.  Atlantic  etc.  R.  R. 
Co.,  169  N.  C.  453,  86  S.  E.  179,  switchman  cutting  out  car  of  interstate 
train  is  engaged  in  interstate  commerce  within  Federal  Employers'  Lia- 
bility Act;  Delaware  ft  Hudson  Co.  v.  Ketz,  233  Fed.  34,  147  C.  C.  A. 
101,  arguendo. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  951,  147 
C.  C.  A.  624,  carpenter  riding  on  train  carrying  equipment  to  repair 
bridge  used  in  interstate  commerce,  and  on  his  way  to  make  such  repairs, 
is  engaged  in  interstate  commerce  within  Federal  Employers'  Liability 
Act  of  1908;  Barlow  v.  Lehigh  Valley  R.  Co.,  214  N.  Y.  120, 121, 107  N.  E. 
815,  engineer  of  switch  engine  injured  while  placing  coal  cars,  coming 
from  another  State,  on  trestle  to  be  unloaded  for  use  in  interstate  en- 
gines, may  recover  under  Federal  Employers '  Liability  Act. 

Application  of  Federal  Employers'  Liability  Act  to  employees  en- 
gaged in  construction  work.    Note,  8  N.  C.  G.  A.  983,  985. 

Miscellaneous.  Cited  in  United  States  v.  Mayer,  235  U.  S.  67,  59 
L.  Ed.  135,  35  Sup.  Ct.  16,  while  Supreme  Court  cannot  be  required 
through  certificate  under  section  239,  Judicial  Code,  to  pass  upon  ques- 
tions of  fact  or  mixed  law  and  fact,  definite  question  of  law  may  be  sub- 
mitted though  decisive  of  controversy. 
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233  n.  S.  479>491,  58  L.  Ed.   1055,  34  Sop.  Ct.  641,  BAER  BROTHERS 
MERCANTILE  GO.  v.  DENVER  ft  R.  Q.  R.  R.  CO. 

Awarding  reparation  for  past  and  fixing  rates  for  future  involve  deter- 
mination of  matters  essentially  different:  One  is  made  by  commission  in  its 
quasi- Judicial  capacity  to  measure  past  injuries  of  private  sMpper,  tbe  other, 
in  its  quasi-legislative  capacity  to  prevent  future  injury  to  public. 

Approved  in  A.  J.  Phillips  Co.  v.  Grand  Trunk  Western  Ry.  Co.,  2.36 
U.  S.  665,  59  L.  Ed.  776,  35  Sup.  Ct.  444,  finding  of  commission  on  com- 
plaint of  shipper  that  lumber  rate  is  unreasonable  inures  to  benefij;  of 
other  shippers,  but  right  of  action  of  shipper  not  filing  complaint  or 
intervening  in  suit  brought  by  others  within  time  limited  by  Hepburn 
Act  is  barred. 

While  tbere  was  no  througb  rate  and  no  through  route  between  points 
in  different  States,  interstate  character  of  shipment  could  not  be  destroyed 
by  ignoring  points  of  origin  and  destination  and  separating  rate  into  com- 
ponent parts  and  by  charging  local  rates  and  issuing  local  waybills. 

Approved  in  Kirby  v.  Union  Pac.  R.  Co.,  94  Kan.  491,  146  Pae.  1185, 
holding  shipment  of  livestock  from  one  State  to  another,  whose  desAina- 
tion  is  altered  en  route,  is  interstate  commerce  and  denying  recovery  of 
more  than  amount  fixed  by  contract;  Deardorff  v.  Chicago  etc.  Ry.  Co., 
263  Mo.  76,  172  S.  W.  336,  shipment  of  stock  fi-oni  point  iu  Missouri 
to  Kansas  City  stockyards  and  unloaded  on  Kansas  side  of  line  is  inter- 
state and  fact  that  stock  is  driven  to  sale  pens  on  Missouri  side  does  not 
change  it  to  intrastate  shipment;  Trowbridge  v.  Kansas  City  etc.  Rail- 
way, 192  Mo.  App.  61,  179  S.  W.  780,  switchman  injured  while  coupling 
empty  car  on  return  circuit  to  point  outside  State  from  whicli  it  brought 
interstate  shipment  of  brick  was  engaged  in  intei*state  commerce,  although 
tliere  was  no  billing  of  car  either  way;  Kcithley  v.  Lusk,  190  Mo.  App. 
469,  177  S.  W.  759,  holding  initial  carrier  liable  for  damages  to  inter- 
state shipment  of  apples  from  connecting:  carrier's  ncglii:j:encc,  though 
no  bill  of  lading  was  issued,  where  throu?:li  sliipmeiit  was  undertaken. 

Where  reparation  order  of  Interstate  Commerce  Commission  was  not 
void  for  failure  to  establish  rates  for  future,  Supreme  Court  is  not  limited 
to  points  presented  by  plaintiff  on  writ  of  error,  but  must  enter  Judgment 
which  should  have  been  rendered  by  court  below  on  record  before  it. 

Approved  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S. 
528,  69  L.  Ed.  703,  35  Sup.  Ct.  298,  reversing  judgment  of  Circuit  Court 
of  Appeals  discharging  guaranty  company  from  liability  and  afTirming 
judgment  of  Circuit  Court. 

233  U.  S.  492-508,  Ann.  Cas.  1915B,  476,  L.  B.  A.  1915C,  1,  58  L.  Ed.  1062, 
34  Sup.  Ct.  636,  SEABOARD  AIB  LINE  B.  CO.  v.  HOBTON. 

Supreme  Court  has  Jurisdiction  under  Judicial  Code  section  287.  where 
highest  State  court  sustained  trial  court  in  overruling  contentions  of  plain- 
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tiff  in  error  asserting  constmction  of  Federal  Employers'  Uabilitj  Act 
whlcli,  If  acceded  to,  would  presunably  have  produced  verdict  In  hie  favor. 

Approved  in  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  730,  58  L.  Ed. 
1566,  34  Sup.  Ct.  897,  denying  motion  to  dismiss  writ  of  error  to  State 
court  to  review  judpnent  in  action  under  Federal  Employers'  Liability 
Act  involving  const niction  of  Federal  Safety  Appliance  Act. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liabili^  Act.    Note,  9  N.  0.  G.  A.  454. 

State  laws  on  same  subject  are  superseded  by  Federal  Employers'  Lia- 
bility Act  of  1908. 

Approved  in  Southern  Ry;  Co.  ▼.  Gray,  241  U.  S.  339,  60  L.  Ed.  1034, 
36  Sup.  Ct.  558,  denying  recovery  in  action  under  Federal  Employers' 
Liability  Act  for  death  of  brakeman  of  interstate  freight-train  sent  fo 
guard  his  train  and  killed  by  passenger  train  while  lying  asleep  on  track, 
where  there  was  no  evidence  showing  engineer  could  have  stopped  train 
after  seeing  signal  lights;  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  TJ.  S. 
441,  60  L.  Ed.  781,  36  Sup.  Ct.  391,  holding  widow  cannot  maintain  action 
for  death  of  employee  in  interstate  commerce  against  employer  for  bene- 
fit of  herself,  as  next  friend  of  minor  children,  and  for  benefit  of  parents 
of  deceased,  but  action  must  be  by  personal  representative  under  Federal 
Employers'  Liability  Act;  Seaboard  Air  Line  Ry.  Co.  v.  Kenney,  240 
U.  S.  493,  60  L.  Ed.  765,  36  Sup.  Ct.  460,  ''next  of  kin^"  within  mean- 
ing of  Federal  Employers'  Liability  Act,  is  determined  by  State  law,  not 
by  common  law,  and  legitimate  children  of  same  mother,  who  is  dead, 
are  next  of  kin  to  illegitimate  employee  under  North  Carolina  Revisal, 
§  137;  McGovem  v.  Philadelphia  etc.  Ry.  Co.,  235  U.  S.  398,  59  L.  Ed. 
286,  35  Sup.  Ct,  127,  8  N.  C.  C.  A.  73,  holding  action  for  death  of  em- 
ployee in  interstate  commerce  may  be  maintained  under  Federal  Employ- 
ers' Liability  Act  for  benefit  of  parents,  who  are  nonresident  aliens; 
Grand  Trunk  Ry  Co.  v.  Knapp,  233  Fed.  953,  954,  147  C.  C.  A.  624,  action 
by  bridge  carpenter  for  injuries  received  while  riding  on  train  on  way 
to  repair  bridge  used  in  interstate  and  intrastate  commerce  must  be 
based  upon  Federal  Employers'  Liability  Act,  not  upon  Michigan  Work- 
men's Compensation  Act,  even  though  injuries  are  not  result  of  employ- 
er's negligence;  Peek  v.  Boston  etc.  R.  R.  Co.,  223  Fed.  450,  holding  Fed- 
oral  Employers'  Liability  Act  of  1908  controls  action  for  injuries  to 
employee  in  interstate  commerce;  Atlantic  Coast  Line  Ry.  Co.  v.  Jones, 
12  Ala.  App.  420,  67  South.  632,  and  Ex  parte  Atlantic  Coast  Line  Ry. 
Co.,  190  Ala.  133,  67  South.  257,  both  holding  in  action  by  railroad  em- 
ployee for  injuries,  alleging  in  different  courts  causes  of  action  under 
Federal  Employers'  Liability  Act  and  State  Employers'  Liability  Act, 
but  showing  accident  occurred  in  interstate  commerce,  refusal  of  charge 
in  defendant's  favor  as  to  recovery  under  State  statute,  was  error; 
Smith  V.  Industrial  Accident  Commission,  26  Cal.  App.  565, 147  Pac.  602, 
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holding  Federal  Employers'  Liability  Act  covers  field,  and  denying:  re- 
covery under  State  Workmen's  Compensation  Act  of  1913  for  injury  to 
employee  enprap^ed  in  interstate  commerce,  but  not  caused  by  neprlitrence 
of  carrier  or  its  employees;  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111. 
372,  L.  R.  A.  1916A,  450,  109  N.  E.  347,  holding  Workmen's  Compensa- 
tion Act  of  1911  does  not  apply  in  action  for  death  of  machinist  ens^asred 
in  repairing  whistle-rod  on  engine  switching  interstate  commerce ;  South- 
ern Ry.  Co.  V.  Howerton,  182  Ind.  228,  105  N.  E.  1032,  fact  that  case  is 
tried  as  common-law  action  does  not  justify  reversal  where  facts  stated 
in  complaint  and  evidence  show  cause  of  action  under  Federal  statute; 
Illinois  etc.  R.  Co.  v.  Kelly,  167  Ky.  749,  181  S.  W.  379,  instruction  in 
action  for  injuries  under  Federal  Employers'  Liability  Act  that  contribu- 
tory negligence  operates  only  to  reduce  damages  was  error  where  re- 
covery could  be  under  State  law  only  under  which  contributory  negli- 
gence bars  recovery;  Corbett  v.  Boston  &  M.  R.  R.  Co.,  219  Ma.ss.  356, 
107  N.  E.  62,  holding  widow  bringing  action  for  death  of  husband  under 
State  law,  and  as  administratrix  brin^ring  action  under  Federal,  State 
need  not  elect,  but  State  court  having  jurisdiction  of  both  actions  may 
determine  which  law  applies,  and  plaintiff  is  not  required  to  elect ;  Knapp 
V.  Great  Northern  Ry.  Co.,  130  Minn.  407, 163  N.  W.  849,  in  action  under 
Federal  Employ- ers'  Liability  Act  for  injuries  to  employee  in  interstate 
commerce,  holding  State  statute  is  inapplicable  upon  issues  of  negligence, 
contributory  negligence,  and  assumption  of  risk,  and  allowing  recovery 
upon  proof  of  carrier's  negligence;  Parker  v.  Atlantic  City  R.  Co.,  87 
N.  J.  L.  160,  93  Atl.  576,  holding  under  Federal  Employei-s'  Liability  Act 
of  1908,  and  Safety  Appliance  Act  of  1893,  interetate  brakeman  injured 
by  defective  coupler  is  not  guilty  of  contributory  negligence,  nor  did  he 
assume  risk;  Manson  v.  Great  Northern  Ry.  Co.,  31  N.  D.  648, 155  N.  W. 
33,  34,  holding  Federal  Employers'  Liability  Act  controlled  action  for 
injuries  to  section  foreman  engaged  in  interstate  commdrce,  and  deny- 
ing recovery  in  absence  of  proof  of  negligence  of  carrier;  Kamboris  v. 
Oregon-Washington  R.  &  N.  Co.,  75  Or.  365,  146  Pac.  1099,  action  for 
death  of  employee  killed  by  derailment  of  car  while  unloading  coal  into 
chutes  for  interstate  train  must  be  brought  under  Federal  Employers' 
Liability  Act,  not  under  State  law;  dissenting  opinion  in  Renu  v.  Sea- 
board etc.  Ry.  Co.,  170  N.  C.  146,  150,  86  S.  E.  973,  974,  majority  allow- 
ing amendment  to  complaint  in  action  against  railroad  for  injuries  to 
pump  repairer  slipping  on  ice,  by  adding  allegation  that  plaintiff  was 
engaged  in  interstate  commerce,  although  more  tlian  two  years  had 
elapsed;  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line  R.  Co.,  167 
N.  C.  19,  Ann.  Cas.  1916E,  450,  82  S.  E.  970,  majority  holding  next  of  kin 
within  meaning  of  Federal  Employers'  Liability  Act  is  dependent  upon 
State  law,  and  under  Revisal,  §  137,  legitimate  half  brothers  and  sister 
of  same  mother  are  next  of  kin  to  illegitimate  employee ;  dissenting  opin- 
ion in  Gray  v.  Southern  R,  Co.,  167  N.  C.  438,  83  S.  E.  851,  majority 
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holding  in  action  for  injuries  received  by  brakcnian  while  asleep  by  <^ide 
of  track  that  carrier  failing  to  keep  lookout  to  discover  his  perilous  posi- 
•  tion  was  liable,  since  Federal  Employers'  Liability  Act  of  1908  did  not 
abolish  doctrine  of  last  clear  chance;  Wabash  R.  R.  Co.  v.  Hayes,  234 
U.  S.  89,  58  L.  Ed.  1280,  34  Sup.  Ct.  729,  6  N.  C.  C.  A.  236,  arguendo. 

Federal  Employers'  Liability  Act  as  supersediuij:  common  and  statu- 
tory law  on  same  subject.    Note,  Ann.  Gas.  1915B,  494. 

Effect  of  Federal  Employers'  LiabiJity  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  G.  A.  296. 

Congress,  In  enacting  Federal  Bmployers'  Liability  Act,  intended  to 
base  action  upon  negligence  only,  and  to  exclude  responsibility  of  carrier 
to  employees  for  defects  not  attributable  to  negligence. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Ino;ram,  118  Ark*.  386,  176  S.  W. 
695,  holding  member  of  bridge  ci^ew  .working  on  trestle  is  within  act  of 
1911,  making  railroad  liable  for  injuries  to  employees  resulting  from 
negligence  of  its  officei's,  agents  or  employees,  but  holding  question  of 
negligence  was  for  jurj^  under  evidence  given,  nnd  reversing  ])oremptory 
instruction  for  plaintiff;  Kansas  City  etc.  Ry.  Co.  v.  Huff,  116  Ark.  468, 
173  S.  W.  422,  in  action  under  act  of  1911  for  injuries  to  brakeman 
through  negligence  of  conductor  in  signaling  train  to  start  and  by  falling 
over  rock. on  track,  question  is  for  juiy  whether  working  servant  over- 
time contributed  to  injuiy  so  as  to  make  defense  of  contributory  negli- 
gence unavailable;  Baltimore  etc.  R.  Co.  v.  Whitacre,  124  Md.  426,  92 
Atl.  1063,  measure  of  responsibility  of  carrier  in  action  under  Federal 
Employers'  Liability  Act  for  injuries  to  brakeman  falling  into  cinder  pit 
.while  looking  for  drinking-cup  for  use  of  crew  is  that  of  ordinary  care ; 
Hollingshcad  v.  Detroit  etc.  Ry.  Co.,  181  Mich.  550,  148  N.  W.  172,  hold- 
ing carrier's  liability  to  injured  emploj-ee  under  Federal  or  State  statute 
rests  upon  negligent  act,  and  denying  recovery  for  injuries  to  helper  in 
roundhouse  riding  on  step  of  engine  through  door  with  insufficient  clear- 
ance, where  notice  was  posted  warning  employees  to  keep  off  steps ;  Fish 
v.  Chicago  etc.  Ry.  Co.,  263  Mo.  120, 123,  Ann.  Caa.  1916B,  147,  172  S.  W. 
344,  345,  8  N.  C.  C.  A.  562,  question  whether  railroad  is  negligent  in  leav- 
ing water-crane  so  close  to  track  as  to  injure  brakeman  on  duty  was  for 
jury;  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  139.  86  S.  E.  969,  holding 
railroad  is  under  duty  to  furnish  safe  place  to  work  and  allowing  re- 
coveiy  for  injuries  to  pump  repairer  slipping  on  ice ;  PiViffer  v.  Oregon- 
Wa.shinffton  R.  &  N.  Co.,  74  Or.  326, 144  Pac.  768,  7  N.  C.  C.  A.  700,  hold- 
ing railroad  liable  under  Federal  Employers'  Liability  Act  for  injury  to 
engineer  directed  to  tow  defective  engine  to  station  and  injured  while 
repairing  his  engine  by  negligence  of  engineer  of  defective  engine. 

Distinguished  in  San  Antonio  etc.  Ry.  Co.  v.  Wagner,  241  U.  S.  484, 
60  L.  Ed.  1117,  36  Sup.  Ct.  626,  holding  violation  of  Safety  Appliance 
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Act  is  negligence  per  se,  and  allowing  recovery  by  brakesman  under 
Federal  Employers'  Liability  Act  for  injuries  resulting  from  defective 
coupler. 

Congress  In  enacting  Federal  Employers*  Liability  Act  recognised  dis- 
tinction between  contributory  negligence  and  assumption  of  risk. 

Approved  in  Trowbridge  v.  Kansas  City  etc.  Ry.  Co.,  192  Mo.  App. 
66,  179  S.  W.  782,  holding  contributory  negligence  of  switchman  in 
kicking  coupler  on  engine  will  n*t  defeat  recovery  where  engineer  failed 
to  stop  train  after  receiving  signal;  Maloney  v.  Cunard  Steamship  Co., 
217  N.  Y.  283,  111  N.  E.  837,  holding  in  action  for  injuries  to  lonjjr- 
shoreman  from  unloading  vessel  by  Jacob's  ladder  not  lashed  at  bottom 
that  under  Laws  of  1902,  c.  600,  §  3,  and  Laws  of  1909,  c.  36,  as 
amended  1910,  a.  352,  denying  defense  of  assumption  of  risk  except  in 
certain  cases,  that  contributory  negligence  is  not  to  be  inferred  from 
mere  use  of  appliance;  Bolch  v.  Chicago  etc.  Ry.  Co.,  90  Wash.  50, 
51,  155  Pac.  423,  in  action  by  switchman  for  injuries  under  Federal 
Employers'  Liability  Act,  questions  of  assumption  of  lisk  and  con- 
tributory negligence  were  for  jury;  Fandek  v.  Barnett  &  Record  Co., 
161  Wis.  65,  150  N.  W.  540,  holding  it  was  for  jury  to  determine 
Avhether  servant's  conduct  showed  mere  assumptioii  of  risk  or  con- 
tributory negligence,  and  that  jury's  finding  was  of  contributory  negli- 
trcnce,  not  of  assumption  of  risk  abolished  by  statute  of  1911,  and  such 
finding  was  sustained  by  evidence;  Knauer  v.  Joseph  Schlitz  Brew- 
ing Co.,  159  Wis.  12)  149  N.  W.  495,  in  action  by  employee  of  brewing 
company  for  injuries  received  by  driving  upon  track  of  brewing  com- 
pany in  front  of  car  shunted  on  track  by  railroad,  assumption  of  risk 
by  employee  as  to  brewing  company  did  not  absolve  railway  from  duty 
to  exercise  ordinary  care,  and  question  of  contributory  negligence  was 
for  jury. 

Distinction  between   assumption   of  risk  and   contributory  n^li- 
gence.    Note,  8  N.  0.  0.  A.  570. 

Federal  Employers'  Liability  Act  of  1908,  section  3,  provides  that  con- 
tributory negligence  does  not  bar  recovery,  but  diminishes  damages  in  pro- 
portion to  such  negligence  and  abolishes  defense  of  contributory  negligence 
in  case  of  violation  by  employer  of  statute  enacted  for  safety  of  employee. 
Approved  in  Seaboard  Air  Line  Ry.  Co.  v,  Tilghman,  237  U.  S.  501, 
59  L.  Ed.  1070,  35  Sup.  Ct.  653,  conductor  in  interstate  commerce 
injured  by  concurring  negligence  of  himself  and  railroad  may  recover 
damages  diminished  in  proportion  to  amount  of  his  own  negligence 
under  Federal  Employers'  Liability  Act  of  1908;  Nelson  v.  Northern 
Pac.  Ry.  Co.,  50  Mont.  531,  148  Pac.  392,  in  action  under  Federal 
Employers'  Liability  Act,  plea  of  contributory  negligence,  where  avail- 
able, when  coupled  with  denial  involves  merely  hypothetical  admis- 
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sioiiy  and  does  not  relieve  plaintiff  of  burden  of  proof  of  defendant's 
n^Iigence. 

Contributory  negligence  as  defense  under  Federal  Safety  Appli- 
ance Act.    Note,  Ann.  Gas.  1914D,  387. 

Federal  Employers'  Liability  Act  of  1908,  section  4,  aboUsbes  asramp. 
tlon  of  risk  in  case  where  yiolation  by  carrier  of  statute  enacted  for  safety 
of  employees  contributed  to  Injury  or  death  of  such  employee. 

Approved  in  Farley  v.  New  York  etc.  R.  R.  Co.,  88  Conn.  413,  91 
Atl.  661,  following  rule;  Southern  Ry.  Co.  v.  Crockett,  234  U.  S.  730, 
58  L.  Ed.  1566,  34  Sup.  Ct.  897,'  holding,  in  action  under  Federal  Em- 
ployers' Liability  Act,  that  amendment  of  1903  to  Safety  Appliance 
Act  of  1893  extended  regulation  of  height  of  draw-bars  to  locomotive 
engines,  and  engineer  in  interstate  commerce  did  not  assume  risk  of 
defective  draw-bar. 

Congress,  in  enacting  Federal  Employers'  Liability  Act,  did  not  intend 
to  penult  legislatures  of  different  States  to  determine  effect  of  contributory 
negligence  and  assumption  of  risk  by  enacting  statutes  for  safety  of  em- 
ployees and  provision  of  section  4  refers  to  Federal  Statutes. 

Approved  in  Lauer  v.  Northern  Pac.  Ry.  Co.,  83  Wash.  468,  145 
Pac.  607,  holding  in  action  under  Federal  Employers'  Liability  Act  for 
injuries  to  employee  in  car-shop,  provision  of  that  act  as  to  violation 
of  statute  enacted  for  safety  of  employees  does  not  include  State 
Factory  Act;  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line  R. 
Co.,  167  N.  C.  19,  Ann.  Oas.  1916B,  450,  82  S.  E.  970,  majority  holding 
"next  of  kin"  within  meaning  of  Federal  Employers*  Liability  Act  is 
to  be  determined  by  State  law,  and  under  Revisal,  §  137;  action  for 
death  of  illegitimate  child,  whose  mother  is  dead,  may  be  maintained 
for  benefit  of  legitimate  children  of  same  mother  dependent  upon 
him. 

Federal  Employers'  Liability  Act,  section  4,  in  eliminating  defense  of 
assumption  of  risk  in  cases  indicated,  evidences  legislative  intent  tbat  in 
other  cases  such  assumption  shall  bar  recovery. 

Approved  in  Jacobs  v.  Southern  Ry.  Co.,  241  U.  S.  234,  235,  60 
Ia.  Ed.  976,  36  Sup.  Ct.  588,  holding  in  action- under  Federal  Employ- 
ers' Liability  Act  that  employee  injured  while  boarding  moving  engine 
assumes  risk  from  known  danger  of  presence  of  pile  of  cinders,  where 
there  was  no  violation  of  safety  statute;  Chesapeake  etc.  Ry.  Co.  v. 
De  Atley,  241  U.  S.  313,  314,  315,  60  L.  Ed.  1020,  36  Sup.  Ct.  564, 
holding  question  of  assumption  of  risk  of  head  brakeman  on  inter- 
state train  in  relation  to  engineer's  negligence  in  operating  train  at 
high  rate  of  speed  knowing  brakeman  must  board  moving  train  is  for 
jury;  Great  Northern  Ry.  Co.  v.  Knapp,  240  U'.  S.  466,  60  L.  Ed.  751, 


233  U.  S.  492-508       NOTES  ON  U.  S.  REPORTS.    •  1082 

36  Sup.  €t.  399,  holding  question  of  assumption  of  risk  in  action 
under  Federal  Employers'  Liability  Act  for  injuries  to  employee  slip- 
ping on  greasy  floor  and  caught  in  fly-wheel  or  shaft  of  engine  in 
pump-house,  was  for  jury;  Boston  etc.  R.  R.  Co.  v.  Baxter,  228  Fed. 
262,  142  C.  C.  A.  549,  denying  recovery  in  action  under  Federal 
Employers'  Liability  Act  for  death  of  interstate  fireman  striking  bridge 
erected  at  insufficient  height  over  tracks,  where  evidence  is  insuffi- 
cient to  show  reconstruction  of  bridge  in  violation  of  statute ;  Emanuel 
V.  Georgia  etc.  Ry.  Co.,  142  Ga.  546,  83  S.  E.  231,  8  N.  C.  C.  A.  37, 
construing  act  of  legislature  of  Geoi'gia  of  1909  as  abolishing  assump- 
tion of  risk  only  in  cases  where  carrier  has  violated  statutes  enacted 
for  safety  of  employees;  Southern  Ry.  Co.  v.  Howerton,  182  Ind.  219, 
105  N.  E.  1029,  holding  instructions  on  assumption  of  risk  and  duty  of 
master  to  furnish  safe  place  to  work  were  conflicting  and  misleading; 
Southern  Ry.  Co.  v.  Howerton,  182  Ind.  234,  106  N.  E.  369,  holding  in- 
struction on  assumption  of  risk  reverse  of  one  requested  was  not  invited 
error  in  action  for  injuries  to  employee  laying  interstate  track;  Davis 
V.  Chesapeake  etc.  Ry.  Co.,  166  Ky.  _f 98,  179  S.  W.  425,  in  action 
under  Federal  Employers'  Liability  Act,  fact  that  employee  was  re- 
pairing leaky  valve  does  not  show  railroad  was  using  defective  appli- 
ance in  violation  of  Federal  Safety  Appliance  Act  so  as  to  preclude 
it  from  defense  of  assumption  of  risk;  Clark  v.  Erie  R.  Co.,  230  Fed. 
483,  arguendo. 

Employee  does  not  assume  risks,  not  incident  to  occupation,  arising 
from  failure  of  employer  to  exercise  due  cbib  in  providing  safe  place  to 
work  unless  defect  is  known  to  employee  or  so  obvlons  that  ordinarily  pru- 
dent person  under  circumstances  would  have  observed  and  appreciated  them. 
Approved  in  Coal  &  Coke  Ry.  Co.  v.  Deal,  231  Fed.  608,  145  C.  C.  A. 
490,  allowing  recovery  under  Federal  Employers'  Liability  Act  for 
injuries  to  linemen  erecting  telegraph  poles  for  line  to  be  used  in 
direction  of  interstate  trains;  Noi-folk  etc.  Ry.  Co.  v.  Gillespie,  224 
Fed.  324,  139  C.  C.  A.  552,  holding  in  action  for  death  that  engineer 
does  not  assume  risk  of  schedule  speed  on  track  improperly  constructed 
at  curve;  Benson  Lumber  Co.  v.  McCann,  223  Fed.  7,  8,  138  C.  C.  A. 
415,  holding  in  action  for  injuries  to  minor  employed  in  sawmill, 
question  of  contributory  negligence  and  assumption  of  risk  were  for 
jury;  Michigan  Ccnt..R.  Co.  v.  Schaffer,  220  Fed.  813,  136  C.  C.  A. 
413,  holding  in  action  under  Federal  Employers'  Liability  Act  that 
brakcman  injured  by  improper  method  of  securing  timber  loaded  on 
flat-car  docs  not  assume  risk  of  conductor's  negligence;  Emanuel  v. 
Georgia  etc.  Ry.  Co.,  142  Ga.  547,  83  S.  E.  232,  section-hand  ignorant 
of  machinery  and  injured  while  following  directions  of  foreman  to 
push  gasoline  motor  car  to  start  engine  does  not  assume  risk  as 
matter  of  law;  Kirbo  v.  Southern  Ry.  Co.,  16  Ga.  App.  49,  84  S.  B. 
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491,  in  action  under  Federal  Employers'  Liability  Act  of  1908,  for 
injury  to  railroad  employ ee_  resulting  solely  from  negligence  of  rail- 
road in  constructing  tracks  too  close  together,  doctrine  of  assumed 
risk  is  applicable;  Spinden  v.  Atchison  etc.  Ry.  Co.,  95  Kan.  476, 
477,  148  Pac.  748,  reversing  judgment  in  action  under  Federal  Em> 
ployers'  Liability  Act  for  death  of  railroad  employee  assisting  in  re- 
storing track  after  washout  for  erroneous  instruction  as  to  assumption 
of  risk;  Wasioto  etc.  R.  Co.  v.  Hall,  167  Ky.  822,  181  S.  W.  630, 
section-hand  injured  by  slipping  of  aligning-bar  from  handcar  improp- 
erly loaded  through  foreman's  negligence  does  not  assume  risk  as 
matter  of  law;  Wiley  v.  Cincinnati  etc.  Ry.  Co.,  161  Ky.  309,  170 
S.  W.  654,'  denying  recovery  for  injuries  to  yard  switchman  pushing 
draw-bar  on  engine  with  his  foot  in  order  to  make  coupling ;  Chesapeake 
etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  692,  693,  694,  167  S.  W.  935,  936, 
in  action  for  injuries  to  brakeman  in  interstate  commerce  attempting 
to  board  train  moving  at  high  rate  of  speed,  instruction  that  he  as- 
sumed risk  was  properly  refused  where  risk  was  shown  to  be  extra- 
ordinary; Hosheit  v.  Lusk,  190  Mo.  App.  442,  177  S.  W.  716,  holding 
employee  injured  while  repairing  baggage  coach  from  employers'  negli- 
gence in  furnishing  defective  jointer  does  not  assume  risk,  even  in 
action  under  Federal  Employers'  Liability  Act  and  exclusion  of  evi- 
dence that  coach  was  used  in  interstate  commerce  was  not  error;  Renn 
V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  139,  140,  86  S.  E.  969,  970,  holding 
pump  repairer  for  railroad  injured  by  slipping  on  ice  did  not  assume 
risk  and  allowing  recovery;  Padgett  v.  Seaboard- Air  Line  Ry.  Co., 
99  S.  C.  375,  83  S.  E.  634,  allowing  recovery  in  action  under  Federal 
act  of  1908  for  death  of  engineer  by  falling  into  roundhouse  pit. 

Instructions  as  to  assumption  of  risk  in  actions  under  Federal 
Employers'  Liability  Act.    Note,  7  N.  0.  0.  A.  691. 

Employee  knowing  of  defect  and  appreciating  risk  attributable  to  it  by 
continuing  in  employment  without  objection  or  obtaining  assurance  that 
defect  will  be  remedied  assumes  risk. 

Approved  in  Chesapeake"  etc.  Ry.  Co.  v.  ProflStt,  241  U.  S.  468,  60 
L.  Ed.  1106,  36  Sup.  Ct.  620,  holding  brakeman  switching  at  one  end 
of  "manifest  train"  did  not  assume  risk  arising  from  operations  of 
switching  crew  at  other  end  of  train  in  absence  of  notice  or  knowledge 
of  such  operations;  Chicago  etc.  Ry.  Co.  v.  Bower,  241  U.  S.  476,  60 
L.  Ed.  1110,  36  Sup.  Ct.  624,  engineer  did  not  assume  risk  of  old 
style  lubricator  having  tubular  glasses  on  high-pressure  engine;  Sea- 
board Air  Line  Ry.  v.  Horton,  239  U.  S.  597,  60  L.  Ed.  461,  36  Sup. 
Ct.  181  (affirming  169  N.  C.  109,  110,  111,  85  S.  E.  219,  222),  applying 
rule  and  holding  in  evidence  that  engineer  in  interstate  commerce  did 
not  assume  risk  of  defect  in  water-gauge  where  there  was  promise  of 
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reparation;  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  510,  Ann. 
Gas.  1916B,  252,  59  L.  Ed.  1436,  35  Sap.  Ct.  865,  9  N.  C.  C.  A.  270, 
holding*  hrakeman  on  interstate  railroad  killed  by  oncoming  faster 
freight  train,  having  leaking  cylinder  obscnring  lights  of  train  ahead, 
did  not  assume  risk  of  unknown  defect  in  engine  of  other  train,  in 
action  under  Federal  Employers'  Ldability  Act  abolishing  fellow-servant 
rule;  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  379,  59  L.  Ed.  279. 
35  Sup.  Ct.  130,  holding  engineer  in  interstate  commerce  did  not  assume 
risk  of  collision  with  coal  cars  protruding  over  track  upon  which  he 
was  moving;  Cartwright  v.  Atchison  etc.  Ry.  Co.,  228  Fed.  875,  143 
C.  C.  A«  270,  railway  shop  machinist  knowing  danger  of  putting  heavy 
door  frame  in  place  without  block  and  fall  to  raise  frame  or  without 
helper  assumed  risk  in  putting  frame  in  place  alone  at  direction  of 
foreman;  Boldt  v.  Pennsylvania  R.  Co.,  218  Fed.  368,  134  C.  C.  A. 
175,  holding  conductor  injured  in  "gravity  yard"  assumed"  risk  of  negli- 
gent mode  of  operation  of  cars  by  fellow-servants  obvious  to  deceased; 
Farley  v.  New  York  etc.  R.  R.  Co.,  88  Conn.  414,  91  Atl.  652,  denying 
recovery  for  death  of  engineer  on  interstate  train  killed  by  contact 
with  electric  wire  on  bridge,  lower  than  usual,  but  of  which  he  had 
special  notice;  Charleston  etc.  Ry.  Co.  r.  Sylvester,  17  Ga.  App.  89, 
90,  86  S.  E.  277,  denying  recovery  in  action  under  Federal  Employ- 
ers* Liability  Act  of  1908  for  death  of  yard  switchman  crossing  track 
in  small  opening  between  moving  cars  and  stumbling  over  obstacles 
in  roadbed;  Pittsburgh  etc.  R.  Co.  v.  Farmers*  Trust  etc.  Co.,  183. Ind. 
293,  108  N.  E.  Ill,  in  action  for  death  of  yard  clerk  engaged  in  inter- 
state commerce,  under  Federal  Employers ' .  Liability  Act,  in  deter- 
mining question  of  assumption  of  risk,  jury  was  warranted  in  finding  as 
proved,  allecration  that  decedent  had  no  knowledge  of  approach  of 
engine;  Miller  v.  Mich.  Central  R.  Co.,  185  Mich.  445,  447,  451,  453, 
152  N.  W.  239,  240,  242,  holding  in  action  under  Federal  Employers' 
Liability  Act  that  conductor,  knowing  of  nearness  of  track  to  doorpost 
in  freight-house,  assumed  risk,  and  denying  recovery  for  his  death; 
Boesler  v.  Copper  Range  R.  R.  Co.,  184  Mich.  435,  151  N.  W.  562, 
holding  in  action  for  injuries  to  railroad  employee  under  State  Employ- 
ers* Liability  Act,  employee  would  not  assume  risk  of  fellow-servant's 
negligence,  and  no  question  of  assumption  of  risk  should  liave  been 
left  to  jury;  Hawkins  v,  St.  Louis  etc.  R.  Co.,  189  Mo.  App.  213,  215, 
216,  218,  226,  174  S.  W,  132,  133,  136,  roundhouse  foreman  taking 
out  engine  for  interstate  run  at  night  did  not  as  matter  of  law,  assume 
risk  of  injury  from  falling  under  locomotive  by  stumbling  over  jack 
left  by  day  employees,  where  he  knew  want  of  lights,  but  not  pres- 
ence of  jack  on  floor;  Wiley  v.  Solvay  Process  Co.,  215  N.  Y.  588, 
Ann.  Oaa.  1917A,  314,  109  N.  E.  607,  question  of  assumption  of  risk 
in  employee's  action  for  injuries  resulting  from  defective  punch  was 
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for  jury;  CoUelli  v.  Turner,  215  N.  Y.  677,  109  N.  E.  83,  holding 
provision  of  Federal  Employers'  Ldability  Act,  §§  200-204,  making 
assumption  of  known  risks  question  of  fact,  does  not  apply  to  action 
for  injuries  to  employee  brought  under  common-law  principles;  dis- 
senting opinion  in  Woodruff  v.  Yazoo  etc.  R.  Co.,  222  Fed.  31,  137 
C.  C.  A.  667,  majority  holding  ruling  on  first  appeal  that  evidence 
made  case  for  jury  on  questions  of  carrier's  negligence  and  cmphyec's 
assumption  of  risk  is  law  of  case  on  subsequent  appeal,  where  testi- 
mony of  new  witness  strengthens  rather  than  weakens  plaintiff's  ease, 
and  reversing  peremptory  instruction  to  jury  on  second  trial;  dissent- 
ing opinion  in  Duvall  v.  Philadelphia  etc.  R.  Ri  Co.,  43  App.  D.  C. 
405,  413,  majority  holding  question  whether  brakeman  injured  while 
coupling  garbage  ears,  ¥rider  than  ordinary  cars,  on  bridge  assumed 
risk  was  for  jtizy. 

Distinguished  in  Woodruff  v.  Yazoo  etc.  B.  Co.,  222  Fed.  30,  137 
C.  C.  A.  567,  holding  that  ruling  on  appeal  that  evidence  makci  case 
for  jury  on  questions  of  carrier's  negligence  and  employee's  assumption 
of  risk  is  law  of  ease  on  second  appeal,  and  reversing  peremptory 
instruction  to  jury  on  second  trial  with  directions  to  submit  issues  to 
jury;  Louisville  etc.  R.  Co.  v.  Henry,  167  Ky.  164,  180  S.  W.  76, 
question  of  assumption  of  risk  in  action  for  injuries  to  brakeman  by 
breaking  of  cable  from  plow  on  flat  car  to  engine  of  work  train  was 
for  jury;  Baltimore  etc.  R.  Co.  v.  Whitacre,  124  Md.  429,  92  Atl.  1064, 
where  brakeman  is  injured  by  falling  into  einder  pit  while  looking 
for  drinkioig-cup  for  use  of  crew  on  his  train,  question  is  of  con- 
tributory negligence,  not  assumption  of  risk,  since  his  duties  had  no 
connection  with  cinder  pit;  Cross  v.  Chicago  etc.  R.  R.  Co.,  191  Mo. 
App.  206,  207,  210,  177  S.  W.  1129,  1130,  applying  Missouri  rule  of 
assumption  of  risk  in  action  under  Federal  Employers'  Liability  Act 
and  holding  roundhouse  employee  does  not  assume  risk  of  master's 
negligence  in  leaving  hose  on  floor  over  which  employee  stumbles  in 
descending  ladder. 

Employee  relying  on  promise  of  reparation  during  reasonable  time  or 
time  Bpedfled  for  its  performance  does  not  assume  risk  unless  danger  is  so 
imminent  tbat  ordinarily  prudent  r:an  would  not  rely  upon  such  promise. 

Approved  in  Seaboard  Air  Line  Ry.  v.  Horton,  239  U.  S.  600,  601,  60 
L.  Ed.  462,  36  Sup.  Ct.  182,  reliance  of  engineer  on  promise  of  repara- 
tion of  defective  water-gauge  and  continuing  in  performance  of  duty  at 
request  of  employer  is  answer  to  charge  of  contributory  negligence, 
and  question  at  beet  was  for  jury;  Inter-Island  Steam  Nav.  Co.  v. 
Ward,  232  Fed.  813,  147  C.  C.  A.  3,  holding  foreman  in  charge  of 
coal-conveyer  reporting  defective  cable  and  receiving  promise  of  repa- 
ration did  not  assume  risk  of  injuries  in  attempting  to  replace  defective 
cable  on  pulley  when  it  slipped. 
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Under  Federal  Employers'  Liability  Act,  defect  in  water-gauge  not 
covered  by  provisions  of  Safety  Appliance  Act  does  not  leave  employer  ab- 
solutely liable,  but  common-law  mle  as  to  assumption  of  risk  applies. 

Approved  in  Toledo  etc.  R.  R.  Co.  v.  Slaviii,  236  U.  S.  458,  59  L.  Ed. 
673,  35  Sup.  Ct.  306,  where  evidence  shows  action  under  State  law 
for  injuries  to  employee  from  defective  tracks  is  coutroUed  by  Federal 
Employers'  Liability  Act,  proceeding  under  State  statute  is  reversible 
error,  where  there  are  substantive  differences  between  State  and  Fed- 
era!  statutes  as  to  defenses  of  assumption  of  risk  and  contributory 
negligence;  Columbia  etc.  R.  Co.  v.  Sauter,  223  Fed.  609,  610,  139 
C.  C.  A.  150,  holding  employee  killed  while  constructing  bridge  to  be 
used  by  interstate  trains  assumed  risks  incident  to  employment  and 
denying  recovery;  Kansas  City  etc.  Ry.  Co.  v.  Livesay,  118  Ark.  308, 
177  S.  W.  876,  holding  fireman  on  interstate  train  injured  by  stepping 
on  bolt  while  pushing  water-crane  back  into  position  after  takiiii; 
water  assumes  risk;  Louisville  etc.  R.  Co.  v.  Heinig's  Admx.,  162  Ky. 
23,  171  S.  W.  857,  holding  engineer  injured  from  failure  of  railroad 
to  use  block-signal  system  assumes  risk  in  absence  of  Federal  statute 
requiring  such  system;  Truesdell  v.  Chesapeake  etc.  Ry.  Co.,  159  Ky. 
721,  169  S.  W.  472,  section-hand  in  interstate  commerce  injured  by 
being  struck  by  rebound  of  rail  as  it  drops  from  rail  brace  assumes 
risk;  Fish  v.  Chicago  etc.  Ry.  Co.,  263  Mo.  123,  Ann.  Gas.  1916B,  147, 
172  S.  W.  345,  8  N.  C.  C.,A.  562,  applying  common-law  rule  of  assump- 
tion of  risk  as  interpreted  by  State  courts,  in  action  under  Federal 
Employers*  Liability  Act  and  holding  brakeman  does  not  assume  risk 
of  danger  from  water-crane  too  near  track;  Cross  v.  Chicago  etc.  R.  R. 
Co.,  191  Mo.  App.  207,  177  S.  W.  1129,  1130,  and  Hawkins  v.  St.  Louis 
etc.  R.  Co.,  189  Mo.  App.  210,  216,  174  S.  W.  131,  133,  both  holding 
State  court  in  action  under  Federal  Employers'  Liability  Act  applies 
common-law  rule  of  assumption  of  risk  as  interpreted  by  State  court; 
Bramlett  v.  Southern  Ry.  Co.,  98  S.  C.  337,  82  S.  E.  502,  allowing 
recovery  under  Federal  Employers'  Liability  Act  in  action  for  injury 
from  defective  running-board  to  switchman  making  up  interstate  train. 

Liability  to  employee  for  injui-y  from  burst*  ng  or  exploding  bottle, 
or  water-gauge.    Note,  7  N.  C.  0.  A.  850. 

Federal  Employers'  Liability  Act.     Note,  L.  R.  A.  19150,  76. 

General  rules  applicable  to  actions  under  Federal  Employers'  Lia- 
bility Act.    Note,  6  N.  0.  0.  A.  75.  95,  102. 

The  Federal  Employers'  Liability  Act  as  constnied  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  0.  A.  8,  19. 

Legal  meaning  of  "any."    Note,  Ann.  Oas.  1916E,  87. 
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Miscellaneous.  Cited  in  Seaboard  Air  Line  Ry.  v.  Horton,  239  U.  S. 
596,  60  L.  Ed.  460,  36  Sup.  Ct.  181,  and  Horton  v.  Seaboard  etc.  Ry. 
Co.,  169  N.  0.  109,  86  S.  E.  218,  both  reciting  history  of  litigation. 

1233  U.  S.  50^-515,  58  L.  Ed.  1071,  34  Sup.  Ot.  664,  UNITED  STATES  v. 
VtJIiTB. 

Statute  fixing  salary  of  public  officer  without  limitation  as  to  time  is 
not  abrogated  or  suspended  by  subsequent  enactments  merely  appropriating 
less  amount  for  that  officer  for  particular  year  and  containing  no  words 
expressly  or  by  dear  implication  modifying  or  repealing  previous  law. 

Approved  in  Archbald  v.  United  States,  218  Fed.  272,  holding  pro- 
vision of  Judicial  Code,  §  200,  allowing  additional  compensation  of 
fifteen  hundred  dollars  per  annum  to  circuit  judge  for  services  in  Com- 
merce Court,  was  not  repealed  by  failure  of  Congress  to  make  appro- 
priation for  payment  of  such  allowance  after  August,  1912,  and  allowing 
recovery  for  services  thereafter  as  member,  of  court. 

233  tJ.  9.  61^-627,  68  L.  Ed.  1074,  34  Sup.  Ot  666,  UNITED  STATES  v. 
FOSTER. 

Not  cited. 

233  tJ.  S.  528^86,  68  L.  Ed.  1080,  34  Sup.  Ot.  659,  BOWUNO  V.  X7NITED 
STATES. 

United  States  has  capacity  to  sue  to  set  aside  conveyance  made  by 
Indian  allottee  in  violation  of  restrictions  upon  alienation. 

Approved  in  United  States  v.  Noble,  237  U.  S.  80,  69  L.  Ed.  847, 
35  Sup.  Ct.  532,  applying  rule  in  suit  to  set  aside  overlapping  leases 
made  by  allottee  of  lands  within  Qnapaw  Agency;  Taylor  v.  Anderson, 

234  U.  S.  76,  58  L.  Ed.  1220,  34  Sup.  Ct.  724,  dismissing  petition  in 
ejectment  for  want  of  jurisdiction  without  determining  whether  plain- 
tiffs overlooked  authorized  mode  of  relief  under  35  Slat.  312,  314, 
c.  199 ;  United  States  v.  Debell,  227  Fed.  764,  142  C.  C.  A.  284,  holding 
United  States  may  inaintain  suit  to  set  aside  patent  and  dee(l:^>  of 
Indian  allottee  or  recover  value  of  land  for  allottee  from  Indian  trader 
and  others  fraudulently  inducing  Secretary  of  Interior  to  issue  patent 
in  fee  simple  to  Indian  and  purchasing  land  at  less  than  its  value 
from  Indian. 

Distinguished  in  McDaniel  v.  Holland,  230  Fed.  948,  145  C.  C.  A.  139, 
citizen  of  Cherokee  Nation  becoming  citizen  of  United  States  by  act  of 
1901  has  right  upon  reaching  majority  to  sue  in  ejectment  to  recover 
lands  allotted  to  him  while  minor. 

Transfer  of  allotted  lands  contrary  to  Inhibition  of  Oongress,  is 
violation  of  rights  of  United  States  arising  from  its  obligation  to  depend- 
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ent  people,  and  no  stipulation  contract  or  judgment  rendeired  in  rait  to 
wmch  government  1b  stranger,  can  affect  its  Interest. 

Approved  in  United  States  v.  Pearson,  231  Fed.  281,  faei  that  Indian 
allottees  have  failed  to  brand  increase  of  livestock  issued  by  government, 
as  required  by  statute,  does  not  release  such  increase  from  trust  restric- 
tions, nor  render  it  subject  to  State  taxation. 

All  contracts  to  sell  or  convey  land  patented  to  Indian  allottees  entered 
into  before  expiration  of  period  of  restrictions  upon  alienation  are  abso- 
lutely void. 

Approved  in  United  States  v.  Board  of  Commrs.  of  Osage  County,  216 
Fed.  886,  133  C.  C.  A.  87,  holding  oil,  gas,  coal  and  other  minerals  in 
lapds  allotted  to  Osagie  Indians  are  not  subject  to  taxation. 

Bastrictlona  upon  allenatian  of  aUotoienta  imposed  by  act  of  Congreas 
of  1889  are  not  merely  personal  binding  allottee  only,  but  ran  witb  land  and 
bind  beirs  at  weO. 

Approved  in  United  States  v.  Noble,  237  U.  S.  80,  59  L.  Ed.  848.  35 
Sup.  Ct.  532,  holding  restrictions  upon  alienation  bound  allottee  and  his 
heirs  and  assignment  of  rents  and  royalties  by  Quapaw  allottee  in  vio- 
lation of  acts  of  1896  and  1897  are  void. 

Distinguished  in  Levindale  Lead  etc.  Min.  Co.  v.  Coleman,  241  U.  S. 
438,  60  L.  Ed.  1083,  36  Sup.  Ct.  644,  holding  restrictions  upon  aliena- 
tion of  Osage  Indian  Allotment  Act  of  1906  do  not  apply  to  lands  com- 
ing lawfully  into  ownership  of  white  men  who  are  noiunembcrs  of  tribe. 

233  V.  S.  536-^45,  68  L.  Ed.  1083,  HOLDEN  JiAITD  &  LIVE  STOCK  CO.  v. 
INTEBSTATE  TRABINO  CO. 

Miscellaneous.  Cited  in  United  Railways  Co.  v.  St.  Louis,  241  U.  S. 
647,  60  L.  Ed.  1220,  36  Sup.  Ct.  550,  Commonwel^lth  Trust  Co.  v.  Trocon, 
235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  Illinois  v.  Pittsburgh  etc. 
Ry.  Co.,  235  U.  S.  690,  59  L.  Ed.  427,  35  Sup.  Ct.  205,  Twin  Falls  Canal 
Co.  V.  Idaho,  235  U.  S.  690,  59  L.  Ed.  427,  35  Sup.  Ct.  206,  and  Rabb  v. 
Louisiana,  235  U.  S.  688,  59  L.  Ed.  426,  35  Sup.  Ct.  204,  all  dismissing 
for  want  of  jurisdiction 

233  U.  S.  54&-558,  L.  B.  A.  1915A,  887,  68  L.  Ed.  1088»  34  Sup.  Ct.  664, 
BICHABDS  V.  WASHINGTON  TEBMINAL  CO. 

Owner  of  property  In  District  of  Columbia  near  portal  of  railroad  ton- 
nel  authorized  by  Congress  is  entitled  to  compensation  for  special  and 
peculiar  damage  from  outpouring  of  gases  and  smoke  at  result  of  installa- 
tion of  fanning  system. 

Approved  in  Washington  Ry.  etc.  Co.  v.  Washington  Terminal  Co.,  44 
App.  D.  C.  482,  railroad  building  tunnel  under  public  street  under  statu- 
tory authority  is  liable  for  damages  to  property  of  street  railway  from 


1089  NOTES  ON  U.  S.  REPORTS.       233  U.  S.  55&-581 

settling  of  earth  resulting  in  change  of  street  grade ;  Hearst  v.  New  York 
Cent.  etc.  R.  Co.,  215  N.  Y.  280,  281,  109  N.  E.  494,  495,  modifying  un- 
qualified injunction  against  use  of  soft  coal  by  railroad  in  action  by  prop- 
erty owner  to  enjoin  certain  uses  of  ti-acks  near  Riverside  Drive,  and 
restricting  use  of  soft  coal  to  rules  and  regulations  formulated  by  rail- 
road; Lewisburg  &  N.  R.  Co.  v.  Hinds,  134  Tcnn.  307,  308,  335, 183  S.  W. 
989,  995,  allowing  award  of  damages  for  value  of  strip  of  land  taken 
for  railroad,  and  for  consequential  damages  for  diminution  of  value  of 
remaining  land;  dissenting  opinion  in  United  States  v.  Archer,  241  U.  S. 
145,  60  L.  Ed.  928,  36  Sup.  Ct.  521,  majority  remanding  case  to  Court  of 
Claims  for  more  definite  findings  without  determining  whether  owner  of 
tract  of  land  taken  for  dike  in  navigable  river  is  limited  to  compensa- 
tion for  area  taken  or  is  entitled  to  consequential  damages  for  tract  over- 
flowed. 

233  U.  S.  658-571,  68  L.  Ed.  1093,  34  Sap.  Ct.  706,  OBEEK  ▼.  MENOMINEE 
TBIBE  OF  INDIANS. 

Not  cited. 

233  tf.  S.  572-581,  68  la.  Ed.  1099,  34  Sup.  Ot.  696,  80UTHEBN  BY.  OO.  ▼. 
OADD. 

Judgment  of  Federal  Ctrcnit  Oonrt  of  Appeals  In  action  based  upon 
Federal  Employers'  Liability  Act  of  1908,  as  amended  in  1910,  will  be 
affirmed  by  Supreme  Court,  where  questions  are  of  general  law  not  involv- 
ing interpretation  of  statute,  and  it  does  not  clearly  appear  that  error  was 
committed  in  decision  of  such  questions. 

Approved  in  Yazoo  etc.  R.  R.  Co.  v.  Wright,  235  U.  S.  378,  59  L.  Ed. 
278,  35  Sup.  Ct.  130,  following  rule. 

WhiBze  no  reference  was  made  in  assignments  of  error  to  mistaken  con- 
struction hy  trial  court  of  Federal  Employers*  Liability  Act  concerning  as- 
sumption of  risk,  and  assumption  of  risk  was  not  involTsd  in  testimony  to 
which  charge  related,  error  was  not  prejudicial. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  510,  Ann. 
Oas.  1916B,  252,  59  L.  Ed.  1486,  35  Sup.  Ct.  865,  9  N.  C.  C  A.  270,  hold- 
ing  in  action  under  Federal  Employers'  Liability  Act  of  1908  abolishing 
fellow-servant  rule,  that  employee,  not  knowing  of  negligence  of  fellow- 
servant  in  giving  clearance  card,  nor  of  defect  in  engine,  did  not  assume 
risk,  and  failure  to  give  instructions  on  assumption  of  risk  was  not  error. 

Federal  Employers*  Liability  Act.    Note,  L.  B.  A.  19150,  70,  76,  79. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
LiabiUty  Act.    Note,  9  N.  0.  0.  A.  454. 

Instructions  ad  to  assumption  of  risk  in  actions  under  Federal  Em- 
ployers' Liability  Act.    Not6|  7  N.  0.  0.  A.  688. 
XX— 69 
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Application  of  Federal  Employers '  Liability  Act  to  switching  opera- 
tions.    Note,  9  N.  0.  0.  A.  7. 

Miscellaneous.  Cited  in  Cincinnati  Northern  Ry.  Co.  v.  Dillon,  234 
U.  S.  754,  58  L.  Ed.  1578,  34  Sup.  Ct.  998,  affirming  judgment  on  author- 
ity of  principal  case. 

233  V.  8.  581--586,  68  I^  Ed.   1102,   34  Sap.  Ot  609,  ITOW  T.  UNITED 
STATES. 

Jurisdiction  of  Federal  Sapreme  Oonrt  under  Judicial  €k>de,  section  247, 
to  review  Jodgmente  ot  District  Oonrta  of  Alaska  involving  constitatioiial 
question,  exists  only  when  question  is  actually  raised  in  trial  court. 

Approved  in  Apapas  v.  United  States,  233  U.  S.  589,  591,  58  L.  Ed. 
1105»  1106,  34  Sup.  Ct.  704,  denying  right  of  direct  review  under  Judi- 
cial Code,  §  238,  where  right  is  based  upon  action  of  trial  court  in  admit- 
ting over  objection  statement  or  admission  of  accused  in  prosecution  for 
murder. 

Miscellaneous.  Cited  in  Stine  v.  Missouri  State  Life  Ins.  Co.,  241 
U.  S.  643,  60  L.  Ed.  1217,  36  Sup.  Ct.  447,  dismissing  for  want  of  juris- 
diction. 

283  XT.  S.  587--692,  58  L.  Ed.  1104,  34  Sop.  Ot.  704,  APAPAS  V.  UNITED 
STATES. 

Murder  comi^tted  by  Didians  on  United  States  Indian  reservation 
within  State  is  crime  against  United  States  expressly  punishable  by  Penal 
Code,  section  328,  and  within  cognisance  of  Federal  courts  without  refer- 
ence to  citisenahip  of  accused. 

Approved  in  People  v.  Daly,  212  N.  Y.  194,  Ann.  Oaa.  1915D,  S67,  105 
N.  E.  1051,  Criminal  Code  of  United  States,  §  328,  conferring  on  Federal 
courts  jurisdiction  of  crime  committed  by  one  Indian  against  another 
Indian  within  Indian  reservation,  applies  to  Indian  reservation  in  New 
York,  title  to  which  was  never  in  United  States. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oas.  1915D,  372. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  B.  A 
1915F,  592. 

233  U.  a  593-600,  58  Ii.  Ed.  1107,  34  Sup.  Ct.  701,  OOBNELL  STEAMBOAT 
CO.  V.  PHOEKIX  CONSTB.  CO. 

Fact  that  structures  of  construction  company  were  obstructions  to  navi- 
gable channel  erected  without  permit  from  Secretary  of  War  did  not  author- 
ize vessel  to  injure  barges  of  such  company. 

Approved  in  The  Allemannia,  224  Fed.  638,  holding  vessel  tjring  up  at 
exterior  end  of  pier  in  violation  of  Greater  New  York  Charter,  §  879, 
and  vessel  running  at  too  great  speed  are  both  at  faultj  and  case  is  one 
for  half  damages. 
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233  U.  8.   601-604,   68  L.   Ed.   1111,   34  Snp.   Ot.   691,  DENVER  &   BIO 
OBANDE  B.  B.  CO.  ▼.  ABIZONA  &  O.  B.  B.  CO. 

A  raUng  M  to  the  law  may  be  presumed  from  the  findings  of  fact  upon 
which  such  ruling  may  be  predicated. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  216  Fed.  679, 
applying  rule  in  determining  reasonableness  of  rate  order  of  Interstate 
Commerce  Commission. 

233  XT.  a  604>613,  Ann.  Oas.  1916D,  1044,  68  L.  Ed.  1116,  34  Sup.  Ct.  693, 
GOBffPEBS  ▼.  UNITED  STATES. 

While  Supreme  Court  cannot  review  on  appeal  or  writ  of  error  judg- 
ment of  Court  of  Appeals  of  District  of  Columbia  punishing  for  contempt, 
it  may  review  same  by  writ  of  certiorari. 

Approved  in  United  States  v.  Ewing,  237  U.  S.  201,  59  L.  Ed.  915,  35 
Sup.  Ct.  671,  dismissing  writ  of  error  to  review  judgment  of  Court  of 
Appeals  of  District  of  Columbia  under  fifth  paragraph  of  Judicial  Code, 
§  250,  in  case  arising  under  patent  laws,  where  such  judgments  are  made 
final  by  last  paragraph  of  Judicial  Code,  §  250. 

Miscellaneous.    Cited  in  Lawlor  v.  Loewe,  235  U.  S.  535,  59  L.  Ed.  349, 

35  Sup.  Ct.  170,  holding  trial  court  properly  instructed  jury  that  mem- 
bers of  labor  union  paying  dues  and  continuing  to  deleo:ate  authority 
to  officers  to  interfere  with  interstate  commerce  by  boycotts  are  jointly 
liable  wij;h  officers  for  damages  sustained. 

233  XT.  a  613-630,  68  L.  Ed.  1121,  34  Sup.  Ot.  686,  LOOAN  ▼.  DAl^a 

Practical  interpretation  of  ambiguous  or  uncertain  statute  by  Execu- 
tive Department  Charged  with  its  administration  is  entitled  to  highest  re- 
spect, and,  if  acted  upon  for  number  of  years,  will  not  be.  disturbed  except 
for  very  cogent  reasons. 

Approved  in  La  Roqne  v.  United  States,  2^  U.  S.  64,  60  L.  Ed.  150, 

36  Sup.  Ct.  23,  holding  Nelson  Act  of  1889  for  allotment  to  Chippewas 
of  White  Earth  Indian  reservation  contemplated  only  selections  on  part 
of  living  Indians  acting  for  themselves  or  through  designated  representa- 
tives, and  right  to  select  does  not  pass  to  heirs. 

233  U.  S.  630-642,  Ann.  Oas.  1915D,  420,  L.  B.  A.  1916D,  «77,  68  la.  Ed. 
1129,  34  Sup.  Ct.  681,  SMITH  v.  TEZA& 

Liberty  means  more  than  freedom  from  servitude;  and  constitutional 
guaranty  in  Fourteenth  Amendment  is  assurance  that  citizen  shall  be  pro- 
tected in  right  to  use  his  powers  of  mind  and  body  in  any  lawful  calling. 
Approved  in  Peterson  v.  Widule,  167  Wis.  671,  Ann.  Cas.  1916B,  1040, 
52  L.  R.  A.  (N.  S.)  778,  147  N.  W.  974,  upholding  Statutes  of  1913, 
§  2339m,  requiring  male  persons  applying  for  marriage  license  to  file  cer- 
tificate that  they  are  free  from  venereal  disease;  dissenting  opinion  in 


233  U.  S.  642-662       NOTES  ON  U.  S.  REPORTS.  1092 

Wiseman  v.  Tanner,  221  Fed.  713,  majority  holding  initiative  measure 
No.  8  of  Washington,  declaring  unlawful  system  of  collecting  fees  from 
workers  for  furnishing  them  employment  or  with  information  leading 
thereto. 

Arhitrary  tests  by  which  competent  persons  would  be  excluded  from 
lawful  caUing  must  be  avoided  in  State  legislation  in  exercise  of  police 
power. 

Approved  in  People  v.  Crane,  214  N.  Y.  167,  Ann.  Caa.  1915B,  1254, 
108  N.  E.  431,  upholding  Labor  Law,  §  14,  permitting  only  citizens  of 
United  States  to  be  employed  in  construction  of  public  works  by  State, 
municipality  or  contractor,  and  giving  preference  to  citizens  of  State. 

Distinguished  in  In  re  Cardinal,  170  Cal.  523,  150  Pac.  350,  upholding 
San  Francisco  ordinance  regulating  jitneys. 

Statute  of  Texas  of  1909  prohibiting  any  person  from  acting  as  con- 
ductor on  train  without  having  two  years'  experience  as  brakeman  or  con- 
ductor on  freight  train  is  denial  of  eiinal  protection  of  law  as  to  persons 
competent  to  fill  position. 

Approved  in  People  v.  Griswold,  213  N.  Y.  99,  9  L.  R.  A.  1915D,  638. 
106  N.  £.  932,  license  to  practice  dentistry  in  one  State  is  not  privilege 
or  immunity  protected  by  Federal  Constitution  giving  right  to  practice 
in  other  States  and  Public  Health  Laws,  §  194,  requiring  State  license, 
is  not  void  as  to  person  licensed  in  another  State.    - 

Power  of  public  to  determine  capacity  of  particular  officer,  agent, 
or  employee  of  corporation.    Note,  L.  B.  A.  1915E,  709. 

233  V.  a  642-662  68  L.  Bd.  1135,  34  Sup.  Ot.  678,  MIS80UBI  K.  &  T.  K.  It. 
CO.  v.  OAD& 

Validity  of  State  statute  under  commerce  clause  of  Federal  Oonstita- 
tion  cannot  be  attacked  in  suit  not  based  upon  claim  arising  out  of  inter- 
state commerce. 

Approved  in  Coppage  v.  Kansas,  236  U.  S.  15,  L.  B.  A.  19150,  960, 
59  L.  Ed.  446,  35  Sup.  Ct.  240,  Kansas  statute  of  1909,  declaring  it  mis- 
demeanor, punishable  by  fine  or  imprisonment,  for  employer  to  require 
employee  not  to  become  or  remain  member  of  labor  union  during  employ- 
ment, is  void ;  Steams  v.  Wood,  236  U.  S.  78,  69  L.  Ed.  476,  35  Sup.  Ct. 
229,  officer  of  National  Guard  whose  personal  rights  are  not  violated  and 
rank  not  disturbed  cannot  question  validity  of  General  Order  No.  8, 
issued  by  Secretary  of  War  under  section  3  of  Military  Law  of  1903, 
relating  to  organization,  armament  and  discipline  of  militia,  nor  order 
of  Adjutant-general  of  Ohio  relating  to  mobilization;  Jefh-ey  Mfg.  Co. 
V.  Bla-g,  235  U.  S.  576,  69  L.  Ed.  869,  35  Sup.  Ct.  167,  7  N.  C.  C.  A.  574. 
holding  employer  cannot  raise  objections  to  Ohio  Workmen's  Compen- 
sation Act  of  1911  on  ground  of  discrimination  against  employees ;  Hen- 
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drick  V.  Maryland,  235  U.  S.  622,  59  L.  Ed.  390,  35  Sup.  Ct.  140,  Mary- 
land statute  of  1910  requiring  nonresident  as  condition  precedent  to  use 
of  State  highways  to  show  compliance  with  laws  of  his  own  State  as 
to  registration  of  motor  vehicles,  but  not  including  District  of  Columbia, 
cannot  be  attacked  as  discriminating  against  District  of  Columbia  by 
resident  of  District  not  having  complied  with  its  laws;  Standard  Home 
Co.  V.  Davis,  217  Fed.  914,  Arkansas  act  of  1913,  regulating  investment 
companies,  is  not  subject  to  attack  on  ground  that  it  applies  to  State 
banks  and  trust  companies  and  not  to  national  banks  by  investment  com- 
pany not  engaged  in  banking  business;  Qhema  v.  State,  16  Ariz.  358, 
Ann.  Ca8. 1916D,  94,  146  Pac.  500,  person  charged  with  selling  liquor  in 
violation  of  prohibition  amendment  to  Constitul^iou  cannot  question  valid- 
ity of  provision  prohibiting  introduction  of  intoxicating  liquor  into  State. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordinance. 
Note,  Ann.  Cas.  19150,  60. 

If  classlflcation  la  otherwise  reasonable,  mere  fact  that  attorneys'  fees 
axe  allowed  to  successful  plaintiffs  and  not  to  successful  defendants  does  not 
render  statute  void  as  denial  of  equal  protection  of  law,  since  members  of 
every  class  may  sne  or  be  sued. 

Approved  in  Mallinckrodt  Chemical  Works  v.  Missouri,  238  U.  S.  56, 
59  L.  Ed.  1198,  35  Sup.  Ct.  671,  upholding  Missouri  statute  of  1909  re- 
quiring officers  of  corporation  to  file  affidavit  of  nonparticipation  in 
pool,  trust,  agreement,  or  combination  under  penalty  of  forfeiture  of 
charter;  International  Harvester  Co.  v.  Missouri,  234  U.  S.  215,  52 
L.  E.  A.  (N.  S.)  525,  58  L.  Ed.  1284,  34  Sup.  Ct.  859,  upholding  Missouri 
anti-trust  laws  of  1899  and  1909  embracing  vendors  of  commodities  and 
not  vendors  of  labor  and  services;  Missouri  Pacific  Ry.  Co.  v.  Larabee, 
234  U.  S.  475,  58  L.  Ed.  1408,  34  Sup.  Ct.  979,  upholding  Kansas  statute 
allowing  attorney's  fees  in  mandamus  proceedings  against  person  refus- 
ing to  obey  peremptory  writ  and  allowance  of  attorney 's  fees  for  services 
in  State  court  was  not  error. 

Distinguished  in  Atchison  etc.  Ry.  Co.  v.  Vosburg,  238  U.  S.  61,  L.  R.  A. 
1915E,  953,  59  L.  Ed.  1201,  35  Sup.  Ct.  675,  holding  void  Kansas  recip- 
rocal demurrage  law  of  1905  where  allowance  of  attorney's  fees  to  ship- 
per is  not  reciprocal. 

Statute  allowing  attorney's  fees  is  not  one  Imposing  penalty  where  pur- 
pose is  merely  to  require  defendant  to  reimburse  plaintiff  for  part  of  his 
expenses  not  otherwise  recoverable  as  costs  of  suit. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  433, 
Ann.  Oaa,  1916B,  691,  59  h,  Ed.  659,  35  Sup.  Ct.  328,  upholding  provisions 
of  Act  to  Regulate  Commerce,  §§8  and  16,  allowing  attorney's  fees  to 
shipper  in  action  to  enforce  claims  for  damages,  but  eliminating  allow- 
ance of  attorney's  fees  for  services  before  conunission. 
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Statute  of  Texas  of  1909  impostog  attorney's  fee  on  uumccessfnl  de- 
fendant in  certain  classes  of  cases  is  not  repugnant  to  either  "eanal  protec- 
tion" or  "dne  process"  clause  of  Federal  Ck>nstitation. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  415,  416,  421, 
L.  R.  A.  1915A,  942,  58  L.  Ed.  1380,  1881, 1383,  34  Sup.  Ct.  790,  and  Gulf 
etc.  Ry.  Co.  v.  Lunn,  106  Tex.  512,  171  S.  W.  1121,  both  following  rule; 
Harold  v.  Atchison  etc.  Ry.  Co.,  93  Kan.  462,  144  Pac.  826,  upholding 
provision  of  Gkneral  Statutes  of  1909,  §  7107,  allowing  attorney's  fees 
upon  prosecution  of  railroad  for  shortage  on  shipments  of  grain,  seed  or 
hay. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  livestock 
for  failure  to  pay  claim  within  certain  time.  Note,  Ann.  Oas. 
1915D,  824. 

Validity  of  statutory  provision  for  attorney's  fee.  Note,  L*  B.  A. 
1915E,  948,  944,  945. 

283  U.  8.  652-^8,  58  Ik  Ed.  1189,  84  Sup.  Ot  767,  BNinB  WATEKWOBK8 
V.  ENNI8. 

Miscellaneous.  Cited  in  Atlantic  Coast  Lamber  Corp.  v.  Minshew,  235 
U.  S.  686,  59  L.  Ed.  424,  35  Sup.  Ct.  202,  Smith  v.  Leavenworth,  235  U.  S. 
690,  59  li.  Ed.  427,  35  Sup.  Ct.  205,  Gard  v.  Illinois,  235  U.  S.  692,  59 
L.  Ed.  428,  35  Sup.  Ct.  206,  Missouri  v.  Geiger,  235  U.  S.  695,  69  L.  Ed.' 
430,  35  Sup.  Ct.  208,  and  Dunham  v.  Kauffman,  241  U.  S.  653,  60  L.  Ed. 
1223,  36  Sup.  Ct.  723,  all  dismissing  for  want  of  jurisdiction. 

233  U.  S.  668-666,  58  !■.  Ed.  1141,  34  8np.  Ct.  709,  BOWE  ▼.  SCOTT. 

Not  cited. 

233  XT.  S.  666-670,  68  L.  Ed.  1146,  34  Sup.  Ct.  772,  Mc2X>NALD  ▼.  OBEGON 
BY.  &  NAV.  CO. 

Miscellaneous.  Cited  in  Britton  v.  Wheelea:,  235  U.  S.  687,  59  L.  Ed. 
425,  35  Sup.  Ct.  203,  Smith  v.  Leavenworth,  235  U.  S.  690,  59  L.  Ed. 
427,  35  Sup.  Ct.  205,  West  v.  Corvallis  etc.  R.  R.  Co.,  235  U.  S.  691, 
59  L.  Ed.  428,  35  Sup.  Ct.  206,  and  Purcell  v.  Quaker  Realty  Co.,  239 
U.  S.  635,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  all  dismissing  for  want  of 
jurisdiction. 

233  XT.  a  671-685,  Ann.  Cas.  1916D,  138,  62  L.  B.  A.  (N.  S.)  266,  68  K  Ed. 
1149,  34  Sup.  Ct.  766,  EBIE  B.  B.  CO.  v.  NEW  YOBK. 

When  Congress  acts  in  such  way  as  to  manifest  its  purpose  to  exercise 
Its  constitutional  authority,  regulating  power  of  State  ceases  to  exist. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  147 
C.  C.  A.  624,  hridge  carpenter  injured  while  riding  on  train  on  way  to 
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repair  bridge  used  in  interstate  and  intrastate  commerce  must  base 
recovery  upon  Federal  Employers'  Liability  Act  of  1908,  not  upon 
Michigan  Workmen's  Compensation  Act;  Gardner  v.  Western  Union 
Tel.  Co.,  231  Fed.  411,  146  C.  C.  A.  399,  provision  of  Oklahoma  Con- 
stitution avoiding  contract  for  notice  other  than  required  by  law  does 
not  invalidate  clause  in  contract  for  sending  interstate  telegram  re- 
quiring sixty  days*  notice  of  claim  of  loss  in  view  of  amendment  of 
1910  to  Interstate  Commerce  Act,  including  telegraph  companies  in 
provisions  of  that  act. 

Distinguished  in  Missouri  etc.  Ry.  Co.  v.  Harris,  234  U.  S.  417, 
L.  B.  A.  1916E,  942,  58  L.  Ed.  1381,  34  Sup.  Ct.  790,  Texas  statute 
allowing  reasonable  attorneys'  fees  as  part  of  costs  in  suits  on  con- 
testoid  claims  less  than  two  hundred  dollars  is  not  inconsistent  with 
provisions  of  Interstate  Commerce  Act. 

Provisions  of  labor  laws  of  New  York  of  1907  relating  to  hours  of  ser- 
vice of  railroad  telegraph  operators  are  void  in  so  far  as  they  regulate  hours 
of  operators  in  Interstate  commerce,  since  Congress,  liy  enacting  Hours  of 
Service  Act  of  1907,  has  manifested  its  purpose  to  occapy  this  Held  exclu- 
sively, although  act  does  not  take  effect  until  1908. 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission,  236  U.  S. 
447,  69  L.  Ed.  666,  35  Sup.  Ct.  304,  holding  Federal  Safety  Appliance 
Act  supersedes  Indiana  law  requiring  handholds  to  be  placed  on  sides 
or  ends  of  cars  and  reversing  judgment  imposing  penalty  under  Indi- 
ana statute  upon  interstate  carrier  failing  to  so  equip  car,  although' 
car  was  moving  in  intrastate  commerce;  Smith  v.  Industrial  Accident 
Commission,  26  Cal.  App.  666,  147  Pac.  602,  holding  Federal  Employ- 
ers' Liability  Act  of  1908  governs  action  for  injuries  to  watchman 
removing  trespassers  from  interstate  train  and  denying  recovery  under 
Workmen's  Compensation  Act  of  1913;  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  364,  I*.  R.  A.  1916A,  460,  109  N.  E.  345,  Federal  Employ- 
ers' Liability  Act  of  1908,  not  Workmen's  Compensation  Act  of  1911, 
controls  action  for  death  of  machinist  in  switch-yards  sent  by  superior 
officer  to  repair  whistle-road  on  engine  engaged  in  interstate  com- 
merce; Winfield  v.  New  York  Cent.  etc.  R.  R.  Co.,  216  N.  Y.  287,  110 
N.  E.  617,  10  N.  C.  C.  A.  918,  922,  Federal  Employers'  Liability  Act 
of  1908  does  not  prevent  recovery  under  State  Workmen's  Compensa- 
tion Act  (Laws  1914,  c.  41)  for  injuries  to  railroad  employee  tamping 
ties  for  interstate  railroad;  Blalock  Hardware  Co.  v.  Seaboard  etc. 
Ry.  Co.,  170  N.  C.  398,  86  S.  E.  1027,  provisions  of  Revisal  of  1905, 
§§  2643,  2644,  imposing  penalty  upon  carrier  refusing  to  refund  over- 
charge, is  void  as  conflicting  with  act  of  Congress  to  regulate  com- 
merce, as  applied  to  recovery  of  overcharge  on  interstate  shipment; 
Jones  V.  Charleston  etc.  Ry.  Co.,  98  S.  C.  203,  82  S.  E.  416,  denying 
recovery  for  death  of  railroad  employee  engaged  in  interstate  com- 
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merce,  leaving  no  dependent  relatives  under  State  statute  ^ving  right 
of  action  whether  relatives  are  dependent  or  not^  as  Federal  Employers' 
Liability  Act  limiting  right  of  action  to  dependent  relatives  controls; 
dissenting  opinion  in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  38, 
84  S.  E.  46,  majority  holding  stipulation  in  interstate  message  limit- 
ing recovery  to  fifty  dollars  on  iinrepeated  message  invalid;  Common- 
wealth V.  Boston  etc.  R.  R.  Co.,  222  Mass.  210,  110  N.  E.  266,  aigaendo. 

Hours  of  service  laws.    Note,  K  R.  A.  1915D,  414. 

233  U.  S.  685-705,  61  I..  &.  A.  (N.  8.)  1097,  68  L.  Ed.  1155,  34  8np.  €t.  761, 
EBIE  R.  B.  CO.  y.  WILLIAMS. 

Personal  liberty  Includes  power  to  make  contracts;  but  liberty  of  mak- 
ing contracts  is  subject  to  conditions  in  interest  of  public  welfare, '  and 
wMch  shall  prevail — principle  or  condition — cannot  be  defined  by  any  pre- 
cise and  universal  formula. 

Approved  in  Standard  Home  Co.  v.  Davis,  217  Fed.  919,  upholding 
Arkansas  act  of  1913,  relating  to  regulation  of  investment  companies; 
Miller  v.  Wilson,  236  U.  S.  380,  L.  R.  A.  IQISF,  829,  59  L.  Ed.  680. 
35  Sup.  Ct.  342,  upholding  California  statute 'of  1911  limiting  hours 
of  women  in  specified  occupations,  including  hotels. 

Legislature  is,  in  first  instance,  judge  of  what  is  necessary  for  public 
welfare,  and  Judicial  review  of  its  Judgment  is  limited.  The  earnest  con- 
Hict  of  serious  opinion  does  not  suffice  to  bring  it  within  range  of  Judicial 
cognizance. 

Approved  in  People  v.  Charles  Schweinler  Press,  214  N.  Y.  406, 
Ann.  Cbs.  1916D,  1059,  108  N.  E.  642,  upholding  Labor  Laws,  §  93b, 
added  by  Laws  of  1913,  c.  83,  prohibiting  night  employment  of  women 
in  factories;  State  etc.  Co.  v.  Miller,  92  Ohio  St.  125,  110  N.  E.  650, 
upholding  act  of  1913  amending  General  Code,  §  11,102,  relating  to 
transfer  of  stocks  of  merchandise  and  fixtures  other  than  in  usual 
course  of  trade;  dissenting  opinion  in  Cojjpage  v.  Kansas,  236  U.  S. 
29,  L.  R.  A.  19150,  960,  59  L.  Ed.  452,  35  Sup.  Ct.  240,  majority  hold- 
ing Kansas  statute  of  1909  declaring  it  misdcxueanor,  punishable  by 
fine  or  imprisonment,  for  employer  to  require  employee  not  to  become 
or  remain  member  of  labor  union   during  emplo^'inent,  is  void. 

Distinguished  in  Coppage  v.  Kansas,  236  U.  S.  18,  h,  R.  A.  19150, 
960,  59  L.  Ed.  447,  35  Sup.  Ct.  240,  Kansas  statute  of  1909  declaring 
it  misdemeanor,  punishable  by  fine  or  imprisonment,  for  employer 
to  require  employee  not  to  become  or  remain  member  of  labor  union 
during  employment,  is  void. 

State  legislation  in  exercise  of  police  power,  regulating  manner  of  pay- 
ment of  employees  In  qtecified  Industries,  including  rallroada,  is  valid* 


1097  NOTES  ON  U.  S-  REPORTS.       233  U.  S.  705-718 

although  indirectly  burdening  Interstate  commerce,  in  absence  of  regulation 
of  subject  by  Congress. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  367,  60 
L.  Ed.  691,  36  Sup.  Ct.  378,  upholding  Florida  statute  of  1913  impos- 
ing license  taxes  upon  mcrcliauts  usiiig  profit-sharing  coupons  and 
trading-stamps;  Jensen  v.  Southern  Pac.  Co.,  215  N.  Y.  521>  Ann. 
Cai.  1916B,  276,  L.  R.  A.  1916A,  40S,  109  N.  E.  601,  9  N.  C.  C.  A.  295, 
allowing  recovery  under  State  Workmen's  Compensation  Act  of  1914, 
for  death  of  employee  while  unloading  steamship  owned  by  railroad. 

State  regulation  of  relations  between  interstate  railroads  and  their, 
employees.    Note,  52,  !•.  B.  A.  (N.  8.)  268. 

Labor  law  of  New  York  of  1907,  requiring  semi-monthly  cash  payments 
to  employees  of  specified  industries,  including  railroads,  is  not  void  as  im- 
pairment of  condfcract  right  given  by  charter,  nor  as  burden  on  intexBtate 
commerce  or  denial  of  equal  protection  of  law. 

Approved  in  Olson  v.  Idora  Hill  Mining  Co.,  28  Idaho,  514,  155  Pac. 
294,  upholding  Session  Laws  1911,  c.  170,  p.  565,  providing  that  em- 
ployees discharged  without  receiving  compensation  due  may  recover 
wages  for  period  employer  is  in  default,  not  to  exceed  thirty  days; 
Young  v.  Duncan,  218  Mass.  353,  106  N.  E.  4,  upholding  Workmen's 
Compensation  Act  of  1911,  e.  '751,  pt.  1,  §  5,  providing  that  employee 
waives  common-law  right  of  action  unless  he  gives  written  notice  to 
employer  at  time  of  employment  that  he  claims  such  right. 

Validity  of  statutes  regulating  time  of  payment  of  wages.    Note, 
Ann.  Oag.  1916B,  1S5. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Cag.  19150,  60, 61. 

233  XT.  S.  706-711,  58  L.  Ed.  1163,  34  Sup.  Ot.  760,  VALDES  V.  I^ABBINAaA. 

Not  cited. 

233  U.  S.  712-718,  58  L.  Ed.  1166,  34  Sup.  Ct.  753,  DETBOIT  STEEIi  OOOP- 
EBAaB  CO.  V.  8ISTEB8VILLE  BBEWINa  CO. 

Lien  of  mortgage  by  brewing  company  upon  land,  and  upon  buildings, 
machinery  and  appliances,  erected  or  to  be  erected  thereon,  does  not  extend 
to  tanks  and  fixtures  erected  under  conditional  contract  of  sale,  void  as  to 
creditors  and  purchasers  without  notice,  under  West  Virginia  Code  of  1906, 
because  unrecorded,  where  tanks  may  be  removed  without  physical  dis- 
integration of  building. 

Approved  in  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  292, 
60  L.  Ed.  651,  36  Sup.  Ct.  312,  fact  that  purchaser  of  turpentine  from 
trespasser  on  government  lands  had  mortgage  on  crude  and  manufactured 
product,  containing  after-acquired  property  clause,  covering  other  prop- 
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erty,  docs  not  prevent  recovery  by  United  States  of  product  manufac- 
tured from  crude  tui^pentine  taken  from  government  land;  State  Bank 
of  Chicago  v.  Idaho-Oregon  Light  etc.  Co.,  219  Fed.  597,  mortgagee  of 
electric  light  and  power  company,  under  after-acquired  property  clause 
in  mortgage,  has  no  greater  right  than  mortgagor  in  additional  transmis- 
sion lin'tes  constructed  for  company  by  another  company  under  agree- 
ment that  material  should  remain  its  property  until  full  payment  is  made 
for  extension;  Jeffrey  Mfg.  Co.  v.  Mound  Coal  Co.,  215  Fed.  225,  rights 
of  conditional  vendor  of  machinery  and  material  placed  by  vendee  on 
mining  property  leased  by  him  are  superior  to  landlord's  lien  for  rent, 
though  conditional  sale  contract  is  unrecorded,  where  machinery  is  re- 
movable without  disintegration  of  property. 

238  U.  a  718-734,  L.  &.  A.  1916B,  037,  58  L.  Ed.  1171,  34  Sop.  Ct  754, 
OOEANIC  BTBAM  NAV.  00.  ▼.  MELLOB. 

Owner  of  foreign  vesael  may  maintain  proceeding  for  limitation  of  liar 
bility  in  United  States  courts  under  Bevised  Statutes,  sectiouB  4283,  4284 
and  4285,  and  Admiralty  Bules  54  and  56,  althougli  it  appears  that  law  of 
foreign  country  to  wUch  vessel  belongs  makes  provision  for  limitation  of 
liability  upon  different  terms  and  conditions. 

Cited  in  Yang-Tsze  Ins.  v.  Fumess,  Withy  ft  Co.,  215  Fed.  867,  132 
C.  C.  A.  201,  arguendo. 

Distinguished  in  Western  Union  Telegraph  Co.  v.  Brown,  234  U.  S. 
547,  58  L.  Ed.  1459,  34  Sup.  Ct.  955,  5  N.  C.  C.  A.  1025,  statute  of  South 
Carolina  making  mental  anguish  from  nondelivery  of  telegram  cause  of 
action  in  itself  is  void  as  applied  to  telegram  addressed  to  person  in 
Washington,  D.  C.|  under  exclusive  Federal  control 
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UNITED  STATES  REPORTS- 


234  UNITED  STATES. 


234  U.  8.  1-29,  58  L.  Ed.  1185,  34  Sup.  Ot.  741,  UKITED  STATES  y. 
LOUISIANA  ft  PACIFIC  BY.  CO.   (TAP  LINE  CASES). 

Where  validity  of  order  of  Interstate  Commerce  Commission  directing 
discontinnance  of  division  of  rates  with  another  railroad  depends  upon 
whether  latter  is  common  carrier  or  plant  facility,  determination  of  that 
question  upon  undisputed  facta  is  conclusion  of  law  subject  to  Judicial 
review. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  United  States,  216  Fed.  679, 
upholding  order  of  commission  establishing  interstate  rates  on  trans- 
portation of  coal  to  Nashville. 

Logging  roads  originally  organized  as  plant  facilities  treated  as  common 
carriers  by  State  under  whose  laws  they  were  organized,  engaged  in  carry- 
ing goods  for  hire,  exercising  power  of  eminent  domain,  and  dealt  with  by 
other  carriers  as  connecting  carriers  are  common  carriers,  and  are  engaged 
in  transportation  as  defined  by  interstate  commerce  act.  ^ 

Approved  in  State  ex  rel.  Dawson  v.  Kansas  City  Stockyards  Co.,  94 
Kan.  98,  145  Pac.  832,  holding  interstate  and  intrastate  shipments  of 
stockyards  company  are  not  so  intermingled  as  to  cause  State  to  lose 
control  of  latter,  and  granting  decree  ousting  railroad  from  intrastate 
business;  Vicksburg  etc.  Ry.  Co.  v.  Louisiana  etc.  R.  Co.,  136  La.  696, 
67  South.  555,  holding  railroad  organized  to  carry  gravel  from  pit  to 
another  railroad  for  distance  of  eighl;  miles  is  common  carrier  and  en- 
titled, to  expropriate  crossing  under  Act  No.  227  of  1902;  Crane  R.  Co. 
V.  Central  R.  Co.,  248  Pa.  337,  93  Atl.  1077,  holding  in  railroad 's  action 
against  connecting  carrier  for  balance  of  freight  charges,  defense  that 
plaintiff  was  mere  plant  facility  and  entitled  to  less  than  published  rate 
under  contract  with  defendant  is  insuflRcient,  where  railroad  originally 
constructed  as  plant  facility  has  become    common   carrier;    dissenting 
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opinion  in  Nordgard  v.  Marysville  etc.  Ry.  Co.,  218  Fed.  742, 134  C.  C.  A. 
415,  majority  holding  shipment  of  poles  by  mill  company  over  logging 
road  from  its  own  timber  lands  in  State  to  distributing  point  in  State 
from  which  poles  are  sold  and  reshippcd  is  not  interstate  conuneree. 

InteiBtate  Commerce  Commission  lias  power  to  regalate  diTisioii  of 
Joint  rates  between  trunk  lines  and  tap  lines  to  prevent  discrimination  in 
favor  of  tap  line  owners. 

Approved  in  O'Keefe  v.  United  States,  240  U.  S.  295,  297,  301,  60 
L.  Ed.  654,  655,  656,  36  Sup.  Ct  314,  316,  upholding  order  of  Commerce 
Commission  requiring  certain  trunk  lines  to  reopen  through  routes  and 
publish  joint  rates  to  interstate  destinations  with  certain  tap  lines,  and 
prohibiting  allowance  to  tap  lines  in  excess  of  maximum  rate  fixed  by 
commission. 

Debates  may  be  resorted  to  for  purpose  of  ascertaining  situation  wbich 
prompted  legislation. 

Approved  in  Woollcott  v.  Shubert,  217  N.  Y.  221,  Ann.  Cas.  1916B,  726, 
111  N.  E.  831j  holding  statute  of  1913  prohibiting  exclusion  of  persons 
from  theaters  and  other  specified  places  upon  ground  of  race,  creed  or 
color,  does  not  prevent  theater  from  excluding  newspaper  reporter  for 
criticism  of  its  productions. 

294  U.  8.  2^-36,  58  Ii.  Ed.  1196,  34  Sup.  Ot  748,  UNITED  STATES  v. 
Bim^EB  COUNTY  B.  &.  CO. 

Not  cited. 

234  U.  S.  36-45,  68  la.  Ed.  1198,  34  Sup.  Ot.  736,  TTNTTED  STATES  v. 
AXMAN. 

Where  government  contract  for  dredging  speciilcally  requires  dumping 
beyond  bulkhead,  and  engineer  refused  to  permit  dumping  elsewhere,  and 
new  contract  contained  different  stipulation  as  to  dumping,  surety  is  dis- 
charged. 

Distinguished  in  United  States  v.  United  States  Fidelity  etc.  Co.,  236 
U.  S.  523,  59  L.  Ed.  702,  35  Sup.  Ct.  298,  holding  surety  on  public  con- 
tractor's bond  liable,  where  contractor  defaulted  and  abandoned  contract, 
and  United  States  entered  into  entirely  new  contract  with  third  person. 

234  tJ.  S.  46-52,  58. L.  Ed.  1202,  34  Sup.  Ot.  739,  LOUISVILLE  ft  NASH- 
VILLE B.  B.  CO.  V.  WOODFOBD. 

Federal  right  to  be  reviewable  by  Supreme  Court  must  be  set  up  and 
denied  in  State  court;  but  it  is  not  reviewable  where  State  court  declined 
to  pass  upon  question  which  was  not  raised  in  trial  court  as  required  by 
State  practice  in  absence  of  attempt  by  State  court  to  evade  decision  of 
Federal  question  by  unwarranted  resort  to  alleged  rules  under  local  practice. 


1101  NOTES  ON  U.  S.  REPORTS.  234  U.'S.  52-70 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Holliday,  45  Okl.  563,  145  Pac. 
796,  holding  in  action  for  injuries  tried  on  theory  that  State  law  con- 
trols, railroad  cannot  for  first  time  in  Supreme  Court  insist  that  action 
is  controlled  by  Federal  Employers '  Liability  Act  of  1908. 

Miscellaneous.  Cited  in  Chicago  etc.  Ry.  Co.  v.  Hanson,  235  U.  S.  693, 
59  Li  Ed.  429,  35  Sup.  Ct.  206,  and  Minneapolis  etc.  Ry.  Co.  v.  Leora, 
235  U.  S.  694,  59  L.  Ed.  429,  35  Sup.  Ct.  208,  both  dismissing  for  want  of 
jurisdiction. 

234  U.  8.  52-e3,  51  L.  B.  A.  (K.  8.)  1157,  68  la.  Ed.  1208,  34  8up.  Ct.  733, 
ATIiANTIC  TBAN8POET  CO.  y.  IMBBOVEK. 

Admiralty  has  Jurisdiction  of  suit  In  peraoiuun  "by  steyedore  against 
employer  to  recover  for  injoriea  received  while  loading  vessel  at  dock  in 
navigable  waters. 

Approved  in  Latta  &  Terry  Construction  Co.  v.  Raithmoor,  241  U.  S. 
176,  60  L.  Ed.  940,  36  Sup.  Ct.  514,  upholding  admiralty  jurisdiction  of 
libel  in  rem  against  vessel  for  damages  caused  by  collision  with  incom- 
pleted beacon  in  navigable  waters  to  be  used  as  aid  to  navigation; 
Terminal  Shipping  Co.  v.  Hamberg,  222  Fed.  1021,  upholding  jurisdiction 
of  admiralty  court  of  suit  in  personam  to  recover  damages  for  breach 
of  contract  to  perform  stevedoring  services;  dissenting  opinion  in 
Swayne  v.  Barsch,  226  Fed.  594,  majority  denying  admiralty  jurisdiction 
of  action  for  personal  injury  occurring  on  dock  while  person  is  en- 
gaged in  discharging  vessel,  and  holding  Oregon  Employers'  Liability 
Act  is  applicable. 

Distinguished  in  Swayne  v.  Barsch,  226  Fed.  588,  141  C.  C.  A.  337, 
denying  admiralty  jurisdiction  of  action  for  personal  injury  occurring 
on  dock  while  person  is  engaged  in  discharging  vessel,  and  holding  Ore- 
gdn  Employers'  Liability  Act  applicable;  Berton  v.  Tietjen  &  Lang 
Dry  Dock  Co.,  219  Fed.  767,  denying  exclusive  admiralty  jurisdiction 
of  action  in  personam  for  injuries  to  machinist  working  on  vessel  floated 
on  drydock,  and  State  court  having  acquired  jurisdiction,  cause  is  not 
removable. 

Conflict  between  admiralty  law  and  Workmen's  Compensation  Acts. 
Note,  10  N.  0,  0.  A.  692. 

234  U.  8.  63-64,  58  I..  Ed.  1213,  34  Sup.  Ct.  736,  ATLANTIC  TBANSPOET 
CO.  V.  MARYLAND,  USE  OF  8ZCZESEK.   . 

Jurisdiction  of,  and    law  governing,  action    for    death  on  waters. 
Note,  L.  E.  A.  1916A,  1161. 

234  U.  S.  64-70,  58  L.  Ed.  1214,  34  Sup.  Ct.  730,  SCHMIDT  ▼.  BANK  OF 
COMMERCE. 

Not  cited* 
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234  XT.  a  70-73,  58  L.  Ed.  1217,  34  Sap.  Ot.  722,  EX  PARTE  ROE. 

MandamuB  may  not  be  used  to  correct  alleged  enor  in  Tefnsal  to  remaad 
where,  after  final  Judgment,  order  may  be  letlewed  npon  error  or  avpeaL 

Approved  in  In  re  Garrosi,  229  Fed.  367,  143  C.  C.  A.  483,  denying 
mandamus,  prohibition  or  certiorari  to  restrain  District  Court  from  pro- 
ceeding further,  where  appeal  would  lie  to  Circuit  Court  of  Appeals 
from  final  judgment;  Lombardo  v.  Boston  etc.  R.  R.  Co.,  223  Fed.  431, 
holding  Judicial  Code,  §  28,  prohibits  removal  of  cause  under  Federal 
Employers'  Liability  Act  to  Federal  court. 

234  XT.  a  74^-76,  68  Ii.  Ed.  1218,  34  Sup.  Ot  724,  TAYI.OB  T.  ANBEBSON. 

Wliether  case  is  one  arising  under  Oonstitntion  or  law  or  treaty  of 
United  States  within  meaning  of  Judicial  Code,  section  24,  must  be  deter- 
mined ftrom  plalntiiTs  statement  of  his  own  claim  in  bill  or  declaration, 
unaided  by  allegations  in  anticipation  or  ayoidance  of  defenses. 

Distinguished  in  Lancaster  v.  Kathleen  Oil  Co.,  241  U.  S.  555,  60  L.  Ed. 
1165,  36  Sup.  Ct.  711,  bill  by  lessees  under  Indian  oil  and  gas  lease  to 
recover  possession  from  subsequent  lessees,  alleging  validity  of  prior 
lease,  though  not  approved  by  Secretary  of  Interior,  and  invalidity  of 
subsequent  lease  under  act  of  1908,  states  cause  of  action  within  juris- 
diction of  Federal  District  Court  as  Federal  court. 

234  U.  8.  76-80,  58  L.  Ed.  1220,  34  Sup.  Ct  725,  WASHENOTOK  SECU- 
BITIES  CO.  y.  TJHITED  STATES. 

Findings  of  fact  concurred  in  by  two  lower  courts  wlU  not  be  disturbed 
by  Supreme  Court  unless  Shown  to  be  clearly  erroneous. 

Approved  in  Causey  v.  United  States,  240  U.  S.  401,  60  L.  Ed.  712, 
36  Sup.  Ct.  366,  following  findings  of  both  courts  below  that  patentee 
under  homestead  laws  agreed  that  title  when  acquired  should  inure  to 
benefit  of  another;  National  Bank  of  Athens  v.  Shackelford,  239  U.  S. 
82,  60  L.  Ed.  159,  36  Sup.  Ct.  17,  following  concurrent  findings  of  two 
lower  courts  that  mortgage  on  real  property  was  void  as  to  creditors 
of  mortgagor  because  withheld  from  record  to  hinder  or  defraud  cred- 
itors ;  Gilson  v.  United  States,  234  U.  S.  384,  58  L.  Ed.  1863,  34  Sup.  Ct. 
778,  and  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  402,  59  L.  Ed. 
639,  35  Sup.  Ct.  339,  both  applying  rule  in  suits  to  determine  validity 
of  land  patents  issued  under  homestead  laws;  Trujillo  v.  Succession  of 
Rodriguez,  233  Fed.  212, 147  C.  C.  A.  214,  applying  rule  in  suit  to  enjoin 
interference  with  water  rights  of  riparian  owner  in  Porto  Rico. 

Proceedings  resulting  in  patent  are  not  adyersary  wbere  applications 
and  proof  of  entrymen  were  strictly  ex  parte,  and  wbile  findings  of  land 
officer  are  not  open  to  collateral  attack,  they  are  not  conclusive  agatnsi 
government  suing  to  cancel  patent  for  ftand. 
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Approved  in  Linn  etc.  Timber  Co.  v.  United  States,  236  U.  S.  679, 
59  L.  Ed.  731,  35  Sup.  Ct.  440,  decision  of  Secretary  of  Interior  that 
patent  to  public  lands  should  issue  is  not  conclusive  against  government 
seeking  to  cancel  patent  for  fraud ;  Milner  v.  United  States,  228  Fed.  438, 
143  C.  C.  A.  13,  holding  certification  of  land  by  Secretaiy  of  Interior 
under  grant  excluding  mineral  and  coal  lands  is  not  binding  on  United 
States  as  to  character  of  land,  where  Department  acted  upon  ex  parte 
statements  or  proofs  which  were  false  and  fraudulent;  Iowa  Land  & 
Trust  Co.  V.  United  States,  217  Fed.  15,  133  C.  C.  A.  121,  finding  in 
ex  parte  proceeding  by  Indian  commission  that  person  is  entitled  to  en- 
rollment as  member  of  tribe  and  to  allotment  is  not  conclusive  against 
United  States  in  suit  to  cancel  patent  for  fraud. 

Miscellaneous.  Cited  in  Farmers  &  Merchants  State  Bank  of  Waco 
v.  Park,  241  U.  S.  646,  60  L.  Ed.  1218,  36  Sup.  Ct.  461,  affirming  judgment 
on  authority  of  principal  case. 

234  U.  8.  80-86,  68  Ik  Ed.  1223,  34  Sap.  Ot.  726,  NEW  OBLEAHS  k  NOBTH- 
EASTERN  B.  B.  CO.  ▼.  NATIONAL .  BIOE  MIIJiINO  OO. 

Miscellaneous.  Cited  in  New  York  Cent.  etc.  Ry.  Co.  v.  McConnell, 
239  U.  S.  633,  60  L.  Ed.  478,  36  Sap.  Ct.  220,  dismissing  for  want  of  juris- 
diction, 

234  17.  8.  86-91,  68  L.  Ed.  1226,  34  Sap.  Ot.  729,  6  N.  0.  0.  A.  224,  WABASH 
B.  B.  OO.  y.  HAYES. 

Federal  Employers'  LlablUly  Act  is  ezcluslve  In  its  operation,  not 
merely  cnmnlatlTe,  where  Injury  occors  in  interstate  commerce. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Wright,  239  U.  S.  551,  60  L.  Ed. 
434,  36  Sup.  Ct.  186,  holding  error  in  submitting  case  to  jury  under  State 
law  rather  than  under  Federal  Employers^  Liability  Act  of  1908  does 
not  require  reversal,  where  State  act  is  more  favorable  to  employer  on 
only  material  point  in  which  they  differ;  Bravis  v.  Chicago  etc.  Ry.  Co., 
217  Fed.  236, 133  C.  C.  A.  228,  employee  constructing  bridge  six  hundred 
feet  from  raiboad  on  cut-off,  which  has  not  been  provided  with  rails 
nor  used  as  railroad,  is  not  engaged  in  interstate  commerce;  Staley  v. 
Illinois  Central  R.  R.  Co.,  268  111.  374,  377,  L.  R.  A.  1916A,  450,  109 
N.  E.  348,  349,  recovery  for  death  of  machinist  in  terminal  yard  while 
repairing  engine  used  in  interstate  commerce  must  be  under  Federal  Em- 
ployers* liability  Act,  not  under  State  Workmen's  Compensation  Act; 
Vandalia  R.  Co.  v.  Stringer,  182  Ind.  682,  106  N.  E.  866,  holding  Fed- 
eral Employers'  Liability  Act  supersedes  State  statutes,  but  in  action 
for  injuries  it  is  sufficient  to  allege  facts,  and  statute  upon  which  action 
is  based  need  not  be  alleged  specifically;  Cincinnati  etc.  Ry.  Co.  v. 
Tucker,  168  Ky.  149,  181  S.  W.  943,  holding  complaint  in  action  under 
Federal  Employers'  Liability  Act  must  allege  facts  showing  employee 
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was  engaged  in  interstate  commerce  at  time  of  injury,  but  need  not 
specifically  plead  statute;  Illinois  etc.  R.  Co.  v.  Kelly,  167  Ky.  753,  181 
S.  W.  378,  379,  track  laborer  injured  while  loading  unused  steel  rails 
on  flat  ears  from  interstate  railroad's  right  of  way  is  not  engaged 
in  interstate  commerce  within  Federal  Employers*  Liability  Act;  Alex- 
ander V.  Great  Northern  Ry.  Co.,  51  Mont.  574,  154  Pac.  916,  conductor 
killed  while  operating  work  train  loading  ties  to  be  taken  to  plant  in 
State  and  afterward  to  be  used  in  construction  work  within  or  without 
State  is  not  engaged  in  interstate  commerce  within  Federal  act;  Jones 
V.  Charleston  etc.  Ry.  Co.,  98  S.  C.  203,  82  S.  E.  416,  holding  Federal 
Employers'  Liability  Xet  of  1908  supersedes  State  statute  in  action  for 
injuries  to  employee,  and  denying  recovery  for  benefit  of  brother  to 
whose  support  deceased  had  not  contributed ;  Lauer  v.  Northern  Pac.  Ry. 
Co.,  83  Wash.  469,  145  Pac.  608,  holding  in  action  under  Federal  Em- 
ployei-s'  Liability  Act  for  injuries  to  employee  in  car-shop,  provision  of 
that  net  as  to  violation  of  statute  enacted  for  safety  of  employee  does 
not  include  State  Factory  Act ;  Delaware  etc.  R.  R.  Co.  v.  Turkonis,  220 
Fed.  433, 137  C.  C.  A.  23,  ai^endo. 

Federal  Employers'  Liability  act  as  superseding  common  and  statu- 
tory law  on  same  subject.    Note,  Ann.  Gas.  1016B,  493,  494. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  0.  A.  806. 

Federal  Employers'  Liability  Act.    Note,  L.  R.  A.  19150,  50.  76.  81. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 

the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 

Note,  8  N.  0.  0.  A.  22. 

Where  injury  occurred  outside  of  interstate  commerce.  Federi^  act  has 
no  application,  and  defendant  requesting  infltmction  that  injury  occurred 
outside  interstate  commerce  is  bound  by  it. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdaw,  240  U.  S.  54,  60 
L.  Ed.  522,  36  Sup.  Ct.  253,  where  declaration  on  which  case  is  tried 
brings  it  under  Federal  Employers'  Liability  Act,  fact  that  it  appears  as 
amendment  does  not  raise  Federal  question. 

Where  action  for  injuries  is  not  stated  in  alternative  way  in  separate 
counts  under  Federal  Employers'  Liability  Act  or  under  State  act,  but  states 
cause  under  Federal  act  and  proof  shows  injury  was  outside  of  interstate 
commerce.  State  court  treating  declaration  as  amended  and  mistaken  alle- 
gation as  to  interstate  commerce  eliminated  merely  gives  effect  to  local 
practice,  and  does  not  deprive  defendant  of  Federal  right. 

Approved  in  Delaware  etc.  R.  Co.  v.  Yurkonis,  220  Fed.  433,  137 
C,  C.  A.  23,  following  rule;  Osbonie  v.  Gray,  241  U.  S,  19,  60  L.  Ed.  867, 
36  Sup.  Ct.  486,  applying  rule  in  action  by  widow  for  death  of  railroad 
employee  where  one  count  was  under  State  common  law  and  other 
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chained  negligence  ander  Federal  Employers'  Liability  Act;  Corbett  v. 
Boston  &  M.  R.  R.,  219  Mass.  356, 107  N.  E.  62,  holding  State  court  has 
jurisdiction  of  both  actions  and  refusing  to  require  election,  where  widow 
sues  under  State  act  for  death  of  husband,  and  as  administratrix  under 
Federal  Employers'  Liability  Act;  Renn  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  135,  86  S.  E.  967,  holding  question  whether  complaint  in  action 
for  injuries  states  cause  of  action  under  Federal  Employers'  Liability 
Act  is  question  of  pleading  and  practice  under  State  laws ;  Kocnnecke  v. 
Seaboard  etc.  Railway,  101  S.  C.  108,  85  S.  E.  376,  holding  amendment 
to  complaint  in  action  for  death  to  bring  case  under  Federal  statute 
after  testimony  was  elicited  on  cross-examination  without  objection  tend- 
ing to  prove  facts  sufficient  to  bring  case  under  Federal  statute  was 
within  trial  court's  discretion;  Curtice  v.  Chicago  &  Northwestern  Ry. 
Co.,  162  Wis.  426,  156  N.  W.  486,  where  complaint  in  action  for  injuries 
under  State  law  is  amended  after  limitations  have  run  to  State  cause 
of  action  under  Federal  Employers'  Liability  Act,  amended  complaint 
is  not  barred;  Callahan  v.  Chicago  etc.  Ry.  Co.,  161  Wis.  292,  154 
N.  W.  450,  holding  complaint  in  action  by  engineer  for  injuries  not  alleg- 
ing injuries  occurred  in  interstate  commerce  or  that  action  was  based 
on  Federal  act  would  be  treated  as  amended,  where  answer  so  alleged 
and  proof  sustained  such  allegations. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  456. 

Quaere,  as  to  wliat  effect  would  be  If  ahiftiiig  ftom  Federal  to  State  law 
eat  off  defense  or  deprived  defendant  of  right  of  removal. 

Cited  in  Strother  v.  Union  Pac.  R.  Co.,  220  Fed.  733,  holding  plaintiff 
in  action  for  death  by  joining  two  counts,  one  under  Federal  Employers ' 
Liability  Act,  not  removable,  and  one  under  State  law,  removable  where 
citizenship  is  diverse,  waives  provision  of  Federal  act  against  removal. 

Excessiveness   of   verdicts   for   pei^sonal   injuries.    Note,  L.  R.  A. 
1915F,  58. 

Miscellaneous.  Cited  in  Fonts  v.  Baltimore  etc.  R.  R.  Co.,  239  U.  S. 
633,  60  L.  Ed.  478,  36  Sup.  Ct.  220,  dismissing  for  want  of  jurisdiction. 

234  U.  S.  91-108,  68  L.  Ed.  1231,  34  Sup.  Gt.  712,  OOAMPO  v.  UNITED 
STATES. 

Function  of  determinlBg  that  probable  cause  exists  for  arrest  of  person 
is  only  quasi-Judicial,  and  may  be  delegated  to  prosecuting  attorney  as  is 
done  by  Act  No.  612  of  Philippine  Commission  of  1903. 

Approved  in  The  Mary,  233  Fed.  124,  holding  commissioner  is  not 
court  and  libelant,  whose  witneesei  ]irer#  examined  before  commissioner, 
XX— 70 
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is  not  entitled  to  have  fees  taxed  under  act  of  1908,  but  fees  must  be 
taxed  under  Rev.  Stats.,  §  848. 

Right  of  accused  person  to  preliminary  examination.    Note,  Ann. 
Cas.  1916E,  814. 

234  17.  8.  103-117,  68  L.  Ed.  1287,  84  Sap.  Ot.  717,  OABLSON  ▼.  WASH- 
INGTON EX  BEL.  OUBTISS. 

Wliere  State  Supreme  Court,  Instead  of  disregarding  claim  of  Federal 
right  upon  ground  that  it  had  been  abandoned  in  trial  court,  recognised  con- 
tention of  plaintiff  in  eiror  and  necessaarlly  by  its  decision  overruled  it^ 
Federal  Supreme  Court  must  deal  with  Federal  question. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598, 
36  Sup.  Ct.  267,  upholding  jurisdiction  under  Judicial  Code,  §  237,  to 
review  final  judgment  of  State  court  that  tax  on  membership  in  exchange 
was  not  denial  of  Federal  right. 

While  Supreme  Court,  in  ordinsry  cases,  is  bound  by  findings  of  fact  of 
highest  State  court,  it  will,  if  necessary  to  decide  Federal  question,  examine 
entire  record  to  determine  whether  evidence  snpports  findings  of  State 
court. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  63,  60  L.  Ed.  798, 
36  Sup.  Ct.  434,  reversing  decision  of  State  Supreme  Court  and  affirming 
decision  of  State  trial  court  allowing  creditors  to  recover  from  directors 
of  bank  publishing  false  statements  in  discharge  of  duty  under  Federal 
statute,  where  findings  of  trial  court  as  to  condition  of  bank  and  knowl- 
edge of  directors  of  falsity  of  statement  were  supported  by  evidence; 
Interstate  Amusement  Co.  v.  Albert,  239  U.  S.  567,  60  L.  Ed.  443,  36 
Sup.  Ct.  170,  finding  of  fact  of  State  court  that  foreign  corporation  is 
doing  business  in  State  other  than  interstate  commerce,  having  adequate 
support  in  record,  is  binding  upon  Federal  Supreme  Court;  Seaboard 
Air  Line  Ry.  Co.  v.  Padgett,  236  U.  S.  673,  59  L.  Ed.  781,  35  Sup.  Ct.  481 
(affirming  99  S.  C.  371,  83  S.  £.  633),  holding  proof  was  sufficient  to 
justify  submission  of  case  to  jury,  in  action  based  on  Federal  Employ- 
ers'"Liability  Act  for  death  of  engineer  falling  into  roundhouse  pit. 

234  V.  S.  117-122,  58  L.  Ed.  1243,  34  Sup.  Ot.  889,  VIBOIKIA  ▼.  WEST 
VIBOIKIA. 

Not  cited. 

234  V.  S.  123-137,  58  L.  Ed.  1245,  34  Sup.  Ot.  874,  BffANHATTAK  UFB 
INS  OO.  ▼.  OOHEN. 

Miscellaneous.  Cited  in  Broussard  v.  Baker,  241  U.  S.  639.,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S.  6-16, 
60  L.  Ed.  1219,  36  Sup.  Ct.  451,  Dunham  v.  KauflPman,  241  U.  S.  653, 
60  L.  Ed.  1223,  36  Sup.  Ct.  723,  Lancaster  v.  Thacker,  239  U.  S.  625, 
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60  L.  Ed.  473,  36  Sup.  Ct.  162,  Diener  v.  Lane,  239  U.  S.  632,  60  L,  Ed. 
477,  36  Sup.  Ct.  219,  and  Minneapolis  etc.  R.  Co.  v.  Alexander,  239 
U.  S.  635,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  all  dismissing  for  want  of  juris- 
diction. 

234  U.  &  138-149,  58  L.  Ed.  1255,  34  Sup.  Ot.  885,  TEXAS  &  PACIFIO  BY. 
OO.  ▼.  AMEEICAK  TIE  &  TIMBEB  CO. 

Courts  may  not  as  original  question  exert  authority  over  subjects  which 
come  primarily  within  Jurisdiction  of  Interstate  Commerce  Commission. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  49,  60  L.  Ed. 
519,  36  Sup.  Ct.  229,  denying  jurisdiction  of  State  court  in  action  by 
shipper  to  recover  amount  expended  for  grain  doors  and  bulkheads  for 
cars  used  in  interstate  and  intrastate  commerce  without  preliminary  find- 
^^g  by  interstate  commerce  commission. 

Distinguished  in  Gimbel  Bros.  v.  Barrett,  215  Fed.  1005,  upholding 
jurisdiction  of  District  Court  without  previous  application  to  commis- 
sion in  suit  to  recover  overcharges  in  violation  of  Interstate  Commerce 
Act  involving  only  construction  of  carriers'  published  rate  and  its  appli- 
cation to  shipment. 

234  U.  S.  149-165,  68  la.  Ed.  1259,  34  Sup.  Ct.  879,  KEW  YOBK  UFE  IKS. 
CO.  T.  HEAD. 

State  may  not  extend  operation  of  its  statutes  beyond  its  borders  into 
Jurisdiction  of  other  States,  so  as  to  destroy  and  impair  rights  of  persons 
not  its  citizena  to  make  contract  not  operative  in  its  Jurisdiction  and  lawful 
where  made. 

Approved  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S.  114, 
L.  B.  A.  19160,  572,  60  L.  Ed.  171,  36  Sup.  Ct.  38,  holding  void  Kentucky 
statute  imposing  taxes  on  premiums  of  residents  of  Kentucky  after  com- 
pany has  ceased  to  do  business  in  State. 

Conflict  of  laws  as  to  insurance.    Note,  52  L.  E.  A.  (N.  8.)  276,  277, 
282,  283. 

234  V.  S.  166-167,  68  L.  Ed.  1266,  34  Sup.  Ct  883,  NEW  YOBK  LIFE  INS. 
CO.  y.  HEAD. 

Not  cited. 

234  TJ.  S.  167-188,  58  L.  Ed.  1267,  34  Sup.  Ct.  867,  FLOBIDA  EAST  COAST 
B.  B.  CO.  y.  UNITED  STATES. 

While  finding  of  fact  made  by  commission  concerning  matter  within 
authority  delegated  to  It  Is  binding  upon  courts,  finding  supported  hy  no 
evidence  whatever  Involves  Issue  of  law,  which  It  la  duty  of  courts  to  ex- 
amine and  decide. 
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Approved  in  Philadelphia  etc.  Ry.  Co.  v.  United  States,  240  U.  S.  336, 
60  L.  Ed.  677,  36  Sup.  Ct.  354,  enjoining  order  o£  ooramission  reqairing 
carrier  to  desist  from  discrimination,  where  order  is  unsupported  by 
ascertained  facts;  Great  Northern  Ry.  Co.  v.  State  of  Minnesota,  238 
U.  S.  346,  59  L.  Ed.  1389,  35  Sup.  Ct.  753,  holding  void  order  of  Railroad 
Commission  requiring  railroad  to  install  weighing  scales  at  other  sta- 
tions to  prevent  discrimination ;  Louisville  etc.  R.  R.  Co.  v.  United  States, 
238  U.  S.  9,  59  L.  Ed.  1180,  35  Sup.  Ct.  696,  upholding  rate  order  of  inter- 
state commerce  commission;  Louisville  etc.  R.  Co.  v.  United  States,  216 
Fed.  679  (affirmed  by  238  U.  S.  9,  59  L.  Ed.  1180,  35  Sup.  Ct.  696)  up- 
holding order  of  Interstate  Commerce  Commission  establishing  interstate 
rates  on  transportation  of  coal  to  Nashville ;  State  v.  Florida  etc.  Ry.  Co., 
69  Fla.  186,  67  South.  912,  holding  order  of  State  Railroad  Commission 
directing  establishment  of  railroad  station  unreasonable  in  view  of  facil- 
ities furnished  and  traffic  received ;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla. 
490,  68  South.  732,  granting  mandamus  to  compel  carrier  to  comply 
with  rule  19  of  commission  apportioning  intrastate  rate  over  different 
lines,  where  carrier  has  not  shown  reduction  of  rates  is  unjust. 

234  U.  8.  188-192,  68  L.  Ed.  1273,  34  Sap.  Ct  884,  VAN  DYKE  ▼.  OOB- 
DOVA  OOPPEB  OO. 

Not  cited. 

234  U.  S.  192-199,  68  L.  Ed.  1274,  34  Sup.  Ot.  857,  »ffnU.EN  ▼.  SIMMONS. 

Policy  of  Oongresa  in  regard  to  restrictions  upon  alienation  of  allot- 
ments has  been  to  protect  Indians  against  their  own  Improvidence,  wlwtlier 
shown  by  acts  of  omission  or  commission,  contracts  or  torts. 

Approved  in  In  re  French's  FiState  v.  French,  45  Okl.  824, 147  Pac.  321, 
holding  act  of  1904  removing  restrictions  upon  alienation  of  Indian 
allotments  refers  to  voluntary  alienations  only,  and  does  not  authorizp 
sale  of  land  to  satisfy  judgment  for  indebtedness  created  during  tnist 
period. 

234  V.  &  199-215,  62  L.  S.  A.  (N.  S.)  525,  58  Ik  Ed.  1276,  34  Sup.  Ct.  859, 
INTEBNATIONAIi  HABVESTE&  00.  ▼.  MIS80T7BI. 

As  State's  power  of  dassiflcatlon  has  very  broad  range,  classiflcatiQii  is 
not  invalid  under  Fourteenth  Amendment  because  of  simple  inequality. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915P,  829,  59 
L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limiting 
hours  of  women  in  specified  occupations  including  hotels;  Sterrett  A 
Oberle  Packing  Co.  v.  Portland,  79  Or.  268,  154  Pac.  413,  upholding 
municipal  ordinance  requiring  inspection  of  slaughter-houses  outside  of 
city  limits  and  within  one  mile  of  city  at  which  more  than  five  animals 
per  week  are  slaughtered  for  sale  within  city. 
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Missouri  anti-trust  laws  of  1899  and  1909^  embracing  vendors  of  com- 
modities*  bnt  not  vendors  of  labor  and  services,  are  not  void  as  denial  of 
equal  protection  of  law. 

Approved  in  Tanner  v.  Little,  240  U.  S.  382,  60  L.  Ed.  701,  36  Sup:  Ct. 
383,  upholding  Washington  Laws  of  1913  imposing  prohibitive  license 
tax  upon  merchants  using  trading-stamps;  Miller  v.  Strahl,  239  U.  S. 
434,  60  L.  Ed.  868,  36  Sup.  Ct.  150,  upholding  Nebraska  Rev.  Stats., 
1913,  §  3104,  requiring  hotels  of  more  than  fifty  rooms  to  awaken  and 
notify  guests  in  ease  of  fire. 

Necessity  or  beneficent  purpose  as  excuse  for  combination  to  raise 
price  of  commodity.    Note,  51  L.  R.  A.  (N.  S.)  245. 

234  U.  a  216-224,  68  L.  Ed.  1284,  34  Sup.  Ot.  863,  INTEBNATIONAL  HAR- 
VESTER CO.  V.  EENTUOKy. 

Anti-trust  provision  of  Kentucky  Constitution  and  acts  of  1900  and 
1906,  as  construed  by  highest  State  court,  offer  no  standard  of  conduct  that 
is  possible  to  know,  and  are  void  under  Fourteenth  Amendment. 

Approved  in  Collins  v.  Kentucky,  234  U.  S.  638,  58  L.  Ed.  1511.  39 
Sup.  Ct.  924,  International  Hai-vester  Co.  v.  Kentucky,  234  U.  S.  591, 
58  L.  Ed.  1484,  34  Sup.  Ct.  944,  International  Harvester  Co.  v.  Common- 
wealth, 161  Ky.  202, 170  S.  W.  663,  International  Harvester  Co.  v.  Com- 
monwealth, 161  Ky.  201, 170  S.  W.  663,  Imperial  Tobacco  Co.  v.  Common- 
wealth, 161  Ky.  135,  170  S.  W.  663,  and  International  Harvester  Co.  v. 
Commonwealth,  161  Ky.  53,  170  S.  W.  662,  all  following  rule;  Fox  v. 
Washington,  236  U.  S.  277,  59  L.  Ed.  575,  35  Sup.  Ct.  383,  upholding 
Washington  Statutes,  §  2564,  declaring  willfully  printing,  publisliiug 
and  circulating  matter  in  any  form  tending  to  encourage  crime  or  dis- 
respect for  law  and  courts  to  be  gross  misdemeanor;  American  Seeding 
Mach.  Co.  V.  Kentucky,  236  U.  S.  662,  59  L.  Ed.  773,  35  Sup.  Ct.  456, 
reversing  conviction  for  violation  of  Kentucky  anti-trust  statutes  de- 
clared void  under  Fourteenth  Amendment  as  construed  by  State  court; 
Gay  V.  Brent,  166  Ky.  843,  845,  847,  848, 179  S.  W.  1055, 1057, 1058,  liold- 
ing  Acts  of  1906,  1908  and  1910,  now  sections  3941a-3941d,  Kentucky 
Statutes,  prohibiting  trusts,  pools  and  monopolies,  void  for  uncertainty. 

Distinguished  in  Mallinckrodt  Chemical  Works  v.  Missouri,  238  U.  S. 
54,  59  L.  Ed.  1198,  35  Sup.  Ct.  671,  upholding  Missouri  Rev.  Stats.  1909, 
§  10,322,  requiring  from  officers  of  corporations  affidavit  of  nonpartici- 
pation  in  pools,  trusts,  agreements  and  combinations. 

Necessity  or  beneficent  purpose  as  excuse  for  combination  to  raise 
price  of  commodity.    Note,  51  L.  B.  A.  (N.  S.)  246. 

234  XT.  &  224-227,  58  L.  Ed.  1288,  34  Sup.  Ct.  856,  EEOEEE  CONSOLI- 
DATED COKE  CO.  ▼.  TAYLOR. 
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Statute  aimed  at  what  is  deemed  eTil,  and  hitting  it  presumably  where 
experience  shows  it  to  be  most  felt,  is  not  to  be  upset  by  enumerating  other 
instances  to  which  it  might  have  been  applied  equally  as  well. 

Approved  in  In  re  Opinion  of  the  Justices,  220  Ma^.  632, 108  N.  E.  809, 
proposed  statute  prohibiting  railroads  from  discharging  employee  with- 
out giving  him  opportunity  to  make  statement  in  presence  of  person  fur- 
nishing information  as  to  his  conduct  would  be  void;  People  v.  Charles 
Schweinler  Press,  214  N.  Y.  407,  Ann-  Oas.  1916D,  1059,  108  N.  E.  642, 
upholding  labor  law  of  1913,  prohibiting  employment  of  women  in  fac- 
tories between  10  o'clock  at  night  and  6  o'clock  in  morning,  although  it 
may  prevent  employment  of  women  at  night  under  conditions  not  pro- 
ductive of  harm ;  Price  v.  Illinois,  238  U.  S.  463,  59  U  Ed.  1406,  35  Sup. 
Ct.  892,  up-holding  Illinois  pure  food  law ;  Miller  v.  Wilson,  236  U.  S.  384, 
L.  R.  A.  1915F,  829,  59  L.  Ed.  632,  35  Sup.  Ot.  342,  upholding  California 
statute  of  1911  limiting  hours  of  women  in  specified  occupations,  includ- 
ing hotels;  Pullman  Co.  v.  Knott,  235  U.  S.  26,  59  L.  Ed.  Ill,  35  Sup.  Ct. 
2,  upholding  Florida  Laws  of  1907,  §  47,  imposing  tax  upon  gross  receipts 
of  sleeping  and  parlor-car  companies. 

It  is  for  legislature,  not  courts,  to  determine  to  what  classes  police  stat 
nte  shall  apply. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  367,  60  L.  B<L 
691,  36  Sup.  Ct.  378,  upholding  Florida  Laws  of  1913  imposing  license 
tax  upon  merchants  using  trading-stamps  or  profit-sharing  coupons. 

234  0.  S.  228-236,  68  L.  Ed.  1290,  34  Sup.  Ct  840,  UNITED  STATES  ▼. 
BUFFALO  FITTS  OO. 

Whenever  government  of  Uliited  States,  in  exercise  of  its  governmental 
xlghts  appropriates  property,  ownership  of  which  it  concedes  to  he  in  indi- 
vidual, under  fifth  amendment,  requiring  compensation  to  be  made,  it  im- 
pliedly promises  to  pay  therefor. 

Approved  in  J.  G.  White  &  Co.  v.  Ball  Engineering  Co.,  223  Fed.  621, 
139  C.  C.  A.  164,  holding  defendant  not  liable  for  conversion  in  using 
property  leased  to  it  by  government  erroneously  relying  upon  contract 
and  taking  machinery  not  belonging  to  contractor  but  to  plaintiff. 

234  U.  S.  236-244,  68  Ik  Ed.  1294,  34  Sup.  Ot.  843,  UNITED  STATES  ▼. 
UNITED  ENaiNEEBINa  *  OONTBAOTINO  CO. 

Not  cited. 

284  U.  S.  245-262,  68  L.  Ed.  1298,  8  Sup.  Ot.  846^  UNITED  STATES  ▼. 
FIBST  NAT.  BANK. 

Not  cited. 
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284  17.  S.  263-269,  58  L.  Ed.  1305,  34  Sup.  Ct.  851,  LAZABUS^  MIOHBL  & 
I.AZABUS  V.  PRENTICE. 

Utoder  amendmetit  of  1910  to  Bankruptcy  Act,  section  2,  clause  20, 
bankruptcy  court  lias  ancillary  Jurisdiction  over  persons  and  property  within 
its  jurisdiction  in  aid  of  trustee  or  receiver  appointed  in  another  jurisdiction. 
Approved  in  In  re  Sage,  224  Fed.  630,  following:  rule;  De  Friece  v. 
Bryant,  232  Fed.  237,  238,  239,  holding  bankruptcy  court  has  summary 
jurisdiction  to  enjoin  assertion  of  claim,  based  on  attachment  sale  void 
in  bankruptcy,  to  notes  in  possession  of  trustee,  and  court  of  another 
district  has  ancillary  jurisdiction  over  suit  for  injunction  und^r  Bank- 
ruptcy Act,  §  2,  cL  20. 

Filing  of  petition  and  adjudication  in  bankruptcy  court  in  New  York 
brought  property  wl^erever  situated  into  custodia  legis  and  liens  subsequent 
to  date  of  fiJlng  of  petition  could  not  be  given  or  obtained  thereon. 

Approved  in  In  re  Wellmade  Gas  Mantle  Co.,  230  Fed.  503,  holding 
claimant  cannot  replevy  property  in  possession  of  bankrupt  at  time  of 
filing  of  petition,  though  attempt  to  replevy  is  made  prior  to  adjudication 
and  before  officers  of  court  have  actual  possession;  Orinoco  Iron  Co.  v. 
Metzel,  230  Fed.  45,  144  C.  C.  A.  338,  holding  bankruptcy  court  in  Ohio 
may  enjoin  suit  in  District  of  Columbia  to  establish  tmst  maleficio  in 
indemnity  fund  held  by  government  for  benefit  of  creditors;  The  Casco, 
230  Fed.  931,  denying  writ  of  libelant,  seeking  to  enforce  maritime  lien, 
for  order  to  require  receiver  to  surrender  vessel ;  In  re  R.  &  W.  Skirt  Co., 
222  Fed.  258,  138  C.  C.  A.  67,  where  member  of  bankrupt  partnership 
pays  debt  out  of  partnership  estate  about  an  hour  after  filing  of  petition 
in  bankruptcy,  money  so  paid  is  recoverable  in  summary  proceeding; 
Pugh  V.  Loisel,  219  Fed.  423, 135  C.  C.  A.  221,  holding  State  court  cannot 
order  foreclosure  of  mortgage  on  property  between  dates  of  filing  of 
petition  and  adjudication  in  bankruptcy,  although  actual  possession  is  in 
receiver  of  State  court;  Knauth  v.  Latham  &  Co.,  219  Fed.  722, .135 
C.  C.  A.  419,  ho'lding  adjudication  of  bankrui)tcy  in  original  proeeedinir 
brought  property  wherever  situated  within  jurisdiction  of  that  court, 
and  claimant  cannot  intervene  in  ancillary  proceeding  by  trustee  to  set 
aside  preferential  transfer.  ^ 

234  U.   S.   270-280,   58  L.  Ed.   1308,   34   Sup.   Ct.    866,   STONE,    SAND   & 
a&AVEL  00.  ▼.  UNITED  STATES. 

Bight  of  united  States  to  annul  contract  for  public  work  for  failuri  to 
begin  on  stipulated  day  depends  upon  provision  of  contract,  and  United 
States  Is  bound  by  pro^ilsion  therein  prescribed  for  limitation  of  damages. 

Approved  in  Board  of  Commrs.  of  Plaquemines  Parish  v.  Dowdle,  136 
La.  453,  67  South.  326,  holding  reletting  of  contract  for  construction  of 
levees  vacated  original  contract  and  board  of  levee  district  was  not 
authorized  by  contract  to  relet  at  expense  of  original  contractors. 
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234  n.  S.  280->294,  58  L.  Ed.  1312,  34  Sup.   Ot.  829,  ATLANTIO  COAST 
LINE  R.  R.  CO.  ▼.  OEOSGIA. 

States  may,  in  absence  of  legislation  by  Congress,  exercise  tbeir  power 
to  secure  safety  In  operation  of  trains  wltbln  tbeir  territory,  even  thongb 
sucb  trains  are  engaged  in  Interstate  commerce,  provided  regulations  tte  not 
arbitrary. 

Approved  in  South  Covin^on  etc.  Street  Ry.  Co.  v.  Covington,  235 
U.  S.  548,  L.  B.  A.  1915F,  792,  59  L.  Ed.  355,  35  Sap.  Ct.  158,  holding 
provisions  of  ordinance  relating  to  passengers  riding  on  platforms  of 
street  railway  cars '.valid,  but  provisions  relating  to  temperature  of  cars 
and  restricting  number  of  passengers  are  void  as  interference  with  inter- 
state commerce ;  Hendrick  v.  Maryland,  235  U.  S.  623,  59  L.  Ed.  391,  35 
Sup.  Ct.  140,  upholding  Maryland  Laws  1910,  c.  207,  requiring  resristra- 
tion  and  licensing  of  motor  vehicles;  Crescent  Mfg.  Co.  v.  Wilson,  233 
Fed.  284,  upholding  New  York  agricultural  law,  as  amended  by  Laws  of 
1914,  requiring  labels  of  proprietary  food  products  to  disclose  character 
and  constituents;  Swayne  v.  Barsch,  226  Fed.  687,  141  C.  C.  A.  337. 
upholding  Oregon  Employers'  Liability  Act  of  1911  abolishing  defense 
of  negligence  of  fellow-servant;  Randall  v.  Minneapolis  etc.  Ry.  Co.,  162 
Wis.  511,  156  N.  W.  630,  upholding  Statute  of  1915,  §  18,092,  requiring 
certain  type  of  locomotive  headlight. 

Fact  that  tbere  is  difference  of  opinion  as  to  best  form  of  safety  appli- 
ance does  not  preclude  exercise  of  leglslatiye  discretion;  and  so  far  as  ques- 
tion Is  simply  one  of  expediency,  legislature  is  competent  to  decide  it. 

Approved  in  Miller  v.  Wilson,  236  U.  S.  384,  L.  R.  A.  1915P,  829,  59 
L.  Ed.  632,  35  Sup.  Ct.  342,  upholding  California  statute  of  1911  limit- 
ing hours  of  women  in  specified  occupations,  including  hotels;  Nolen  v. 
Riechman,  225  Fed.  821,  upholding  Tennessee  act  of  1915  regulating 

jitneys. 

• 

Xieglslatare  may  select  means  deemed  appropriate  to  end  to  be  achieTed. 
and  is  not  bound  to  content  itself  with  general  directions  wben  it  considerB 
more  detailed  measures  necessary  to  attain  legitimate  .object. 

Approved  in  Price  v.  Illinois,  238  U.  S.  452,  59  L.  Ed.  1405,  35  Sup. 
Ct.  892,  upholding  Illinois  pure  food  law  of  1907  prohibiting  sale  of  food 
l)rescrvatives  containing  boric  acid. 

State  safety  appliance  acts  are  not  per  se  regulations  of  commerce,  even 
tbough  applying  to  interstate  trains,  but  are  only  required  by  Oonstitntion 
to  give  way  when  they  operate  in  coniUct  with  expressed  or  presumed  will 
of  Oongress  exerted  on  same  subject. 

Approved  in  Southerii  Ry.  Co.  v.  Railroad  Commission,  236  U.  S.  446, 
59  L.  Ed.  665,  35  Sup.  Ct.  304,  holding  Federal  Safety  Appliance  Act  of 
1893  supersedes  Indiana  statute  (Bums'  Rev.  Stats.  1908,  §  5280),  requir- 
ing railways  to  place  grab-irons  or  handholds  on  sides  or  ends  of  cars; 
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Smith  V.  Ind\^strial  Aecident  Commission,  26  Cal.  App.  667, 147  Pac.  603, 
Federal  Employers'  Liability  Act  is  exclusive,  and  railroad  watchman 
injured  just  after  removing  trespasser  from  interstate  train  cannot  re- 
cover under  Workmen 's  Compensation  Act. 

State  regulation  of  relations  between  interstate  railroads  and  tlieir 
employees.    Note,  52  L.  R.  A.  (N.  S.)  268. 

Intent  of  Congress  to  snpenede  ezeiclse  of  State's  police  power  in  re- 
spect to  subject  cannot  be  inferred  from  investigations  of  that  subject. 

Distinguished  in  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  364,  365, 

L.  B.  A.  1916A,  460, 109  N.  £.  345,  holding  Federal  Employers'  Liability 

Act  and  not  Workmen's  Compensation  Act  controls  action  for  death  of 

machinist  engaged  in  repairing  engine  used  in  interstate  commerce. 

Georgia  statute  of  1908,  Civil  Oode,  sections  2697,  2698,  requiring  rail- 
roads to  use  locomotive  headlights  of  prescribed  form  and  power,  is  not 
void  as  denial  of  equal  protection  or  due  process  of  law  or  as  interference 
with  interstate  comiberce. 

Approved  in  Seaboard  Air  Line  Ry.  v.  Blaokwell,  143  Ga.  244,  Ann. 
Gas.  1917A,  967,  84  S.  E.  475,  upholding  provision  of  Civil  Code  of  1910, 
§  2675,  requiring  engineer  to  check  speed  on  approaching  public  road 
crossing,  as  applied  to  interstate  train. 

Distinguished  in  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  380, 
L.  R.  A.  1916A,  450,  109  N.  E.  350,  recoveiy  for  death  of  machinist  in 
terminal  yard  while  repairing  engine  used  in  interstate  commerce  must 
be  under  Federal  Employers '  Liability  Act,  not  under  State  Workmen 's 
Compensation  Act. 

234  U.  S.  294-314,  58  L.  Ed.  1319,  34  Sup.  Ct.  814,  INTERSTATE  COM- 
MEBPE  COMMISSION  v.  SOITTHEBN  PAGIFIO  CO. 

Findings  of  commission  as  to  character  and  manner  of  use  of  industrial 
spur-tracks  within  switching  limits  of  city  are  conclusions  of  fact  not  open 
to  review  where  based  upon  evidence. 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  361,  59  L.  Ed, 
623,  35  Sup.  Ct.  370,  upholding  order  of  Interstate  Commerce  Commis- 
sion regulating  transportation  of  interstate  carrier  over  terminals  to 
prevent  discrimination;  Louisville  etc.  R.  R.  Co.  v.  United  States,  216 
Fed.  679,  upholding  order  of  Interstate  Commerce  Conunission  regulating 
rates  on  interstate  transportation  of  coal  to  Nashville;  State  v.  Florida 
etc.  Ry.  Co.,  69  Fla.  502,  68  South.  764,  holding  valid  on  its  face.  Rule 
15,  prohibiting  carrier  having  line  haul  from  making  charge  for  placing 
or  unloading  empty  car  at  warehouse  on  its  own  line  or  side-track,  and 
carrier  has  burden  of  proving  rule  is  unreasonable. 
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Ord«r  of  Interstate  Commerce  Oommlssion  requiring  carriers  to  desist 
from  making  switching  charge  for  carload  ftelght  moving  In  interstate  com. 
merce  to  industrial  spnr-tracks  within  switching  limits  of  city,  is  valid. 

Approved  in  Interstate  Commerce  Commission  v.  Southern  Pacific  Co., 
234  U.  S.  316,  68  L.  Ed.  1S29,  34  Sup.  Ct.  820,  following  rule. 

» 
234  U.  8.  316-316,  68  L.  Ed.  1329,  34  Sup.  Gt.  820,  INTERSTATE  COM- 
MEBCE  OOMMISaiON  ▼.  80UTHEBN  FACIFIO  GO. 

Not  cited. 

234  0.  8.  817-888,  68  L.  Ed.  1880,  84  Sap.  Qt  821,  POST  BIOHMOND  ft 
B.  P.  FEBBY  OO.  v.  BOABD  OF  CHOSEN  FB£EHOIJ>EBS. 

State  may  regulate  interstate  ferriage  rates  sabject  to  paramonnt  power 
of  Congress. 

Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236 
U.  S.  155,  69  L.  Ed.  516,  35  Sup.  Ct.  276,  upholding  order  of  California 
Railroad  Commission  establishing  intrastate  ferriage  rates  over  high  seas 
to  Santa  Catalina  Island  under  Public  Utilities  Act  of  1911,  in  abseueo 
of  congressional  action. 

Distinguished  in  Sault  Ste.  Marie  v.  International  Transit  Co.,  234 
U.  S.  339,  52  L.  R.  A.  (N.  SO  574,  68  L.  Ed.  1340,  34  Sup.  Ct.  826,  hold- 
iii.c:  ordinance  regulating  ferries  and  requiring  license  is  void  as  applied 
to  Canadian  corporation  operating  feny  between  Canada  and  State. 

Fact  that  Congress  has  not  acted  does  not  leave  public  interest  unpro- 
tected from  extortion,  nor  is  it  necessary  to  establish  Federal  agency  to 
prevent  unreasonable  charges  in  operation  of  boundary  ferries. 

Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236  U.  S. 
154,  59  L.  Ed.  616,  35  Sup.  Ct.  276,  upholding  order  of  California  com- 
mission regulating  ferriage  rates  over  high  seas  to  Santa  Catalina  Island 
under  Public  Utilities  Act  of  1911,  in  absence  of  congressional  action. 

234  U.  8.  333-342,  52  L.  B.  A.  (N.  S.)  1574,  68  I*.  Ed.  1337,  34  Sup.  Ct.  826, 
CITY  OF  SAULT  STE.  MABIE  ▼.  INTEBKATIOKAL  TBANSIT  CO. 

Local  protective  power  exists,  in  absence  of  Federal  action,  to  prevent 
extortion  in  rates  charged  for  ferriage  from  shores  of  State. 

Approved  in  Wilmington  Transp.  Co.  v.  Railroad  Commission,  236  U.  S. 
154,  59  L.  Ed.  516,  35  Sup.  Ct.  276,  upholding  order  of  California  com- 
mission establishing  intrastate  ferriage  rates  over  high  seas  to  island 
under  Public  Utilities  Act  of  1911,  in  absence  of  congressional  action. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  Anik. 
Caa.  19160,  1249. 
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234  17.  a  342-360,  58  L.  Ed.  1341,  34  Sap.  Ot  833,  HOUSTON,  EAST  k 
WEST  TEXAS  R.  R.  00.  ▼.  UNITED  STATES. 

Wberever  interstate  and  Intrastate  transactions  of  carriers  are  so  re- 
lated that  goTemment  of  one  Involves  control  of  other.  Congress,  and  not 
State,  has  power  to  prescribe  final  and  dominant  rule. 

Approved  in  Fleming  v.  City  of  Mexico,  262  Mo.  435,  171  S.  W.  321, 
holding  sale  by  agent  for  foreign  corporation  was  interstate  commerce 
and  not  subject  to  license  tax  imposed  by  city  ordinance. 

Distinguished  in  Manufacturer's  Light  etc.  Co.  v.  Ott,  215  Fed.  951, 
holding  rate  for  natural  gas  fixed  by  State  commission  cannot  be  held 
confiscatory  because  it  would  require  company  under  its  contracts  to 
supply  gas  to  consumers  in  other  States  at  loss. 

OongresB  having  paramonnt  power  to  regulate  relation  between  inter- 
state and  intrastate  rates  of  interstate  carriers,  to  prevent  discrimination, 
may  Intmat  execution  of  that  power  to  subordinate  body. 

Approved  in  State  ex  rel.  Dawson  v.  Kansas  City  Stockyards  Co.,  94 
Kan.  100,  145  Pac.  833,  holding  interstate  and  intrastate  shipments  of 
stockyards  company  are  not  so  intermingled  as  to  cause  State  to  lose  con- 
trol of  latter,  and  granting  decree  ousting  railroad  from  intrastate 
business. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  State  Public  Utilities  Com., 
268  111.  54, 108  N.  E.  731,  order  of  commission  fixing  intrastate  rates  on 
coal  is  not  void  as  interference  with  interstate  commerce  because  carrier 
cannot  discriminate  and  charge  more  for  car  hauled  between  same  points 
in  interstate  commerce. 

Finding  of  commission  of  unreasonable  discrimination  by  interstate 
carrier  against  interstate  trade  after  due  Investigation  was  within  authority 
of  commission  and  is  binding  upon  court. 

Approved  in  Pennsylvania  Co.  v.  United  States,  236  U.  S.  361,  59  L.  Ed. 
623,  35  Sup.  Ct.  370,  upholding  order  of  interstate  commerce  commission 
regulating  transportation  of  interstate  carrier  over  terminals  to  prevent 
discrimination;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95 
Kan.  626,  148  Pac.  674,  upholding  commission's  order  of  1913  establish- 
ing intrastate  rate  on  coal  in  carload  lots. 

234  U.  S.  360-369,  68  Ik  Ed.  1352,  34  Sup.  Ct.  806,  CITIZENS'  BANEINa 
CO.  V.  &AVENNA  NAT.  BANK. 

Failure  by  insolvent  Judgment  debtor  for  period  of  one  day  less  than 
four  months  after  levy  of  execution  upon  real  estate,  to  vacate  or  discharge 
levy,  is  not  final  disposition  of  property  affected  by  such  levy,  under  Bank- 
ruptcy Act,  section  3a  (3). 
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Approved  in  In  re  Moark-Nemo  Gonsol.  Mining  Co.,  219  Fed.  342,  fail- 
ure to  vacate  levy  of  execution  where  chattel  mortgagor's  equity  of  re- 
demption wa.s  not  suhject  to  execution  levy  was  not  final  disposition  of 
property  and  was  not  act  of  bankruptcy. 

InflolYent  debtor  does  not  commit  act  of  bankruptcy  r«nderlng  him  sub- 
ject to  involuntary  adjudication  as  bankrupt,  under  act  of  1896,  merely  by 
inaction  for  period  of  four  months  after  levy  of  execution  upon  his  real 
estate. 

Approved  in  In  re  Irish,  228  Fed.  574,  holding  petition  for  involuntaiy 
bankruptcy  stating  confession  of  judgment  to  wife  in  amount  equal  to 
value  of  real  estate  states  no  act  of  bankruptcy  under  Bankruptcy  Act, 
§  3a,  cl.  3;  Larkin-Green  Logging  Co.  v.  Sabin,  222  Fed.  816,  138  C.  C.  A, 
240  (affirming  218  Fed.  986),  petition  alleging  as  only  act  of  bankruptcy 
inaction  of  bankrupt  for  four  months  after  attachment  is  not  void  and 
is  not  subject  to  collateral  attack  in  suit  to  enjoin  attachment;  In  re 
Fisher,  219  Fed.  640,  holding  confession  of  judgment  and  allowing  sale 
of  morlgnged  real  estate  subject  to  lien  of  preferred  creditor  is  act  of 
bankruptcy. 

234  n.  8.  369-380,  58  L.  Ed.  1356,  34  Sup.  Ct.  810,  LOUISVILLE  &  N.  B.  B. 
CO.  V.  WESTEBN  X7NI0N  TEL.  CO. 

Jurisdiction  of  particular  Federal  District  Court  is  personal  privilege 
and  may  be  waived. 

Approved  in  Klink  v.  Chicago  etc.  Ry.  Co.,  219  Fed.  462,  135  C.  C.  A. 
169,  holding  defendant  by  removing  cause  to  Federal  court  waives  objec- 
tion to  particular  district  on  ground  that  all  plaintiffs  in  error  are  not 
citizens  of  that  district. 

Judicial  Code,  section  57,  contemplates  that  suit  to  remove  cloud  upon 
title  to  real  or  personal  property  shall  be  cognizable  in  District  Court  of 
district  in  which  property  is  located. 

Approved  in  Thompson  v.  Emmett  Irr.  District,  227  Fed.  564,  142 
C.  C.  A.  192,  upholding  Federal  equity  jurisdiction  under  Judicial  Code, 
^  57,  of  suit  by  holder  of  irrigation  bonds  to  remove  cloud  on  title  thereof. 

Federal  court  in  suit  to  remove  cloud  upon  title  to  real  property  may 
look  to  legislation  of  State  in  which  court  sits  to  ascertain  what  constitutes 
cloud  upon  title,  and  what  State  laws  declare  constitute  such  cloud,  Federal 
court  may  remove. 

Approved  in  Clark-Montana  Realty  Co.  v.  Butte  etc.  Copper  Co.,  233 
Fed.  576,  where  ore  was  mined  under  agreement  by  adjoining  mine  own- 
ers for  accounting  upon  determination  of  ownership,  taking  was  not  con- 
version, and  remedy  is  to  compel  accounting  under  contract. 
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234  V.  a  880-384,  58  Ik  Ed.  1361,  84  Sap.  Ot.  778,  OILSON  ▼.  TJNITED 
STATES. 

Ooncnnent  finding  of  two  lower  conrtu  will  not  be  disturbed  by  Federal 
Sai»reme  Ooort^  nnless  clearly  erroneona. 

Approved  in  Causey  v.  United  States,  240  U.  S.  401,  60  L.  Ed.  712, 

36  Sup.  Ct.  366,  following:  findings  of  both  Courts  below  that  patentee 

under  homestead  laws  agreed  that  title  when  acquired  should  inure  to 

benefit  of  another;   De  Villanueva  v.  Villanueva,  239  U.  S.  298,  60 

L.  Ed.  296,  36  Sup.  Ct.  Ill,  applying  rule  in  suit  to  'review  judfrment 

of  Supreme  Court  of  Philippines  denying  divorce  to  wife  for  adultery 

of  husband;  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  402,  59 

L^  Ed.  639,  35  Sup.  Ct.  339,  applying  rule  in  suit  to  determine  validity 

of  land  patents  issued  under  homestead  laws. 

Quaere,  as  to  effect  of  agreement  for  alienation  made  after  entry  and 
before  commntation  on  homestead  entry  under  Beylsed  Statutes,  section 
2301. 

Cited  in  Causey  v.  United  States,  240  U.  S.  401,  60  L.  Ed.  712,  36 
Sup.  Ct.  366,  holding  agpreement  to  obtain  land  for  benefit  of  another 
disqualifies  homestead  entryman  from  acquiring  title  either  by  resi- 
dence of  five  years  or  by  payment  of  minimum  price  under  commuta- 
tion provision  of  homestead  law. 

234  U.  S.  385-398,  58  L.'Ed.  1363,  84  Sap.'Ot.  779,  OBANNIS  ▼.  OBDEAK. 

Where  State  has  Jarlsdlctlon  over  res,  as  In  case  of  partition  of  land 
within  its  borders,  judgment  to  be  binding  with  respect  to  Interest  of  non- 
resident not  served  with  process  in  State  must  be  based  upon  constructive 
notice  given  by  publication  in  manner  prescribed  by  State  law. 

Approved  in  Coe  v.  Armour  Fertilizer  Works,  237  U.  S.  425,  59 

1m,  Ed.  1032,  3&  Sup.  Ct.  625,  holding  void  Gen.  Stats.  Fla.  1906,  §  2677, 

as  amended  in  1909,  allowing  execution  against  stockholder's  property 

withont  notice  after  return  of  "no  property"  against  corporation. 

Summons  in  partition  suit  served  by  publication  and  mailing  in  com- 
pliance with  State  statute  does  not  deprive  defendant  of  due  process  be- 
cause name  was  spelled  "Qullfuss*'  Instead  of  ''OeHfuss." 

Approved  in  King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  492,  hold- 
ing service  of  process  upon  Secretary  of  State  under  Rev.  Laws  Nov., 
§  5024,  was  denial  of  due  process  where  no  effort  was  made  to  notify 
company,  and  it  had  no  knowledge  of  suit  prior  to  judgment  or  within 
six  months  thereafter. 


234  U.  S.  399-422       NOTES  ON  U.  S.  REPORTS.  1118 

234  U.  &  399-411,  52  L.  R.  A.  (N.  8.)  754,  58  I«.  Ed.  1370,  34  Sup.  Ct  785. 
DAI«E  ▼.  PATTISON. 

Legal  effect  of  transaction  Inyolving  pledge  or  hypothecation  of  certiil- 
cates  depends  upon  local  law. 

Cited  in  Stellwagcn  v.  Clum,  218  Fed.  732,  134  C.  C.  A.  408,  arguendo. 

234  U.  8.  412-422,  L.  B.  A.  1915E,  942,  58  L.  Ed.   1877,  34  8up.  Ct.  790, 
MISSOUBI,  K.  &  T.  B.  B.  CO.  v.  HABBIS. 

Carmack  Amendment  of  1906  supersedes  special  regulations  or  policies 
of  particular  States  upon  subject  of  carrier's  liability  for  loss  or  damage  to 
Interstate  shipments  and  contracts  of  carriers  with  respect  to  such  ship- 
ments. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  640,  60  L.  Ed. 
840,  36  Sup.  Ct  472,  under  stipulation  in  interstate  bill  of  ladinsr  that 
carrier  is  liable  as  warehouseman  only,  burden  of  proof  is  on  plain- 
tiff to  show  negligence  where  it  was  admitted  that  loss  occurred  by 
fire;  Charleston  etc.  By.  Co.  v.  Vamville  Furniture  Co.,  237  U.  S.  603, 
Ann.  Oaa.  1916D,  338,  59  L.  Ed.  1139,  35  Sup.  Ct.  715,  100  S.  C.  229, 
holding  South  Carolina  Civil  Code  of  1912,  §  2573,  imposing  penalty 
on  carrier  for  failure  to  settle  claim  within  forty  days,  conflicts  with 
Carmack  Amendment;  Pennsylvania  R.  R.  Co.  v.  United  States,  227 
Fed.  915,  holding  void  order  of  Interstate  Commerce  Commission  re- 
quiring carrier  to  furnish  tank-cars  for  use  by  oil  refinery,  where 
carrier  does  not  po9sess  such -cars;  Stellwagen  v.  Clum,  218  Fed.  736, 
134  C.  C.  A.  408,  certifying  to  Supreme  Court  questions  as  to  super- 
vision of  State  bankruptcy  law  by  Federal  Bankruptcy  Act  of  1898 
before  deciding  whether  trustee  or  claimant  is  entitled  to  proceeds 
for  lumber;  Smith  v.  Industrial  Accident  Commission,  26  Cal.  App. 
567,  147  Pac.  603,  Federal  Employers'  Liability  Act  is  exclusive,  and 
railroad  watchman  injured  just  after  removing  trespasser  from  train 
cannot  recover  under  Workmen's  Compensation  Act;  Harold  v.  Atclii- 
son  etc.  Ry.  Co.,  93  Kan.  462,  144  Pac.  826,  upholding  provision  of 
Gen.  Stats.  1909,  §  7107,  allowing  attorney's  fees  upon  prosecution  of 
railroad  for  shortage  on  shipment  of  grain, seed  or  hay;  Blalock  Hard- 
ware Co.  V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  398,  86  S.  E.  1027, 
Revisal  1905,  §  2644,  imposing  penalty  on  carrier  for  failure  to  refund 
overcharge,  is  void  as  applied  to  interstate  shipment;  Elliott  v.  Chicago 
etc.  Ry.  Co.,  35  S.  D.  62,  69,  150  N.  W.  779,  781,  holding  Carmack 
Amendment  does  not  deprive  shipper  of  right  to  sue  connecting  car- 
rier for  its  negligence  in  interstate  shipment. 

Validity  of  statute  imposing  i>enalty  on  carrier  of  goods  or  live- 
stock for  failure  to  pay  claim  within  certain  time.  Notes,  Ann. 
Cas.  1916D.  336;  Ann.  Oas.  1915D.  824. 
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234  IT.  8.  422-448;  68  I«.  Ed.  188S,  34  Sup.  Ot.  794,  JOHNSON  y.  GHABIiDS. 

It  is  within  constitutional  power  of  Oongress  to  prohibit  manufacture, 
introduction  or  sale  of  intoxicants  upon  Indian  lands,  including  not  only 
lands  reserved  for  special  occupancy,  but  also  lands  outside  of  reservations 
to  which  they  may  naturally  resort,  even,  with  respect  to  lands  lying  within 
boundaries  of  State. 

Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195, 
36  Sup.  Ct.  696,  upholding  Act  of  1897,  c.  109,  prohibiting  sale  of 
intoxicating  liquor  to  Indian  allottee  during  trust  period;  Joplin  Mer- 
cantile Co.  V.  United  States,  236  U.  S.  545,  69  L.  Ed.  711,  35  Sup.  Ct. 
291,  holding  acts  of  1892  and  1897  prohibiting  introduction  of  liquor 
into  Indian  country  were  not  repealed  by  Oklahoma  Enabling  Act, 
with  respect  to  interstate  or  intrastate  commerce,  and  indictment  fail- 
ing to  allege  introduction  of  liquor  was  from  without  State  is  suffi- 
cient; Katzenmeyer  v.  United  States,  225  Fed.  623,  140  C.  C.  A.  507, 
upholding  Act  of  1897,  c.  109,  prohibiting  sale  of  liquor  to  Indian, 
who  is  ward  of  government  under  charge  of  Indian  superintendent 
or  agent. 

234  U.  8.  448-468,  68  L.  Ed.  1394,  34  Sup.  Ot.  803,  EqniTABI.E  SUSETT 
OO.  V.  XmiTED  STATES  USE  OF  W.  McBOIJiAK  &  SON. 

Act  of  1899  of  District  of  Oolumbia  modeled  upon  act  of  Oongress  of 
1894  for  protection  of  persons  furnishing  material  and  labor  for  public 
works  was  designed  to  fnmiali  obligation  of  bonds  as  snbstitnte  for  security 
through  attactament  by  lien. 

Approved  in  National  Surety  Co.  v.  United  States,  228  Fed.  581, 
143  C.  C.  A.  99,  as  to  liability  of  surety  on  public  contractor's  bond 
under  act  of  1894,  as  amended  in  1905 ;  United  States  v.  Illinois  Surety 
Co.,  226  Fed.  660,  141  C.  C.  A.  409,  holding  public  contractor's  surety 
bond  under  act  of  1894  is  equivalent  to  bond  to  government  and  to 
each  claimant,  and  materialman's  assent  to  contractor's  assignment 
was  not  such  change  as  to  release  surety;  United  Slates  v.  Mitchell, 
215  Fed.  264,  holding  in  suit  on  public  contractor's  bond,  surety  is  not 
released  by  changes  by  United  States  not  affecting  general  character 
of  contract;  Columbia  Digger  Co.  v.  Rector,  215  Fed.  631,  where  con- 
tract for  purchase  of  sand  and  rook  provides  for  payment  as  soon  as 
contractor  got  his  money  under  contract  for  street  improvement,  con- 
tractor was  entitled  to  delay  payment  until  he  got  all  of  his  money. 

Right  of  one  furnishing  labor  or  material  to  sue  on  bond  given 
by  contractor  to  property  owner.    Note,  Ann.  Oas.  1916A,  761. 
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234  U.  S.  459-475,  68  Ii.  Ed.  1398,  34  Sap.  Ot.  079,  BflSSOtrBI  PACIFIC  RT. 
CO.  ▼.  LA  K  A  BEE. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  L.  R.  A. 
1915E,  949. 

Miscellaneous.  Cited  in  Missouri  Pacific  Ry.  Co.  v.  Larabec  Flour 
Mills  Co.,  241  U.  S.  649,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  dismissing 
for  want  of  jurisdiction ;  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry. 
Co.,  94  Kan.  684,  147  Pac.  493,  reciting  history  of  case. 

234  U.  &  476-496,  68  U  Ed.  1426,  34  Sap.  Ct.  966,  UNITED  STATES  ▼. 
ATCHISON,  T.  ft  a  F.  B.  CO.  (INTEKMOtJNTAIN  BATE  CASES). 

Amendment  of  1910  to  Act  to  Begnlate  Commerce,  section  4.  relattncr 
to  long  and  short  haul  danse,  withdrew  trtmx  carrier  rlgbt  to  exercise  ]»i- 
mary  judgment  as  to  malring  of  lower  rate  for  longer  than  for  shorter  haul, 
and  lodged  such  primary  judgment  in  Interstate  Commerce  Commission  to 
be  exercised  on  reqaest  and  after  due  investigation. 

Approved  in  United  States  v.  Louisville  etc.  R.  R.  Co.,  235  IT.  S. 
323,  59  L.  Ed.  252,  35  Sup.  Ct.  113,  holding  amendment  of  1910  to 
Interstate  Commerce  Act  prevents  carrier,  without  consent  of  com- 
merce commission,  from  granting  rebilling  privilege  to  shippers  of 
grain  and  hay  at  Nashville;  Merchants  &  Manufacturers'  Traffic  Assn. 
of  Sacramento  v.  United  States,  231  Fed.  296,  301,  enjoining  enforce- 
ment of  orders  of  Interstate  Commerce  Commission  suspending  long 
and  short  haul  clause  with  respect  to  certain  points,  where  order  was 
made  without  application  for  that  purpose  by  carreers;  Montgomery  v. 
Chicago  etc.  R.  Co.,  228  Fed.  619,  143  C.  C.  A.  138,  upholding  rule  of 
commerce  commission  relating  to  establishment  of  eating-houses  by 
carrier  and  transportation  of  commodities  therefor;  Louisville  &  N. 
R.  Co.  V.  United  States,  225  Fed.  574,  579,  upholding  order  of  Inter- 
state Commerce  Coiftmission  and  denying  application  of  carrier  to 
charge  more  for  short  than  for  long  haul. 

Long  and  short  haul  dause  of  section  4  of  Act  to  Regulate  Commerce, 
as  amended  in  1910,  authorizing  commission  to  relieve  carrier  from  opera- 
tion of  this  section  and  to  charge  less  for  longer  than  for  shorter  distance, 
is  not  void  as  improper  delegation  of  legislative  power. 

Approved  in  West  Jersey  etc.  R.  Co.  v.  Board  of  Public  Utility 
Commrs.,  87  N.  J.  L.  176,  94  Atl.  59,  upholding  Public  Utilities  Act  of 
1911,  §  18,  requiring  approval  of  board  of  public  utilities  for  leases 
to  railroads  and  others  specified. 

Oeneral  enforcement  of  long  and  short  haul  provision  of  Act  to  Begn- 
late Commerce^  secticm  4,  is  not  repugnant  to.Constltation. 
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Approved  in  California  Adjustment  Co.  y.  Soathcm  Pac.  Co.,  226 
Fed.  361,  upholding  provision  of  California  Constitution  as  amended 
in  1911,  art  XII,  §  21^  relating  to  long  and  short  haul*. 

Under  section  4  of  Act  to  Regulate  Oommerce,  as  amended  in  1910, 
Interstate  Commerce  Oommission  has  power  to  make  order  permitting  carrier 
to  charge  lesser  rate  to  competitive  point  than  to  intermediate  point,  and 
to  establish  sones  of  rates  for  commodities. 

Distinguished  in  People  v.  Chicago  etc.  Ry.  Co.,  270  111.  237,  110 

N.  E.  323,  holding  void  order  of  commission  requiring  carrier  to  eictend 

zone  of  rates  for  shipment  of  sand  and  gravel  so  as  to  include  point 

outside  thereof  in  order  to  prevent  unjust  discrimination. 

234  U.  8.  495-497,  68  L.  Ed.  1426,  34  Sup.  Ot.  995,  UNITED  STATES  ▼. 
UNION  PACIFIC  B.  B.  CO. 

Not  cited. 

234  U.  &  497-524,  68  L.  Ed.  1429,  34  Sup.  Ct  978,  ILLINOIS  EX  BEL. 
DUNNE  ▼.  ECONOMY  LIOHT  ft  POWEB  CO. 

Not  cited« 

234  U.  S.  526-542,  68  L.  Ed.  1440,  84  Sap.  Ot.  965,  LANE  ▼.  WATTa 

Action  of  Commissioner  in  approving  location  of  land  grant  cannot  be 
revoked  by  bis  successor  in  office,  and  attempt  to  do  so  may  be  enjoined. 

Approved  in  United  States  v.  Lane,  43  App.  D.  C.  421,  holding  under 
act  of  1910  authorizing  Secretary  of  Interior  to  determine  legal  heirs 
of  Indian  allottee  dying  intestate  and  providing  that  his  decision  shall 
be  conclusive,  secretary  was  without  authority  to  reopen  his  first  de- 
cision, and  directing  secretary  to  enforce  his  first  decision. 

234  U.  a  542-547.  68  L.  Ed.  1467,  34  Sup.  Ct.  956,  5  K.  O.  C.  A.  224,  WEST- 
ERN UNION  TEL.  CO.  ▼.  BBOWN. 

Becovery  in  one  Jurisdiction  for  tort  committed  in  another  must  be 
based  upon  obligation  incurred  at  place  of  tort,  and  that  is  not  only  ground, 
but  measure  of  maximum  recovery. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Whitley,  237  U.  S.  495, 
L.  R.  A.1915F,  736,  59  L.  Ed.  1067,  35  Sup.  Ct  655,  judgment  in  action 
in  Washington  court  by  widow  as  administratrix  for  death  of  hus- 
band in  Idaho,  is  not  bar  to  recovery  by  mother  in  action  for  death 
in  Idaho,  where  mother  and  wife  were  equal  heirs  under  Idaho  law 
and  mother  was  not  represented  in  suit  in  Washington;  The  Cuzco, 
225  Fed  174,  denying  admiralty  jurisdiction  of  suit  in  rem  against 
XX— 71 


234  U.  S.  642-^47      NOTES  ON  U.  S.  REPORTS.  U22 

vessel  by  stevedore  injured  through  fault  of  those  in  charge  of  vessel 
while  discharging  vessel  at  port  in  British  Columbia,  whose  laws  give 
no  lien  for  such*  injury ;  Hornthal  v.  Western  Union  Tel.  Co.,  166  N.  C. 
005,  82  S.  E.  862,  denying  recovery  under  Virginia  law  for  mental  anguish 
resulting  from  nonddivery  of  telegram,  where  negligence  causing  delay 
was  in  Virginia. 

South  OaroUna  statute  allowing  recoTery  for  mental  aagnisli  resultlns 
from  negligent  nondelivery  of  telegram  is  Told  as  applied  .to  telegram,  sent 
from  point  in  South  Carolina,  nondeliTery  of  which  occurred  in  District  of 
Columbia,  as  attempt  to  regulate  conduct  beyond  Jurisdiction  of  State,  and 
is  also  void  as  interference  with  interstate  commerce. 

Approved  in  Gardner  v.  Western  Union  Tel.  Co.,  231  Fed.  411,  145 
C.  C.  A.  399,  holding  amendment  of  1910  to  Interstate  Commerce  Act 
supersedes  provision  of  Oklahoma  Constitution,  art.  XXIH,  §  9,  avoid- 
ing contract  stipulating  for  notice  other  than  required  by  law,  as 
applied  to  interstate  telegram;  Western  Union  Tel.  Co.  v.  Holder,  117 
Ark.  212,  213,  174  S.  W.  553,  and  Western  Union  Tel.  Co.  v.  Simpson, 
117  Ark.  158,  159,  174  S.  W.  232,  233,  both  holding  while  mental 
anguish  is  not  basis  of  recovery  for  failure  to  deliver  interstate  mes- 
sage, some  liability  depending  upon  price  paid  for  message  results 
under  rules  of  Interstate  Commerce  Commission,  where  proof  shows 
negligence;  Western  Union  Tel.  Co.  v.  Johnson,  115  Ark.  565,  171  S.  W. 
859,  denying  recovery  for  mental  anguish  in  action  for  failure  to 
deliver  interstate  message;  Western  Union  Tel.  Co.  v.  Compton,  114 
Ark.  201,  169  S.  W.  948,  upholding  contract  of  telegraph  company 
limiting  liability  for  delay  in  delivering  interstate  message;  Western 
Union  Tel.  Co.  v.  Dant,  42  App.  D.  C.  403,  Ann.  Caa.  1916A,  1132, 
L.  E.  A.  1915B,  685,  upholding,  under  act  of  Congress  of  1910,  con- 
tract limiting  liability  of  telegraph  company  for  unrepeated  message; 
Young  V.  Western  Union  Tel.  Co.,  168  N.  C.  38,  84  S.  E.  46,  holding 
void  stipulation  limiting  recovery  for  unrepeated  message,  as  applied 
to  message  from  another  State  to  addressee  in  State,  where  default 
occurred  in  State;  Hornthal  v.  Western  Union  Tel.  Co.,  166  N.  C.  605, 
82  S.  E.  852,  denying  recovery  for  mental  anguish  under  Virginia 
law  resulting  from  nondelivery  of  telegram,  where  negligence  causing 
delay  was  in  Virginia. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Freeman,  121  Ark.  129, 
130,  180  S.  W.  744,  allowing  recovery  under  mental  angfuish  statute 
for  delay  in  delivery  of  intrastate  message;  Western  Union  Tel.  Co. 
v.  Sharp,  121  Ark.  137,  180  S.  W.  504,  holding  message  sent  from 
point  in  State  to  another  point  in  State  through  another  State  is  intra- 
state, and  allowing  recovery  for  mental  anguish  resulting  from  delay 
in  delivery  I  dissenting  opinion  in  Young  v.  Western  Union  TeL  Co., 
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168  N.  C.  39,  84  S.  E.  47,  majority  holding  void  stipulation  limiting 
recovery  for  uni-epeated  message  sent  from  without  State  to  addressee 
in  State,  where  default  occurred  in  State. 

Liability  of  telegraph  company  for  negligence  in  transmission  or 
delivery  of  business  telegrams  or  for  failure  to  deliver  same. 
Note,  5  N.  0.  0.  A.  1021. 

234  TT.  8.  548-575,  58  L.  Ed.  1459,  34  Sap.  Ot.  956,  UNITED  STATES  v. 
OHIO  OIL  GO.   (PIPE  LINE  OASES). 

Who  are  within  constitutional  or  statutory  provision  directed 
specifically  against  suppression  of  competition  between  carriers. 
Note,  L.  B.  A.  19150,  866. 

234  17.  B.  57&-578,  68  L.  Ed.  1476,  34  Sup.  Ot.  964,  OHABLESTON  ft  W.  0. 
BT.  CO.  ▼.  THOMPSON. 

Stipalatlon  in  ftee  pass  exempting  carrier  from  liability  for  injuries  is 
vaUd. 

Approved  in  Morris  v.  West  Jersey  etc.  R.  R.  Co.,  87  N.  J.  L.  581, 
94  Atl.  594,  holding  pass  issued  to  express  messenger  for  use  of  his 
family  under  contract  between  railroad  and  express  company  for  cer- 
tain services  by  messenger  to  railroad  is  free  pass  within  meaning 
of  Hepburn  Act  of  1906  and  stipulation  against  liability  was  binding. 

Distinguished  in  Norfolk  Southern  R.  Co.  v.  Chatman,  222  Fed!  807, 
138  C.  C.  A.  350,  holding  shipper  of  livestock  given  transportation  on 
condition  that  he  feeds  and  cares  for  stock  is  passenger  for  hire,  and 
stipulation  exempting  carrier  from  liability  for  injuries  is  void. 

Validity  of  stipulation  in  free  pass  exempting  carrier  of  passen- 
gers from  liability  for  negligence.  Note,  Ann.  Oas.  19150,  623, 
624. 

234  IT.  a  579-^689,  58  L.  Ed.  1479,  34  Sup.  Ot.  944,  IKTEBNATIONAI.  HAB- 
VESTEE  CO.  V.  EEKTUCE7. 

It  lif  essential  to  rendition  of  personal  Judgment  that  corporation  be 
doln^  business  within  State. 

Approved  in  Frey  &  Son  v.  Cudahy  Packing  Co.,  228  Fed.  213,  hold- 
ing foreign  corporation  having  agents  in  State  to  solicit  orders  and 
maintaining  supply  of  goods  with  storage  company  in  State  is  trans- 
acting business  in  State  within  meaning  of  Clayton  Anti-trust  Act  of 
1914,  c.  323,  §  12 ;  Hoffman  v.  Washington-Virginia  Ry.  Co.,  44  App. 
D.  C.  422,  upholding  District  of  Columbia  Code,  §  1637,  relating  to 
service  of  process  on  foreign  corporations  transacting  business  in 
district. 
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Presence  of  corporation  witUn  State  necessary  to  service  of  process  is 
elhewn  wbere  corporation  is  there  carrying  on  business  in  such  sense  as  to 
manifest  its  presence  within  State,  and  fact  that  corporation  is  transacting 
interstate  business  alone  does  not  jrender  it  inunnne  from  service  of  process. 
Approved  in  International  Harvester  Co.  v.  Kentucky,  234  U.  S.  690, 
58  L.  Ed.  1484,  34  Sup.  Ct.  944,  following  rule;  Hoffman  v.  Wash- 
ington-Vii^nia  Ry.  Co.,  44  App.  D.  C.  422,  upholding  District  of 
Columbia  Code,  §  1537,  relating  to  service  of  process  on  foreign  cor- 
porations doing  business  in  District;  Koontz  v.  Baltimore  etc.  R.  Co., 
220  Mass.  288,  L.  B.  A.  1916D,  838,  107  N.  £.  974,  holding  interstate 
railroad  having  cars  of  nonresident  railroad  in  actual  use  under  agree- 
ment in  force  at  time  of  service  of  process  should  not  be  subjected 
to  expense  of  unloading  and  redistributing  contents  of  cars  by  trustee 
process;  W.  J.  Armstrong  Co.  v.  New  York  Cent.  etc.  R.  Co.,  129  Minn. 
110,  112,  Ann.  Oaa.  1916E,  885,  151  N.  W.  919,  holding  under  State 
statute,  service  on  freight  agent  of  foreign  railroad  sent  into  State 
to  solicit  business  gives  State  court  jurisdiction  in  action  for  breach 
of  contract  arising  out  of  business  procured  by  agent;  Atkinson  v. 
U.  S.  Operating  Co.,  129  Minn.  234,  235,  152  N.  W.  410,  411,  upholding 
sufficiency  of  service  upon  president  of  foreign  corporation  trans- 
acting business  in  State;  Tund  v.  Excelsior  Wrapper  Co.,  185  Mich. 
148,  151  N.  W.  855,  holding  Comp.  Laws,  §  10,442,  is  limited  to  foreign 
corporations  transacting  interstate  business  in  State,  and  foreign  cor- 
poration, not  engaged  in  interstate  commerce,  transacting  business  in 
State  is  amenable  only  to  service  of  process  under  provisions  of  statute 
relating  to  domestic  corporations;  Marconi  Wireless  Tel.  Co.  v.  Com- 
monwealth, 218  Mass.  563,  Ann.  Gag.  19160,  214,  106  N.  E.  312, 
arguendo. 

234  U.  S.  589--691,  68  L.  Ed.  1484,  34  Sup.  Ot.  947,  INTEBNATIONAL  HAB- 
V£8TEB  CO.  V.  EENTUOKT. 

Anti-trust  provision  of  Kentncky  Oonstitution  of  1891  and  acts  of  1900 
and  1906,  as  construed  by  highest  State  court,  are  void. 

Approved  in  International  Harvester  Co.  v.  Conunonwealth,  161  Ky. 
202,  170  S.  W.  663,  following  rule. 

234  U.  a  592-600,  58  I«.  Ed.  1484,  34  Sup.  Ct.  948,  LOUISVIUiE  ft  N.  B.  B. 
CO.  V.  HIODOK. 

Bef nsal  to  allow  defendant  to  file  amended  pleading  and  relitigate  Fed- 
eral question  ieOready  decided  is  not  denial  of  Federal  right. 

Approved  in  Larabee  Flour  Mills  Co.  v.  Missouri  Pac.  Ry.  Co.,  98 
Kan.  691,  147  Pac.  495,  refusing  to  allow  amendment  to  pleadings 
setting  out  in  greater  amplitude  interstate  character  of  business  of  two 
railroads  in  order  to  admit  proof  of  filing  and  approval  of  schedules. 
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where  amendments  are  first  proposed  after  two  hearings  in  State  court 
and  two  appeals  to  Federal  Supreme  Court. 

234  U.  8.  600-614,  L.  B.  A.  1916A,  788,  68  !•.  Ed.  1490,  34  Snp.  Ot.  951, 
EASTESN  STATES  RETAIL  LX7MBEB  DEALEBS'  ASSN.  ▼.  UNITED 
STATES. 

Circnlation  of  official  reports  among  members  of  retail  association,  con- 
taining names  of  wholesalers  selling  direct  to  consumers,  tending  to  prevent 
retailers  ftom  dealing  with  such  wholesalers  is  restraint  of  interstate  trade 
in  violation  of  Shennaa  Actw 

Approved  in  Lawlor  v.  Loewe,  235  U.  S.  534,  59  L.  Ed.  348,  35  Sup. 
Ct.  170y  action  of  unions  in  circulating  "We  don't  i>atronize"  and 
"Unfair  dealer"  lists^  in  declaring  boycotts,  and  strikes  to  destroy 
business  of  hatter  employing  nonunion  labor,  is  combination  in  viola- 
tion of  Sherman  Act;  United  States  v.  King,  229  Fed.  278,  280,  hold- 
ing indictment  for  conspiracy  in  restraint  of  trade  in  violation  of 
Sherman  Act  need  not  specifically  allege  intent,  where  association  con- 
trolling seventy-five  per  cent  of  commodity,  circulates  blacklist  among 
members  and  nonmembers;  United  States  v.  United  Shoe  Hach.  Co., 
222  Fed.  357,  holding  combination  of  companies  manufacturing  non- 
competing  patented  machines  used  in  manufacture  of  shoes,  and  leases 
of  machines  to  manufacturers,  are  not  violation  of  Sherman  Act; 
United  States  v.  Keystone  Watch  Case  Co.,  218  Fed.  512,  contract  of 
manufacturer  of  patented  watch  movement  with  jobbers  fixing  price 
of  resale  to  retailers  is  valid,  but  attempt  to  fix  price  for  resale  by 
retailers  hy  notice  on  boxes  is  void  under  Sherman  Act;  United  States 
V.  Hamburgh- American  S.  S.  Line,  216  Fed.  973,  holding  employment 
of  "fighting  ship"  by  steamship  company  to  meet  lower  rate  of  com- 
petitors is  violation  of  Sherman  Act. 

234  U.  S.  615-^19,  58  I*.  Ed.  1500,  34  Snp.  Ot.  937,  JONES  v.  JONES. 

Surviving  brethren  of  colored  freedman  dying  intestate,  who  were  bom 
slaves,  are  not  denied  equal  protection  by  State  decision  construing  Shan- 
non's Oomp.  Tenn.  Laws,  section  4163,  as  applying  only  to  brothers  and  sis- 
ters bom  free,  resulting  in  intestate's  realty  acquired  by  him  while  he  was 
fteeman  passed  to  his  widow  nnder  section  4166. 

Distinguished  in  Wilson  v.  Storthz,  117  Ark.  429,  175  S.  W.  48, 
holding  under  Kirby's  Digest,  §  2638,  allowing  illegitimate  children 
to  inherit  from  mother,  and  Act  of  1867,  §  3,  declaring  negroes  then 
living  together  should  be  deemed  married,  collateral  kindred  of  dece- 
dent bom  in  slaveiy  tracing  descent  from  her  mother,  who  was  twice 
married,  were  entitled  to  inherit. 
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234  XT.  8.  619-^6,  58  Ii.  Cd.  1503,  34  Sap.  Ot.  941,  MOOSE-BCANSPIEIiD 
OOKSTBUCTION  CO.  ▼.  BLECTBICAIi  INSTAXIJITIOK  CX>. 

Obange  in  decision  of  State  court  with  respect  to  scope  of  State  statute 
is  not  law  of  State  impairing  obligation  of  contract  within  meaning  of  Fed- 
eral Constitution. 

Approved  in  Ramapo  Water  Co.  v.  New  York,  236  U.  S.  584,  59 
L.  Ed.  734,  36  Sup.  Ct.  442,  holding  New  York  Statute  of  1905,  c.  724, 
empowering  New  York  City  to  acquire  lands  for  new  water  supply, 
is  not  void  as  impairing  obligation  of  contract  in  charter  authorizing 
water  company  to  acquire  property  in  same  watershed  under  Railroad 
Act  (Laws  1850,  o.  140),  where  no  proceedings,  except  filing  of  map, 
had  been  taken;  Willoughby  v.  Chicago,  235  U.  S.  50,  59  L.  Ed.  126, 
35  Sup.  Ct.  23,  holding  fact  that  State  court  overrules  prior  decisions 
is  not  denial  of  due  process,  where  decision  does  not  interfere  with 
vested  rights;  Cleveland  etc.  R.  R.  Co.  v.  Cleveland,  235  U.  B.  54, 
59 -L.  Ed.  128,  35  Sup.  Ct.  21,  holding  contention  of  railroad  in  action 
by  city  to  oust  it  from  exclusive  possession  of  street  that  judgment 
of  State  court  impaired  contract  rights  does  not  give  Federal  Supreme 
Court  jurisdiction  to  review  judgment  under  Judicial  Code,  §  237. 

Impairment  of  obligation  of  contract  by  judicial  decision.    Note, 
Ann.  Cas.  1915C,  579. 

Miscellaneous.  Cited  in  Purcell  v.  Quaker  Realty  Co.,  239  U.  S.  635, 
60  L.  Ed.  479,  36  Sup.  Ct.  283,  and  Bradley  v.  Spokane  etc.  R.  R.  Co., 
241  U.  S.  639,  60  L.  Ed.  1215,  36  Sup.  Ct.  285,  both  dismissing  for 
want  of  jurisdiction. 

234  XT.  S,  627-634,  58  L.  Ed.  1506,  34  Sup.  Ct.  938,  LOUISIAKA  ▼'  McADOO. 

While  public  officer  required  by  law  to  do  particular  thing,  not  involT- 
ing  exercise  of  Judgment  or  discretion  may  be  compelled  to  perform  sucli 
act  which  is  ministerial  only,  courts  will  not  substitute  their  judgment  or 
discretion  for  that  of  ofB,cial  entrusted  by  law  with  its  execution. 

Approved  in  Macy  v.  Browne,  215  Fed.  461,  holding  questions  as  to 
whether  tea  offered  for  importation  complied  with  standards  of  purity 
and  quality  and  whether  failure  to  comply  with  standard  as  to  color- 
ing matter  justifies  exclusion,  are  matters  for  tea  board,  not  for  courts; 
State  ex  rel.  Louisiana  Trust  etc.  Bank  v.  Board  of  Liquidation,  136 
La.  585,  67  South.  374,  holding  suit  against  board  of  liquidation  to 
control  disposition  of  funds  of  State  is  suit  against  State. 

234  U.  S.  634-638,  58  I*.  Ed.  1510,  34  Sup.  Ct.  924,  COLLINS  ▼.  KENTUOKy. 

Provisions  of  Kentucky  anti-trust  law  of  1906,  as  amended  by  Laws  of 
1908,  chapter  8,  as  construed  by  State  courts  in  connection  with  Constitu- 
tion of  1891,  section  198,  are  Told  as  offering  no  definite  standard  of  conduct. 
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Approved  in  Gay  v.  Brent,  166  Ky.  843,  845,  847,  848,  179  S.  W. 
1056,  1057,  1058,  holding  acts  of  1906,  1908  and  1910,  now  §§  3941a- 
3941d,  Kentucky  statutes,  prohibit  trusts,  pools  and  monopolies,  void 
for  uncertainty. 

Distinguished  in  Mallinckrodt  Chemical  Works  v.  Missouri,  238  U.  S. 
54,  69  L.  Ed.  1198,  35  Sup.  Ct.  671,  upholding  Missouri  Rev.  Stats., 
§  10,322,  requiring  officers  of  corporation  to  make  affidavit  of  non- 
participation  in  pools,  trusts,  agreements  and  combinations. 

Necessity  or  beneficent  purpose  as  excuse  for  combination  to  raise 
price  of  commodity.    Note,  51  L.  B.  A.  (N.  S.)  246. 

234  IT.  8.  639,  58  L.  Ed.  1512,  34  Sup.  Ot.  926,  MALONB  ▼.  KENTUCKY. 
Not  cited. 

234  XT.  &  640-662,  Ann.  Oas.  1917A,  463,  62  L.  B.  A.  (N.  8.)  459,  68  !•.  Ed. 
1512,  34  Sup.  Ct.  932,  OBDEB  OF  ST.  BENEDICT  ▼.  8TEINHAUSEB. 

Not  cited. 

234  U.  &  662-667,  Ann.  Oas.  1917A,  104,  58  Z^  Ed.  1518,  34  Sap.  Ct.  926, 
SELia  ▼.  HAMILTON. 

Stockholder  cannot^  under  Minnesota  statutes,  escape  liability  for  debts 
of  corporation,  even  by  bona  fide  transfer  of  bis  stock. 

Approved  in  Supreme  Council  of  the  Royal  Arcanum  y.  Green,  237 
U.  S.  544,  L.  E.  A.  1916A,  771,  69  L.  Ed.  1101,  35  Sup.  Ct.  724,  hold- 
ing judgment  of  State  in  which  fraternal  and  beneficiaiy  society  is 
incorporated,  as  to  validity  of  amendment  to  its  by-laws,  must  be 
given  effect  by  courts  of  other  States,  even  though  controversy  as  to 
assessment  is  not  between  corporation  and  same  member;  Coe  v. 
Armour  Fertilizer  Works,  237  U.  S.  423,  69  L.  Ed.  1031,  35  Sup.  Ct. 
625,  holding  Gen.  Stats.  Fla.  1906,  §  2677,  as  amended  in  1909,  void  in 
so  far  as  it  allows  on  return  of  "no  proi)erty"  against  corporation, 
execution  against  property  of  stockholder  without  notice  to  him  to 
enforce  debt  to  extent  of  his  unpaid  subscription. 

While  stockholder  not  personally  served  may  nrge  his  personal  defenses 
In  suit  to  recover  assessment  made  in  sequestration  proceedings  of  an  in- 
solvent Minnesota  corporation;  ha  may  not  reopen  amount  of  assessment  or 
necessity  therefor. 

Approved  in  Perry  v.  Young,  133  Tenn.  534,  182  S.  W.  580,  holding 

suit  to  reform  life  policy  is  quasi  in  rem,  and  court  having  jurisdiction 

of  res  or  policy  could,  by  its  judgment,  bind  nonresident  distributees 

served  by  publication  in  collateral  attachment  proceeding. 
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StocUioldtrs  are  represented  tj  presence  of  corporation  In  judicial  pro- 
ceeding to  determine  indelytedness  of  insolyent  corporation,  and  decree  estab- 
lishing indebtedness,  is  admissible  in  evidence  in  suit  against  stockbolden. 

Approved  in  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  671,  L.  R.  A. 
1916A,  765,  59  L.  Ed.  1169,  35  Sup.  Ct.  692,  interest  of  members  in 
mortuary  fund  is  common,  and  decree  in  suit  by  member  in  behalf  of 
all  members  similarly  situated  is  binding  upon  whole  class,  and  must 
be  given  full  faith  and  credit  in  courts  of  other  States ;  Irvine  v.  Baker, 
225  Fed.  837,  holding  under  Ohio  statute  of  1900,  personal  notice  of 
proceeding  to  assess  stockholder  is  not  necessary. 

Explained  in  dissenting  opinion  in  Perry  v.  Young,  133  Tenn.  536, 
542,  182  S.  W.  581,  582,  majority  holding  suit  to  reform  life  policy 
is  quasi  in  rem,  and  court  having  jurisdiction  of  res  or  policy  could,  by 
its  judgment,  bind  nonresident  distributees  served  by  publication  in 
collateral  attachment  proceeding. 

234  U.  &  667-669,  68  L.  Ed.  1526,  34  Sup.  Ot  906,  CHAPMAN  ft  DEWET 
LUMBER  CO.  V.  ST.  FRANCIS  LEVEE  DISTEICT. 

Patent  for  townsbip  according  to  official  plat  of  snrvey  conveys  whole 
of  surveyed  lands,  but  not  unsurveyed  area  meandered  as  lake. 

Approved  in  Lee  Wilson  &  Co.  v.  United  States,  227  Fed.  828,  142 
C.  C  A.  351,  holding  Arkansas  had  no  title  under  Swamp-land  Act  of 
1850  to  land  meandered  as  lake,  which  did  not  exist,  and  purchaser 
from  State  acquired  no  title  thereto. 

234  17.  S.  669-711,  58  L.  Ed.  1527,  34  Sap.  Ct.  907,  BX7BKE  ▼.  SOUTHEBN 
PACIFIC  B.  B.  CO. 

Insurance  of  patent  by  Secretary  of  Interior  to  railroad,  in  absence  of 
fraud,  gives  it  absolute  title,  and  subsequent  discovery  of  minerals  does  not 
defeat  title. 

Approved  in  Milner  v.  United  States,  228  Fed.  438,  143  €.  C.  A. 
13,  holding  approval  by  Secretary  of  Interior  of  selection  of  last  of 
lands  granted  to  Utah  by  act  of  1894  for  agricultural  college  is  not 
conclusive  as  to  character  of  land. 

Patent  to  mineral  land  issued  by  land  officers  under  nonmineral  land 
law  upon  false  proof  is  voidable  not  void,  and  is  not  subject  to  attack  by 
strangers  to  title  at  time  patent  was  issued. 

Approved  in  Daniels  v.  Johnston,  237  U.  8.  569,  59  L.  Ed.  1113, 
35  Sup.  Ct.  748,  prior  entryman  is  not  precluded  by  issuance  of  patent 
from  United  States  to  subordinate  entryman  from  seeking  to  impose 
trust  upon  title  which  patent  represents;  Stutsman  v.  Olinda  Land 
Co.,  231  Fed.  527,  decision  of  Land  Department  that  land  listed  as 
lieu  land  under  school  land  grant  to  State  under  Rev.  Stats.,  §  2449, 
even  if  erroneous^  is  not  void  as  against  person  having  no  connection 
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with  land  at  time  of  listing;;  Milner  v.  United  States,  228  Fed.  438, 
143  C.  C.  A.  13,  holding  approval  by  Secretary  of  Interior  of  selection 
of  list  of  lands  granted  to  Utah  by  act  of  1894  for  agricultural  college 
is  not  conclusive  as  to  character  of  land;  Bateman  v.  Southern  Oregon 
Co.,  217  Fed.  941,  133  C.  C.  A.  605,  holding  complainants  had  no  stand- 
ing to  attack  title  conveyed  by  patents  for  failure  to  enforce  trust 
enforceable  by  United  States;  Eastern  Oregon  Land  Co.  v.  Willow 
River  Land  &  Irr.  Co.,  ?01  Fed.  209,  119  C.  G.  A.  437,  holding  in  suit 
to  enjoin  building  of  dam  and  impounding  of  water  from  stream  by 
defendant  on  agricultural  land  patented  to  complainant  under  act 
of  Congress,  defendant,,  not  claiming  title  to  land  as  mineral  land, 
cannot  defeat  jurisdiction  by  alleging  land  is  mineral  and  did  not  pass 
under  grant;  United  States  v.  Lane,  43  App.  D.  C.  497,  holding  patent 
to  public  land  is  not  subject  to  collateral  attack  by  third  party,  and 
denying  mandamus  to  compel  Secretary  of  Interior  to  issue  patent  to 
land  patented  to  another. 

Distinguished  in  United  States  v.  Exploration  Co.*,  225  Fed.  858,  859, 
holding  suit  to  vacate  patents  of  coal  land  for  fraud,  brought  within 
two  years  of  discovery  of  fraud,  where  there  was  no  affirmative  act 
of  concealment,  is  not  barred  by  six  year  limitation  of  act  of  1896. 

Miscellaneous.  Cited  in  Burke  v.  Southern  Pao.  R.  Co.,  225  Fed. 
370,  reciting  history  of  litigation. 

234  U.  8.  712-725,  58  L.  Ed.  1557,  84  8up.  Ot.  892,  HULL  ▼.  BURR 

Decree  of  Clrciiit  Covrt  of  Appeals  is  final  under  Judicial  Oode^  section 
128,  where  junBdlctlon  of  Circuit  Court  depends  upon  diVQraity  of  dtiaen- 
ship  alone,  and  Federal  Supreme  Court  has  no  Jurisdiction  to  review  unless 
rait  was  one  arising  under  laws  of  United  States  within  meaning  of  Judicial 
Code,  section  24,  and  that  suit  so  arises  most  aivear,  not  by  mere  Inference, 
but  by  distinct  avermenti. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  147,  60  L.  Ed.  187, 
36  Sup.  Ct.  98,  holding  Federal  jurisdiction  in  suit  to  enforce  riparian 
rights  depended  upon  diverse  citizenship,  not  upon  assertion  of  Federal 
right;  Stead  v.  Curtis,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  221, 
dismissing  appeal  for  waht  of  jurisdiction  in  suit  to  cancel  deeds  and 
vacate  probate  of  will;  Roman  Catholic  Church  v.  Pennsylvania  R.  R. 
Co.,  237  U.  S.  577,  578,  59  L.  Ed.  1122,  1128,  35  Sup.  Ct.  729,  dismissing 
appeal  in  action  for  damages  resulting  to  property  from  operation 
of  railroad,  where  jurisdiction  of  Circuit  Court  depended  upon  diver- 
sity of  citizenship  and  decision  of  Circuit  Court  of  Appeals  was  final; 
Delaware  etc.  R.  R.  Co.  v.  Yurkonis,  238  U.  S.  444,  59  L.  Ed.  1400, 
35  Sup.  Ct.  902,  holding  allegations  in  complaint  of  employee's  action 
for  injuries  do  not  bring  case  under  Federal  Employers'  Liability  Act 
so  as  to  deprive  judgment  of  Cireoit  Court  of  Appeals  of  finality  which 


234  U.  S.  726-738      NOTES  ON  U.  S.  REPORTS.  1130 

it  has  in  cases  depending  upon  diversity  of  citizenship;  Simon  v. 
Southern  Ry.  Co.,  236  U.  S.  124,  59  L.  Ed.  498,  36  Sup.  Ct.  256,  hold- 
ing suit  in  Federal  Circuit  Court  to  enjoin  enforcement  of  judgment 
of  State  court  obtained  by  fraud  and  without  notice  to  judgment 
debtor  is  not  forbidden  by  Rev.  Stats.,  §  720. 

234  17.  &  726-738,  68  I«.  Ed.  1664,  34  Bap.  Ot.  897,  80UTHEBN  &MLWAT 

00.  ▼.  GBOOKETT. 

Amendment  of  1903  to  Safety  Appliance  Act  broadened  scope  of  origi- 
nal act  and  extended  its  provisions  respecting  standard  lieight  of  draw  bars 
so  as  to  make  them  applicable  to  loccmotiyes,  as  well  as  to  frel^t  cars. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  506, 
60  L.  Ed.  1134,  36  Sup.  Ct.  683,  holding  Safety  Appliance  Act  of 
1893,  as  amended  in  1896  and  1903,  §  6,  exempting  cars  used  on  street 
railways,  does  not  exempt  cars  used  in  regular  interstate  traffic,  which 
are  used  to  some  extent  on  street  railways;  St.  Louis  etc.  R.  R.  Co. 
V.  Conarty,  238  U,  S.  250,  59  L.  Ed«  1293,  35  Sup.  Ct.  785,  denying 
recovery  for  injuries  resulting  in  death  of  employee  received  while 
riding  on  engine  colliding  with  loaded  freight-car  not  having  auto- 
matic couplers;  United  States  v.  Erie  R.^  R.  Co.,  237  U.  S.  408,  59 
L.  Ed.  1023,  35  Sup.  Ct.  621,  holding  trains  moving  between  yards, 
several  miles  apart,  of  same  railroad,  are  engaged  in  interstate  com- 
merce, within  air-brake  provision  of  Safety  Appliance  Act;  United 
States  y.  Philadelphia  etc.  Ry.  Co.,  223  Fed.  216,  holding  locomotive 
engine  is  car  within  Comp.  Stats.  1913,  §  8606,  prohibiting  interstate 
carriers  to  haul  ears  used  in  interstate  traffic  not  equipped  with  auto- 
matic couplers. 

Defense  of  aasmnptioii  of  risk  wider  Federal  Employers'  LiabiUty  Act 
is  same  as  at  conmion  law  saving  in  cases  mentioned  in  section  4,  that  is, 
in  case  where  violation  by  carrier  if  statute  enacted  for  safety  of  enqdoyees 
contributed  to  accident. 

Approved  in  Columbia  etc.  R.  Co.  v.  Sauter,  223  Fed.  610,  139 
C.  C.  A.  150,  holding  employee  killed  while  constructing  bri^e  to  be 
used  by  interstate  train  assumed  risks  incident  to  employment  and 
denying  recovery;  Schweig  v.  Chicago  etc.  Ry.  Co.,  216  Fed.  753, 
132  C.  C.  A.  660,  7  N.  C.  C.  A.  143,  holding  employee  unloading  stock 
in  feedyards  of  interstate  railroad  is  not  within  Hours  of  Service  Act 
defining  employee  as  person  engaged  in  or  connected  with  movement 
of  train,  and  rule  of  assumption  of  risk  is  operative  and  defeats  re- 
covery; Southern  Ry.  Co.  v.  Howerton,  182  Ind.  234,  106  N.  E.  369, 
holding  instructions  on  assumption  of  risk  reverse  of  one  requested 
was  not  invited  error,  in  action  for  injuries  of  interstate  employee; 
Davis  V.  Chesapeake  etc.  Ry.  Co.,  166  Ky.  498,  179.  S.  W.  425,  in  action 
for  injuries  under  Federal  Employers'  Liability  Act,  fact  that  employee 
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was  repairing  leaky  valve  does  not  show  railroad  was  using  defective 
appliance  in  violation  of  Safety  Appliance  Act  so  as  to  prednde  de- 
fense of  assamption  of  risk;  Baltimore  etc.  R.  Co.  v.  Whitacre,  124 
Md.  429,  92  Atl.  1064,  holding  in  action  for  ihjuries  by  brakeman 
falling  into  cinder  pit  while  looking  for  drinking-cup  for  nse  of  crew, 
question  is  one  of  contributory  negligence,  not  assumption  of  risk,  since 
his  duties  had  no  connection  with  cinder-pit;  Wiley  v.  Solvay  Process 
Co.,  215  N.  T.  588,  Ann.  Oas.  1917A,  314,  109  N.  E.  607,  question  of 
assumption  of  risk  in  employee's  aotion  for  injuries  resulting  from 
defective  appliance  was  for  jury;  CoUelli  v.  Turner,  215  N.  Y.  677, 109 
N.  E.  83,  holding  provision  of  Federal  Employers'  Liability  Act,  §§  200- 
204,  making  assumption  of  known  risk  question  of  fact;  does  not  apply 
in  employee's  action  for  injuries  based  upon  common-law  principles; 
dissenting  opinion  in  Kenney  v.  Seaboard  Air  line  R.  Co.,  167  N.  C. 
19,  Ann.  Oas.  1916£i  450,  82  S.  E.  970,  majority  holding  ''next  of  kin" 
within  meaning  of  Federal  Employers'  liability  Act  is  dependent  upon 
State  law,  and  under  Revisal,  §  137,  legitimate  half  brothers  and 
sister  of  same  mother  are  next  of  kin  to  illegitimate  employee;  Walsh 
V.  Lake  Shore  etc.  R.  Co.,  186  Mich.  187, 151  N.  W.  757,  arguendo. 

Assumption  of  risk  under  Federal  Employers'  Liability  Act  Note. 
Ann.  Oas.  1915B,  481. 

Risks  assumed  under  the  Federal  Employers'  liability  Act.  Note. 
8  N.  0.  0.  A.  841. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  19. 

234  U.  SL  738-747,  58  L.  Ed.  1570,  34  Sup.  Ot.  902,  fiOLLER  v.  MUBRAT. 

Under  full  faith  and  credit  clause,  a  State  court  Judgment  mast  be 
given  same  faith  and  credit  that  it  has  in  the  State  of  its  rendition. 

Approved  in  Carpenter  v.  Beal-McDonnell  &  Co.,  222  Fed.  459, 
holding  Penal  Lawg  of  New  York,  §  933,  declaring  void  judgment 
based  on  gambling  transaction  does  not  apply  to  dealings  in  futures, 
and  judgment  of  New  York  court  obtained  in  suit  in  rem  by  default 
on  substituted  service  is  not,  under  full  faith  and  credit  claim,  sub- 
ject to  attack  in  collateral  proceeding. 

Effect  in  other  State  of  judgment  based  on  local  or  peculiar  law 
affecting  merits  of  cause  of  action  or  defense.  Note,  L.  B.  A. 
1915F,  984. 

234  U.  8.  749,  58  L.  Ed.  1575,  34  Sup.  Ot.  874,  STNNOTT  ▼.  TOMBSTONE 
COKSOIt.  MINES  OO. 

Cited  in  Bray  v.  United  States  Fidelity  etc.  Co.,  239  U.  S.  628,  60 
L.  Ed^  475,  36  Sup.  Ct.  164,  and  Hotchkiss  y.  Ernst,  235  U.  S.  684, 
59  L.  Ed.  423,  35  Sup.  Ct.  20L 
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234  U.  &  761,  68  U  Ed.  1676,  34  Sop.  Ot.  776,  SBABOABB  AIB  UNB  BY. 
y.  J.  21  PAGE  MULE  OO. 

Cited  in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  39,  84  S-  E.  46. 

234  U.  8.  761,  68  I..  Ed.  1676,  34  Sup.  Ct.  776,  LEWISTON  ▼.  CHAMBEE- 
LAIN. 

Cited  in  Missouri  v.  Geiger,  236  U.  S.  696,  69  L.  Ed.  430,  35  Sup. 

.Ct.  208,  United  States  Fidelity  etc.  Co.  v.  Poetker,  236  U.  S.  684,  59 

L.  Ed.  423,  36  Sup.  Ct.  201,  and  Commonwealth  Trust  Co.  ▼.  Trocon, 

235  U.  S.  685,  69  L.  Ed.  424,  36  Sup.  Ct.  202. 

234  U.  S.  760,  68  L.  Ed.  1580,  34  Sup.  Ot  776,  GBEAT  NOETHEBN  BY.  CO. 
V.  UNITED  STATES. 

Cited  in  Great  Northern  Ry.  Co.  r.  United  States,  218  Fed.  307, 
L.  B.  A.  I915D,  408,  134  C.  C.  A.  98. 

Hours  of  service  laws.    Note,  L.  B.  A.  1915D,  418. 

234  U.  a  762,  58  L.  Ed.  1681,  34  Sup.  Ot  907,  GBAND  BAPIDB  BTO.  BY. 
OO.  ▼.  UNITED  STATES. 

Cited  in  Harmon  v.  Blackwell|  232  Fed.  442. 
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2S5  tX.  S.  1-17,  59  L.  Ed.  97,  35  Sap.  Ot.  8,  NORTH  OABOUNA  ▼.  TEN- 


Contention  of  North  Carolina  herein  is  instained  by  proof  aa  to  Slick 
Bock  basin  section  of  boundary  line  between  North  Carolina  and  Tennessee. 

Approved  in  Hopkins  v.  Hebard,  235  U.  S.  290,  59  L.  Ed.  234,  35 
Slip.  Ct.  26,  specalative  purchasers  of  land  with  knowledge  of  adverse 
decision  to  title  of  grantors  to  part  of  land,  covenants  in  deed  ex- 
pressly excepting  tract  in  dispute  if  future  proceedings  do  not  recover 
title,  cannot  maintain  bill  of  review  for  newly  discovered  evidence 
against  bona  fide  purchaser  from  prevailing  party  to  suit. 

Cession  by  North  Carolina  of  western  lands  to  United  States  in  1789, 
general  in  its  terms,  was  adopted  by  Congress,  and  agreement  by  States  to 
settle  exact  line  did  not  require  farther  sanction  by  Congress. 

Approved  in  McCarty  v.  Carolina  Lumber  Co.,  134  Tenn.  47,  56, 
67,  182  S.  \V.  912,  914,  holding  North  Carolina  commissioners  of  1799 
correctly  interpreted  call  of  Cession  Act  as  to  boundary  between  North 
Carolina  and  Tennessee. 

236  U.  S.  17-23,  59  L.  Ed.  104,  35  Sap.  Ct.  3,  LANE  ▼.  WATTS. 

Not  cited. 

235  XT.  S.  23-27,  59  L.  Ed.  106,  35  Sup.  Ot.  2,  FULLllffAN  CO.  ▼.  KNOTT. 

Statute  imposing  taxes  is  not  to  be  upset  under  equal  protection  clause 
of  Fourteenth  Amendment  upon  hypothetical  and  unreal  possibilities. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Harrison,  235  U.  S.  299,  59 
L.  Ed.  237,  35  Sup.  Ct.  27,  holding  gross  revenue  tax  imposed  by 
Oklahoma  statute  upon  persons  or  corporations  mining  coal  is  privilege 
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tax,  and  lessees  of  Indian  lands  earrying^  oat  obligations  of  govern- 
ment under  Choctaw  and  ChickasaW  agreement  of  1897  are  not  shIh 
ject  thereto;  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  407, 
upholding  leases  of  machinery  for  long  term,  with  license  for  terms  of 
patents  covering  parts  thereof,  requiring  lessees  to  use  other  related 
machines  under  penalty  of  cancellation  of  lease. 

Statutes  of  Florida  of  1907  and  1913  imposing  taxes  on  sleeping  and 
parlor  car  companies  is  not  void  under  Federal  or  State  Constitutions. 

Approved  in  Boston  etc.  R.  v.  Niles,  218  Fed.  949,  refusing  to  enjoin 
enforcement  of  New  Hampshire  rate  statute  as  discriminatory  upon 
denial  of  railroad's  petition  for  rehearing,  where  railroad  has  not 
availed  itself  of  right  of  appeal  to  State  Supreme  Court,  as  provided  by 
statute;  Peninsular  Casualty  Co.  v.  State,  68  Fla.  424,  67  South.  168, 
upholding  Florida  Statute  of  1907,  c.  5597,  imposing  tax  of  two  per 
cent  of  gross  amount  of  premiums  from  policy-holders  in  State. 

235  XT.  S.  27-31,  69  L.  Ed.  Ill,  36  Sap.  Ct.  1,  XTNITED  STATES  ▼.  FOB- 
TALE. 

Provision  of  White  Slave  .Traffic  Act,  section  6,  punishing  every  perBon 
harboring  alien  woman  for  purpose  of  prostitution  was  based  on  Interna- 
tional agreement  to  procure  information  of  a  nature  to  discover  criminal 
traffic,  and  is  to  be  construed  literally,  not  as  limited  to  those  persons  who 
have  to  do  directly  or  indirectly  with  bringing  in  or  sending  forth  of  such 
women. 

Approved  in  United  States  v.  New  South  Farm  etc.  Co.,  ^41  U.  S. 
73,  60  L.  Ed.  897,  36  Sup.  Ct.  505,  as  to  construction  of  indictment 
under  Criminal  Code,  §  215,  for  false  representations  in  furtherance  of 
plans  to  sell  ten-acre  farms;  United  States  v.  Lewis,  235  U.  S.  287, 
59  L.  Ed.  232,  35  Sup.  Ct.  44,  holding  Meat  Inspection  Act  of  1906, 
making  it  misdemeanor  to  alter  or  destroy  marks  on  meat  products, 
cannot  be  construed  as  relating  only  to  those  engaged  in  preparing 
meats  for  transportation  or  those  engaged  in  carrying  or  assisting  in 
interstate  transportation. 

Federal  White  Slave  Act.    Note,  L.  R.  A.  1915A,  870. 

235  XT.  S.  31-32,  59  L.  Ed.  112,  35  Sup.  Ct.  14,  OVERTON  v.  OKLAHOMA. 

Miscellaneous.  Cited  in  Filler  v.  Steele^  241  U.  S.  649,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  affirming  judgment  upon  authority  of  princiiml 
case;  White  v.  Wyoming*  241  U.  S.  655,  60  L.  Ed.  1224,  36  Sup.  Ct. 
726,  Diener  v.  Lane,  239  U.  S.  632,  60  L.  Ed.  477,  36  Sup.  Ct.  219, 
Minneapolis  etc.  R.  Co.  v.  Alexander,  239  U.  S.  635,  60  L.  Ed.  479, 
36  Sup  Ct.  283,  Wallbrecht  v.  Ingram,  239  U.  S.  625,  60  L.  Ed.  478, 
36  Sup.  Ct.  162,  Duval  v.  Louisiana,  239  U.  S.  627,  60  L.  Ed.  474,  36 
Sup.  Ct.  162,  all  dismissing  for  want  of  jurisdiction. 
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236  U.  a  33-^37,  69  L.  Ed.  113,  S6  Sap.  Ct.  6,  LOUIS  DEJONGE  ft  GO.  ▼. 
BREUKEB  ft  KESSLEB  CO. 

Under  BeTlsed  Statutes,  sections  4962,  4970,  as  they  were  before  enact- 
ment of  act  of  1900,  every  reproduction  of  copyrighted  work  must  bear 
statutory  notice,  and  one  notice  for  design  reproduced  several  times  on 
single  sheet  is  insufficient. 

Approved  in  Stecher  Lithog^raphic  Co.  v.  Dunston  Lithograph  Co., 
233  Fed.  603,  holding  under  section  4952,  as  amended  by  act  of  1905, 
chromo  intended  for  advertising  purposes  may  be  copyrighted. 

236  U.  S.  37-41,  69  I«.  Ed.  116,  36  Sup.  Ot.  6,  BHSSOUBI,  K.  ft  T.  B.  B.  00. 
▼.  UNITED  STATES. 

Not  cited. 

236  U.  a  42-44,  60  L.  Ed.  121,  36  Sup.  Ct.  22,  TAYLOB  ▼.  PABKSB. 

Act  of  1904  putting  in  force  Arkansas  laws  in  Indian  Territory  did  not 
remove  restrictions  placed  by  act  of  1902  upon  alienation  of  Indian  lands, 
but  provides  that  transfers  of  alienable  land  are  to  be  in  accordance  with 
Arkansas  law. 

Approved  in  United  States  v.  Noble,  237  U.  S.  80,  69  L.  Ed.  848, 
35  Sup.  Ct.  532,  holding  assignments  of  rents  and  royalties  to  accrue, 
void  under  act  of  1895,  restricting  alienation  of  Indian  allotted  lands; 
Washington  v.  Miller,  235  U.  S.  428,  69  L.  Ed.  299,  35  Sup.  Ct.  119, 
holding  act  of  1904  does  not  impliedly  repeal  provisos  to  section  6  of 
Supplemental  Creek  Agreement  specifically  providing  for  inheritance 
of  Creek  lands. 

236  U.  &  46-60,  69  L.  Ed.  123,  36  Sup.  Ot.  23,  WIIJ.OUOHBY  ▼.  OHIOAGO. 

Overruling  by  court  of  its  prior  decisions,  not  interfering  with  vested 
right,  is  not  deprivation  of  due  process  of  law,  nor  impairment  of  obligation 
of  contract. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  427, 
428,  60  L.  Ed.  1078,  1079,  36  Sup.  Ct.  647,  owners  of  property  assessed 
for  benefits  for  street  widening  are  not  entitled  to  be  heard  in  original 
or  curative  proceedings  upon  amount  of  awards,  although  charter  pro< 
vides  single  proceeding  for  condemnation  and  assessment  of  benefits, 
and  requires  notice  to  owner  within  district;  Jtamapo  Water  Co.  v. 
New  York,  236  U.  S.  585,  69  L.  Ed.  734,  35  Sup.  Ct.  442,  holding  New 
York  Statute  of  1905,  c.  724,  empowering  New  York  City  to  acquire 
lands  for  new  water  supply,  is  not  void  as  impairing  contract  in 
charter  authorizing  water  company  to  acquire  property  in  same  water- 
shed under  Railroad  Act  of  1850,  where  no  proceedings  except  filing 
of  map  had  been  taken;  Harris  v.  Woodard,  144  Ga.  214,  86  S.  £. 
1098,  arguendo. 
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Miscellaneous.  Cited  in  Bradley  ▼.  Spokane  etc.  R.  R.  Co.,  241  U.  S. 
639,  60  L.  Ed.  1216,  36  Sup.  Ct.  286,  Pnrcell  v.  Quaker  Realty  Co., 
239  U.  S.  636,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  Minneapolis  etc.  Ry. 
Co.  V.  Leora,  236  U.  S.  694,  69  L.  Ed.  429,  36  Sup.  Ct  208,  and  Chicago 
etc.  Ry.  Co.  y.  Hanson,  236  XT.  S.  693,  69  L.  Ed.  429,  36  Sup.  Ct.  206, 
all  dismissing  for  want  of  jurisdiction. 

235  U.  B.  50-66,  59  L.  Bd.  127,  36  Sup.  Ct.  21,  OIAVELANB  it  PITT8- 
BXJBGH  B.  B.  OO.  ▼.  OLEVBLAND. 

Miscellaneous.  Cite^in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  L.  Ed.  1222,  36  Sup.  Ct.  653,  Purcell  v.  Quaker  Realty  Co., 
239  U.  S.  636,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  Bowditch  v.  Jackson  Co., 
239  U.  S.  628,  60  L.  Ed.  474,  36  Sup.  Ct.  164,  Washington  y.  Seattle, 

235  U.  S.  695,  69  L.  Ed.  430,  36  Sup.  Ct.  208,  all  dismissing  for  want 
of  jurisdiction. 

236  U.  S.  56-72,  69  Ii.  Bd.  229,  36  Sup.  Ot.  16,  UNITED  STATES  v.  MATEB. 

In  absence  of  statute  providing  otherwise,  court  cannot  set  aside  or 
alter  its  final  Judgment  after  expiration  of  term  at  wMch  it  was  entered. 

Approved  in  Abbott  v.  Brown,  241  U.  S.  609,*  60  L.  Ed.  1201,  36 
Sup.  Ct.  689,  holding  adjournment  did  not  bring  court  to  end  as  to 
criminal  business  so  that  it  was  without  jurisdiction  to  grant  new  trial, 
where  general  mle  to  which  such  order  refers  requires  court  to  be 
always  open  for  transaction  of  certain  business;  S.  M.  Hamilton  Coal 
Co.  V.  Watts,  232  Fed.  ^4,  147  C.  C.  A.  26,  order  dimissing  case  for 
failure  to  prosecute  is  final  disposition  of  case  and  cannot  be  vacated 
after' term,  in  absence  of  clerical  error  or  error  that  old  writ  coram 
nobis  would  have  reached;  United  States  v.  Chin  Dong  Ying,  229 
Fed.  816,  order  of  dismissal  for  want  of  prosecution  in  Chinese  deporta- 
tion case  is  final  and  does  not  operate  to  restore  commissioner's  order 
of  deportation  vacated  by  appeal,  where  no  order  of  deportation  was 
incorporated  in  dismissal;  Hughes  v.  New  York  etc.  R.  Co.,  226  Fed. 
569,  under  court  rule  extending  term  for  purpose  of  making  motion  for 
new  trial  for  three  months  from  entry  of  verdict  or  judgment,  motion 
for  new  trial  made  within  three  months  from  entry  of  judgment  was 
within  term;  Loewe  v.  Union  Sav.  Bank,  222  Fed.  343,  Federal  court 
cannot  open  default  after  term,  notwithstanding  State  statute  provides 
that  default  may  be  set  aside  at  succeeding  term. 

Court  at  subsequent  term  may  correct  inaccuracies  in  mere  matter  of 
form,  or  clerical  errors,  and  in  civil  cases  to  rectify  such  mistakes  of  fact 
as  were  reviewable  on  writ  of  coram  nobis. 

Approved  in  S.  M.  Hamilton  Coal  Co.  v.  Watts,  232  Fed.  834,  order 
dismissing  case  for  failure  to  prosecute  is  final  disposition  of  case 
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and  ca'nnot  be  vacated  after  term,  in  absence  of  clerical  eiTor,  or 
error  that  common-law  writ  of  coram  nobis  would  have  reached. 

Power  of  court  to  amend  or  set  aside  judgment  at  subsequent  term 
where  proceeding  therefor  is  commenced  during  term  at  which 
judgment  is  rendered.    Note,  Ann.  Oas.  1916D,  1860. 

Olrcnlt  Ck>urt  of  Appeals  upon  writ  of  error  to  review  judgment  of  Dis- 
trict Court  in  criminal  case  has  jurisdiction  to  issue  writ  of  prohibition 
against  District  Court's  entering  order  for  new  trial  after  expiration  of  term 
on  newly  discovered  evidence. 

Approved  in  In  re  Equitable  Trust  Co.,  232  Fed.  838,  147  C.  C.  A. 
30,  denying  mandamus  to  compel  district  judge  to  proceed  no  further 
in  foreclosure  suit  on  ground  of  bias;  Ex  parte  Equitable  Trust  Co., 
231  Fed.  594,  145  C.  C.  A.  457,  granting  prohibition  where  order  in 
foreclosure  suit  requiring  railroads  to  interplead  was  in  excess  of 
court's  jurisdiction. 

Miscellaneous.  Cited  in  Freeman  v.  United  States,  227  Fed.  739, 
142  C.  C.  A.  256,  reciting  history  of  case. 

236  U.  a  72-80,  59  L.  Ed.  137,  35  Bup.  Ct.  14,  UNITED  STATES  v.  BA&T- 


Word  ''removed"  in  proviso  to  act  of  1908,  eactending  period  of  restric- 
tions upon  certain  Indian  allotments,  that  'Nothing  herein  shall  be  construed 
to  inqiose  restrictions  removed  from  land  by  or  under  law  prior  to  passage 
of  this  act,**  includes  termination  of  restrictions  by  lapse  of  time. 

Approved  in  Taylor  v.  United  States,  230  Fed.  583,  144  C.  C.  A.  634, 
holding  act  of  1908  prohibiting  alienation  of  homesteads  valid  as  to 
lands  selected  and  allotted  after  its  enactment. 

«36  V.  B.  81-^8,  59  L.  Ed.  1S9,  35  Sup.  Ot.  95,  MONAOES  V.  ALEE&TUQCI 
Y  AI.VABEZ. 

Not  cited. 

235  XT.  S.  88-99,  59  L.  Ed.  142,  35  Sup.  Ot.  91,  WATEBBCAN  OO.  v.  MODERN 
PEN  OO. 

When  use  of  his  own  name  upon  goods  by  later  competitor  leads  public 
to  understand  that  those  goods  are  product  of  concern  already  established 
and  well  known  under  that  name,  and  when  profit  of  confusion  is  known  to 
and  intended  by  later  man,  and  is  material,  law  will  require  him  to  take 
reasonable  precautions  to  prevent  mistake. 

Approved  in  Knabe  Bros.  Co.  v.  American  Piano  Co.,  229  Fed.  31, 

143  C.  C.  A.  325,  refusing  to  enjoin  grandsons  of  original  manufacturer 

of  pianos  from  using  name  in  their  business  after  sale  of  assets  and 

goodwill  of  original  company,  but  requiring  notice  on  pianos  that  they 
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were  not  made  by  original  manufacturer  or  his  successors;  J.  I.  Case 
Plow  Works  V.  J.  T.  Case  Threshing  Mach.  Co.,  162  Wis.  202,  155 
N.  W.  134,  holding  trade  name  of  "J.  I.  Case''  for  plows  must  be 
protected,  but  threshing-machine  company  may  manufacture  and  sell 
plows  upon  which  its  whole  corporate  name  is  stamped  in  connection 
with  warning  that  it  is  not  made  by  J.  I.  Case  Plow  Works. 

235  XT.  8.  99-106,  59  Zi.  Ed.  147,  85  Sap.  Ct.  M,  SAGE  ▼.  HAHPE. 

A  contract  that  invokes  prohibited  contract  makes  the  contractor  a  con- 
tributor to  audi  conduct. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  80,  60  L.  Ed.  637, 
36  Sup.  Ct.  247,  holding  agreement  with  general  superintendent  to 
share  in  profits  on  contract  with  Postoffice  Department  justified  rescis- 
sion of  contract  by  Postmaster-general,  though  agreement  was  made 
by  agent  of  contractor  without  latter's  knowledge. 

236  TJ.  8.  106-120,  59  I..  Ed.  161,  86  Bnp.  Ot  77,  ICAOBtmEB  T.  DBTTBT. 

Trustee  can  make  no  profit  out  of  Ui  tmst,  and  it  makes  no  diif erence 
that  estate  was  not  loser  in  transaction,  or  tliat  commission  waa  not  more 
than  services  were  reasonably  worth. 

Approved  in  J.  H.  Lane  &  Co.  v.  Maple  Cotton  Mill,  232  Fed.  423, 
146  C.  C.  A.  415,  directors  of  corporation  selling  property  as  trustees 
under  Civil  Code  of  South  Carolina  of  1912  could  not  buy  property 
at  less  than  its  value  for  themselves,  or  for  new  corporation  organ- 
ized by  them. 

285  U.  8.  121-182,  59  I«.  Ed.  157,  85  8up.  Ot.  82,  MI880I7BI  PAOIFIO  B.  E. 
OO.  V.  OMAHA. 

It  is  only  in  clear  and  unmistakable  cases  of  abuse  of  legislative  author- 
ity^that  court  is  authorised,  under  sanction  of  Federal  Constitution,  to  en- 
Join  exercise  of  legislative  power. 

Approved  in  Weyman-Bruton  Co.  v.  Ladd,  231  Fed.  901,  146  C.  C.  A. 
94,  upholding  jurisdiction  to  enjoin  enforcement  of  North  Dakota  Laws 
1913,  c.  271,  prohibiting  sale  of  snuff,  as  applied  to  sale  of  tobacco. 

Iiocal  authorities  are  presumed  to  have  knowledge  of  local  conditions 
and  to  have  been  induced  by  competent  reasons  to  take  action  which  they 
did  requiring  viaduct  to  be  constructed  over  railroad  track  at  specified  street 
in  city. 

Approved  in  Wiseman  v.  Tanner,  221  Fed.  699,  upholding  Washing- 
ton Initiative  Act  No.  8,  prohibiting  collection  of  fees  from  workers 
for  furnishing  them  employment  or  information  leading  thereto. 

Power  to  compel  railroad  to  establish  or  maintain  overhead  or 
underground  crossing.    Note,  L.  B.  A.  1915E,  766|  758. 
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S86  V.  8. 188-160,  69  L.  Bd.  162,  86  Sop.  Ot.  86^  XTNITED  STATES  ▼.  BET- 
NOLD& 

Constitutional  and  statutory  provisions  concerning  peonage.    Note, 
Ann.  Oaa  19153,  499. 

236  n.  8.  161-164,  69  L.  Ed.  169,  86  Sup.  Ot.  69,  McOABE  ▼.  ATCHISON, 
T.  «t  S.  F.  S.  B.  00. 

Oklaboma  statute  requiring  separate  but  equal  accommodations  for 
-wbite  and  African  races,  in  absence  of  different  construction  hy  State  court, 
must  be  construed  as  applying  solely  to  intrastate  commerce,  and  Is  not 
▼old  as  interference  with  interstate  commerce. 

Approved  in  Hopkins  v.  Richmond,  117  Va.  726,  86  S.  E.  148,  uphold- 
ing segregation  ordinance  relating  to  residence  as  applied  to  persons 
whose  rights  as  owners  or  tenants  accrued  after  its  enactment. 

Oklahoma  Separate  Coach  Law,  section  7,  discriminating  as  to  furnish- 
ing deeping-car,  dining-car,  and  chair-car  accommodations  to  members  of 
white  and  African  races,  cannot  be  upheld  because  of  limited  demand  for 
such  accommodations  by  members  of  African  race. 

Approved  in  Carey  v.  Atlanta,  143  Ga.  201,  Ann.  Oas.  1916E,  1151, 
Ii.  E.  A.  1915D,  684,  84  S.  E.  459,  holding  void  Atlanta  Ordinance  of 
1913,  §§1  and  2,  prohibiting  white  and  colored  persons  from  residing 
in  same  block. 

Oklahoma  separate  coach  law,  void  as  discriminatory,  cannot  be  en- 
joined at  suit  of  persons  not  injured  by  such  act,  although  they  are  members 
of  race  discrini|nated  against. 

Approved  in  Raich  v.  Truaz,  219  Fed.  283,  suit  by  alien  to  enjoin 
enforcement  of  Arizona  alien  labor  law,  in  whieh  he  all^;ed  his  em- 
ployer was  willing  to  retain  him  in  his  employ,  but  that  attorney 
general  and  county  prosecutor  threatened  to  prosecute  employer,  is 
not  action  under  which  plaintiff  could  sue  on  behalf  of  all  others  simi- 
larly situated. 

Distinguished  in  Truaz  v.  Raich,  239  IT.  S.  38,  60  L.  Ed.  134,  36  Sup. 
Ct.  9,  holding  suit  by  alien  to  enjoin  attorney  general  and  county 
attorney  from  enforcing  alien  labor  law  of  Arizona  alleged  void  under 
Federal  Constitution  is  not  suit  against  State. 

236  XT.  &  164-178,  69  L.  Ed.  175,  35  Sup.  Ct.  62,  IfOXHSVILLE' BY.  ft  NAV. 
CO.  ▼.  BEHBMAN. 

Federal  Supreme  Court  having  Jurisdiction  under  Judicial  Code,  section 
237,  to  review  Judgment  of  State  court,  giving  effect  to  enactment  claimed 
to  impair  contract  rights,  will  determine  for  itself  whether  contract  existed 
and  whether  it  was  impaired. 
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Approved  in  New  York  Electric  Lines  Co.  v.  Empire  City  Subway 
Co.,  235  U.  S.  187,  Ann  Oas.  1915A,  906,  59  L.  Ed  189,  35  Sup.  Ct. 
72,  holding  New  York  ordinance  of  1906  repealing  prior  ordinance  of 
L878  authorizing  use  of  streets  for  wires  is  not  iuipaimient  of  contract, 
where  right  was  not  exercised. 

Distinguished  in  Banning  Co.  v.  People  of  State  of  California,  240 
U.  S.  153,  60  L.  Ed.  675,  36  Sup.  Ct.  341,  holding  compliance  with 
provisions  of  California  act  of  1863,  governing  sale  of  State  tide-lands 
by  application  for  purchase,  taking  oath,  and  expending  money  for 
survey,  is  not,  without  payment  of  installment  of  purchase  price,  bind- 
ing contract  protected  by  impairment  of  contract  provision  of  Federal 
Constitution. 

236  XT.  B.  179-196^  Ann.  Oas.  1915A,  906,  59  I«.  Ed.  184,  35  Snp.  Ot  72,  NEW 
YOBS  EI^BOTBIO  UKBB  OO.  ▼.  EMPIRE  OTTY  SUBWAY  CO. 

An  error  to  State  court  presenting  question  of  impairment  of  contract 
obligations,  Federal  Supreme  Court  will  determine  for  itself  whether  con- 
tract existed  and  whether  Its  obligation  has  been  Impaired. 

Distinguished  in  Banning  Co.  v.  People  of  State  of  California,  240 
U.  S.  153,  60  L.  Ed.  575,  36  Sup.  Ct.  341,  holding  compliance  with  pro- 
visions of  California  act  of  1863,  governing  sale  of  State  tide-lands 
by  application  for  purchase,  taking  oath,  and  expending  money  for 
survey,  is  not,  without  payment  of  installment  of  purchase  price,  bind- 
ing contract  protected  from  impairment  by -Federal  Constitution. 

Distinction  between  franchise  and  license  granted  to  corporation. 
Note,  Ann.  Oas.  1916B,  211. 

236  XT.  a  197-205,  69  I«.  Ed.  193,  35  Sup.  Ct.  57,  SXCTJZ  BEMEDY  CO.  ▼. 
COPE. 

When  writ  of  error  is  not  allowed  by  Federal  Supreme  Court  until  after 
record  has  been  sent  back  by  State  appellate  court  to  trial  court,  writ  is 
directed  to  that  court. 

Approved  in  Shanks  v.  Delaware  etc.  R.  R.  Co.,  239  U.  S.  557, 
L.  R.  A.  19160,  797,  60  L.  Ed.  487,  36  Sup.  Ct.  189,  applying  .rule  in 
action  for  injuries  under  Federal  Employers'  liability  Act. 

State  court  in  constmlng  statute  may  depart  from  its  prior  decisions, 
and  Federal  Supreme  Court  upon  writ  of  error  to  state  court  accepts  latest 
construction. 

Approved  in  In  re  Floyd  &  Hayes,  225  Fed.  265,  holding  assign- 
ments of  notes,  mortgages  and  accounts  need  not  be  recorded  to  be 
Valid  against  subsequent  creditors  or  purchasers  under  South  Carolina 
Civil  Code  of  1912,  §  3542, 
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State  may  restrict  rlgbt  of  coiporatioii  to  transact  business  witbin  its 
Umits. 

Approved  in  Interstate  Amusement  €o.  v.  Albert,  239  U.  S.  568, 
60  L.  Ed.  444,  36  Sup.  Ct.  170,  upholding  Tennessee  statute  requiring 
foreign  corporation  to  file  copy  of  its  charter  and  take  other  specified 
steps  before  maintaining  action  in  State  courts. 

Corporation  authorized  by  State  of  its  incorpcuration  to  engage  in  inter- 
state commerce  cannot  be  prevented  by  another  State  from  coming  into  its 
Umits  for  legitimate  purposes  of  such  coxmnerce. 

Approved  in  Citizens'  Trust  &  Guaranty  Co.  v.  Hays,  167  Ky.  568, 
180  S.  W.  815,  loan  procured  through  broker  from  Indiana  bank  was 
Indiana  contract  and  bank  was  not  doing  business  in  Kentucky  within 
meaning  of  Kentucky  Statutes,  §  571. 

Distinguished  in  W.  J.  Armstrong  Co.  y.  New  York  Cent.  etc.  R.  Co., 
129  Minn.  109,  Ann.  Oas.  1916E,  835,  151  N.  W.  918,  holding  under 
State  statute,  service  of  process  on  freight  agent  of  foreign  railroad 
seht  into  State  to  solicit  business  gives  State  court  jurisdiction  in 
action  for  breach  of  contract  arising  out  of  business  procured  by  such 
agent. 

Bequirement  that  foreign  corporation  appoint  resident  agent  upon  whom 
process  may  be  served  as  prerequisite  te  suing  In  Its  courts  to  collect  claim 
arising  out  of  interstate  commerce  is  burden  on  Interstate  commerce. 

Approved  in  Louisville  Trust  Co.  v.  Bayer  Steam  Soot  Blower  Co., 
166  Ky.  749,  179  S.  W.  1036,  holding  Kentucky  Statutes,  §  571,  re- 
quiring foreign  corporations  to  maintain  agent  in  State  to  receive 
service  of  process  as  condition  precedent  to  doing  business  therein, 
void,  as  preventing  noncomplying  corporation  from  recovering  on  con- 
tract made  in  connection  with  its  business  in  State. 

Form  or  mode  of  imposing  conditions  is  not  so  important  as  their  neces- 
sary and  practical  operation. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
363,  59  L.  Ed.  271,  35  Sup.  Ct.  99,  upholding  Arkansas  statute  of  1911 
taxing  privil^e  of  exercising  franchise  in  State,  measured  by  value  of 
intrastate  property. 

235  U.  a  206-210,  59  L.  Ed.  198,  35  Sup.  Ct.  60,  SKELTON  ▼.  DILL. 

Bestrictlons  upon  alienation  under  Original  Creek  Agreement  of  1901 
and  Supplemental  Agreement  of  1902,  apply  to  allotments  to  living  members 
In  their  own  right  but  not  to  allotments  on  behalf  of  deceased  members. 

Approved  in  United  States  v.  Woods,  223  Fed.  317,  138  C.  C.  A, 
578,  following  rule;  Woodward  v.  De  Graffenried,  238  U.  S.  319,  69 
L.  Ed.  1828,  35  Sup.  Ct.  764,  holding  allotment  under  Curtis  Act  of 
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1898  to  Creek  Indian  woman  who  died  before  ratification  of  Original 
Creek  Agreement  vested  equitable  title  in  heirs  under  section  28  of 
Agreement  to  be  determined  by  Creek ^laws  of  descent,  not  by  Arkansas 
laws  substituted  by  Supplemental  Agreement  of  1902,  and  husband, 
though  noncitizen,  takes  half  ii^terest;  Reynolds  v.  Fewell,  236  U.  S. 
66,  69  L.  Ed.  470,  36  Sup.  Ct.  230,  holding  under  Creek  Act  of  1894,. 
intermarried  noncitizen  could  inherit  land  allotted  on  behalf  of  de> 
-ceased  infant  daughter,  and  could  alienate  such  land;  Arkins  v.  Arnold, 

236  U.  S.  420,  69  L.  Ed.  296,  35  Sup.  Ct.  118,  upholding  deed  by  Creek 
Indian  inheriting  allotment  made  on  behalf  of  deceased  member  of 
tribe;  United  States  v.  Cook,  225  Fed.  758,  141  C.  C.  A.  22,  holdin^r 
word  "limitation"  in  Supplemental  Creek  Agreement  of  1902,  §  16,  re- 
fers to  restrictions  upon  alienation,  and  provision  authorizing  persoa 
having  no  issue  bom  after  May  25,  1901,  to  alienate  homestead  "free 
from  limitation"  removes  homestead  of  such  allottee  dying  intestate 
from  restrictions,  and  it  is  subject  to  sale  by  heirs;  Welty  v.  Reed, 
219  Fed.  866,  135  C.  C.  A.  534,  holding  allotment  to  Creek  Indian 
under  Curtis  Act  of  1898  gave  interest  in  estate  that  would  descend 
to  heirs  of  allottee  at  his  death;  Bradley  v.  Goddard,  45  Okl.  82,  145 
Pac.  411,  holding  heirs  of  allottee  could  alienate  allotment  under  act 
of  1904,  removing  restrictions  upon  alienation. 

Miscellaneous.  Cited  in  Greenlees  v.  Morris,  239  U.  S.  627,  60  L.  EcL 
474,  36  Sup.  Ct.  163,  reversing  judgment  on  authority  of  principal 
case;  Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed.  937,  144  C.  C.  A. 
215,  generally. 

235  XT.  8.  211-219,  59  L.  Ed.  200,  35  Bup.  Ot.  46,  IdlNIDOKA  ft  a  W.  B.  B. 
CO.  y.  UNITED  STATES.  ^ 

Not  cited. 

235  XT.  8.  219-280,  59  L.  Ed.  203,  35  Sup.  Ct.  54,  HENBT  v.  HENKEI.. 
Writ  ef  habeas  corpus  is  not  substitute  for  wilt  of  error. 
Approved  in  McMicking  v.  Schields,  238  U.  S.  107,  59  L.  Ed.  1224, 
35  Sup.  Ct.  665,  denying  release  on  habeas  corpus  of  accused  claiming 
denial  of  due  process  of  law  guaranteed  by  Philippine  Bill  of  Rights,, 
act  of  1902,  by  refusal  of  his  request  for  time  to  answer,  even  thougli 
violation  of  General  Order,  No.  68,  as  it  was  at  most  mere  error  of 
law ;  Frank  v.  Mangum,  237  U.  S.  329,  59  L.  Ed.  981,  35  Sup.  Ct.  582,, 
holding  question  whether  State  is  depriving  prisoner  of  his  liberty 
without  due  process  cannot  be  determined  with  fairness  to  State  ODtil 
conclusion  of  trial  in  State  ooiirts. 
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General  role  is  tbat  on  halMM  corpus  hearing  is  confined  to  JuriBdiction. 

Approved  in  dissenting  opinion  in  Ilastings  v.  Murchie,  219  Fed. 
89,  134  C.  C.  A.  If  majority  holding  in  removal  proceedings  under 
Rev.  Stats.,  §  1014,  and  Massachusetts  Practice  Act,  accused  is  entitled 
to  rebut  evidence  of  probable  cause,  and  reversing  decision  denying 
habeas  corpus  where  no  such  opportunity  was  given. 

Distinguished  in  Tillinghast  v.  Richards,  225  Fed.  234,  releasing  on  . 
habeas  corpus  persons  accused  of  conspiracy  to  defraud  United  States 
by  removal  of  oleomargarine  from  factory  without  payment  of  tax 
thereon,  where  overt  act  alleged  was  purchase  of  palm  oil  in  New 
York,  and  connection  between  conspiracy  and  overt  act  was  not  made 
to  appear;  Hastings  ▼.  Murchie,  219  Fed.  88,  134  C.  G.  A.  1,  holdin«^ 
in  removal  proceedings  under  Rev.  Stats.,  §  1014,  and  Massachusetts 
practice,  accused  is  entitled  to  rebut  evidence  of  probable  cause,  and  , 
reversing  decision  denying  habeas  corpus  where  no  such  opportunity 
was  given.  ^ 

Power  of  l^islature  or  legislative  committee  to  punish  witness 
for  contempt.    Note,  Ann.  Gas.  1916B,  1118. 

Miscellaneous.  Cited  in  Daeche  v.  BoUschwbiler,  241  U.  S.  641,  60 
L.  Ed.  1217,  36  Sup.  Ct.  446,  dismissing  for  want  of  jurisdiction. 

285  V.  a  231-286^  69  L.  Ed.  207,  86  Sup.  Ot.  49,  UNITED  STATES  ▼. 
NIXON. 

Not  cited. 

235  U.  S.  237-251,  59  I«.  Ed.  210,  35  Sup.  Ct.  51,  UNITED  STATES  ▼. 
SALEM. 

Proviffions  of  customs  regulations  are  to  be  considered  In  construing 
provisions  of  TarilT  Act  relating  to  entry  of  merchandise. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  151, 
59  L.  Ed.  889,  35  Sup.  €t.  520,  holding  importer  is  not  concluded  by 
reliquidation  on  ground  of  fraud,  made  by  collector  more  than  year 
after  duty  originally  liquidated  has  been  paid. 

235  U.  S.  251-261,  59  It.  Ed.  215,  85  Sup.  Ct.  33,  POBTO  BICO  ▼.  EM- 
MANUEIi. 

Federal  Supreme  Court's  Jurisdiction,  on  appeal  from  District  Court  for 
Porto  Bico,  which  was  governed  by  Act  of  1900,  section  35,  is  confined  to 
.determining  whether  facts  found  by  Supreme  Court  of  Porto  Bico  support 
its  Judgment,  or  whether  there  was  prejudicial  error  in  admission  or  rejec- 
tion of  evidence,  manifested  Ivy  exceptions  duly  certified. 
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Approved  in  Cerecedo  v.  United  States,  239  U.  S.  3,  60  L.  Ed.  113, 
36  Sup.  Ct.  4,  dismissing  writ  of  error  to  District  Court  for  Porto  Rico 
where  there  is  no  bill  of  exceptions  and  nothing  in  record  to  enable 
court  to  ascertain  existence  of  Federal  question. 

235  XT.  S.  261-276,  59  Za.  Ed.  220,  35  Sup.  Ot.  37,  WESTERN  LIFE  INBEM- 
NITY  CO.  ▼.  KUPP. 

State  cannot,  under  Fourteenth  Amanduiant,  declare  tliat  person  yd- 
untarlly  entering  its  courts  to  contest  question  tbere  pending  gubmita  to 
jurisdiction  for  all  purposes  oTen  tliougb  spedaUj  appearing  to  object  to 
jurisdiction. 

Distinguished  in  Coe  ▼•  Armour  Fertilizer  Works,  237  U.  S.  425, 
59  L.  Ed.  1032,  35  Sup.  €t.  625,  holding  Gen.  Stats.  Fla.  1906,  §  2677, 
as  amended  in  1909,  void  in  so  far  as  it  allows  on  return  of  *'no  prop- 
erty" against  corporation,  execution  against  property  of  stockholder 
witliout  notice  to  him  to  enforce  debt  to  extent  of  his  unpaid  subscrip- 
tion. 

Laws  or  judgments  of  State  in  which  insurance  company  is  incor- 
porated as  binding  in  other  States.    Note,  L.  B.  A.  1916A,  770. 

Since  adoption  of  Fourteenth  Amendment,  a  nonresident  party  against 
whom  a  personal  action  is  instituted  in  a  State  court  without  service  of 
process  upon  talm  may  Ignore  it  and  set  up  its  InvaUdity  when  an  attenqit 
is  made  to  take  his  property  thereunder  or  when  he  is  sued  upon  it  in  the 
same  or  another  jurisdiction. 

Approved  in  Simon  v.  Southern  By.  Co.,  236  U.  S.  122,  59  L.  Ed. 

497,  35  Sup.  Ct.  255,  upholding  jurisdiction  of  Federal  court  to  enjoin 

enforcement  of  void  judgment  by  default  against  foreign  corporation 

based  upon  service  of  process  upon  Assistant  Secretary  of  State  under 

Louisiana  statute  in  action  for  injuries  arising  in  another  State. 

235  XT.  S.  276-281,  69  !■.  Ed.  226,  35  Sup.  Ot.  42,  UNITED  STATES  ▼. 
WIGOEB. 

Not  cited. 

235  XT.  S.  282-287,  59  I..  Ed.  229,  35  Sup.  Ot  44,  XJNITED  STATES  T. 
LEWIS. 

Not  cited. 

235  XT.  S.  287-292,  60  L.  Ed.  282,  86  Sop.  Ot  26,  HOPKHTS  t.  HBBABD. 

Not  cited. 
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235  U.  B.  292-299,  69  L.  Ed.  284,  S6  Sup.  Ot  27,  OHOOTAW,  O.  ft  O.  B.  B. 
OO.  v.  HARBISON. 

Federal  ageocy  cannot  he  subjected  to  occupation  or  privilege  tax  by 
mate. 

Approved  in  Indian  Ter.  etc.  Oil  Co.  v.  Okiahoma,  240  U.  S.  629, 
60  L.  Ed.  783,  36  Sap.  Ct.  466,  holding  assessment  against  oil  com- 
I>any  void  in  so  far  as.it  includes  leases  of  Osage  Indian  land,  whether 
as  separate  objects  of  taxation  or  as  represented  by  stock  of  company, 
where  lease  was  made  under  act  of  1891,  and  act  of  1906  extending 
lease  recognized  oil  company  as  assignee  of  lease;  Fidelity  &  Deposit 
Co.  v.  Pennsylvania,  240  U.  S.  323,  60  L.  Ed.  668,  36  Sup.  Ct.  300, 
Pennsylvania  statute  of  1896,  imposing  taxes  in  premiums  collected  by 
foreign  insurance  companies,  is  not  void  as  applied  to  premiums  on 
bonds  of  government  officials  given  by  surety  company  compljdng  with 
act  of  Congress. 

2S6  XT.  S.  300-S08,  69  L.  Ed.  238,  36  Sup.  Ct.  29,  FALLOWS  V.  OONTI- 
NENTAL  ft  COMMEBCIAI.  TBUST  &  8AV.  BANK. 

XTnder  Bankruptcy  Act,  section  67f,  trustee  in  bankruptcy  is  subrogated 
to  liens  acquired  under  Judgments  in  legal  proceedings  under  State  laws. 

Approved  in  In  re  Fitzhugh  Hall  Amusement  Co.,  228  Fed.  171, 
holding  under  Bankruptcy  Act,  §  67f,  trustee  of  purchaser  may  enforce 
lien  for  benefit  of  general  creditors,  where  seller  under  conditional 
sale  contract  reserving  title  on  default  of  purchaser,  by  placing  claims 
in  judgment  elected  to  treat  sale  as  absolute;  Courtney  v.  Fidelity 
Trust  Co.,  219  Fed.  64,  134  C.  C.  A.  696,  holding  creditors'  rights 
enforceable  under  State  statute  accrue  to  trustee  in  bankruptcy,  though 
not  available  to  him  under  Bankruptcy  Act. 

236  XT.  S.  308-313,  69  L.  Ed.  242,  38  Sup.  Ct.  32,  OABBETT  V.  LOUISVILLE 
ft  K.  B.  B.  00. 

Declaration  must  contain  averment  of  every  fact  necessary  to  sustain 
rig!ht  of  recovery  in  order  to  let  in  proof;  and  every  issue  must  be  founded 
upon  some  certain  point  so  that  parties  may  come  prepared  with  their  evi- 
dence and  not  be  taken  by  surprise  and  that  Jury  may  not  be  misled. 

Approved  in  Western  Union  Tel.  Co.  v.  Aldridge,  219  Fed.  840,  136 
C.  C.  A.  606,  holding  Conformity  Act,  Rev.  Stats.,  §  914,  does  not 
govern  Federal  appellate  court,  and  reversing  judgment  for  error  in 
striking  out  pleas  and  forcing  defendant  to  trial  with  no  issue  of  fact 
made. 

Where  plaintiff  refuses  to  amend  declaration,  in  action  for  death  under 
Federal  Employers'  Liability  Act,  to  aver  pecuniary  loss  to  parents  for 
whose  benefit  suit  was  brought^  and  Judgment  goes  against  him,  Federal 
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Supreme  Court  will  not  remand  cause  for  new  trial  upon  declaration  being 
BO  amended  ae  to  include  essential  allegation. 

Approved  in  Lonisyille  etc.  R.  Co.  v.  HoUoway's  Admr.,  168  Ky. 
266,  181  S.  W.  1128,  instruction  in  action  for  death  for  benefit  of 
widow  under  Federal  Employers'  Liability  Act  that  measure  of  dam- 
ages was  amount  that  would  reasonably  compensate  widow  for  loss 
of  pecuniary  benefits  read  in  connection  with  instruction  on  contribu- 
tory negligence,  was  not  error. 

Distinguished  in  Lucchetti  .▼.  Philadelphia  &  R.  Ry.  Co.,  233  Fed. 
138,  amendment  in  action  for  injuries  stating  employee  was  engaged 
in  interstate  commerce,  where  original  complaint  stated  company  was 
engaged  in  interstate  commerce,  does  not  state  new  cause  of  action 
against  which  limitations  have  run;  Lundeen  v.  Great  Northern  Ry. 
Co.,  128  Minn.  336,  337,  150  N.  W.  1090,  holding  evidence  supports 
recovery  in  action  for  death  under  Federal  Employers'  Liability  Act 
£or  benefit  of  parents. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.     Note,  L.  B.  A.  1915E,  1105,  1109,  1126. 

The  Federal  Employers*  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  0.  A.  28. 

Miscellaneous.  Cited  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239 
U.  S.  630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  on  authority  of 
principal  case. 

235  V.  S.  814-326,  69  L.  Ed.  ^46»  35  Sup.  Ot.  113,  XTNITED  STATES  v. 
LOUISVILI.E  ft  N.  B.  B.  CO. 

Amendment  to  section  4  of  Interstate  Commerce  Act  by  act  of  1910 
takes  from  carrier  and  primarily  vests  in  commlBsion  power  to  determine 
existence  of  conditions  Justifying  greater  charge  for  short  than  for  long 
haul. 

Approved  in  Merchants  &  Manufacturers'  Traffic  Assn.  of  Sacra- 
mento V.  United  States,  231  Fed.  300,  303,  enjoining  enforcement  of 
orders  of  interstate  commerce  commission  suspending  long  and  short 
haul  clause  with  respect  to  certain  points,  where  order  was  made  with- 
out application  for  that  purpose  by  carriers;  Louisville  &  N.  R.  Co.  v. 
United  States,  225  Fed.  579,  581,  upholding  orders  of  Interstate  Com- 
merce Commission  and  denying  application  of  carrier  to  charge  more 
for  short  than  for  long  haul;  Philadelphia  etc.  Ry.  Co.  v.  United 
States,  219  Fed.  992,  holding  proceeding  was  not  without  hearing  and 
commission  had  power  to  find  discrimination  by  carrier  against  one 
locality  and  in  favor  of  another. 
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# 

235  U.  S.  327-342,  59  L.  Ed.  253,  35  Sap.  Ot.  108»  UNITED  STATES  USE 
OF  BBTANT  ▼.  NEW  YORK  S.  F.  OO. 

Act  of  1894,  aa  amended  in  1905,  is  intended  to  Im  highly  remedial;  its 
purpose  is  to  give  remedy  to  materialmen  and  laborers  on  bond  of  original 
contractor  and  reasonable  time  to  enforce  it,  and  in  single  proceeding  to 
unite  all  claimants.    , 

Approved  in  Illinois  Surety  Co.  v.  United  States,  240  U.  S.  218, 
60  L.  Ed.  613,  36  Sup.  Ct.  322,  suit  by  subcontractor  against  surety 
on  public  contractor's  bond  commenced  six  months  after  determination 
of  amount  due  on  contractor's  account,  but  within  six  months  of  pay- 
ment, is  not  prematurely  brought;  American  Bonding  Co.  v.  United 
States,  233  Fed.  366,  147  C.  C.  A.  300,  holding  under  act  of  1894,  as 
amended  in  1905,  requiring  government  contractors  to  give  bonds  to 
pay  persons  supplying  materials  or  labor,  final  settlement  is  date  on 
which  supervising  architect  of  Treasury  Department  recommended  set- 
tlCTnent,  and  not  date  of  payment. 

Provision  in  third  proviso  in  act  of  1894,  as  amended  in  1905,  requiring 
notice  to  be  given  to  other  creditors  by  creditor  bringing  suit  within  year 
in  case  United  States  does  not  bring  suit  within  six  months  after  comple- 
tion, is  not  of  essence  of  Jurisdiction  of  court  in  suit  on  bond,  nor  condition 
to  liability  of  surety. 

Distinguished  in  United  States  v.  Illinois  Surety  Co.,  228  Fed.  306, 
307,  142  C.  C.  A.  596,  holding  notice  to  creditors  of  pendency  of  suit 
on  bond  of  contractor  for  public  work  was  in  full  compliance  with 
requirements  of  act  of  1894,  as  amended  in  1905. 

Miscellaneous.  Cited  in  Illinois  Surety  Co.  v.  United  States,  240 
U.  S.  223,  60  L.  Ed.  615,  36  Sup.  Ct.  324,  holding  action  under  act  of 
Congress  of  1894,  as  amended  in  1905,  against  surety  on  public  con> 
tractor's  bond,  is  one  at  law. 

235  XT.  S.  342-349,  59  L.  Ed.  259,  35  Sup.  Ct.  106,  THE  JOHN  II  ESTATE  v. 
BBOWN.  m 

In  matters  of  local  procedure  Federal  Supreme  Court  will  presume  that 
the  highest  court  of  Hawaiian  Islands  decided  in  accordance  with  require- 
ments of  local  law. 

Approved  in  Hapai  v.  Brown,  239  U.  S.  505,  60  L.  Ed.  408,  36 
Sup.  Ct.  202,  upholding  jurisdiction  to  review  valid  decree  of  highest 
court  of  Hawaii  adjudicating  title  in  partition  suit. 

235  XT.  S.  350-371,  59  L.  Ed.  265,  35  Sup.  Ct.  99,  ST.  LOUIS  S.  W.  BY.  CO. 
▼.  ABKANSAS  EX  BEL.  NOBWOOD. 

In  determining  question  whether  Federal  rls^t  is  denied  by  taxing  stat- 
ute, decision  does  not  depend  upon  form  of  taxing  scheme,  nor  its  charac- 
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terl2ation  by  State  court,  bat  Federal  Supreme  Oonrt  regards  sabstaace 
rather  than  form  and  controlling  test  is  found  in  effect  of  law  as  apidled 
and  enforced  by  State. 

Approved  in  Coppage  v.  Kansas,  236  U.  S.  15^  L.  B.  A.  19150,  960, 
59  L.  Ed.  446,  35  Sup.  Ct.  240,  holding  void  Kansas  statute  of  1909, 
declaring  it  misdemeanor  for  employer  to  require  employee  not  to  be- 
come or  remain  member  of  labor  union  during  employment. 

Arkansas  statute  of  1911,  imposing  annual  franchise  tax  upon  right  to 
exist  as  corporation  or  to  exercise  corporate  powers  in  State,  measured  by 
property  within  State  used  in  intrastate  business,  is  not  Interference  with 
interstate  commerce. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60 
L.  Ed.  619,  36  Sup.  Ct.  262,  upholding  Kansas  laws  of  1913,  im])osing 
tax  on  domestic  corporation  for  privilege  of  transaoting  business  in 
State,  measured  by  amount  of  paid-up  capital,  as  applied  to  domestic 
corporation  engaged  in  interstate  and  intrastate  business;  State  ex  rel. 
Dawson  v.  Sessions,  95  Kan.  277,  147  Pac.  790,  upholding  provisions 
of  Corporation  Act  of  1913,  requiring  foreign  corporation  to  file  annual 
statements  and  pay  annual  fees  measure  by  intrastate  business,  as 
applied  to  corporation  engaged  in  both  local  and  interstate  business. 

Fourteenth  Amendment  does  not  impose  iron-clad  rule  upon  States  with 
respect  to  internal  taxation,  and  does  not  prevent  them  from  imposing 
double  taxation  or  other  forms  of  inequality,  so  long  as  it  does  not  rest 
upon  arbitrary  distinctions. 

Approved  in  Rogers  v.  Hennepin  Co.,>  240  U.  S.  190,  60  L.  Ed.  598, 

36   Sup.   Ct.  268,  upholding    State    tax  on  membership  in  exchange, 

whether  held  by  residents  or  nonresidents. 

In  exercising  jurisdiction  conferred  by  Judicial  Code,  section  2S7,  it  is 
proper  for  Federal  Supreme  Court  to  wait  until  State  court  has  adopted 
construction  of  State  statute  under  attack,  rather  than  to  assume  in  adyance 
that  such  construction  will  be  adopted  as  to  render  la^  repugnant  to  Fed- 
eral Constitution. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  635,  59  L.  Ed.  758,  36  Sup.  Ct.  422,  construing  order 
of  State  Railroad  Commission  requiring  physical  connection  to  be 
made  between  railroad  and  street  railway  for  interchange  of  freight 
as  applying  to  intrastate  commerce  and  upholding  it;  Com  Products 
Refining  Co.  v.  Weigle,  221  Fed.  996,  holding  Wisconsin  Statute  of 
1913,  §  4601-la,  relating  to  labeling  of  syrups  void  as  to  sales  in  inter- 
state commerce,  but  valid  as  to  commerce  within  State;  In  re  Crook, 
219  Fed.  981,  holding  under  Rem.  &  Bal.  Code,  Wash.,  §  563,  subd.  4, 
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debtor  may  select  in  lien  of  animals  specified  personal  property  other 
than  money  to  amount  specified. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oa«.  1916D,  91. 

Miscellaneous.  Cited  in  United  Railways  Co.  v.  St.  Louis,  241  U.  S. 
648,  60  L.  Ed.  1220,  36  Sup.  Ct.  550,  dismissing  for  want  of  juris- 
diction. 

236  U.  a  371-376,  50  L.  Ed.  275,  36  Snp.  Ct.  131,  BEBWINIX-WHITE  COAIi 
MIK.  CO.  ▼.  CHICAGO  As  £.  B.  B.  CO. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar  Co.,  162  Wis. 
379,  156  N.  W.  608,  holding  Statute  of  1915,  §  1797-lOm,  relating  to 
demurrage  charges,  is  void  as  to  interstate  shipments. 

286  U.  8.  376-S80,  69  L.  Ed.  277,  86  Snp.  Ct.  130,  TAZOO  9t  M.  VALIiEY 
B.  B.  CO.  v.  WBiaHT. 

Supreme  Court  on  second  appeal  baMd  on  Federal  Employers'  LlabiUty 
Act,  but  not  involving  its  interpretation,  need  only  determine  whether  plain 
error  was  committed  in  relation  to  principles  of  general  law  involved. 

Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  616, 
Ann.  Cas.  1916B,  262,  59  L.  Ed.  1438,  35  Sup.  Ct.  865,  9  N.  C.  C.  A. 
278,  holding  question  of  general  law  in  action,  under  Federal  Employ- 
ers' Liability  Act,  not  involving  construction  of  Federal  statute,  nor 
involving  Federal  right,  will  not  be  reviewed  on  writ  of  error  to 
State  court;  Chicago  etc.  Ry.  Co.  v.  Gray,  237  U.  S.  402,  69  L.  Ed. 
1019,  35  Sup.  Ct.  620,  9  N.  C.  C.  A.  457,  rejection  of  evidence  as  to 
interstate  character  of  railway  and  employment  for  purpose  of  making 
Federal  Employers'  Liability  Act  applicable  to  personal  injury  action 
was  not  error  requiring  reversal,  where  railway's  position  was  made 
no  worse  by  trial  on  theory  that  State  law  governed. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liabili^  Act.    Note,  9  N.  C.  0.  A.  453. 

Whatever  may  be  difficulty  ,of  distinguishing  between  application  of 
doctrine  assumption  of  risk  and  principles  of  contributory  negligence,  facts 
herein  preclude  inference  that  engineer  knew  or  was  presumed  to  know 
danger  of  coal  cars  protruding  over  tracks  and  elected  to  assume  risk. 

Approved  in  Michigan  Cent.  R.  Co.  v.  Schaffer,  220  Fed-  813,  136 
C.  C.  A.  413,  holding  in  action  for  injuries  under  Federal  Employers' 
Liability  Act,  brakeman  injured  by  improper  method  of  sectiring  tim- 
ber loaded  on  flat  car  does  not  assume  risk  of  conductor's  negligence; 
Pittsburgh  etc.  R.  Co.  v.  Farmers'  Trust  etc.  Co.,  183  Ind.  294,  108 
N.  E.  Ill,  in  action  under  Federal  Employers'  Liability  Act  for  death 
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of  yard  clerk  engaged  in  interstate  commerce,  jury,  in  determining^ 
question  of  assumption  of  risk,  was  warranted  in  finding  proved  alle- 
gation that  decedent  had  no  knowledge  of  approach  of  engine. 

Federal  Employers'  Liability  Act.    Note,  L.  R.  A.  19150,  70,  76. 

The  Federal  Employers'  liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  Apiil  5,  1915. 
Note,  8  N.  C.  0.  A.  19. 

236  U.  S.  380-382,  69  L.  Bd.  279,  35  Sup.  Ct.  133,  EASTEBLINa  LUMBER 
CO.  v.  PIEBOE. 

Oivlng  retroactive  effect  to  AUssisslppi  Laws  of  1012,  chapter  215,  en- 
acted after  happening  of  accident  but  before  trial,  making  proof  of  accident 
prima  facie  evidence  of  negligence,  is  not  denial  of  due  process. 

Approved  in  Central  Trust  Co.  v.  George  Lucders  &  Co.,  221  Fed* 
832,  137  C.  C.  A.  387,  upholding  Kentucky  Statutes,  §  2487,  givinsr 
employees  and  materialmen  lien  upon  property  of  public  service  cor- 
poration on  its  distribution  among  creditors. 

Miscellaneous.  Cited  in  Seekatz  v.  Medina  Valley  Irr.  Co.,  241  U.  S. 
646,  60  L.  Ed.  1219,  36  Sup.  Ct.  461,  Broussard  v.  Baker,  241  U.  S. 
639,  60  L.  Ed.  1216,  36  Sup.  Ct.  285,  Minneapolis  etc.  R.  Co.  v.  Alex- 
ander, 239  U.  S.  635,  60  L.  Ed.  479,  36  Sup.  Ct.  283,  Diener  v.  Lane^ 
239  U.  S.  632,  60  L.  Ed.  477,  36  Sup.  Ct.  219,  York  etc.  Co.  v.  New 
York  etc.  R.  Co.,  239  U.  S.  631,  60  L.  Ed,  477,  36  Sup.  Ct.  166,  and 
Lancaster  v.  Thacker,  239  U.  S.  625,  60  L.  Ed.  478,  36  Sup.  Ct.  162, 
all  dismissing  for  want  of  jurisdiction. 

235  U.  S.  383-388,  59  L.  Ed.  282,  35  Sup.  Ct.  132;  LOVELIr-McCONNEIJ^ 
MFa.  CO.  V.  AUTOMOBILE  SUPPLT  MFG.  CO. 

Decree  finding  infringement  of  patent,  awarding  injunction  and  direct- 
ing accounting  for  damages  and  profits,  though  technically  interlocntory,  is 
final  within  meaning  of  act  of  1911,  under  which  clerk  of  Circnit  Court  of 
Appeals  may  charge  supervision  fee  on  appeal  from  final  jndgmant  or  decree. 

Approved  in  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co.,  227 
Fed.  877,  142  C.  C.  A.  400,  as  to  finality  of  decree  in  infringement 
suit  awarding  perpetual  injunction  and  accounting. 

235  XT.  S.  389-402,  59  L.  Ed.  283,  35  Sup.  Ct.  127,  8  N.  C.  C.  A.  67,  Mc- 
GOVEBN  V.  PHILABELFHIA  &  BEADING  BY.  CO. 

Alienage  is  not  condition  affecting  recovery  under  Federal  Employers' 
LiahiUty  Act. 

Aj)proved  in  Lundeen  v.  Great  Northern  Ry.  Co.,  128  Minn.  337^ 
150  N.  W.  1090,  following  rule. 
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Question  of  assumption  of  risk  in  action  under  Federal  Employers'  Ida- 
biUty  Act  is  for  jury. 

Approved  in  Kaapp  v.  Great  Northern  Ry.  Co.,  130  Minn.  409,  153 
N.  W.  850,  following  rule. 

Risks  assumed  under  the  Federal  Employers'  Liability  Act.  Note, 
8  N.  C.  C.  A.  862. 

The  Federal  Employers'  liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  14. 

236  U.  a  402-^06^  59  I..  Ed.  288,  36  8up.  Cft.  126,  DBTSOIT  &  M.  B.  B.  OO. 
V.  MIOHiaAN  BATLBOAD  COMMISSION. 

State  legislature  in  establishing  railroad  commission  and  granting  power 
of  review  to  courts  did  not  intend  to  clothe  courts  with  legislative  func- 
tions, and  function  of  State  Supreme  Court  in  reviewing  rate  order  of  Michi- 
gan railroad  commission  is  judicial,  and  its  final  decree  is  res  Judicata  and 
can  be  pleaded  in  another  action  in  Federal  court  to  enjoin  enforcement  of 
rates. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Michigan  R.  R.  Commis- 
sion, 236  U.  S.  628,  59* L.  Ed.  755,  36  Sup.  Ct.  422,  upholding  order 
of  Michigan  Railroad  Commission  requiring  physical  connection  to  be 
made  between  tracks  of  interstate  railroad  and  street  railway  for  inter- 
change of  passengers  and  of  freight  including  carload  lots;  Wadley 
Southern  Ry.  Co.  v.  Georgia,  235  U.  S.  661,  69  L.  Ed.  411,  35  Sup.  Ct. 
214,  order  of  Georgia  Railroad  Commission  requiring  railroad  to  cease 
discrimination  by  demanding  prepayment  of  freight  from  one  connect- 
ing carrier  while  extending  credit  to  another,  is  not  void  as  denying 
right  of  judicial  review  guaranteed  by  Federal  Constitution;  Hunstiger 
v.  Kilian,  130  Minn.  479,  153  N.  W.  871,  holding  enforcement  of  rules 
made  by  board  of  health  for  eondtviting  of  occupations  licensed  under 
authority  of  Gen.  Stats.  1913,  §§  4666-4668,  is  administrative,  and 
court  on  appeal  will  not  try  matter  anew  and  substitute  its  findinsrs 
for  those  of  board;  State  v.  Great  Northern  Ry.  Co.,  130  Minn.  60, 
"153  N.  W.  248,  holding  question  whether  order  of  railroad  commis- 
sion is  reasonable  is  judicial,  and  order  requiring  operation  of  Sunday 
passenger  train  is  unreasonable. 

Distinguished  in  Palermo  Land  etc.  Co.  v.  Railroad  Commission,  227 
Fed,  711,  refusing  to  enjoin  water  rate  alleged  confiscatory  established 
by  California  Railroad  Commission,  where  water  company  has  not 
applied  for  rehearing  as  provided  by  statute  of  1911. 

235  TT.  8.  407-411,  l9  I..  Ed.  289,  35  8up.  Ct.  126,  800TTEN  ▼.  UTTLE- 
FIELD. 

Not  cited 
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235  V.  8.  412-417,  59  I..  Sd.  291,  36  8ap.  Ot.  122,  SHAPIRO  ▼.  UNITED 
STATES. 

Miscellaneous.  Cited  in  First  Nat.  Bank  of  Belle  Fourclie  v.  Eber- 
hart,  239  U.  S.  626,  60  L.  Ed.  474,  36  Sup.  Ct.  162,  dismissing  for 
want  of  jurisdiction. 

235  XT.  8.  417-421,  69  L.  Ed.  294,  35  Sup.  Ot  118,  ADXIN8  ▼.  ABNOU). 

Under  Supplemental  Oreek  A^eement  of  1902,  section  16,  restrictions 
upon  alienation  apply  only  to  allotments  to  VMixg  members  and  not  to  allot- 
ments made  on  1>ehalf  of  deceased  members. 

Approved  in  United  SUtes  v.  Woods,  223  Fed.  317,  138  0.  G.  A.  578, 
following  rule. 

• 

OongresB  in  putting  in  force  in  Indian  Territory  Mansfield's  Digest  of 
Arkansas  of  1884,  chapter  27,  relating  to  conveyances  of  real  estate,  In- 
tended those  laws  to  be  adopted  as  single  system  and  with  interpretation  of 
Arkansas  Supreme  Oourt. 

Approved  in  Ferryman  v.  Woodward,  238  U.  S.  161,  69  L.  Ed.  1244, 
36  Sup.  Ot.  830,  holding  question  whether  particular  section  of  Mans- 
field's Digest  was  in  force  in  Arkansas  and  was  extended  over  Indian 
Territory  by  act  of  Congress  of  1890  is  open  to  review  by  Federal 
Supreme  Court. 

Distinguished  in  Gidney  v.  Chappel,  241  U.  S.  102,  60  L.  Ed.  912,  36 
Sup.  Ct.  492,  holding  extension  of  General  Laws  of  Arkansas  as  pub- 
lished in  Mansfield's  Digest  of  1884,  over  Indian  Territory,  by  act  of 
Congress  of  1890,  put  in  force  section  6625  of  such  Digest,  relating  to 
suits  to  avoid  probate  of  will,  although  Arkansas  Supreme  Court  in 
1886  held  such  provision  repealed  by  Civil  Practice  Act  of  1868. 

Miscellaneous.  Cited  in  Greenlees  v.  Morris,  239  U.  S.  627,  60  L.  Ed. 
474,  36  Sup.  Ct.  163,  reversing  jndginent  on  aathority  of  principal 
case. 

236  U.   S.  422-429,   69  L.   Ed.  295,   35  Sap.  Ot.   119,  WASHINOTON  T. 
MTTJ.F.B.  '      ^ 

Under  Original  Oreek  Agreement  of  1901,  controlling  effeef  was  given 
to  Oreek  tribal  law  rather  than  to  Arkansas  lawr  itnd  ttiose  provisiomi  em- 
braced allotments  to  living  dtisens  as  well  as  allotments  on  behalf  of  de- 
ceased citizens. 

Approved  in  Reynolds  v.  Fewell,  236  U.  S.  62,  69  L.  Ed.  468,  36  Sup. 
Ct.  230,  holding  under  Creek  Act  of  1894  intermarried  noncitizen  could 
inherit  land  allotted  on  behalf  of  deceased  infant  daughter,  and  could 
alienate  such  land. 

Under  Oreek  Supplemental  Agreement  of  1902,  section  6,  provisions  of 
agreement  of  1901,  giving  effect  to  Oreek  laws  of  descent  and  distribution. 
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were  repealed,  and  Mansfield^s  Digest  of  Arkaneae,  chapter  A9,  was  sabsti- 
tuted  therefor  with  proviso  that  only  Creek  citizens  should  inherit  Greek 
lands  unless  there  were  no  Greek  citizens  to  take  descent  and  distrihution 
of  estate. 

Approved  in  Woodward  v.  De  GralTenried,  238  IT.  S.  289,  317,  59 
L.  Ed.  1816,  1327,  35  Sup.  Ct.  764,  holding  equitable  title  to  allotment 
made  under  Curtis  Act  of  1898  to  Creek  female  citizen  who  died  before 
ratification  in  1901  of  Original  Creek  Agreement  of  1897,  vested  in 
her  heirs  under  section  28  of  Agreement,  and  Creek  law  of  descent, 
not  that  of  Arkansas,  applies,  and  husband,  though  noncitizen,  takes 
half  interest. 

Distinguished  in  McDougal  v.  McKay,  237  U.  S.  381,  59  L.  Ed.  1005, 
36  Snp.  Ct.  605,  holding  nnder  Supplemental  Creek  Agreement  of  1902, 
putting  in  force  Mansfield's  Digest,  c.  49,  §  2531,  father  takes  fee- 
simple  title  to  whole  estate  of  deceased  infant  Creek  Indian,  where 
father  is  of  Creek  blood  and  mother  is  not. 

Miscellaneous.  Cited  in  Broussard  v.  Baker,  241  U.  S.  640,  60  L.  Ed. 
1216,  36  Sup.  Ct.  285,  dismissing  for  want  of  jurisdiction. 

235  V.  8.  429-431,  59  I..  Ed.  299,  36  Sup.  Ct.  117,  TEXAS  ft  PACIFIC  B.  B. 
CO.  ▼.  BOSBOBOUOH. 

VBIiere  railroad  insists  that  only  three  identified  engines  could  have 
caused  fire,  but  introdnces  evidence  that  all  engines  were  properly  equipped, 
admission  of  evideiice  in  rebuttal  that  other  engines  emitted  large  cinders 
was  not  error. 

Distinguished  in  Texas  &  P.  Ry.  Co.  v.  Hartford  Fire  Ins.  Co.,  230 
Fed.  803,  145  C.  C.  A.  Ill,  admission  of  evidence  in  action  for  value 
of  cotton  destroyed  by  fire  that  different  engine  emitted  large  cinders 
was  prejudicial  error. 

Trial  court  having  properly  instmcted  as  to  contril>ntory  nefitU^ence  it 
was  not  error  to  refuse  to  instruct  that  railroad  was  not  liable  f <Hr  fire 
caused  by  its  negligence  because  it  had  not  consented  to  storage  of  damaged 
cotton  on  its  platform,  in  view  of  long  continued  custom  for  such  storage. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Murphy,  238  U.  S.  324,  59  L.  Ed. 
1330,  35  Sup.  Ct.  779,  upholding  instructions  as  to  negligence  in  per- 
sonal injury  action. 

Miscellaneous.  Cited  in  Texas  etc.  Ry.  Co.  v.  Hartford  Fire  Ins. 
Co.,  218  Fed.  990,  133  C.  C.  A.  673,  companion  case. 

236  V.  a  432-440,  59  L.  Ed.  302,  35  Sup.  Ct.  137,  DBEW  ▼.  THAW. 
State  may  enact  that  conspiracy  to  do  what  Individual  is  free  to  do  is 

Gztme. 

Approved  in  United  States  v.  Holte,  236  U.  S.  144,  L.  R.  A.  1915D, 
281,  59  L.  Ed.  506,  35  Sup.  Ct.  271,  upholding  indictment  against 
XX— 73 
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woman  for  conspiracy  to  commit  offense  against  United  States  within 
meaning  of  Criminal  Code,  §§  10-37,  although  object  is  her  own  trans- 
portation in  violation  of  White  Slave  Traffic  Act. 

Indictment  by  grand  Jury  for  what  is  alleged  to  he  crime  in  demanding 
State  is  sni&cient  on  habeas  corpus  in  interstate  extradition  proceedings, 
where  reasonable  possibility  that*  it  is  crime  appears  and  question  whether 
it  is  sach  under  laws  of  demanding  State  is  for  courts  of  that  State  to 
decide. 

Approved  in  Worth  v.  Wheatley,  183  Ind.  606,  108  N.  B.  961,  hold- 
ing in  extradition  proceedings  sufficiency  of  indictment  is  for  demand- 
ing State  and  cannot  be  determined  on  habeas  corpus  petitioned  for 
by  person  delivered  on  requisition  and  warrant  to  officer  of  another 
State, 

236  XT.  S.  441-461,  69  L.  Ed.  808,  86  Sup.  Ot  136,  SIZEMOBB  v.  BSADT. 

Until  Original  Creek  Agreement  of  1901  was  carried  into  effect  and 
preliminary  acts  completed  so  as  to  vest  title  to  tribal  lands  in  individual 
members  of  tribe,  Congress  had  plenary  power  to  deal  with  lands  as  tribal 
property. 

Approved  in  McDougal  v.  McKay,  237  U.  S.  386,  69  L.  Ed.  1006, 
36  Sup.  Ct.  605,  holding  under  Mansfield's  (Ark.)  Digest,  c.  49,  §  2531, 
allotment  of  infant  Creek  Indian  enrolled  after  death  under  Supple- 
mental Creek  Agreement  of  1902  passes  to  his  father  in  feesimple, 
where  father  was  Creek  Indian  and  mother  was  not. 

Descent  and  distribution  of  allotment  selected  after  Supplemental  Creek 
Agreement  of  1902  went  into  effect,  putting  in  force  in  Indian  Territory 
Mansfield's  Arkansas  Digest,  section  49,  is  controlled  by  Arkansas  law  and 
not  by  Creek  laws. 

Approved  in  Reynolds  v.  Fewell,  236  U.  S.  62,  69  L.  Ed.  468,  35 
Sup.  Ct.  230,  holding  under  Creek  act  of  1894  intermarried  noncitisen 
could  inherit  land  allotted  on  behalf  of  deceased  infant  daughter, 
where  land  was  allotted  under  Original  Creek  Agreement  of  1901. 

Distinguished  in  Woodward  v.  De  Graffenried,  238  U.  S.  319,  59 
L.  Ed.  1328,  35  Sup.  Ct.  764,  holding  allotment  under  Curtis  Act  of 
1898  to  Creek  Indian  woman  who  died  before  ratification  of  Creek 
Agreement  vested  equitable  title  in  heirs  under  section  28  of  Agree- 
ment, to  be  determined  by  Creek  laws  of  descent,  not  by  Arkansas  laws 
substituted  by  Supplemental  Agreement  of  1902,  and  husband,  though 
noncitizen,  takes  half  interest. 

236  XT.  a  461^60,  69  I..  Ed.  312,  86  Sup.  Ct.  190,  MABYI^LND  STEEI. 
CO.  V.  UNITED  STATBa 

Not  cited* 
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2S5  U.  8.  461-496,  69  Lw  Bd.  316,  85  Sup.  Ot.  173,  LANKFOKD  ▼.  PLATTB 
IBON  WOBSS  CO. 

Suit  by  depositor  in  Oklahoma  bank  against  members  of  State  banking 
board  and  State  commissioner  to  compel  payments  from  depositors'  guaranty 
fund  is  suit  against  State, 

Approved  in  Farish  v.  State  Banking  Board,  235  U.  S.  510,  512, 
69  L.  Ed.  334,  336,  35  Sup.  Ct.  185,  and  American  Water  Softener 
Co.  V.  Lankford,  235  U.  S.  497,  59  L.  Ed.  380,  35  Sup.  Ct.  184,  both 
following  rule. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Farish  v.  State  Bank- 
ing Board,  235  U.  S.  513,  69  L.  Ed.  385,  35  Sup.  Ct.  185,  and  dissent- 
ing opinion  in  American  Water  Softener  Co.  v.  Lankford,  236  U.  S.  498, 
59  L.  Ed.  830,  35  Sup.  Ct.  184,  to  dissenting  opinion. 

236  U.  S.  496-498,  69  L.  Ed.  329,  36  Sup.  Ct.  184,  AMEBICAN  WATElEt 
SOFTENER  OO.  v.  I.ANKFOBD. 

Suit  by  depositor  in  Oklahoma  bank  to  compel  State  officers  to  make 
payments  from  depositors'  guaranty  fimd  is  suit  against  State. 

Approved  in  Farish  v.  State  Banking  Board,  235  U.  S.  510,  512,  59 
L.  Ed.  384,  336,  35  Sup.  Ct.  185,  following  rule. 

286  XT.  S.  498-618,  69  !■.  £d.  380,  36  Sup.   Ct.   185,   FABISH  v.   STATE 
BANKINO  BOABD. 

State  officers  are  not  subject  to  suit  by  depositors  of  insolvent  bank  to 
compel  payment  from  depositors'  guaranty  fund. 

Approved  in  American  Water  Softener  Co.  v.  Lankford,  235  U.  S. 
497,  69  li.  Ed.  830,  35  Sup.  Ct.  184,  following  rule. 

286  TT.  S.  613-622,  69  L.  Ed.  336,  36  Sup.  Ct.  193,  T72IITED  STATES  ▼. 
EEIB  B.  CO. 

Not  cited. 

236  XT.  S.  622-687,  69  L.  Ed.  341,  86  Sup.  Ct.  170,  I.AWI1OB  V.  LOEWR 

Action  of  unions  and  associations  in  circulating  "We  don't  patronize" 
and  "unfair  dealer^  lists,  in  using  union  label,  and  in  ordering  strike  of 
dealer's  employees,  was  violation  of  Sberman  Act. 

Approved  in  Hood  Rubber  Co.  v.  United  States  Rubbe;r  Co.,  229 
Fed.  587,  fact  that  person  injured  by  restriction  of  interstate  trade  in 
shoe  lasts  used  in  manufacture  of  rubber  shoes  lives  in  same  State 
where  entire  trade  originates  does  not  deprive  him  of  remedy  under 
Sherman  Act ;  United  States  v.  King,  229  Fed.  279,  holding  indictment 
for  conspiracy  in  restraint  of  trade  in  violation  of  Sherman  Act  need 
not  specifically  allege  intent  where  aasooiation  controlling  seventy-five 
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per  cent  of  commodity,  circulates  blacklist  among  members  and  non- 
members,  as  refusal  to  trade  with  persons  blacklisted  would  necessarily 
restrain  trade ;  Comellier  v.  Haverhill  Shoe  Mf rs.  Assn.,  221  Mass.  564, 
L.  &.  A.  19160,  218,  109  N.  E.  646,  employee  conducting  strike  by 
unlawful  methods  is  not  entitled  to  relief  in  equity  against  employers 
blacklisting  him. 

235  U.  8.  637--549,  L.  B.  A.  1915F,  792,  69  L.  Ed.  S50»  35  Sup.  Ot.  158,  SOUTH 
COVINOTON  ft  0.  STBEET  B.  CO.  v.  COVINCKTON. 

State  may,  In  absence  of  legislation  by  Congress,  enact  reasonable  meas- 
ures in  Interest  of  bealth,  safety  and  welfare  of  people,  altliougli  inciden- 
tally affecting  interstate  commerce. 

Approved  in  dissenting  opinion  in  Swayne  v.  Barsch,  226  Fed.  595, 
141  C.  C  A.  337,  majority  denying  admiralty  jurisdiction  of  action 
by  dock  laborer  for  personal  injury  occurring  on  dock  while  laborer 
was  engaged  in  discharging  vessel,  and  holding  Oregon  Employers' 
Liability  Act  applicable;  Kansas  City  etc.  Ry.  Co.  v.  State,  116  Ark. 
460,  174  S.  W.  225,  upholding  Full  Crew  Act  of  1907  requiring  three 
brakemen  for  freight  trains  of  more  than  twenty-five  cars  operated 
in  State. 

Distinguished  in  Swayne  v.  Barsch,  226  Fed.  586,  141  C.  C.  A.  337, 
upholding  Oregon  Employers'  Liability  Act  of  1911  abolishing  defense 
of  negligence  of  fellow-servaut. 

285  U.  S.  549-661,  59  L.  Ed.  355,  35  Sup.  Ct.  162,  NEW  YORK  EX  BEL. 
CORNELL  STEAMBOAT  CO.  ▼.  SOHMEB. 

New  York  Tax  Laws,  section  184,  imposing  privilege  tax  on  transmis- 
sion and  transportation  companies  exercising  corporate  powers  in  State 
based  on  gross  earnings  within  State  and  expressly  excluding  earnings  from 
interstate  business,  is  not  beyond  taxing  power  of  State. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60 
L.  Ed.  619,  36  Sup.  Ct.  262,  upholding  Kansas  statute  of  1913  impos- 
ing tax  on  domestic  corporation  graduated  according  to  capital  stock 
with  reasonable  maximum,  as  applied  to  domestic  corporation  engaged 
in  interstate  as  well  as  intrastate  commerce;  State  of  New  York  v. 
Sohmer,  237  U.  S.  283,  284,  59  L.  Ed.  954,  955,  35  Sup.  Ct.  549,  hold- 
ing exemption  from  taxation  in  New  York  subway  franchise  does  not 
extend  to  tax  on  privilege  to  operate  as  corporation  under  charter 
from  State,  and  upholding  tax  levied  under  Consolidated  Tax  Laws 
of  1909,  §§  182  and  184;  People  v.  Sohmer,  217  N.  Y.  449,  112  N.  E. 
182,  holding  domestic  railroad  corporation  which  leases  properties  to 
foreign  corporation  operating  railroad,  and  which  merely  maintains 
corporate  existence  to  preserve  franchise,  is  not  subject  to  tax  im- 
posed by  Tax  Law,  §  182.  . 
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285  U.  a  661-671,  69  I..  Ed.  360,  86  Sup.  Ot.  164,  OILBEET  V.  DAVID. 

Since  Judicial  Code,  section  37,  does  not  prescribe  particular  mode  of 
raising  question  of  Jurisdiction,  method  of  raising  that  question  is  within 
discretion  of  trial  judge,  and  issue  may  be  raised  by  general  denial  if  State 
practice  so  permits. 

Approved  in  Kardo  Co.  v.  Adams,  231  Fed.  965,  146  C.  C.  A.  140, 
holding  issue  as  to  citizenship  necessary  to  give  Federal  court  juris- 
diction may  be  raised  by  answer,  by  motion  or  by  any  method  appeal- 
ing to  sound  discretion  of  ^ourt. 

Change  of  domicile  arises  where  there  is  change  of  abode  and  no  present 
intention  not  to  reside  permanently  In  new  abode,  notwithstanding  floating 
intention  to  return  to  former  place  of  domicile. 

Approved  in  Denny  v.  Sumner  County,  134  Tenn.  475,  184  S.  W. 
16,  holding  change  of  abode  from  one  county  to  another  to  educate 
son  and  purchase  of  property  as  investment  without  intent  to  make 
new  residence  permanent  home  was  not  change  of  domicile  for  pur- 
pose of  taxing  personal  property;  Baker  v.  Baker,  Eccles  &  Co.,  162 
Ky.  706,  173  S.  W.  118,  holding  in  suit  by  widow  for  distribution  of 
personal  estate  of  husband,  dying  while  on  visit  to  home  in  Tennessee, 
that,  notwithstanding  floating  intention  to  return  to  Tennessee  to  re- 
side, decedent  had  become  resident  of  Kentucky. 

235  U.  S.  571-579,  50  I*.  Ed.  364,  35  Sup.  Ot  167,  7  N.  O.  C.  A.  570,  JEF- 
FKBT  MFG.  CO.  V.  BLAGO. 

Employer  cannot  attack  validity  of  Workmen's  Compensation  Act  on 
ground  that  it  discriminates  against  employees. 

Approved  in  Rail  &  River  Coal  Co.  v.  Yaple,  236  U.  S.  349,  59  L.  Ed. 
615,  35  Sup.  Ct.  359,  upholding  Ohio  run  of  mine  or  anti-screen  l^w 
of  1914,  regulating  weighing  of  coal  at  mines  and  authorizing  indus- 
trial commission  to  determine  impurities  to  ascertain  basis  of  em- 
ployee's compensation;  Jensen  v.  Southern  Pac.  Co.,  215  N.  Y.  526, 
Ann.  Caa.  1916B,  276,  L.  R.  A.  1916A,  403,  109  N.  E.  603,  9  N.  C.  C,  A. 
301,  upholding  Workmen's  Compensation  Act  (Consol.  Laws,  c.  67; 
L.  1914,  c.  41) ;  Mesta  Mach.  Co.  v.  Dunbar  Furnace  Co.,  260  Pa.  St. 
476,  95  Atl.  586,  upholding  provision  of  mechanic's  lien  law  permit- 
ting lien  for  equipping  new  or  old  structures  with  boilers,  engines 
or  other  useful  appliances,  where  objection  to  validity  of  law  as  per- 
mitting lien  on  old  building  is  made  by  owner  of  new  building. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Cas.  1915C,  68,  61. 

Equal  protection  clause  of  Fourteenth  Amendment  does  not  take  ftom 
States  right  and  power  to  classify  subjects  of  legislation,  and  It  is  onty 
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when  classification  is  arbitnry  and  unreasonable  tbat  court  can  declare  it 
beyond  legislative  authority. 

Approved  in  Tanner  v.  Little,  240  U.  S.  382,  60  L.  Ed.  701,  36  Sup. 
Ct.  383,  upholding  Washington  Laws  of  1913  imposing  prohibitive 
license  tax  upon  merchants  using  trading-stamps;  Nolen  v.  Rieehman, 
225  Fed.  821,  upholding  Tennessee  act  of  1915  regulating  jitneys; 
United  States  v.  Grand  Rapids  etc.  Ry.  Co.,  224  Fed.  671,  140  C.  C.  A. 
177,  upholding  Hours  of  Service  Act  of  1907;  Central  Trust  Co.  v. 
George  Lueders  &  Co.,  221  Fed.  831,  137  C.  C.  A.  387,  upholding 
Kentucky  statute,  §  2487,  giving  employees  and  materialmen  lien  upon 
property  of  public  service  corporation  on  its  distribution  among  cred- 
itors. 

Workneii's  compensation  law  of  Ohio  is  not  so  arbitrary  or  onreaaon- 
Able  in  its  daasiflcation  as  to  tender  it  void  under  Fourteenth  Amendment, 
becanse  it  abolishes  defense  of  oontzlbntory  negligence  as  to  eaq^oyers  hav- 
ing more  than  five  employees  who  do  not  come  in  on  plan,  but  leaves  sneh 
defense  to  employers  having  less  than  five  enq^oyees. 

Approved  in  Jensen  v.  Southern  Pac.  Co.,  215  N.  T.  624,  Ann.  Caa. 
1916B,  276,  L.  R.  A.  .1916A,  408,  109  N.  E.  603,  9  N.  C.  C.  A.  301, 
upholding  Workmen's  Compensation  Act  (Laws  1914,  c.  41). 

Constitutionality  of  Workmen's  Compensation  Act.  Note,  Ann. 
Oafi.  1916B,  1289. 

Constitutionality  of  workmen's  compensation  and  industrial  insur- 
ance.   Note,  L  R.  A.  1916A,.  418,  428. 

Constitutionality  of  compensation  acts  elective  as  to  the  employer 
but  compulsory  as  to  the  employee.    Note.  9  N.  0.  0.  A.  856. 

Constitutional  questions  raised  by  the  enactment  of  compulsory 
workmen's  compensation  acts  based  upon  State  insurance  funds, 
and  compensation  acts  modeled  after  the  British  act  of  1906. 
Note,  10  N.  0.  0.  A.  87,  66. 

.  Compensation  acts  substitute  method  of  compensation  by  means  of  in- 
vestigation and  hearing  before  board  for  what  was  regarded  as  unfair  or 
inadequate  system'  baaed  upon  statutes  or  common  law. 

Approved  in  Staley  v.  Illinois  Central  R.  R.  Co.,  268  111.  378, 
L.  R.  A.  1916A,  450,  i09  N.  E.  349,  recovery  for  death  of  machinist 
in  terminal  yard  while  repairing  engine  used  in  interstate  commerce 
must  be  under  Federal  Employers'  Liability  Act,  not  under  State  Work- 
men's Compensation  Act. 

Miscellaneous.  Cited  in  Vandalia  R.  R.  Co.  v.  Stilwell,  239  U.  S. 
637,  60  L.  Ed.  480,  36  Sup.  Ct.  445^  affirming  judgment  on  authority 
of  principal  case. 
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236  XT.  8.  579^683,  69  L.  Ed.  370,  85  Sup.  Ot.  150,  BSEBOELlS  ▼.  WILSON. 

*  Not  cited. 

235  U.  8.  684-589,  59  L.  Ed.  372,  35  8np.  Ct.  162,  HUIJf  ▼.  BIOKa 

TTnder  Bankruptcy  Act,  section  8,  assets  of  banlmipt*s  estate  In  hands 
of  trustee  in  bankruptcy  are  chargeable  with  allowance  to  widow  and  chil- 
dren to  which  they  were  entitled  under  State  law,  though  title  vested  in 
trustee  under  section  70  prior  to  death  of  bankrupt. 

Approved  in  In  re  Scott,  226  Fed.  202,  141  C.  C.  A.  663,  right  of 
widow  of  bankrupt  to  allowance  from  his  estate  under  State  law  is  not 
affected  by  assignment  for  benefit  of  creditors  within  four  months 
of  bankruptcy  which  is  void  under  Bankruptcy  Act,  and  upholding 
award  to  widow  under  Bankruptcy  Act,  §  8 ;  Central  Trust  Co.  v. 
Georgo  Lueders  &  Co.,  221  Fed.  837,  137  C.  C.  A.  387,  upholding  Ken- 
tucky Statute,  §  2487,  giving  employees  and  materialmen  lien  upon 
property  of  public  service  corporation  upon  its  distribution  among 
creditors. 

236  U.  8.  589-601,  69  L.  Ed.  374,  86  Sup.  Ot.  154,  BROWN  T.  FLETOHES. 

Judicial  Oode,  section  24,  prohibiting  Federal  court  to  entertain  Juris- 
diction of  actions  by  assignees  upon  promissory  notes  or  other  choses  in 
action,  does  not  apiriy  to  suit  to  xecojrer  specific  thing  or  damages  for  its 
wrongful  caption  or  detention. 

Approved  in  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  655, 144  C.  C.  A. 
62,  suit  by  grantee  of  standing  timber  from  prior  grantee  to  enjoin 
cutting  of  timber  is  not  by  assignee  of  chose  in  action  within  meaning 
of  Judicial  Code,  §  24 ;  Power  &  Irrigation  Co.  of  Clear  Lake  v.  Capay 
Ditch  Co.,  226  Fed.  640,  141  C.  C.  A.  454,  holding  bill  in  nature  of 
mortgagor's  bill  to  redeem  was  not  suit  upon  chose  in  action  within 
Judicial  Code,  §  24 ;  Oak  Grove  Const.  Co.  v.  Jefferson  County,  219 
Fed.  860,  135  C.  C.  A.  528,  holding  provision  of  act  of  1887,  as 
amended  in  1888,  prohibiting  suit  by  assignee  in  Federal  court  to  re- 
cover contents  of  chose  in  action  unless  maintainable  by  assignor,  docs 
not  apply  to  action  by  Alabama  corporation  on  Tennessee  contract  to 
perform  public  work  for  Tennessee  county,  which  contract  was  as- 
signed to  Tennessee  partnership. 

Miscellaneous.  Cited  in  Brown  v.  Fletcher,  231  Fed.  93,  145  C.  C.  A. 
280,  another  phase  of  same  litigation. 

236  XT.  S.  601-610,  59  L.  Ed.  879,  35  Snp.  Ct.  146,  LOOISVILLE  As  N.  S.  S. 
CO.  ▼.  FINN. 

Jurisdiction  of  Federal  court  invoked  because  of  Federal  question  and 
not  because  of  diversity  of  cittsenship  extends  to  determination  of  all  qpvB- 
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tlonB  presented,  trrespectiye  of  dispesitlon  ot  Federal  qnestioiis,  or  wlietber 
it  Is  necessary  to  decide  tbem  at  all. 

Approved  in  McGowan  v.  Parish,  237  U.  S.  292,  59  L.  Ed.  962,  35 

Sup.  Ct.  543,  applying  rule  where  Federal  Supreme  Court's  jurisdiction 

is  invoked  on  appeal  from  Circuit  Court  of  Appeals  of  District  of 

Columbia  under  Judicial  Code,  §  250,  upon  substantial  ground  other 

than  jurisdiction. 

AdmlnistratlTe  order  made  indisputably  contrary  to  evidence,  or  with- 
out evidence,  must  be  deemed  arbitrary  and  subject  to  be  set  aside. 

Approved  in  State  v.  Florida  etc.  Ry.  Co.,  69  Fla.  182,  186,  67  South. 
911,  912,  holding  order  of  State  railroad  commission  directing  estab- 
lishment of  railroad  station  unreasonable  in  view  of  facilities  furnished 
and  traffic  received. 

Wliere  carrier  voluntarily  establishes  low  rates  and  maintains  them  for 
many  years  after  reason  for  introducing  them  ceased  to  exist,  and  subse- 
quently withdraws  them,  not  because  of  inadequacy  but  because  they  gave 
rise  to  discrimination,  reasonable  inference  is  that  special  rates  were  reason- 
able and  adequate  compensation,  and  that  rates  thereafter  charged  were 
extortionate. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  North  Dakota,  236  U.  S 
604,  Ann.  Oas.  1916A,  1,  59  L.  Ed.  745,  35  Sup.  Ct.  429,  holding  void 
North  Dakota  statute  establishing  maximum  intrastate  freight  rates 
on  coal  in  carload  lots  is  void  as  requiring  carrier  to  transport  com- 
modity at  loss  or  for  merely  nominal  compensation;  People  v.  Public 
Service  Commission,  215  N.  Y.  250,  109  N.  E.  255,  reversing  decision 
of  commission  that  burden  of  justifying  increase  in  rates  rested  upon 
railroad,  where  increase  was  made  before  adoption  of  act  of  Congress 
of  1910  and  of  laws  of  New  York  of  1914. 

Matters  to  be  considered    on  issue  of    reasonableness  of    rates 
charged  for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  15. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Oas.  1915C,  58. 

235  V.  8.  610-625,  69  L.  Ed.  385,  35  Sup.  Ct.  140,  HENBBIOK  T.  MABT- 
LAND. 

Movement  of  motor  vehicles  over  highways  is  attended  by  constant  and 
serious  dangers  to  public  and  is  abnormally  destructive  to  hij^ways  them- 
selves, and  regulation  thereof  is  within  police  power  of  State. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  823,  upholding  Tennessee 

act  of  1915  regulating  jitneys;  Ex  parte  Kessler,  26  Idaho,  775,  Ann. 

Oai.  1917A,  228,  L.  R.  A.  1915D,  822,  146  Pac.  116,  upholding  Laws 
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1913,  c.  179,  regulating  motor  vehicles  using  State  highways,  and  im- 
posing license  fee. 

Excise  or  license  tax  upon  motor  vehicles.  Note,  L.  B.  A.  1915D, 
822. 

Beasonableness  of  State's  action  is  always  suhject  to  inqairy  In  so  far 
as  It  affects  interstate  commerce,  and  in  that  regard  it  is  subordinate  to  the 
will  of  Congress. 

Approved  in  Lusk  v.  Town  of  Dora,  224  Fed.  651,  holding  ordinance 
regulating  speed  of  interstate  trains  to  six  miles  an  hour  is  void, 
where  track  is  unfit  for  pedestrians,  and  dangers  at  four  grade  cross- 
ings may  be  eliminated  by  flagmen. 

Who  may  raise  objection  to  constitutionality  of  statute  or  ordi- 
nance.   Note,  Ann.  Oas.  1915C,  58. 

Constitutionality  of  compensation  acts  elective  as  to  the  employer 
but  compulsory  as  to  the  employee.    Note,  9  K.  0.  0.  A.  854. 

236  U.  8.  625-635,  69  L.  Ed.  392,  36  Sup.  Ct.  143,  7  N.  O.  0.  A.  814,  NOR- 
FOLK ft  W.  B.  B.  CO.  v.  HOIABOOK. 

Under  Employers'  Liability  Act,  where  death  is  instantaneous,  benefi- 
ciaries can  recover  their  pecuniary  loss  and  nothing  more;  but  relationship 
between  them  and  deceased  is  proper  circumstance  for  consideration. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  238  U.  S.  604, 
59  L.  Ed.  1483,  35  Sup.  Ct.  844,  holding  damages  recoverable  by  rela- 
tives under  Federal  Employers'  Liability  Act  of  1908,  as  amended 
in  1910,  are  limited  to  compensation  for  loss  resulting  from  death 
which  deprived  tl^em  of  reasonable  expectation  of  pecuniary  benefits; 
Louisville  etc.  B.  Co.  v.  Halloway's  Admr.,  168  Ky.  264, 181  S.  W,  1128, 
holding  averment  of  pecuniary  loss  sufficient  in  action  by  administrator 
under  Federal  Employers*  Liability  Act,  for  death  of  railway  engineer 
for  benefit  of  widow;  Nashville  etc.  Ry.  Co.  v.  Anderson,  134  Tenn. 
684,  185  S.  W.  681,  reversing  judgment  for  erroneous  instruction  in 
action  for  death  by  administrator  for  benefit  of  widow  and  minor 
child,  where  there  was  no  proof  of  customary  contribution  to  support 

and  nothing  to  indicate  what  they  might  have  expected. 

»  • 

Charge  that  Jury  might  take  into  consideration  the  care,  attention,  in- 
struction, training,  advice  and  guidance,  which  evidence  showed  deceased 
employee  might  have  been  expected  to  give  his  children  during  their  min- 
ority,  and  should  include  pecuniary  value  thereof  in  damages  assessed,  was 
proper. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Rodgers,  118  Ark.  270,  176 
S.  W.   699,  holding  instruction  on  contributory  negligence  in  action 
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under  Federal  Employers'  Liability  Act  following  words  of  statute 
and  explaining  meaning  was  correct;  Louisville  etc.  R.  Co.  v.  Hallo- 
way's  Admr.,  168  Ky.  271,  181  S.  W.  1130,  holding  in  action  by  admin- 
istrator under  Federal  Employers'  Liability  Act,  for  death  of  railway 
employee,  jury  could,  in  determining  pecuniary  loss,  consider  earn- 
ing capacity,  a^,  health,  habits,  character,  occupation,  expectancy  of 
life,  and  mental  and  physical  disposition  to  labor;  Nashville  etc. 
Ry.  Co.  V.  Anderson,  134  Tenn.  685,  686,  185  S.  W.  682,  holding  in 
action  for  death  under  Federal  Employers'  Liability  Act,  proof  shows 
wife  and  child  were  dependent  upon  deceased  employee  for  support, 
but  does  not  show  value  of  customary  contributions. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  18. 

236  V.  8.  635-641,  69  L.  Ed.  395,  36  Sap.  Ot.  226,  WATHEN  ▼.  JA0K8OK 
OIL  9t  BEFINIKO  00. 

Stockholder  was  not  entitled  to  sue  without  allowing  to  satisf action  of 
court  that  he  had  eztiaaated  means  within  his  reach  to  obtain  action  hy  the 
corporation  in  conformity  with  his  wishes. 

Approved  in  Bartlett  v.  New  York  etc.  R.  Co.,  221  Mass.  533,  109 
N.  E.  454,  holding  bill  of  stockholders  for  wrongs  to  corporation  by 
past  directors  and  ten  of  present  twenty-three  directors  does  not  show 
exhaustion  of  available  means  to  secure  action  by  corporation. 

235  TT.  a  641-661,  59  la.  Ed.  398,  36  Sup.  Ct.  221,  DOWAOIAO  MFG.  OO.  ▼. 
BONKESOTA  MOLINE  PLOW  OO. 

Profits  arising  ftom  infringing  sales  of  patented  article,  attributable  in 
part  to  patented  improvement  and  in  part  to  unpatented  device,  should  be 
apportioned. 

Approved  in  Underwood  Typewriter  Co.  v.  Steams  &  Co.,  227  Fed. 
80,  14J.  C.  C.  A.  622,  holding  in  suit  to  recover  profits  for  infringe- 
ment by  use  of  tabulator  attachment  to  typewriter,  infringer  is  not 
required  to  relinquish  all  profits  from  sale  of  entire  m&chine,  and 
where  infringement  was  not  willful,  burden  was  on  plaintiff  to  show 
what  part  of  profit  was  due  to  infringing  element;  Stockham  v.  Dun- 
can, 226  Fed.  744,  141  C.  C.  A.  496,  allowing  recovery  of  entire  net 
profits  which  complainant  would  have  realized  had  it  constructed  plant 
infringing  patent  for  coal-washer,  where  apportionment  was  impos- 
sible; Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226  Fed.  731, 
141  C.  C.  A.  486,  allowing  recovery  of  entire  profits  from  infringement 
of  patent  for  process  of  making  wire  glass;  Seeger  Refrigerator  Co. 
V.  American  Car  &  Foundry  Co.,  219  Fed.  571,  135  C.  C.  A.  333,  re- 
versing decree  for  nominal  damages  on  accounting  for  profits  from  use 
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of  patented  improvement  on  partition  for  refrigerator  freight-ear^ 
where  eviden<;e  as  to  relative  cost  of  partition  and  other  parts  of  car 
is  sufficient  basis  for  apportionment  of  cost. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co., 
240  U.  S.  260,  60  L.  Ed.  635,  36  Sup.  Ct.  272,  where  infringement  of 
trademark  is  fraudulent  and  apportionment  would  be  impossible  from 
nature  of  case,^  complainant  is  not  required  to  apportion  between  profits 
attributable  to  infringement  and  those  due  to  intrinsic  merit  of  in- 
fringing article. 

Burden  of  apporttonment  of  profits  from  infringing  sales  attribatame 
In  part  to  patent  and  in  part  to  Infringing  device  is  on  plaintiff. 

Approved  in  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  220 
Fed.  885,  136  C.  C.  A.  446,  holding  burden  was  on  complainant  to 
show  what  part  of  infringer's  profits  arose  from  use  of  patented  tabu- 
lator attachment  for  typewriting  machine. 

As  eixcliulTe  rlgbt  conferred  by  patent  is  prdperty,  infringement  is  tortl- 
ons  taking  of  part  of  that  property,  and  normal  measure  of  damages  is  prop- 
erty taken. 

Approved  in  Swindell  v.  Youngstown  Sheet  &  Tube  Co.,  <230  Fed. 
442,  144  C.  C.  A.  580,  holding  patent  law  is  source  of  right  to  exclude 
others  from  making,  using  and  vending  patented  improvement  in 
annealing  furnaces. 

Where  patent  owner  grants  licenses  to  others  to  deal  in  patented  article, 

established  royalty  is  Indicative  of  value  taken  and  is  measure  of  damages. 

Approved  in  Consolidated  Rubber  Tire  Co.  v.  Diamond  Rubber  Co., 

226  Fed.  459,  allowing  accounting  •  for  contributory  infringement  in 

selling  rubber  stock  for  use  in  Grant  tire. 

235  V.  8.  661-668,  69  Ii.  Ed.  406,  35  Sop.  Ct  214,  WADLET  SOaTHEBN 
BT.  CO.  V.  aiSOBaiA. 

Decision  of  highest  State  court  that  order  of  State  BaUroad  Commis- 
sion is  in  compliance  with  statute  and  not  arbitrary  is  binding  upon  Federia 
Supreme  Court  so  far  as  State  law  is  concerned. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission, 
240  U.  S.  327,  60  la.  Ed.  671,  36  Sup.  Ct.  260,  upholding  order  of  com- 
mission, pursuant  to  provision  of  Georgia  Code,  §  2664,  requiring 
physical  connection  of  two  railroads;  In  re  Floyd,  225  Fed.  265,  hold- 
ing assignments  of  notes,  mortgages  and  accounts  need  not  be  recorded 
to  be  valid  against  subsequent  creditors  or  purchasers  under  South 
Carolina  Civil  Code  1912,  %  3542. 

Order  of  Oeorgla  Baihroad  Commission  requiring  cazrler  to  dairist  fimn 
requiring  payment  la  advance  ttom  one  shipper  while  extending  credit  to 
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aaotlieT  is  not  so  arbitrary  and  unreasonable  as  to  be  void  uider  Fourteenth 
Amendment  as  denial  of  due  process. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  S.  455,  60  L.  Ed. 
1099,  36  Sup.  Ct.  637,  upholding  Oregon  statutes  of  1913  establishing 
proceedings  before  State  water  board  for  ascertainment  and  adjndi-^ 
cation  of  rights  of  claimants  to  same  water. 

Wbere  penalties  for  disobedience  of  statute  are  by  fines  so  enormous  aa 
to  prevent  resort  to  courts  to  test  validity  of  statute,  result  is  same  as  if 
law  prohibited  Judicial  construction;  but  penalty  provisions  whlcb  are  separ- 
able do  not  invalidate  entire  statute. 

Approved  in  Southwestern  Tel.  &  Tel.  Co.  v.  Danaher,  238  U.  S.  491, 
L.  R.  A.  1916A,  1208,  59  L.  Ed.  1422,  35  Sup.  Ct.  886,  penalty  pro- 
. visions  of  Arkansas  statute  prohibiting  discrimination  hy  telephone 
companies  are  void  as  denial  of  due  process;  Wathen  v.  Jackson  Oil 
etc.  Co.,  235  U.  S.  640,  59  L.  Ed.  397,  35  Sup.  Ct.  225,  assertion  in 
stockholder's  suit  to  enjoin  officers  of  corporation  from  complying  with 
ten  hour  law  of  Mississippi  that  directors  intend  to  comply  with  it  for 
fear  of  incurring  penalties  is  insufficient  under  Equity  Rule  27,  as 
corporation  would  he  entitled  to  protection  against  x>enalties  denying 
Access  to  courts. 

Order  of  court  as  defense  to  criminal  prosecution.    Note,  L.  R.  A. 
1916B,  768. 

Miscellaneous.  Cited  in  State  v.  Chicago  etc.  Ry.  Co.,  130  Minn. 
149,  L.  R.  A.  1916B,  764,  153  N.  W.  321,  holding  State  court  is  under 
oblation  to  respect  injunction  of  Federal  court  restraining  enforce- 
ment of  statute  pending  determination  of  its  validity,  and  exclusion 
of  injunction  order  from  evidence  in  prosecution  of  railroad  agent  for 
violation  of  statute  was  error. 

235  0.  S.  669-682,  li.  R.  A.  19160,  884,  59  !■.  Ed.  415,  S5  Sup.  Ot.  210,  ARI- 
ZONA ft  N.  M.  R.  R.  CO.  V.  OLABK. 

Reinoval  proceedings  held  to  be  in  nature  of  process  to  bring  parties 
before  court,  and  voluntary  appearance  of  parties  was  equivalent  to  waiver 
of  formal  defects  in  proceedings. 

Approved  in  United  States  v.  Hvoslef,  237  U.  S.  12,  Ann.  Gas.  1916A, 
286,  59  L.  Ed.  818,  35  Sup.  Ct.  459,  pleading  to  merits  without  object- 
ing that  suit  was  brought  in  wrong  Federal  district  waives  require- 
ment to  Tucker  Act  of  1887,  §  5,  that  suits  upon  claims  against  United 
States  must  be  brought  in  district  in  which  plaintiff  resides. 

Under  Revised  Statutes  of  Arizona  of  1901,  section  2535,  subdivisicm  6» 
providing  that  physician  or  surgeon  cannot  be  examined  as  to  communica- 
tion by  patient  without  latter's  consent,  unless  patient  voluntarily  testifies 
aa  to  such  communication,  evidence  of  physician  is  properly  excluded  where 
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patient  Toliiiitazlly  testlfleB  u  to  his  injuries  Imt  not  as  to  commimicatlons 
made  to  physician. 

Approved  in  Maryland  Casualty  Co.  v.  Moloney,  119  Ark.  441,  178 
S.  W.  389,  holding  plaintiff  in  action  on  accident  policy  issued  to 
her  husband,  by  alleging  that  accident  caused  his  death,  did  not  waive 
privilege  to  object  to  testimony  of  two  attending  physicians  that  death 
resulted  from  another  cause;  Carmody  v.  Capital  Traction  Co.,  43 
App.  D.  C.  248,  Ann.  Gas.  1916D,  706,  holding  D.  C.  Code,  §  1073, 
prohibiting  physician  or  surgeon  from  disclosing,  without  consent  of 
patient  or  his  legal  representative,  information  acquired  in  his  profes- 
sional capacity,  does  not  prevent  physician  from  disclosing,  in  action 
for  death,  information  procured  at  autopsy,  where  physician  had  not 
attended  patent  in  lifetime. 

Whether  privilege  as  to  information  acquired  by  physician  extends 
to  physician  not  employed  by  patient.  Note,  L.  B.  A.  1915F, 
890. 

Admissibility  of  evidence  as  to  habits,  custom  or  reputation  of  one 
injured  or  killed,  on  question  of  his  own  negligence.  Note, 
L.  R.  A.  1916B,  830. 

Federal  Employers'  Liability  Act.    Note,  L.  B.  A.  19150,  79. 

Workmen's  eompensation.    Note,  L.  B.  A.  1916A,  216. 

285  U.  8.  686,  59  L.  Ed.  425,  35  8np.  Ot.  203,  FEBALTA  v.  STATE  OF 
OALIFOBNIA. 

Cited  in  Freeman  v.  United  States,  227  Fed.  735. 

236  U.  8.  688,  69  L.  Ed.  426,  35  8np.  Ot.  204,  WASHINGKTOK  DBEDaiNO 
ETO.  OO.  v.  WASHINaTON. 

Cited  in  Washington  Dredging  etc.  Co.  v.  Kinnear,  239  U.  S.  633, 
60  L.  Ed.  477,  36  Sup.  Ct.  220. 

235  U.  8.  693,  59  li.  Ed.  429,  85  Sup.  Ot.  206,  OHIOAOO  ETO.  BT.  OO.  ▼. 
HAKSON. 

Cited  in  Minneapolis  etc.  Ry.  Co.  v.  Leora,  235  U.  S.  694,  59  L.  Ed. 
429,  35  Sup.  Ct.  208. 

235  XT.  8.  700,  59  li.  Ed.  4S2,  35  Snp.  Ot.  201,  ANDEBSON  T.  OHENATTLT. 
Cited  in  In  re  Virgin,  224  Fed.  131. 
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236  XTNITED  STATES. 


286  XT.  a  l-48»  It.  R.  A.  1»160,  960,  69  I..  Bd.  441,  86  B99.  Ot.  240,  OOP- 
PAOB  T.  KANSAS. 

Kansas  statute  declaring  it  misdemeanor  pimisbable  by  fine  or  imprison- 
ment for  employer  to  require  employee  to  agree  not  to  become  or  remain 
member  of  labor  organisation  during  his  employment  is  void  as  repugnant 
to  "due  process"  clause  of  Fourteentb  Amendment. 

Approved  in  Cornellier  v.  Haverhill  Shoe  Mfrs.  Assn.,  221  Mass.  559, 
L.  R.  A.  19160,  218,  109  N.  E.  644,  holding  employee  by  reason  of 
unlawful  methods  in  conducting  strike  could  not  obtain  relief  in  equity 
against  employers  blacklisting  him,  but  must  seek  redress  in  action 
at  law;  Jackson  v.  Bei^ger,  92  Ohio  St.  132,  110  N.  E.  733,  holding 
void  Gen.  Code,  §  12,943,  making  it  criminal  offense  for  employer  to 
discharge  or  threaten  to  discharge  employee  because  of  connection  with 
labor  organization;  dissenting  opinion  in  People  v.  Crane,  214  N.  Y. 
198,  Abxl  Oas.  1915B,  1264,  108  N.  E.  442,  majority  upholding  Labor 
Law  (Consol.  Laws,  c.  31),  §  14,  requiring  only  citizens  of  United  States 
to  be  employed  in  construction  of  public  works  and  giving  preference 
to  citizens  of  State. 

Distinguished  in  dissenting  opinion  in  Jackson  v.  Berker,  92  Ohio 
152,  110  N.  E,  738,  majority  holding  void  Gen.  Code,  §  12,943,  making 
it  offense  for  employer  to  discharge  or  threaten  to  discharge  employee 
because  of  connection  with  labor  organization. 

Included  in  right  of  personal  liberty  and  right  of  private  property,  par- 
taking of  nature  of  each,  is  ngbt  to  make  contracts  for  acquisition  of  prop- 
erty, cblef  among  which  is  that  of  personal  employment,  and  If  this  right 
Is  arbitrarily  Interfered  with,  there  is  substantial  impairment  of  liberty  In 
eonstltntlonal  sense. 

(1167) 
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Approved  in  Truax  v.  Raich,  239  IT.  S.  41,  60  L.  Ed.  135,  36  Sup. 
Ct.  10,  holding  void  Arizona  statute  of  1914,  requiring  employers  of 
more  than  five  men  to  employ  not  less  than  eighty  per  cent  of  qualified 
electors  or  native-bom  citizens  of  United  States;  Miller  v.  Wilson,  236 
U.  S.  380,  L.  K.  A.  1916F,  829,  59  L.  Ed.  680,  35  Sup.  Ct.  342,  uphold- 
ing California  statute  of  1911  limiting  hours  of  women  in  specified 
occupations  including  hotels;  In  re  Opinion  of  the  Justices,  220  Mass. 
630,  108  N.  E.  808,  proposed  statute  prohibiting  railroad  under  heavy 
penalty  from  discharging  employee  by  reason  of  information  touching 
his  conduct  unti^  he  i8|^lowed  to  make  statement  in  presence  of  person 
furnishing  information  violates  Fourteenth  Amendment;  dissenting 
opinion  in  People  v.  Crane,  214  N.  T.  190,  Ann.  Gas.  1915B,  1254,  108 
N.  E.  439,  majority  upholding  Labor  Law,  §  14,  requiring  only  citizens 
of  United  States  to  be  employed  in  construction  of  public  works,  and 
gi^ving  preference  to  citizens  of  State. 

State  may  net  paniBh  as  '^coercion"  on  part  of  eatployen  toward  em- 
ployees conduct  wMcli  is  entirely  devoid  of  element  of  ooeicion,  compiilsion, 
''<dtre88  or  undue  influence,  and  cannot  by  designating  as  coercion  coaduct 
wliich  is  not  sucb,  render  criminal  normal  and  essentially  innocent  ezwclsa 
of  personal  liberty  or  property  rights,  for  to  permit  this  would  deinlve  Four- 
teenth Amendment  of  its  effective  force. 

Approved  in. United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  400, 
406,  holding  leases  of  machinery  for  long  term  with  license  for  term 
of  patent,  requiring  lessee  to  use  other  related  machines  under  penalty  of 
cancellation  of  lease,  not  void  under  Sherman  Act;  dissenting  opinion 
in  People  v.  Crane,  214  N.  Y.  195,  Ann.  Cas.  1915B,  1254,  108  N.  E. 
441,'"  majority  upholding  Labor  Law,  §  14,  requiring  only  citizens  of 
United  States  to  be  employed  in  construction  of  public  works,  and 
giving  preference  to  citizens  of  State. 

Censtitutional  freedom  of  contiaet  does  not  mean  that  party  is  to  be 
as  firee  after  making  contract  as  before;  he  is  not  free  to  break  it  without 
accountability. 

Approved  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  400, 
upholding  leases  of  machineiy  for  long  term  with  license  for  term  of 
patent,  requiring  lessees  to  use  other  related  machines  under  penalty 
of  cancellation,  of.  lease. 

Belief  of  workman  that  only  by  belonging  to  union  can  he  secure  fair 
cqiitract  may  be  enf oreed  by  law  in  order  to  establish  eqnaUty  of  position 
between  parties  (diBsenting  oiHnion). 

Distinguished  in  United  States  v.  United  Shoe  Mach.  Co.,  222  Fed. 
407^  upholding  leases,  of  machinery  for  long  term,  with  license  for  term 
of  patent,  requiring  lesseea  to  use  other  related  maehines- under  pen- 
alty of  cancellation  of  lease. 
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236  U.  a  43-49,  59  L.  Bd.  467,  36  Bup.  Ot.  236,  KINNBT  T.  PLYMOXTTH 
BOCK  SQUAB  GO. 

MiscellaneoQS.  Cited  in  Eanney  v.  Plymouth  Roek  Squab  Co.,  241 
U.  S.  654,  60  L.  Ed.  1223,  36  Sup.  Ct.  723,  dismissing,  for  want  of  juris- 
diction. 

236  U.  S.  50x58,  59  L.  Bd.  460,  36  Sup.  Ot.  230,  TOST  T.  1>AXAmAA  COUNTY. 
Bight  givea  in  bonds  issued  tiy  .coun^  puisuant  to  legislative  aotbority 
to  have  tax  levied,  collected  and  applied  to  their  payment,  iB  to  have  such 
tax  levied  and  collected  in  manner  provided  by  statute,  and  courts  cannot 
substitute  their  own  appointee  in  place  of  one  ccmtemplated  by  the  act. 

Approved  in  Wright  v.  Central  of  Gcoi^a  Ry.  Co.,  236  U.  S.  681, 
59  L,  Ed.  785,  36  Sup.  Ct.  471,  holding  lessee  of  railroad  built  under 
special  charter  under  which  property  was  not  subject  to  tax  higher 
than  specified  per  cent  is  not  subject  to  ad  valorem  tax  as  owner  of 
property. 

236  U.  &  68-67,  69  L.  Ed.  465,  35  Sup.  Ct.  230,  BETNOI«DS  V.  FEWBLL. 

Under  Original  Creek  Agreement  of  1901,  section  28,  making  Creek  laws 
of  descent  and  distribution  controlling,  noncitizen,  though  not  entitled  to 
take  allotment  in  his  own  right,  is  entitled  to  take  as  heir  of  deceased  in- 
fant child  who  mm  enrolled  moaber  of  tribe. 

Approved  in  Shellenbaiger  v.  Fewell,  236  U.  S.  69,  70,  69  L.  Ed.  471, 
35  Sup.  Ct.  234,  following  rule ;  Woodward  v.  De  Graffenried,  238  U.  S. 
319,  59  la.  Ed.  1828,  35  Sup.  Ct.  764,  holding  equitable  title  to  allot- 
ment made  under  Curtis  Act  of  1898  to  Creek  female  citizen  who  died 
before  ratification  in  1901  of  Original  Creek  Agreement,  vested  in  her 
heirs  under  section  28  of  Agreement,  and '  Creek  law  of  descent,  not 
that  of  Arkansas  applying,  husband  though  noncitiT^,  takes  half  interest. 

Iaws  of  Cre^  were  uAcertain  and  ambigueUs,  and  although  construc- 
tion of  tribal  law  by  State  Supreme  Court  is  not  construction  of  State  law, 
Federal  Supreme  Court  will  not,  in  case  at  most  debatable,  overturn  local 
rule  of  construction  which  for  years  has  governed  transfers  of  property. 

Approved  in  Truskett  v.  Closser,  236  U.  S.  229,  59  L.  Ed.  552,  35 
Sup.  Ct.  385,  construction  of  act  of  1908  by  State  and  Federal  courts 
tliat  act  of  Congress  of  1908,  relating  to  disposition  of  allotments  to 
minors  of  Five  Civilized  Tribes  dominated  provisions  of  State  law, 
has  become  rule  of  property,  and  title  to  property  under  by  minor's 
guardian  pursuant  to  act  of  1908  is  valid. 

236  U..  S.  .68-70,  69  L.  B4.  470,  36  Sup.  Ot.  234,  SHEUiSNBABaEB  v. 
FBWBLL. 

Under  Original  Creek  Agreement  of  1901,  section  28,  providing  that 
lands  allotted  to  membem  of  tribe  descend  to  heirs  according  to  Creek  laws 
XX— 74 
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of  dawMnt  and  diitribiitloii,  nondttsen  knabuid  ii  «ntitled  to  landB  allotted 
to  deceased  dtlseii  wife. 

Approved  in  Woodward  v.  De  Graffenried,  238  IT.  8.  319,  59  L.  Ed. 
1828»  35  Sap.  €t.  764,  holding  allotment  under  Cartis  Act  to  Creek 
Indian  woman  dying  before  ratification  of  Original  Creek  Agreement 
vested  equitable  title  in  her  heirs  under  section  28  of  Agreement,  to  be 
determined  .by  Creek  laws  of  descent,  not  by  Arkansas  laws  substi- 
tnted  by  Supplemented  Agreement  of  1902,  and  husband,  though  non- 
citizen,  takes  half  interest. 

236  V.  S.  70-76,  59  L.  Ed.  471,  35  Sap.  Ot  227,  LESSEE  Y.  OBAY. 

A  claim  for  damages  against  partner  ailsing  out  of  fallmre  of  Arm  to 
perf onn  an  eixecatory  contract  for  purdiase  of  merchandise  is  released  by 
discharge  of  Him  and  its  memben  in  bankruptcy. 

Approved  in  Central  Trust  Co.  v.  Chicago  Auditorium  Assn.,  240 

U.  S.  592,  60  L.  Ed.  816,  36  Sup.  Ct.  415,  holding  claim  for  damages 

for  breach  of  contract  hy  intervention  of  bankruptcy  is  jnrovable  under 

section  63a  (4),  and  damages  may  be  liquidated  under  section  63b. 

236  0.  a  75-78,  59  I..  Ed.  475,  35  Sa».  Ot  229,  8TEABNS  T.  WOOD. 

OActr  of  national  goaid  whose  personal  rigltts  are  not  violated  and 
whose  rank  remains  undianged  thereby  cannot  question  validity  of  General 
Order  in  Circular  Ko.  8,  issued  under  Act  of  1903,  section  3,  as  amended  in 
1908,  rdative  to  organisatloa,  armament  and  disniiilino  of  miUtiaw 

Approved  in  United  States  v.  Hamburg-Amerikanische  Packet  Co., 
239  U.  S.  476,  60  L.  Ed.  391,  36  Sup.  Ct.  216,  dismissing  suit  to  dis- 
solve corporation  as  illegal  under  Anti-trust  Act,  where  case  has  be- 
come moot  because  of  £urox>ean  war. 

Miscellaneous.  Cited  in  Kansas  City  ete.  Ry.  Co.  v.  JTexas,  241  U.  S. 
651,  60  L.  Ed.  1221,  36  Sup.  Ct.  553,  and  Director  of  Prisons  v.  Court 
of  First  Instance,  239  U.  S.  634,  60  L.  Ed.  478,  36  Sup.  Ct.  220,  both 
dismissing  for  want  of  jurisdiction. 

236  XT.  S.  7&-95,  59  !■.  Ed.  476,  35  Sup.  Ot.  267,  BUBDIOK  V.  UHITED 
STATES^ 

Miscellaneous.  Cited  in  Curtin  v.  United  States,  236  U.  S.  96,  97, 
59  la.  Ed.  482,  483,  35  Sup.  Ct.  271,  companion  case. 

236  XT.   8.  96*97,  69  Ii.  Ed.  482,  86   Bo^.  Ot.  871,  OUKTUN   T.  17NITBD 
STATES* 

Not  cited. 
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SWTJ.  &  9^100,  59  L.  Ed.  483^  85  Snp.  Ot.  264,  BUFFT  T.  CHABAK. 

Under  recorded  mortgage  of  personal  property  in  Massachusetts,  made 
witbln  four  montbs  of  petition  In  bankruptcy,  mortgagee,  having  taken  pos- 
session of  property  is  entitled  to  his  secnzlty  to  extent  of  cash  advanced  at 
time  mortgage  was  given. 

Approved  in  In  re  Floyd-Scott  Co.,  224  Fed.  989,  holding  nnder 
amendment  of  1910  to  Bankruptcy  Act  of  1898,  rights  of  trustee  to 
^'rights  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings" 
are  to  be  determined  by  State  law. 

236  U.  8.  101-105,  59  L.  Ed.  486,  36  Snp.  Ot.  265,  DENVEB  v.  HOME  SAY. 
BANK. 

Ko  exception  or  bill  of  exceptions  Is  necessary  to  bring  up  for  review 
question  of  law  apparent  on  record  where  record  shows  no  waiver  of  rights 
of  plaintiff  tn  error. 

Approved  in  Chicago  Great  Western  R.  Co.  v.  Le  Valley,  233  Fed. 
386,  147  C.  C.  A.  320,  recital  in  copy  of  clerk's  journal  of  proceedings 
at  trial,  appearing  in  transcript,  that  written  motion  for  directed  ver- 
dict was  made,  denied  and  exceptions  taken,  is  insufficient,  and  ruling 
and  exceptions  thereto,  not  preserved  by  bill  of  exceptions,  is  not 
reviewable.        , 

286  XT.  8.  106-116,  Ami.  Oas.  1»16A,  316,  5»  L.  Ed.  488,  35  Sup.  Ot.  261, 
UNITED  STATES  V.  JONES. 

Interests  of  legatees  and  distributees  of  estate  were  not  absolute,  but 
contingent  within  meaning  of  War  Revenue  Act  of  1898,  section  29,  and 
Befunding  Act  of  1902,  section  3,  until  In  due  course  of  administration  It 
is  ascertained  that  surplus  remains. 

Approved  in  Uterhart  v.  United  States,  240  U.  S.  605,  60  L.  Ed.  822, 
36  Sup.  Ct.  419,  holding  interests*  of  residuary  legatees  under  will  were 
contingent  and  not  vested  prior  to  July  1,  1902,  within  provision  of 
Act  of  June  27,  1902,  §  3,  for  refunding  of  succession  taxes  collected 
on  contingent  beneficial  interests;  United  States  v.  Hvoslef,  237  U.  S. 
12,  Ann.  Oas.  1916A,  286,  59  L.  Ed.  818,  35  Sup.  Ct.  459,  payment  under 
protest  of  tax  nnder  War  Revenue  Act  of  1898  is  not  essential  to 
maintenance  of  suit  under  act  of  1912  to  recover  taxes  illegally  assessed 
upon  contingent  interests  in  estate,'  McCoach  v.  Pratt,  236  U.  S.  567, 
568,  59  L.  Ed.  721,  35  Sup.  Ct.  421,  holding  legacies  under  will  had 
not  become  vested  on  July  1,  1902,  in  sense  of  provision  of  act  of 
June  27,  1902,  for  refunding  of  succession  taxes  collected  on  contingent 
beneficial  interests. 

Miscellaneous.  Cited  in  United  States  v.  Hvoslef,  237  U*.  S.  10, 
Ann.  Oas.  1916A,  286,^  59  L.  Ed.  818,  35  Sup.  Ct.  459,  claims  under 
act  of  1912  for  refunding  of  stamp  taxes  wrongfully  collected  under 
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War  Revenue  Act  of  1898  were  founded  on  law  of  Congress  within 
meaning  of  Judicial  Code,  §  24,  eonferring  jurisdiction  upon  District 
Courts  concurrent  with  that  of  Court  of  Claims,  where  claims  do  not 
exceed  ten  thousand  dollars ;  Ex  parte  Krause,  228  Fed.  551,  holding- 
Compiled  Laws  of  Alacska  enacted  by  territorial'  legislature  subject  to 
approval  of  Congress  are  not  laws  of  United  States,  and  crime  of  kid- 
naping under  Compiled  Laws  of  Alaska  of  1913,  §  1907,  is  not  offense 
against  United  States,  and  offender  may  not  be  removed  under  Rev. 
Stats.,  §  1014,  to  another  Federal  district. 

236  U.  8.  116-132,  59  K  Sd.  492,  35  Sup.  Ct.  255,  SIMON  v:  SOUTHEBK 

ET.  CO. 

United  States  courts,  by  vlrtne  of  their  general  equity  powers,  have 
Jniisdiction  to  enjoin  enforcement  of  void  Judgment  obtained  wltboat 
service. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60 
L.  Ed.  1026,  36  Sup.  CU  555,  holding  recitals  in  bill  of  lading  for  inter- 
state shipment  signed  by  both  pai-ties,  that  alternate  rates  are  offered, 
are  prima  facie  evidence  of  choice  of  rates  ^ and  cast  upon  shipper 
burden  of  proving  that  carrier  had  not  complied  with  requirements 
for  filing  and  publishing  rate  schedules;  Jennings  v.  Smith,  232  Fed. 
935,  holding  Federal  court  has  equity  jurisdiction  to  appoint  receivers 
and  protect  estate  against  administrators  appointed  on  fraudulent 
averments  that  applicants  were  next  of  kin  as  required  by  Georgia 
Code,  §  3943,  wher6  provision  of  Georgia  Code,  §  4621,  gives  State 
equity  courts  jurisdiction  in  cases  of  fraud  except  in  execution  of  will; 
Jennings  v.  Smith,  232  Fed;  935,  holding  Federal  court  has  equity 
jurisdiction  to  appoint  receivers  and  protect  estate  against  adminis- 
trators appointed  upon  fraudulent  averments  that  applicants  were  next 
of  kin,  as  required  by  Georgia  Code,  §  3943,  and  that  applicants  were 
creditors,  as  required  by  Park's  Code  Georgia,  §  4621. 

Jurisdiction  of  United  States  courts  cannot  be  lessened  or  increased  liy 
State  statutes  regulating  venue  or  establishing  rules  of  procedure. 

Approved  in  Sells  v.  Atchison  etc.  Ry.  Co.,  266  Mo.  178,  181  S.  W. 
112,  denying  recovery  in  action  by  wife  under  State  statute  for  death 
of  husband,  who  was  track-walker  engaged  in  interstate  commerce, 
since  action  is  controlled  by  Federal  Employers'  Liability  Act;  dis- 
senting opinion  in  Frank  v.  Mangum,  237  U.  S.  347,  59  L.  Ed.  988, 
35  Sup.  Ct.  582,  majority  holding  habeas  corpus  will  not  issue  from 
Federal  court  to  State  court  to  review  conviction,  where  petitioner 
asserts  mob  domination  as  denial  of  due  process. 

State  may  by  statute  require  foreign  corporation  doing  businefla  in 
State  to  designate  agent  i^on  whom  service  of  proceas  may  be  made  iii 
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suits  relating,  to  business  ixansacted  in  State,  but  sach  statutory  require- 
ments cannot  extend  to  causes  of  action  arising  in  otiier  States. 

Approved  in  Takacs  v.  Philadelphia  etc.  Ry.  Co.,  228  Fed.  730,  ser- 
vice of  process  in  New  York  upon  director  of  foreign  corporation  trans- 
acting business  in  New  York  but  without  appointing  agent,  to  accept 
service,  gave  Federal  court  in  New  York  no  jurisdiction  over  cause  of 
action  arising  in  New  Jersey;  Fry  v.  Denver  etc.  R.  R.  Co.,  226  Fed. 
894,  895,  holding  State  court  eannot  acquire  jurisdiction  over  foreign 
corporation  on  cause  of  action  arising  in  another  State  by  service  of 
process  upon  designated  State  official  and  not  upon  agent  of  cor- 
poration. 

Limited  in  Smolik  v.  Philadelphia  etc.  Coal  ft  Iron  Co.,  222  Fed. 
149,  150,' 151,  holding  jurisdiction  was  acquired  in  suit  against  foreign 
corj^oration  by  personal  service  upon  agent  designated  to  accept  ser^ 
vice,  though  cause  of  action  arose  in  another  State. 

Distinguished  in  Hoffman  v.  Washington- Virginia  Ry.  Co.,  44  App. 
D.  C.  423,  holding  Supreme  Court  of  District  of  Columbia  has  juris- 
dieticm  of  action  by  resident  of  Virgii^  against  Virginia  corporation 
tvani^acting  business  in  district,  where  summons  was  served  upon  agent 
in  district,  in  cause  of  action  arising  in  Virginia;  J.  G.  Lagergren  v. 
Pennsylvania  etc.  R.  Co.,  130  Minn.  36,  152  N.  W.  1102,  upholding 
jurisdiction  in  action  against  foreign  railroad,  where  service  was  made 
upon  its  agent  under  Gen.  Stats.  1913,  §  7735;  Bagdon  v.  Philadelphia 
etc.  Iron  Co.,  217  N.  Y.  434,  435,  436,  437,  111  N.  E.  1075,  1076,  hold- 
ing in  action  for  breach  of  contract  to  compensate  resident  employee 
for  injuries  received  in  Pennsylvania,  service  of  summons  on  agent  of 
Pennsylvania  corporation  is  valid  under  provisions  of  New  York  Cor- 
poration Law,  §§15  and  16,  though  cause  of  action  relates  to  business 
transacted  without  State. 

• 

236  U.  S.  133-135,  69  L.  Ed.  501,  35  Sup.  Ot.  279,  QRAKT  TIMBBB  *  MFQ. 
CO.  ▼.  aSAT. 

Not  cited. 

236  U.  S.  135-140,  50  L.  Ed.  608,  35  Sup.  Ot.  280,  GALU^BDO  T    SEABT 
▼.  NOBLE. 

Not  cited. 

236  XT.  S.  140-151,  I^  B.  A.  1915D,  281,  59  I^  Ed.  504,  35  Sup.  Ot.  271, 
UNITED  STATES  v.  HOLTE. 

Woman  transported  in  violation  of  White  Slave  Traffic  Act  of  1910  may 
be  guilty  of  conspiracy  with  person  transporting  her  to  commit  crime  against 
United  States  under  Penal  Code,  section  37, 
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Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Bd.  709, 
36  Sup.  Ct.  368,  upholding  Criminal  Code,  §  215,  prohibiting  mailing 
of  letter  in  furtherance  of  scheme  to  defraud,  although  fraudulent 
seheme  itself  may  be  beyond  jurisdiction  of  Congress;  United  States 
V.  Rabinowich,  238  U.  S.  86,  59  L.  Ed.  1214,  35  Sup.  Ct.  682,  holding 
conspiracy  to  commit  offense  of  concealing  property  belonging  to  bank- 
rupt's estate,  made  criminal  by  Bankruptcy  Act,  §  29b,  is  not  itself 
offense,  and  prosecution  for  such  conspiracy  is  not  limited  by  section 
29d;  Hays  v.  United  States,  231  Fed.  110,  holding  in  prosecution  for 
violation  of  White  Slave  Traffic  Act,  woman  transported  is  not  accom> 
plice,  and  charge  to  jury  to  take  into  consideration  that  she  was  im- 
plicated was  sufficient  admonition;  Diggs  v.  United  States,  220  Fed. 
553, 136  C.  C.  A.  147,  holding  women  transported  in  interstate  commerce 
in  violation  of  White  Slave  Traffic  Act  of  1910  were  not  accomplices, 
and  refusal  to  instruct  on  value  of  testimony  of  accomplice  was  not 
error;  Tapack  v.  United  States,  220  Fed.  447,  137  C.  C.  A.  39,  holding^ 
persons  other  than  bankrupt  may  commit  offense  of  concealing  goods 
belonging  to  bankrupt's  estate,  made  criminal  by  Bankruptcy  Act. 
§  29b,  by  conspiring  with  bankrupt. 

Explained  in  dissenting  opinion  in  Diggs  v.  United  States,  220  Fed. 
580,  583,  136  C.  C.  A.  147,  majority  holding  women  transported  in 
interstate  commerce  in  violation  of  White  Slave  Traffic  Act  of  1910 
were  not  accomplices,  and  refusal  to  instruct  on  value  of  testimony 
of  accomplice  was  not  error. 

Federal  White  Slave  Act.    Note,  L.  R.  A.  1915A,  866. 

236  XT.  8.  151-167,  69  !■.  Ed.  508,  35  8np.  Ot.  276^  WJUaNGTON  TRANS- 
PORTATION OO.  ▼.  RAILROAD  COMMISSION. 

Mere  existence  of  Federal  power,  while  dormant,  does  not  preclude  exer- 
cise of  State  authority  to  prevent  exorbitant  charges  for  ferriage  traffic  over 
high,  seas  from  one  point  in  State  to  island  within  limits  of  State. 

Approved  in  State  v.  Daggett,  87  Wash.  258,  L.  R.  A.  1916A,  446, 
151  Pac.  650,  10  N.  C.  C.  A.  697,  holding  Workmen's  Compensation 
Act  does  not  apply,  in  action  for  injuries,  to  seaman  employed  on  boat 
operating  in  Puget  Sound  in  intrastate  commerce,  as  seanan  has  right 
under  admiralty  law  of  United  States;  Western  Union  Tel.  Co.  v. 
Sharp,  121  Ark.  139,  180  S.  W.  505,  allowing  recovery  for  mental 
anguish  resulting  from  delay  in  delivery  of  telegram  between  points 
in  State,  although  transmitted  through  another  State. 

236  V.  a  157-164,  59  L.  Ed.  517,  36  Sup.  Ct.  276,  ILLINOIS  CENTRAI. 
B.  R.  CO.  V.  FUENTES. 

When  freight  actually  starts  in  course  of  transportation  from  one -State 
to  another,  it  becomes  part  of  interstate  commerce,  and  essential  nature  of 
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movement^  not  form  of  bill  of  lading,  determines  charftcter  of  commerce  In-i 
volved,  and  Interstate  character  continues  nntU  load  reaches  point  where 
parties  originally  Intended  that  movement  should  finally  end. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  IT.  S.  639,  60  L.  Ed. 
840,  36  Sup.  Ct.  472,  holding  terminal  services  are  part  of  interstate 
shipment  and  liability  for  loss  by  fire  is  not  to  be  determined  by 
State  law,  but  is  Federal  question  to  be  determined  by  stipulation  of 
bill  of  lading  under  filed  r^ulations;  Pennsylvania  R.  R.  Co.  v.  Clark 
Bros.  Coal  Min.  Co.,  238  U.  S.  466,  59  L.  Ed.  1411,  36  Sup.  Ct.  896. 
whether  method  of  car  distribution  by  railroad  is  unjust  discrimina- 
tion, as  applied  to  mining  company,  selling  f .  o.  b.  mines,  product  to  be 
transported  to  other  States,  is  within  jurisdiction  of  Interstate  Com- 
merce Commission;  Pennsylvania  Co.  v.  United  States^  236  U.  S.  363^ 
59  K  Ed.  624,  35  Sup.  Ct.  370,  holding  under  section  3  of  'Act  to 
R^nlate  Commerce,  as  amended,  order  of  commission  requiring  inter- 
state  carrier  to  receive  and  transport  over  its  terminals  interstate 
carload  freight  from  cai;;rier  having  physical  connection  with  its  lines 
is  not  appropriation  of  terminal  property  of  carrier. 

286  XT.  8.  165-178,  Ann.  Oas.  1916A,  118,  59  L.  Bd.  520,  85  Sup.  Ot.  398, 
WILDEB  MFa.  CO.  v.  GOBK  PBODUCTS  BEF.  OO. 

Person  dealing  with  corporation  as  eziating  concern  having  capacity  to 
sell  cannot  assert  that  concern  has  no  legal  existence  because  it  is  comhina* 
tion  in  violation  of  Sherman  Anti-trust  Act  or  deny  liability  to  pay  for 
^oods  purchased,  since  such  defense  is  mere  collateral  attack  on  organiza- 
tion of  corporation. 

Approved  in  Toy  Press  v.  McKechnie,  88  Wash.  651,  153  Pac.  1070, 
denying  recovery  against  stockholders  as  partners  on  ground  that  cor- 
poration was  organized  for  illegal  purpose,  where  plaintiff  after  inves- 
tigating corporation,  supplied  it  with  printed  matter  and  became  stock- 
holder for  purpose  of  getting  its  claim  paid. 

Power  given  by  Anti-truat  Act  to  attorney  general  to  dissolve  corpora- 
tion or  combination  as  violative  of  that  act  is  inconsistent  with  right  of 
individual  to  assert,  as  defense  to  contract  for  purchase  of  goods,  that  cor- 
poration has  no  legal  ezist<ence. 

Approved  in  Union  Pac.  R.  Co.  v.  Frank,  226  Fed.  910,  911,  141 
C.  C.  A.  510,  holding  individual  cannot  maintain  action  to  enforce 
provisions  of  Sherman  Anti-trust  Act  without  showing  special  damage 
to  himself  not  suffered  by  general  public. 

Distinguished  in  Geddes  v.  Anaconda  Copper  Min.  Co.,  222  Fed. 
131,  holding  minority  stockholder  may  sue  to  set  aside  sale  of  mining 
company's  property  to  another  corporation,  having  common  directors, 
which  sale  was  ultra  vires  because  of  violation  of  Sherman  Act. 
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236  XT.  8.  178-188,  69  Ii.  Ed.  627,  35  Sup.  Ot.  403,  HETMAN  ▼.  RAYS. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
Ann.  Gas.  1916B,  496. 

Miscellaneous.  Cited  in  Southern  Operating  Co.  v.  Hays,  236  U.  S. 
189,  69  la.  Ed.  632,  35  Sup.  Ct.  405,  companion  case. 

236  U.  S.  188-189,  69  L.  Ed.  631,  36  Sup.  Ct.  406,  SOOTHEBK  OPBBATINO 
00.  V.  HAYS. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
Ann.  Oas.  1916B,  496. 

236  V,  S.  190-194,  69  L.  Ed.  633,  36  Sup.  Ot.  406,  WASHINCkTOK,  A.  ft 
MT.  V.  BY.  OO.  T.  DOWNEY. 

Federal  Employers'  Liability  Act.    Note,  L.  R.  A.  19150,  76. 

Miscellaneous.  Cited  in  Coates  v.  District  of  Columbia,  239  U.  S. 
636,  60  la.  Ed.  480,  36  Sup.  Ct.  445,  dismissuig  for  want  of  jurisdic- 
tion. 

236  XT.  S.  194-210,  69  L.  Ed.  636,  36  Sup.  Ot.  408,  XTNITEB  STATES  T. 
TEEinNAL  BAILBOAX)  ASSN. 

Not  cited. 

236  U.  S.  210-211,  69  It.  Ed.  542,  36  Sup.  Ot.  416,  EVENS  ft  HOWABD 
FIBE  BBIOK  00.  ▼.  UNITED  STATES. 

Not  cited. 

236  U.  S.  211-216,  69  li.  Ed.  542,  36  Sup.  Ot.  415,  OLYMFIA  MININa  ETO. 
00.  V.  EXENS. 

Not  cited. 

236  XT.  8.  216-222,  59  L.  Ed.  644,  36  Sap.  Ot.  286,  BBOLAN  ▼.  UNITED 
STATES. 

Oontentlon  that  Act  of  1909,  section  2,  regolating  importation  of  opium, 
is  void  as  beyond  power  of  Oongress,  is  so  frivolous,  that  it  is  no  basis  of 
jurisdiction  of  Supreme  Oonrt  under  Judicial  Oode,  section  238. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  upholding  Criminal  Code,  §  215,  prohibiting  mailing 
of  letter  in  furtherance  of  scheme  to  defraud,  although  fraudulent 
scheme  may  be  beyond  power  of  Congress;  United  States  v.  Johnston, 
232  Fed.  977,  Weber  v.  Freed,  224  Fed.  357,  358,  140  C.  C.  A,  41, 
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and  Weber  v.  Freed,  239  U.  S.  329,  Ann.  Ga&  19160,  817,  60  L.  Ed. 
310,  36  Sap.  Ct.  132,  all  upholding  act  of  1912,  prohibiting  importation 
of  prizefight  films. 

236  U.  8.  223-229,  69  L.  Ed.  549,  35  8ap.  Gt.  385,  TBUSKETT  V.  CLOSSEB. 

QnaUflcation,  "except  as  othervTlse  spedflcally  provided  by  law/'  as  used 
In  section  6  of  Act  of  1908,  removing  restrictions  upon  alienation  of  Indian 
allotments,  refers  to  Federal  not  to  State  law. 

Approved  in  Barbre  v.  Hood,  228  Fed.  660,  143  C.  C.  A.  180,  follow- 
ing role. 

236  XT.  a  230-247,  Ann.  Oas.  19160,  296,  59  L.  Ed.  552,  35  Sup.  Ot.  387, 
MimjAL  FILM  COBF.  V.  IKDVSTBIAL  COMMISSION  OF  OHIO. 

Ohio  act  of  1913,  creating  censorship  for  motion-picture  films,  is  not  in 
violation  of  Federal  or  State  Constitutions. 

Approved  in  Mutual  Film  Corp.  v.  Hodges,  236  U.  S.  258,  59  L.  Ed. 
567,  35  Sup.  Ct.  393,  upholding  Kansas  statute  providing  for  censor- 
ship of  motion-picture  films;  Nolen  v.  Riechman,  225  Fed.  JB18,  uphold- 
ing Tennessee  statute  of  1915  regulating  jitneys;  Mutual  Film  Corp. 
V.  Chicago,  224  Fed.  102,  139  C.  C.  A.  657,  upholding  Chicago  ordi- 
nance relating  to  censorship  of  motion-picture  films;  Buffalo  Brancli 
Mutual  Film  Corp.  v.  Breitinger,  260  Pa.  St.  251,  95  Atl.  440,  uphold- 
ing act  of  1911,  providing  for  censorship  of  motion-picture  films. 

Constitutional  liberty  of  speech  and  press.    Note,  Ann.  Oas.  1915B, 
1184,  1186. 

236  V,  S.  247-248,  59  !■.  Ed.  561,  35  Sup.  Ct.  393,  MUTUAL  FILM  CO.  V. 
INDUSTBIAL  COMMISSION  OF  OHIO. 

Ohio  Act  of  1913,  creating  censorship  for  motion-picture  films,  is  valid. 
Approved  in  Mutual  Film  Corp.  v.  Chicago,  224  Fed.  102,  139  C.  C.  A. 
657,  upholding  Chicago  ordinance  relating  to  censorship  of  motion- 
picture  films;  Buffalo  Branch  Mutual  Film  Corp.  v.  Breitinger,  250  Pa. 
St.  251,  95  Atl.  440,  upholding  act  of  1911,  providing  for  censorship 
of  motion-picture  films. 

236  U.  8.  248-258,  59  L.  Ed.  561,  35  Sup.  Ct.  393,  MUTUAL  FILM  CORP.  T. 
HODGES. 

Kansas  statute  creating  censorship  of  motion-picture  films  is  valid. 
Approved  in  Mutual  Film  Corp.  v.  Chicago,  224  Fed.  102, 139  C.  C.  A. 
657,  upholding  Chicago  ordinance  relating  to .  censorship  of  motion- 
picture  films. 

Moving  pictures.    Notes,  Ann.  Oac  19160,  302. 
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236  XT.  8.  259-272,  69  L.  Sd.  567,  35  Sap.  Ot  396,  T7KITED  STATES  ▼. 
ERIE  BT.  00. 

Not  cited. 

236  XT.  S.  273-278,  59  L.  Ed.  573,  35  Sap.  Ot.  383,  FOX  T.  WASHINOTOK. 

Miscellaneous.  Cited  in  State  v.  Omaechevviaria,  27  Idaho,  804,  152 
Pac.  282,  construing  Rev.  Codes,  §  6872,  prohibiting  grazing  of  sheep 
on  cattle  range. 

236  U.  S.  278-287,  59  L.  Ed.  576,  35  Sop.  Ot.  351,  PIEBOE  00.  ▼.  WEUJi 
FABGO  ft  00. 

Oontracts  for  limited  liability  for  purpose  of  securing  lower  of  two 
rates,  when  fairly  made,  do  not  contravene  principles  of  common  law  pre- 
venting carrier  from  contracting  against  its  liability  for  loss  hy  negligence. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60 
L.  Ed.  1026,  36  Sup.  Ct.  555,  upholding  limitation  of  liability  in  con- 
tract for  interstate  shipment  of  livestock;  Southern  Express  Co.  v. 
Byers,  240  U.  S.  614,  60  L.  Ed.  827,  36  Sup.  Ct.  411,  holding  exclusion 
from  evidence  of  filed  rate  schedules  in  action  for  damages  for  delay 
in  interstate  shipment  was  error,  where  consideration  of  schedules  was 
necessary  to  determine  validity  and  effect  of  restriction  upon  liability 
in  bill  of  lading;  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Ex- 
change, 240  U.  S.  42,  60  L.  Ed.  516,  36  Sup.  Ct.  233,  stipulation  in 
bill  of  lading  and  filed  tariff  schedules  that  carrier  is  not  bound  to 
transport  by  particular  train  or  vessel,  or  in  time  for  particular  market, 
does  not  prevent  recovery  for  unreasonable  delay  in  interstate  ship- 
ment of  berries;  Donovan  v.  Wells,  Fargo  &  Co.,  265  Mo.  318,  177 
S.  W.  848,  denying  recovery  of  full  value  for  loss  in  interstate  ship- 
ment, where  contract  limited  liability  to  declared  value  in  considci-a- 
tion  of  lower  rate,  although  railroad  -knew  actual  value;  J.  T.  Rather 
&  Co.  V.  Nashville  etc.  Ry.  Co.,  131  Tenn.  296,  298,  174  S.  W.  1115, 
upholding  limitation  of  liability  to  stated  amount  for  interstate  ship- 
ment of  livestock,  where  such  valuation  is  made  for  purpose  of  apply- 
ing lower  of  two  rates;  Norfolk  etc.  Ry.  Co.  v.  Steele  &  Son,  117  Va. 
794,  86  S.  E.  125,  upholding  provision  in  uniform  livestock  contract 
limiting  liability  as  to  interstate  shipment,  and  allowing  shipper  to  re- 
cover, although  stock  was  sold  in  market  for  more  than  agreed  valu- 
ation. 

Filed  tariff  schedules  limiting  liability  of  carrier  are  binding  upon  all 
shippers  alike. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Maxwell,  237  U.  S.  98, 
L.  B.  A.  1915E,  665,  59  L.  Ed.  855,  35  Sup.  Ct.  494,  holding  passenger 
must  pay  filed  tariff  rate,  under  act  to  regulate-  commerce,  although 
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Tate  was  misquoted  by  carrier's  agent  and  passenger  might  have  taken 
more  direct  route;  J.  T.  Rather  &  Co.  v.  Nashville  etc.  Ry.  Co.,  131 
Tenn.  300,  174  S.  W.  1116,  upholding  limitation  of  liability  on  inter- 
state shipment  of  livestock. 

Distinguished  in  United  States  Horse  Shoe  Co.  v.  American  Express 
Co.,  250  Pa.  St.  532,  95  Atl.  708,  holding  filing  of  rates  with  Inter- 
state Commerce  Commission  without  publication  at  point  of  shipment 
is  insufficient  to  give  shipper  notice  of  limitation  of  liability  to  stated 
value  for  interstate  shipment. 

296  U.  &  288-306,  59  Zi.  Ed.  583,  S6  Sup.  Ot  377,  GLOBE  BAUK  ft  TRUST 
00.  ▼.  MARTIN. 

Oontroveny  oyer  diftrlbntion  of  fund  in  bands  of  trustee  arising  from 
proceeds  of  ixroperty  attached  by  creditor,  within  four  months  of  petition, 
^llen  of  whidi  lus  been  preserved  for  estate,  is  controversy  arising  in  bank- 
ruptcy and  is  ivpealable  under  Circuit  Court  of  Appeals  Act.- 

Approved  in  Robert  Moody  &  Son  v.  Century  Sav.  Bank,  239  U.  S. 
377,  60  Ii.  Ed«  340,  36  Sup.  Ct.  113,  holding  assertion  of  mortgage  lien 
by  mortgagee  in  suit  by  bankrupt's  trustee  for  sale  of  land  free  from 
liens  is  controversy  in  bankruptcy  within  section  24a. 

Under  Bankruptcy  Act,  section  67f,  fund  obtained  by  attachment  by 
creditors  within  four  months  of  bankruptcy  under  State  law  to  recover 
property  conveyed  in  fraud  of  creditors  is  to  be  distributed  among  all  credi- 
tors as  general  asset  of  estate,  and  not  among  creditors  who  would  have 
shared  in  fund  had  attachment  been  obtained  more  than  four  months  prior 
to  petition. 

Approved  in  Bunch  v.  Maloney,  233  Fed.  971,  147  C.  C.  A.  641, 
holding  under  Arkansas  registry  statutes,  trustee  in  bankruptcy  may 
invoke  remedy  of  section  60b  of  Bankruptcy  Act  and  avoid  unfiled 
chattel  mortgage,  regardless  of  local  construction  making  procedural 
distinction  between  creditors  with  lien  and  those  without. 

Miscellaneous.  Cited  in  In  -re  AtkinS;  225  Fed.  641,  reciting  history 
of  litigation. 

236  U.  S.  306-311,  69  L.  Ed.  501,  36  Sup.  Ot.  357,  IOWA  CENTRAL  RY. 
CO.  V.  BACON. 

Though  issues  of  fact  arising  on  removal  petition  are  triable  only  in 
Pedeiral  court,  State  court  may  deny  the  petition  if  it  is  insofflcient  on  its 
face. 

Approved  in  Steed  v.  Henry,  120  Ark.  588,  180  S.  W.  509,  denying 
removal  of  action  brought  by  county  treasurer  under  Acts  1905,  p.  301, 
against  stockholders  of  insolvent  bank  to  recover  funds  deposited  in 
bank  upon  application  of  part  of  fitockholderS;  since  liability  is  not 
separable. 
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236  U.  &  311-^17,  50  L.  Ed.  594,  35  Sup.  Ot.  365,  AMERICAN  CAB  ft 
FOUNDBT  CO.  T.  KETTELHAKE. 

Dismissal  as  to  resident  defendant  must  1>6  yolontarj  In  order  to  make 
Joint  cause  of  action  against  resident  and  nonresident  remoraUe  as  to  latter. 

Approved  in  Southern  Ry.  Co.  v.  Uoyd,  239  U.  S.  500,  60  L.  Ed. 
406,  36  Sup.  Ct.  212,  affirming  denial  of  removal  petition  in  action 
for  injuries  under  Federal  Employers'  Liability  Aet  against  resident 
lessor  railroad  and  nonresident  lessee  railroad. 

VndeK  Missouri  practice,  Inyoluntary  nonsuit  with  leave  to  set  it  aside 
does  not  end  case  as  to  those  defendants,  and  controversy  does  not  become 
one  between  plaintiffs  and  other  defendants,  removable  if  latter  are  non- 
residents. 

Approved  in  Carter  Coal  Co.  v.  Prichard's  Admr.,  166  Ky.  783,  179 
S.  W.  1041,  1042,  holding  in  action  for  death  "against  foreign  mine 
owner  and  resident  mine  boss,  directed  verdict  for  latter  does  not 
entitle  foreign  corporation  to  remove  where  plaintii^  excepts  to  ruling 
releasing  resident  defendant  and  prosecutes  appeal. 

236  XT.  8.  318-338,  59  L.  Ed.  598,  35  8up.  Ct  363,  TTNITED  STATES  V. 
LOXnSVrLLE  ft  K.  B.  B.  CO. 

Congress  in  authorizing  commission  to  prescribe  uniform' system  of  ac- 
counts for  interstate  carriers  and  requiring  such  accounts  to  be  kept  open 
for  inspection  by  agent  of  commission,  did  not  authorize  commission  to  in- 
spect correspondence  of  carrier. 

Approved  in  United  States  v.  Philadelphia  &  B.  Ry.  Co.,  225  Fed» 
304,  holding  plea  in  abatement  to  indictment  on  ground  that  railroad 
corporation  was  compelled  to  produce  books  and  papers  in  violation  of 
privilege  of  self-incrimination,  was  insufficient. 

Miscellaneous.  Cited  in  Louisville  &  N.  R.  Co.  v.  United  States,  225 
Fed.  581,  upholding  order  of  interstate  commerce  commission  deny- 
ing application  of  carrier  to  charge  more  for  short  than  for  long  haul. 

236  U.  8.  338-350,  59  L.  Ed.  607,  35  Sup.  Ct.  359,  BAIL  ft  BIVEB  COAJ. 
CO.  y.  TAPLE. 

Ohio  run  of  mine  or  anti-screen  law  of  1914  is  not  void  under  Four- 
teenth Amendment,  as  denial  of  due  process. 

Approved  in  Nolen  v.  Riechman^  225  Fed.  818,  upholding  Tennessee 
Act  of  1915  regulating  jitneys. 

236  U.  8.  351-373,  59  I..  Ed.  616,  35  8up.  Ct.  370,  PENNSYLVANIA  CO.  ▼. 
UNITED  STATES. 

Interstate  Commerce  Commission  has  Jurisdiction  to  require  carrier  to 
receive  and  transport  oyer  its  terminals  carload  interstate  freight  ftoai 
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carrier  liaving  physical  connectton  with  its  lines  on  same  terms  it  performs 
such  services  for  other  carriers  similarly  situated,  and  order  of  commission 
to  that  effect  Is  not  appropriation  of  terminal  property  in  violation  of  due 
process  clause  of  fifth  amendment. 

Approved  in  Louisville  etc.  R.  Co.  v.  United  States,  227  Fed.  262, 
269,  and  Louisville  etc  R.  R.  Co.  v.  United  States,  238  U.  S.  20,  59 
L.  Ed.  1184,  35  Sup.  Ct.  696,  upholding  order  of  Interstate  Commerce 
Commission  regulating  inters  witching  between  interstate  earners  for 
purpose  of  preventing  discrimination;  Pennsylvania  R.  Co.  v.  United 
States,  227  Fed.  916,  holding  void  order  of  Interstate  Commerce  Com- 
mission  requiring  carrier  to  furnish  oil  refinery  tank  ears  which  it  does 
not  possess;  Chicago  etc.  Ry.  Co.  v.  Rock  County  Sugar  Co.,  162  Wis. 
379,  156  K  W.  608,  holding  Statute  of  1915,  §  1797-lOm,  relating  to 
demurrage  charges,  void  as  to  inte]:3tate  shipments. 

286  U.  8.  373-384,  L.  B.  A.  1916F,  829,  59  L.  Ed.  628,  35  Sup.  Ct.  342, 
MILLEB  y.  WILSON. 

Iiegislature  may  recognize  degrees  of  harm  and  confine  its  restrictions 
to  those  classes  where  it  deems  the  need  is  greatest,  and  if  the  law  hits  the 
evil  where  it  is  most  felt,  prohihition  need  not  he  all-emhracing. 

Approved  in  Truax  v.  Raich,  239  U.  S.  43,  60  L.  Ed.  136,  136,  36 
Sup.  Ct.  lly  holding  void  Arizona  statute  of  1914,  requiring  employ- 
ers of  more  than  five  men  to  employ  not  less  than  eighty  per  cent  of 
qualified  electors  or  native-bom  citizens;  Price  v.  Illinois,  238  U.  S. 
453,  59  L.  Ed.  1406,  35  Sup.  Ct.  892,  upholding  provisions  of  Illinois 
pure  food  law  of  1907,  prohibiting  sale  of  food  preservatives  contain- 
ing borie  acid;  Western  Indemnity  Co.  v.  Pillsbury,  170  Cal.  702,  151 
Pac.  405,  upholding  Workmen's  Compensation  Act  of  1913;  Thomas  v. 
Spartanburg  Ry.  etc.  Co.,  100  S.  C.  483,  85  S.  E.  51,  upholding  Civil 
Code  of  1912,  §  3950,  requiring  cars  operating  north  of  line  ten  miles 
north  of  and  parallel  to  thirty-first  meridian  to  be  equipped  with 
fenders. 

Oalifomla  statute  of  1911,  limiting  hours  of  employment  of  women  in 
specified  occupations,  including  hotels,  is  valid. 

Approved  in  Bosley  v.  McLaughlin,  236  U.  S.  389,  394,  396,  59  L.  Ed. 
634,  636,  637,  35  Sup.  Ct.  345,  upholding  California  statute  of  1911, 
limiting  hours  of  women  in  specified  occupations,  including  hospitals; 
Nolen  V.  Riechman,  225  Fed.  821,  upholding  Tennessee  act  of  1915, 
regulating  jitneys. 

236   IT.    8.    S85-39e,   69   L.   Ed.    632.    36    Sup.    Ot.    345,   BOSLET    ▼.    MC- 
LAUGHLIN. 

Legisliative  limitation  of  hours  of  labor.    Note,  L.  R.  A.  1915F, 
880. 


236  U.  S.  397-412      NOTES  ON  U.  S.  REPORTS.  1182 

236  U.  8.  397-405,  59  L.  Ed.  637,  35  Sup.  Ct.  839,  WBIGHT-BLODOETir 
CO.  y.  XTNITED  STATES. 

NotwItliBtandIng  proof  of  fraud  in  ol)taining  patent  to  public  land,  aff 
legal  title  has  passed,  bona  fide  purchase  for  value  is  perfect  defense,  but 
it  l8  an  aflirmative  defense  which  grantee  must  establish  in  order  to  defeat, 
goremment's  right  to  cancel  conreyance  for  fraud. 

Approved  in  United  States  v.  Debell,  227  Fed.  763,  142  C.  C.  A.  299,. 
upholding  dismissal  of  suit,  as  to  bona  fide  purchaser,  to  avoid  patent 
to  Indian  allotment  alienated  within  trust  period;  Ujiited  States  v» 
Krueger,  228  Fed.  103,  142  C.  C.  A,  603,  holding  in  action  to  cancel 
patent  for  fraudulent  entry,  burden  of  proof  on  defendant  to  show  he 
was  innocent  purchaser  was  not  sustained. 

To  establish  defense  of  bona  fide  purchaser,  it  must  be  diown  by  dis- 
tinct averment  that  consideration  wis  bona  fide  and  truly  paid,  independ- 
ently of  the  recitals  thereof  in  the  deed. 

Approved  in  United  States  v.  Norris,  222  Fed.  18,  21,  137  C.  C.  A. 
552,  holding  in  suit  to  cancel  patent  for  fraud,  recitals  in  deed  are 
insufficient  to  prove  defense  of  innocent  purchaser  for  value,  and 
admission  in  answer  that  patentee  received  three  thousand  dollars  for 
land  d^es  not  prove  value  of  land  with  improvements. 

Knowledge  of  agent  obtained  in  course  of  employment  is  deemed  knowl- 
edge of  principal. 

Approved  in  James  v.  Clement,  223  Fed.  395,  T38  C.  C.  A.  621,  hold- 
ing in  action  by  cotton  brokers  to  recover  advances  made  by  them  in 
settlement  of  contract  for  purchase  and  sale  of  cotton  for  future 
delivery  on  New  York  Cotton  Exchange,  evidence  shows  both  parties 
understood  contract  were  for  future  delivery  and  settlement  was  to 
be  by  payment  of  difference  between  contract  and  market  price. 

Miscellaneous.  Cited  in  Farmei's'  etc.  State  Bank  v.  Park,  241  U.  S. 
&45,  60  L.  Ed.  1218,  36  Sup.  Ct.  451,  and  Great  Northeni  Ry.  Co- 
V.  Hower,  236  IT.  S.  711,  59  L.  Ed.  802,  35  Sup.  Ct.  465,  both  dismissing 
for  want  of  jurisdiction. 

286  17.  S.  405-412,  59  L.  Ed.  641,  85  Sup.  Ct.  349,  UNITED  STATES  T. 
SMULL. 

Charge  of  perjury  may  be  based  on  section  125,  Criminal  Code,  for 
swearing  falsely  to  affidavit  required  by  act  of  Congress  or  authorized  regu- 
lation of  I«and  Department. 

Approved  in  United  States  v.  Crandol,  233  Fed.  333,  holding  false 
testimony  before  Civil  Service  Commission  is  perjury  within  Penal 
Code,  §  125. 
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236  n.  S.  412^33,  Ann.  Oaa.  1916B,  691,  59  L.  Ed.  644,  35  Sup.  Ot.  328, 
TVTBKKTnt  y.  LEHiaH  VALI.EY  B.  B.  CO. 

Under  Act  to  Begolate  Commerce,  section  16,  m  amended  by  act  of 
1906,  report  of  commlBslon  need  not  state  evidential  facts,  bnt  must  con- 
tain findings  of  ultimate  facts,  and  sudi  findings  are  prima  facie  evidence 
of  facts  therein  stated. 

Approved  in  MiUs  v.  Lehigh  Valley  R.  R.  Co.,  238  U.  S.  477,  480, 
59  L.  Ed.  1417,  1418,  35  Sup.  Ct.  888,  following  rule ;  Damell-Taenzer 
Lumber  Co.  v.  Southern  Pac.  Co.,  221  Fed.  891,  137  C.  C.  A.  460, 
upholding  finding  of  commission  that  shipper  of  lumber  was  damaged 
to  extent  of  excessive  charges,  though  amount  was  added  to  price  paid 
by  consumer;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas,  240  U.  S.  521,  (60 
L.  Ed.  779,  36  Sup.  Ct.  444,  upholding  Arkansas  act  of  1913,  regu- 
lating switching  crew  in  yards  of  terminal  cities,  and  imposing  penalty 
for  its  violation. 

Facts  stated  In  this  case,  althoogli  interwoven  with  other  matter  and 
not  expressed  in  terms  generally  employed  by  courts  in  special  findings  of 
fact,  if  taken  as  prima  facie  true,  sustain  award  against  carrier  for  unjust 
discrimination  resulting  from  rebates. 

Approved  in  Damell-Taenzer  Lumber  Co.  v.  Southern  Pac.  Co.,  221 
Fed.  891,  892,  893,  894,  137  C.  C.  A.  460,  finding  of  commission  that 
shippers  of  lumber  from  Memphis  to  California  were  damaged  by  ex- 
cessive rate  to  extent  of  excessive  charges  was  not  overcojne  by  state- 
ment that  excessive  rate  was  ad^ed  to  price  paid  by  consumer. 

Measure  of  damages  to  shipper  is  i>ecunlary  loss  resulting  from  giving 
of  rebates  to  other  shippers  and  such  loss  must  be  proved. 

Approved  in  Damell-Taenzer  Lumber  Co.  v.  Southern  Pac.  Co.,  221 
Fed.  893,  894,  137  C.  C.  A.  460,  upholding  finding  of  commission  that 
shippers  of  lumber  from  Memphis  to  California  were  damaged  by  ex- 
cessive rate  to  extent  of  excessive  charges,  though  excessive  rate  was 
added  to  price  paid  by  consumer. 

Act  to  Begulate  Commerce,  section  16,  making  findings  and  reparation 
order  of  Interstate  Commerce  Commission  prima  facie  evidence  of  facts 
therein  stated,  which  only  establishes  rebuttable  presumption  is  not  uncon- 
stitutional as  abridging  right  of  trial  by  Jury  or  denying  due  process  of  law. 

Approved  in  Pacific  live  Stock  Co.  v.  Lewis,  241  U.  S.  454,  60  L.  Ed. 
1099,  36  Sup.  Ct.  637,  upholding  Or^on  statute  of  1913  establishing 
proceedings  before  State  water  board  for  ascertainment  and  adjudica- 
tion of  water  rights  of  various  claimants. 

under  Act  to  Begulate  Commerce,  sections  8  and  16,  allowance  for  at- 
torney's fee  to  be  added  as  costs  to  Judgment  recovered  by  shipper  on  un- 
paid award  for  reparation  is  for  services  on  award  and  not  for  services  in 
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pioce«di]ig  before  commlsBlon,  and  latter  flhoald  be  eliminated  fiom  judg- 
ment. 

Approved  in  Mills  v.  Lehigh  Valley  R.  R.  Co.,  238  U.  S.  482,  59 
L.  Ed.  1418,  35  Sup.  Ct.  888,  following  rule;  Mills  v.  Lehigh  Valley 
R.  Co.,  226  Fed.  813,  allowing  additional  fees  for  services  on  appeal. 

236  V.  S.  434-439,  59  L.  Ed.  659,  85  Sup.  Ct.  337,  MEEKBB  T.  laEHIGH 
VALLEY  R.  B.  CO. 

nuder  Act  to  Regulate  Commerce,  section  16,  as  amended  in  1906,  re- 
port of  commission  awarding  reparation  need  not  state  evidential  facts,  but 
must  contain  findings  of  ultimate  facts,  and  such  findings  are  prima  fade 
evidence  of  facts  therein  stated. 

Approved  in  Mills  v.  Lehigh  Valley  R.  R.  Co.,  238  U.  S.  481,  69 
L.  Ed.  1418,  35  Sup.  Ct.  888,  upholding  report  of  Interstate  Commerce 
Commission  awarding  reparation  to  shipper  for  unreasonable  charges 
on  interstate  shipment  of  pyrites  cinder;  Damell-Taenzer  Lumber  Co. 
V.  Southern  Pac.  Co.,  221  Fed.  892,  893,  894,  137  C.  C.  A,  460,  uphold- 
ing finding'  of  commission  that  interstate  shipper  of  lumber  was  dam- 
aged to  extent  of  excessive  charges,  though  that  amount  was  added  to 
price  paid  by  consumer. 

Measure  of  damages  to  shipper  is  pecuniary  loss  resulting  from  giving 
of  rebates  to  other  shippers,  and  such  loss  must  be  proved. 

Approved!  in  Mills  v.  Lehigh  Valley  R.  R.  Co.,  238  U.  S.  481,  59  L.  Ed. 
1418,  35  Sup.  Ct.  888,  upholding  report  of  Interstate  Commerce  Com- 
mission awarding  as  reparation  to  shipper  difference  between  amount 
charged  for  shipment  of  pyrites  cinder  and  that  payable  at  rate  estab- 
lished by  commission;  Damell-Taenzer  Lumber  Co.  v.  Southern  Pac. 
Co.,  221  Fed.  892,  893,  894,  137  C.  C.  A.  460,  upholding  finding  of 
commission  that  shipper  of  lumber  was  damaged  to  extent  of  excessive 
charges  on  interstate  shipment,  though  amount  was  added  to  price 
paid  by  consumer. 

236  17.  8.  439-448,  69  L.  Ed.  661,  35  Sup.  Ct.  304,  SOUTHEBN  BT.  CO.  T. 
BAILBOAI)  COMMISSION  OF  INDIANA. 

Provisions  of  Safety  Appliance  Act  apply  to  car  moving  on  interstate 
road,  although  car  was  transporting  intrastate  freight. 

Approved  in   Southern  Ry.   Co.   v.   Railroad  Commission,  183  Ind. 

581,  109  N.  E.  760,  Federal  Safety  Appliance  Act  of  1893,  §  2,  as 

amended  in  1903,  requiring  automatic  couplers  on  cars  to  be  used  in 

interstate  commerce,  supersedes  act  of  1907  (Bums'  Ann.  Stats.  1914, 

§  5279)  I  as  to  railroads  engaged  ia  interstate  commeroe. 
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Power  of  Congress  to  enact  Safety  Appliance  Act,  relating  to  equip- 
ment of  cars  moving  on  interstate  roads,  is  such  that  when  exerdsed,  it  is 
exclusive,  and  ipso  facto,  supersedes  existing  State  legislation  on  subject. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  41,  60  L.  Ed. 
878,  36  Sup.  Ct.  482,  allowing  recovery,  under  Safety  Appliance  Act, 
as  amended  in  1910,  by  employee  of  interstate  carrier  injured  by  de- 
fective appliance  while  engaged  in  switching  in  yard  "bad  order"  car 
to  be  taken  to  repair-shop,  though  employee  is  not  engaged  in  inter- 
state commerce;  Charleston  etc.  Ry.  Co.  v.  Varnville  Furniture  Co., 
237  U.  S.  604,  Ann.  Gas.  1916D,  333,  59  L.  Ed.  1140,  35  Sup.  Ct.  715, 
100  S.  C.  229,  holding  under  Carmack  Amendment  of  1906,  as  amended 
in  1910,  statute  of  South  Carolina,  §  2573  of  Civil  Code  of  1912, 
imposing  penalty  for  failure  to  settle  claims  within  specified  time,  is 
void  as  applied  to  interstate  shipment ;  Grand  Trunk  Ry.  Co.  v.  Knapp, 
233  Fed.  953,  147  C.  C.  A.  624,  holding  action  for  injuries  to  employee 
engaged  in  repairing  bridge  used  in  interstate  commerce  must  be  based 
on  Federal  Employee'  Liability  Act,  not  on  Michigan  Workmen's  Com- 
pensation Act  of  1912;  Closser  v.  Strawn,  227  Fed.  146,  Bankruptcy 
Act  of  Pennsylvania  of  1901,  is  superseded  by  Federal  Bankruptcy 
Act  of  1898;  Staley  v.  Illinois  Cent.  R.  R.  Co.,  268  111.  365,  380, 
L.  R.  A.  1916A,  450,  109  N.  E.  346,  350,  recovery  for  death  of  machin- 
ist in  terminal  yard  while  repairing  engine  used  in  interstate  com- 
merce must  be  under  Federal  Employers'  Liability  Act,  not  under 
Workmen's  Compensation  Act;  Southern  Ry.  Co.  v.  Railroad  Com- 
mission, 183  Ind.  582,  109  N.  E.  760,  and  Cleveland  etc.  R.  Co.  v. 
Public  Service  Commission,  183  Ind.  167,  108  N.  E.  515,  both  holding 
Federal  Safety  Appliance  Act  of  1893,  c.  196,  §  2,  as  amended  in 
1903,  requiring  automatic  couplers  on  cars  used  in  interstate  com* 
merce,  supersedes  Act  of  1907,  c.  118  (Bums'  Ann.  Stats.  1914,  §  5279), 
as  to  railroads  engaged  in  interstate  commerce;  Blaloek  Hardware 
Co.  V.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  398,  86  S.  E.  1027,  holding 
Revisal  1905,  §§  2643,  2644,  imposing  penalty  on  carrier  for  refusal 
.to  refund  overcharge,  is  void  as  to  interstate  shipment,  as  in  conflict 
with  Carmack  Amendment. 

236  U.  S.  448-464,  59  I..  Ed.  666,  35  Sup.  Ot.  807,  LEHMAN,  8TEBN  9t  CO. 
▼.  8.  OUMBEL  ft  00. 

Not  cited. 

236  17.  a  454-458,  59  L.  Ed.  671,  35  Sup.  Ct.  306,  TOLEDO,  ST.  LOOIS  ft 
W.  B.  B.  CO.  V.  SLAVIN. 

Where  action  is  brought  under  State  statute  and  proof  shows  plaintiff 
wae  engaged  in  interstate  commerce  at  time  of  injury,  declaration  may  be 
amended  to  bring  case  within  Federal  Employers*  Liability  Aet. 

XX— 75 
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Approved  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  513,  Ann, 
Oas.  1916B,  252,  69  I*.  EcL  1487.  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  275, 
holding  in  action  under  Federal  Employers'  Liability  Act,  ruling  of 
State  court  that  defect  in  declaration  was  cured  by>  charge  in  plea  and 
admission  in  replication  was  matter  of  State  pleading  and  binding  on 
Federal  Supreme  Court;  Koennecke  v.  Seaboard  etc.  Ry.  Co.,  101  S.  C. 
105,  85  S.  E.  375,  holding  in  action  for  death,  evidence  that  employee 
was  engaged  in  interstate  commerce  elicited  without  objection  on  cross- 
examination,  80  long  as  it  remained  in  record,  authorized  either  party 
to  claim  benefit  of  Federal  statute. 

Distinguished  in  St.  Louis  etc.  Ry.  Co.  v.  Coke,  118  Ark.  67,  175 
S.  W.  1183,  holding  neither  allegations  of  complaint  nor  evidence 
show  employee  was  engaged  in  interstate  commerce,  and  allowing  re- 
covery under  State  statute  for  injuries  to  conductor  from  defective 
rail  and  bridge;  Louisville  etc.  R.  Co.  v.  Barrett,  143  Ga.  746,  85  S.  E. 
925,  where  petition  in  action  for  death  by  widow  states  cause  of 
action  under  State  law,  and  does  not  allege  employee  was  engaged  in 
intei'state  commerce,  and  plea  does  not  set  up  such  facts,  refusal  to 
admit  evidence  on  subject  of  interstate  commerce  was  not  error. 

Federal  EmpIoyei*s'  Liability  Act.    Note,  L.  B.  A.  19150,  76. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied  by 
the  Supreme  Court  of  the  United  States  down  to  April  5,  1915. 
Note,  8  N.  0.  0.  A.  21. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  455. 

236  U.  a  459-512,  59  L.  Ed.  673,  35  Sup.  Ot.  809,  UNITED  STATES  ▼. 
MIDWEST  OIL  CO. 

Long-continued  practice  of  President  with  acquiescence  of  Congress  to 
withdraw  from  entry  or  location  public  lands  otherwise  open  to  private 
acquisition,  operated  as  grant  of  implied  power  to  make  temporary  with- 
drawal order  of  1909,  withdrawing  oil  lai:d8  from  occupation  and  purchase; 
and  existence  of  such  power  is  not  n^atived  by  act  of  Congress  of  1910 
authorizing  President  to  make  withdrawals. 

Approved  in  United  States  v.  Morrison,  240  U.  S.  212,  60  L.  Ed. 
608,  36  Sup.  Ct.  334,  upholding  proclamation  of  1907  enlarging  Cascade 
Range  Forest  Reserve  and  including  unsurveyed  public  lands  in  sec- 
tion 16  of  school  land  grant  of  1859,  title  to  which  did  not  pass  to 
Oregon  prior  to  survey;  United  States  v.  Midway  Northern  Oil  Co., 
232  Fed.  623,  626,  627,  holding  withdrawal  order  of  1909  did  not 
cease  to  be  operative  upon  passage  of  act  of  1910,  but  continued  in 
force  until  confirmed  by  act  of  1910,  and  lands  were  witlidrawn  from 
exploration  for  minerals  as  well  as  for  entry  j  State  v.  Young,  337 
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La.  120,  68  South.  247,  holding  Governor  has  power  during  recess  of 
Senate  to  fill  vacancy  created  by  expiration  of  term  of  office. 

Oongress  by  act  of  1910  did  not  take  rights  fann.  locators  who  had 
Initiated  rights  ptrior  to  withdrawal  order  of  1909,  nor  did  It  yalldate  loca- 
tions made  after  that  date. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  232  Fed. 
625,  627,  holding  under  Rev.  Stats.,  §§  2320,  2329,  location  of  mining 
claim  is  not  valid  against  United  States  where  no  discovery  was  made 
before  withdrawal  order  of  1909,  and  entry  of  land  after  such  date  is 
void. 

Miscellaneous.  Cited  in  El  Dora  Oil  Co.  v.  United  States,  229  Fed. 
949,  144  C.  C.  A.  228,  upholding  equitable  jurisdiction  of  suit  by  United 
States  to  enjoin  extraction  of  oil  from  land  threatening  to  destroy 
supply  of  oil  in  adjacent  lands  of  United  States. 

286  V.  8.  512-531,  59  L.  Ed.  696,  35  Sup.  Ct.  298,  UNITED  STATES  v. 
UNITED  STATES  FIDELITT  ft  G.  GO. 

An  exception  furnishes  no  basis  for  reversal  upon  ground  other  than 
that  specifically  called  to  atteiition  of  trial  court,  and  practice  respecting 
exceptions  in  Federal  courts  is  unaffected  by  Conformity  Act  (Revised 
Statutes,  section  914). 

Cited  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60  L.'  Ed. 
1133,  36  Sup.  Ct.  683,  arguendo. 

Where  goyemment  relets  contract  with  substantial  differences,  liability 
of  surety  is  not  released,  nor  is  it  measured  by  difference  between  contracts, 

but  by  actual  loss  sustained  by  government. 

* 

Approved'  in  National  Surety  Co.  v.  Huntsville,  192  Ala.  90,  68  South. 
376,  allowing  recovery  of  damages  by  city  for  brcacli  of  paving  con- 
tract; Mohawk  Co.  v.  Bankers'  Surety  Co.,  162  Wis.  278,  156  N.  W. 
156,  holding  lessor  re-entering  premises  through  foreclosure  instead  of 
declaring  forfeiture  for  failure  of  lessee  to  construct  building  may 
recover  damages  and  is  restricted  to  recovery  of  rentals  and  expenses, 
including  unpaid  taxes,  to  time  of  re-entry. 

Rule  that  party  suffering  loss  from  breach  of  cohtract  must  do  what 
reasonable  man  would  do  to  mitigate  loss  does  not  apply  where  fixed  loss 
has  been  sustained  that  cannot  be  mitigated. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  489,  60 
L.  Ed.  1122,  36  Sup.  Ct.  630,  holding  in  action  under  Federal  Employ- 
ers' Liability  Act  for  benefit  of  widow  and  children,  beneficiaries  are 
entitled  to  present  value  of  aggregate  sum  they  would  have  received, 
during  period  of  dependency;  Lincoln  County  v.  Coast  Bridge  Co.,  231. 
Fed.  472,  holding  in  action  against  contractor  and  surety,  county  was 
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not  compelled,  in  mitigation  of  damages,  to  incorporate  into  new  bridge 
parts  of  bridge  left  standing. 

Under  Bevised  StaVatee,  sections  649,  700  and  1011,  as  amended  by  act 
of  1875,  findings  of  fact  hj  court  bave  same  effect  as  yerdict  of  jury,  and 
Federal  Supreme  Court  does  not  revise  tbem,  but  merely  determines  whetber 
tbey  support  Judgment. 

Approved  in  Chautauqua  Institution  v.  Zimmerman,  233  Fed.  375, 
378,  147  C.  C.  A.  307,  upholding  findings  of  fact  by  court  in  action  on 
contract;  Rutan  v.  Johnson,  231  Fed.  373,  145  C.  C.  A.  363,  holding- 
in  action  at  law  referred  to  special  master  by  stipulation  of  parties, 
findings  of  fact  of  district  judge  on  exceptions  to  master's  report  are 
conclusive;  First  Nat.  Bank  of  Bayonne  v.  Anglo-South  American 
Bank,  230  Fed.  818,  145  C.  C.  A.  127,  holding  in  action  to  recover 
upon  protested  bills  of  exchange  where  jury  was  waived  by  stipula- 
tion, court's  finding  of  fact  has  force  of  verdict  by  jury. 

236  n.  S.  531-549,  59  L.  Ed.  705,  35  Sup.  Ct.  291,  JOPLIN  MEBOANTIIf 
CO.  V.  UNITED  STATES. 

Mere  conspiracy  witbout  overt  act  done  to  effect  its  object  is  not  pun- 
Isbable  criminally  under  Criminal  Code,  section  37. 

•  Approved  in  United  States  v.  Rabinowich,  238*  U.  S.  86,  59  L.  Ed. 
1214;  35  Sup.  Ct.  682,  holding  conspiracy  to  commit  offense  of  con- 
cealing property  belonging  to  bankrupt's  estate,  made  criminal  by 
Bankruptcy  Act,  §  29b,  is  not  of  itself  offense  within  meaning  of  that 
section,  and  prosecution  for  such  conspiracy  is  not  limited  by  section 
29d;  Tillinghast  v.  Richards,  225  Fed.  229,  holding  indictment  in  New 
York  ^or  conspiracy  to  defraud  United  States  by  removing  oleomaiy 
garine  from  factory  in  Rhode  Island  without  payment  of  tax  thereon, 
alleging  purchase  of  palm  oil  in  New  York  as  overt  act,  is  insufficient, 
where  act  is  not  shown  to  be  relevant  to  conspiracy  charged;  Lewellen 
V.  United  States,  223  Fed.  20,  138  C.  C.  A.  432,  holding  indictment 
charging  offense  under  act  of  1897  and  act  of  1895  is  duplicitous,  bat 
where  indictment  was  not  attacked  and  trial  judge  instructed  jury 
under  act  of  1895,  indictment  is  treated  as  charging  offense  under 
that  act  only. 

Distinguished  in  Tillinghast  v.  Richards,  233  Fed.  711,  holding  in- 
dictment in  New  York  charging  manufacture  of  oleomargarine  in  Rho^ 
Island  with  intent  to  defraud  United  States  of  revenue,  charging  con- 
cealment in  New  York  as  part  of  plan  to  defraud,  was  sufficient. 

Power  of  Congress  to  preserve  in  force  existing  laws  or  to  enact  new 
ones  after  statehood  with  reference  to  liquor  traAc  with  Indiana  is  plenary 
and  independent  of  State  boundaries. 
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Approved  in  United  States  v.  Nice,  241  U.  S.  598,  60  L.  Ed.  1195, 
36  Sup.  Ct.  696,  upholding  Act  of  1897,  c.  109,  prohibiting  sale  of 
intoxicating  liquor  to  Indian  allottee  dliring  trust  period 

Miscellaneous.  Cited  in  United  States  v.  Rabinowich,  ?-S8  U.  S. 
86,  59  L.  Ed.  1214,  35  Sup.  Ct.  682,  as  to  instance  of  conspiraov  with 
manifold  objects;  Morgan  v.  Ward,  224  Fed.  701,  140  C.  C.  A.  238, 
holding  provision  for  maximum  punishment  of  two  years  by  act  of  1892 
was  not  repealed  by  act  of  1897,  and  sentence  of  two  years  upon  con- 
viction under  act  of  1897,  not  specifying  maximum  limit,  is  valid. 

236  U.  8.  549-657,  59  I..  Ed.  713,  35  Shp.  Ot.  289,  WIIJ.IAHS  ▼.  UNITED 
STATES  FXDELIT7  &  G.  CO. 

Within  intendment  of  Bankruptcy  Act,  proYable  debts  Include  aU  lia- 
bilities of  bankrupt  founded  on  contract,  express  or  implied,  which  at  time 
of  bankruptcy  were  fixed  in  amount  or  susceptible  of  liquidation. 

Approved  in  Central  Trust  Co.  v,  Chicago  Auditorium  Assn.,  240 
IT.  S.  591,  60  L.  Ed.  815,  36  Sup.  Ct.  415,  holding  claim  for  damages 
for  breach  of  contract  by  intervention  of  bankruptcy  is  provable  under 
section  6da(4),  and  damages  may  be  liquidated  under  section  63b;  In 
re  Baker  v.  Edwards,  224  Fed.  614,  holding  under  Bankruptcy  Act, 
§  63b,  and  General  Order  XXI,  subd.  4,  claimant  guaranteeing  pay- 
ment of  rent  under  lease  of  store  to  partnership  may  prove,  in  name 
of  lessor,  claim  for  amount  for  which  she  was  contingently  liable, 
where  agreed  rental  was  fifty  dollars  per  month,  and  arbitrators  re- 
ported rental  value  of  thirty-three  dollars  and  one-half;  Shaw  v.  United 
Shoe  Machinery  Co.,  220  Mass.  494,  108  N.  E.  71,  holding  lessor  of 
shoe  machinery  terminating  lease  upon  assignment  for  benefit  of  cred- 
itors by  lessee  could  not  prove  claims  for  freight  and  cartage  not  due 
and  payable  at  time  of  assignment;  Murphy  v.  Nicholson,  87  N.  J.  L. 
283,  94  Atl.  63,  holding  debt  created  by  note  signed  by  firm  and  indi- 
vidual partners,  which  was  paid  by  accommodation  indorser,  is  dis- 
charged by  discharge  in  bankruptcy  of  partner  and  firm;  Wood'  v. 
Fisk,  215  N.  Y.  239,  240,  109  N.  E.  178,  holding  claim  for  wrongful 
replcdge  is  founded  upon  contract  and  provable  under  Bankruptcy 
Act,  §  63a,  subd.  4,  and  was  baiTed  by  discharge. 

236  U.  8.  55&-562,  69  L.  Ed.  717,  85  Sup.  Ct.  287,  OLEASON  V.  THAW. 
Not  cited. 

236  U.  S.  562-568,  59  L.  Ed.  720,  35  Sup.  Ct.  421,  McCOACH  v.  PRATT. 

Where  testator  died  before  July  1,  1902,  but  creditors  had  right  under 
local  law  of  Pennsylvania  to  file  claims  within  year,  and  legatees  cannot 
demand  payment  until  after  ascertainment  that  residue  remains  for  pay- 
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inent  of  legacies,  interests  of  legatees  were  not  Tested  prior  to  Jnly  1,  1902» 
and  tax  on  sncb  legacies  should  be  refunded  pursuant  to  Act  of  June  27, 
1902,  section  3. 

Approved  in  Uterhart  v.  United  States,  240  U.  S.  605,  60  L.  Ed.  822, 
36  Sup.  Ct.  419,  holding  interests  of  residuary  legatees  under  will 
were  contingent  and  not  vested  prior  to  July  1,  1902,  within  provision 
of  Act  of  June  27,  1902,  §  3,  for  refunding  of  succession  taxes  col- 
lected' on  contingent  beneficial  interests. 

•Refund  by  or  recovery  from  United  States  of  Internal  Revenue 
Tax.    Note,  Ann.  Gas.  1916A,  313. 

236  17.  S.  668-^73,  69  !•.  Ed.  721,  35  Sup.  Ct.  419,  KIBMEYEB  ▼.  KANSAS. 
Beer  is  a  recognized  article  of  commerce,  and  rlgbt  to  send  it  ftom  ona 
State  to  another,  and  act  of  doing  so,  are  interstate  commerce  with  which 
State  cannot  interfere;  and  transportation  is  not  complete  until  deliTeiy 
to  consignee  or  expiration  of  reasonable  time  therefor.  Prior  thereto  pro- 
visions of  Wilson  Act  of  Oongress  of  1890  hare  no  application. 

Approved  in  Rossi  v.  Pennsylvania,  238  U.  S  66,  69  L.  Ed.  120S,  35 
Sup.  Ct.  677,  holding  under  Wilson  Act,  interstate  shipment  of  liquor 
is  not  subject  to  State  regulation  until  after  delivery  to  consignee, 
and  delivery  of  interstate  shipment  of  liquor  is  not  punishable  under 
Pennsylvania  statute  prohibiting  sale  without  license;  Rosenberger  v. 
Pacific  Express  Co.,  241  U.  S.  51,  60  L.  Ed.  883,  36  Sup.  Ct.  510,  Texas 
statute  of  1907,  imposing  special  license  on  express  companies  main- 
taining offices  for  C.  0.  D.  shipments  of  intoxicating  liquors,  is  void 
as  burd'en  on  interstate  commerce. 

236  XT.  S.  574-679,  69  L.  Ed.  725,  35  Sup.  Ot.  440,  UNN  ft  IiANE  TIMBEB 
CO.  V.  UNITED  STATES. 

Where  corporation  was  organized  to  take  title  to  lands  conveyed  In 
trust  to  yarlous  persons  for  sole  owner  for  purpose  of  concealing  title  until 
it  was  too  late  for  United  States  to  complain  of  fraud,  difference  between 
legal  personality  of  sole  owner  and  corporation  gives  such  owner  no  greater 
rights  than  corporation. 

Approved  in  United  States  v.  Exploration  Co.,  225  Fed'.  861,  fact 
that  suit  to  cancel  for  fraud  patent  to  coal  lands  entered  by  indi- 
viduals for  old  corporation  is  brought  against  new  corporation  is  imma- 
terial, in  view  of  fact  that  both  have  same  name,  same  officers,  and 
lands  are  held  in  trust  for  one  of  them;  United  States  v.  Norris,  222 
Fed.  19,  137  C.  C.  A.  552,  holding  under  Act  of  1891,  §  1,  suit  to 
cancel  patent  to  land  brought  within  six  years  is  not  barred  by  limi- 
tations as  against  patentee,  though  his  grantee  was  not  made  party 
to  suit  until  after  limitations  had  run. 
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236  U.  8.  679-586,  59  L.  Ed.  731,  35  Sup.  Ot.  442,  SAMAFO  WATER  CO.  ▼. 
NEW  TOBK. 

Not  cited. 

236  U.  8.  586-606,  Alto.  Cas.  1916A,  1,  I..  B.  A.  1917F,  1148,  59  L.  Ed.  735, 
36  8iip.  Ot.  429,  NOBTHEBir  PACIFIO  B.  B.  CO.  ▼.  NOBTH  DAKOTA 
EX  BEL.  McCUE* 

Federal  Supreme  Court  wlU  review  flndlngs  of  fact  lyy  State  court, 
where  concluston  of  law  as  to  Federal  xlght  and  findings  of  fact  are  so  inter- 
mingled as  to  make  it  necessary,  in  order  to  pass  up<m  Federal  gnestion, 
to  analyze  facts. 

Approved  in  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95 
Kan.  623,  148  Pac.  673,  holding  question  of  reasonableness  of  com- 
modity rate  is  one  of  law  and  fact  and  subject  to  review  on  appeal. 

Bailroad  property  is  private  property  devoted  to  public  use  and  railroad 
is  subject  to  obligations  of  charter  and  conditions  of  special  franchises. 

'Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U*.  S.  601, 
L.  B.  A.  1916A,  1133,  69  L.  Ed.  1430,  35  Sup.  Ct.  869,  holding  void 
Wisconsin  statute  imposing  penalty  on  sleeping-car  companies  for 
lowering  upper  berth  before  it  was  actually  engaged;  Winthrop  v. 
Fellows,  230  Fed.  704,  holding  corporation  and  those  claiming  under 
it  by  right  of  representation  are  estopped  to  deny  validity  of  act 
under  which  it  was  incorporated. 

North  I>akota  statute  establishing  maximum  intrastate  rates  <m  coal  in 
carload  lots  is  void  as  requiring  carrier  to  transport  commodity  at  109s  or 
for  merely  nominal  consideration,  though  return  to  carrier  from  entire  in- 
trastate operations  may  be  adequate. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  608,  609, 
59  L.  Ed.  747,  748,  35  Sup.  Ct.  437,  holding  void  West  Virginia  Two- 
cent  Passenger  Rate  Acts  of  1907,  forcing  carrier  to  transport  passen- 
ger at  cost  or  for  nominal  reward;  Springfield  Gas  etc.  Co.  v.  Barker, 
231  Fed.  334,  holding  void  order  of  public  service  commission  reducing 
electric  service  rates  in  city;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla. 
490,  68  South.  732,  upholding  Rule  19  of  Railroad  Commission,  relating 
to  apportionment  of  existing  rates  for  intrastate  freight  transporta- 
tion between  railroads;  State  v.  Florida  etc.  Ry.  Co.,  69  Fla.  478,  68 
South.  728,  upholding  order  of  Railroad  Commission  forbidding  special 
charges  for  transporting  passengers  over  river  bridges,  in  absence  of 
evidence  showing  entire  traflSc  to  which  order  applied  would  be  ren- 
dered without  compensation;  Murray  v.  Public  Utilities  Commission, 
27  Idaho,  623,  150  Pac.  52,  holding  order  of  commission  requiring 
extension  and  enlargement  of  plant  of  water  company  is  unreason- 
able and  void;  State  v.  Postal-Telegraph-Cable  Co.,  96  Kan.  300,  150 


N. 
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Pac.  545,  holding  telegraph  company  cannot  close  station  operated  at 
loss  without  application  to  commission  for  permission  to  discontinue 
it;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission,  95  Kan.  618,  148 
Pac.  671,  upholding  intrastate  commodity  rate;  Minneapolis  etc.  R. 
Co.  V,  State  Board  of  Ry.  Commrs.,  30  N.  D.  230,  •233,  234,  152  N.  W. 
517,  518,  519,  holding  void  order  of  Railroad  Commission  requiring 
separate  daily  passenger  service  on  branch  railway;  Hocking  Valley 
Ry.  Co.  V.  Public  Utilities  Commission,  92  Ohio  St.  366,  369,  110  N.  E. 
953,  954,  upholding  rates  on  coal  in  carload  lots  between  specified 
points  in  State  and  intermediate  points,  as  established  by  commis- 
sion; dissenting  opinion  in  State  v.  Clarke,  98  Neb.  582,  153  N.  W. 
629,  majority  holding  State  Railroad  Commission  has  no  authority  to 
increase  maximum  two-cent  passenger  rate  established  by  act  of  1907. 

Explained  in  Pennsylvania  R.  R.  Co.  v.  Public  Service  Com.,  126 
Md.  67,  94  Atl.  333,  upholding  order  of  commission  fixing  maximum 
charge  for  commutation  tickets,  where  evidence  was  insufficient  to  show 
its  unreasonableness. 

Distinguished  in  Winthrop  v.  Fellows,  230  Fed.  704,  706,  holding 
trustee  under  railroad  mortgage  under  foreclosure  while  railroad  is  in 
hands  of  receiver  has  no  such  interest  in  future  earnings  as  to  entitle 
him  to  question  validity  of  Michigan  rate  of  statutes  of  1907  and  1911, 
where  it  is  not  shown  that  mortgage  bonds  are  not  collectible  in  full; 
Puget  Sound  Traction,  Light  etc.  Co.  v.  Reynolds,  223  Fed.  377,  hoW- 
ing  order  of  commission  prescribing  street  railway  fares  on  lines  about 
sixteen  miles  long  of  company  operating  two  hundred  miles  of  rail- 
way is  not  void  as  confiscatory,  although  compelling  operation  of  such 
lines  at  loss,  where  entire  system  is  operated  at  profit. 

There  Is  a  presumption,  though  it  is  rebuttable,  that  rates  fixed  by  State 
for  intrastate  traffic  are  reasonable  and  Just. 

Approved  in  Norfolk  etc.  Ry.  Co.  v.  Conley,  236  U.  S.  609,  59  L.  Ed. 
748,  35  Sup.  Ct.  437,  holding  void  West  Virginia  two-cent  passenger 
rate  acts  of  1907  forcing  carrier  to  transport  passenger  at  cost  or  for 
nominal  reward;  Hocking  Valley  Ry.  Co.  v.  Public  Utilities  Commis- 
sion, 92  Ohio  St.  367,  369,  373,  110  N.  E.  954,  955,  upholding  intra- 
state rates  on  commercial  coal  in  carload  lots  between  specified  points 
and  intermediate  points,  as  established  by  commission;  State  v.  Florida 
etc.  Ry.  Co.,  69  Fla.  478,  68  South.  728,  upholding  order  of  Railroad 
Commission  forbidding  special  charges  for  transporting^  passengers 
over  river  bridges,  in  absence  of  evidence  showing  entire  traffic  to 
which  order  applied  would  be  confiscatory. 

Miscellaneous.  Cited  in  State  of  Missouri  v.  Chicago  etc.  R.  R.  Co., 
241  U.  S.  540,  60  L.  Ed.  1155,  36  Sup.  Ct.  715,  holding  decree  dismissing 
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"without  prejudice"  suit  to  enjoin  enforcement  of  rate  statute,  does 
not  leave  controversy  open  as  to  period  dealt  with  by  decree. 

236  U.  8.  606-614,  69  L.  Ed.  746,  36  Sup.  Ot.  437,  NOSFOI.K  9t  W.  B.  K. 
GO.  V.  OONIJ3Y. 

West  Virginia  Two-cent  Passenger  Sate  Act  of  1907,  forcing  carrier  to 
transport  passenger  at  cost  or  for  nominal  reward. 

Approved  in  Missouri  v.  .Chicago  etc.  B.  R.  Co.,  241  U.  S.  538,  60 
L.  Ed.  1154,  36  Sup.  Ct.  715,  discussing  validity  of  Missouri  passenger 
rate  statute  of  1907;  Boyle  v.  St.  Louis  etc.  R.  Co.,  222  Fed.  562, 
enjoining  enforcement  of  Arkansas  act  of  1907  fixing  maximum  pas- 
senger rates  and  order  of  1908  of  commission,  reducing  freight  rates, 
where  rates  yield  no  profit  on  intrastate  business;  State  v.  Florida  etc. 
Ry.  Co.,  69  Fla.  476,  68  South.  728,  upholding  order  of  commission, 
forbidding  carrier  to  make  extra  charge  for  caiTying  intrastate  pas- 
sengers over  river  bridge,  in  absence  of  proof  that  rate  is  confiscatory 
as  to  entire  traffic;  Union  Pac.  R.  Co.  v.  Public  Utilities  Commission, 
95  Elan.  618,  148  Pac.  671,  upholding  intrastate  commodity  rate; 
Minneapolis  etc.  R.  Co.  v.  State  Board  of  Ry.  Commrs.,  30  N.  D.  234, 
152  N.  W.  519,  holding  void  order  of  Railroad  Commission  requiring 
separate  daily  passenger  service  on  branch  railway. 

Explained  in  Pennsylvania  R.  R.  Co.  v.  Public  Service  Com.,  126 
M4.  71,  94  Atl.  334,  upholding  order  of  commission  fixing  maximum 
charge  for  commutation  tickets,  where  evidence  was  insufficient  to  show 
its  unreasonableness. 

Distinguished  in  Winthrop  v.  Fellows,  230  Fed.  706,  holding  trustee 
under  railroad  mortgage  under  foreclosure  while  railroad  is  in  hands 
of  receiver  has  no  such  interest  in  future  earnings  as  to  entitle  him 
to  question  validity  of  Michigan  rate  statutes  of  1907  and  1911,  where 
it  is  not  shown  that  mortgage  bonds  are  not  collectible  in  full. 

Federal  Supreme  Court  on  writ  of  error  under  Jadicial  Code,  section 
237,  to  review  decisions  of  State  court,  will  analyze  facts  found  in  order  to 
determine  whether  that  which  purports  to  he  finding  of  fact  is  so  inter- 
woven with  question  of  law  as  to  be  in  fact  decision  of  latter. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Concannon,  239  U.  S.  388, 
60  L.  Ed*  844,  36  Sup.  Ct.  158,  reversing  decision  of  State  court 
for  erroneous  construction  of  act  of  Congress  of  1904  validating  con- 
veyances within  railroad  right  of  way,  but  leaving  open  for  State  court 
to  decide  question  of  adverse  possession  asserted  to  have  been  com- 
pleted prior  to  passage  of  act  of  1904;  dissenting  opinion  in  Frank  v. 
Mangum,  237  U.  S.  347,  69  L.  Ed.  988,  35  Sup.  Ct.  582,  majority  hold- 
ing habeas  corpus  will  not  issue  from  Federal  court  to  State  court  to 
review  conviction,  where  petitioner- asserts  mob  domination  as  denial 
of  dlie  process. 
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236  U.  8.  61&~635,  59  K  Ed.  750,  36  Snp.  Ot.  422,  BQCHIOAK  OEKTBAI. 
B.  R.  00.  V.  mOHiaAK  BAILBOAB  OOIOOSSION. 

Mlchigaii  statute  and  older  of  commlBSion  thereunder  requiring  rail- 
road and  street  railway  to  make  physical  connection  for  interchange  of 
intrastate  freight-cars  is  not  void  as  denial  of  due  process  of  law. 

Approved  in  Wisconsin  Telephone  Co.  v.  Railroad  Commission ,  162 
Wis.  408,  156  N.  W.  621,  upholding  statute  of  1911  and  order  of 
commission  requiring  physical  connection  to  be  made  between  two  tele- 
phone systems. 

236  U.  a  635-657,  59  L.  Ed.  758,  35  Sup.  Ot.  446,  WILSON  0TPBE88  OO.  ▼. 
DEL  POZO  T  IfABOOS. 

Supreme  Oourt  has  jurisdiction  to  review  judgment  of  Circuit  Court  of 
Appeals,  although  jurisdiction  of  Circuit  Court  was  invoked  solelV  on  ground 
of  diversity  of  dtlsenshlp,  where  object  of  suit  is  to  quiet  title  to  grant  of 
former  sovereign,  depending  for  its  completeness  upon  treaty  and  laws  of 
United  States. 

Approved  in  Lancaster  v.  Kathleen  Oil  Co.,  241  U.  S.  556,  60  L.  Ed. 
1166,  36  Sup.  Ct.  711,  bill  by  lessees  under  Indian  oil  and  gas  lease 
to  recover  possession  from  subsequent  lessees,  alleging  validity  of  prior 
lease,  though  not  approved  by  Secretary  of  Interior,  and  invalidity  of 
subsequent  lease  under  act  of  1908,  state  cause  of  action  within  juris- 
diction of  Federal  District  Court  as  Federal  court. 

236  U.  S.  657-^60,  69  L.  Ed.  771,  35  Sup.  Ot.  455,  McCOBMIOK  ▼.  OKI.A- 
HOMA  CITY. 

Allegation  in  pleading  that  plaintiflf  had  vested  light  of  property  through 
contracts  with  municipality  and  that  refusal  to  perform  such  contracts 
amounts  to  deprivation  of  property,  merely  alleges  breach  of  contract;  and 
since  jurisdiction  of  District  Court  depended  upon  diversity  of  citizenship 
alone,  dedsion  of  Circuit  Court  of  Appeals  was  final. 

Approved'  in  Manila  Investment  Co.  v.  Trammell,  239  IT.  S.  33, 
60  L.  Ed.  181,  36  Sup.  Ct.  12,  holding  allegation  of  breach  of  con- 
tract by  State  officers  relied  on  to  give  jurisdiction  to  Federal  court 
does  not  present  controversy  involving  construction  or  effect  of  Federal 
Constitution,  and  Federal  court  has  no  jurisdiction. 

Miscellaneous.  Cited  in  Nelson  v.  Wood,  239  U.  S.  637,  60  L.  Ed. 
480,  36  Sup.  Ct.  445,  dismissing  for  want  of  jurisdiction. 

236  U.  S.  660-662,  59  L.  Ed.  773,  36  Sup.  Ot.  456,  AMEBIOAN  SEEDING 
MACH.  CO.  ▼.  EENTUCK7. 

Not  cited 
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236  U.  8.  662-668,  69  L.  Ed.  774,  35  Sup.  Ot.  444,  PHILUPS  GO.  v.  GRAND 
TBTTNK  W.  R.  R.  GO. 

Oonfonnlty  Act  (Bevtsed  Statutes,  section  914),  does  not  apply  to  State 
rule  of  practice  prohibiting  taking  advantage  of  statute  of  limitations  by 
general  demtirrer  In  cause  arising  under  Federal  statute  expressly  limiting 
time  attain  wblch  action  may  be  brongbtv  as  such  statute  not  only  bars 
remedy  but  destroys  liability. 

Approved  in  Atlantic  Coast  etc.  R.  Co.  v.  Bumette,  239  U.  S.  201, 
60  L.  Ed.  227,  36  Sup.  Ct.  76,  holding  action  brought  in  State  court 
under  Federal  Employers'  Liability  Act  of  1908  is  barred,  though 
defendant  did  not  plead  action  was  barred  but  insisted  upon  that  point 
at  trial,  and  record  shows  time  had  elapsed;  Central  Vermont  Ry.  Co. 
V.  White,  238  U.  S.  511,  Ann.  Oaa.  1916B,  262,  59  L.  Ed.  1486,  35  Sup. 
Ct.  865,  9  N.  C.  C.  A.  272,  holding  brakeman  on  interstate  railroad 
did  not  assume  risk  of  unknown  defect  in  engine  of  faster  freight  fol- 
lowing, and  allowing  recovery  for  his  death;  Illinois  Cent.  R.  R.  Co. 
V.  Hooper  &  Sons,  233  Fed.  136,  holding  und^  Elkins  Act  of  1903, 
§§  8597-^99,  prohibiting  discriminations,  shipper  sued  for  freight 
charges  cannot  counterclaim  for  injuries  to  goods;  American  L.  Co. 
V.  Coronas,  230  Fed.  546,  144  C.  C.  A.  599,  holding  under  Federal 
Employers'  Liability  Act,  §  6,  permitting  action  for  death  to  be  brought 
by  personal  representative  only,  cause  of  action  accrues  from  date 
of  appointment  of  administrator. 

236  U.  8.  668-674,  59  L.  Ed.  777,  35  Sup.  Ot  481,  SEABOABN  AIR  LINE 
R.  R.  GO.  ▼.  PADGETT. 

Federal  Supreme  Court  in  reviewing,  under  Judicial  Code,  section  237, 
Judgment  of  State  court  in  action  under  Federal  Employers*  Liability  Act 
will  not  consider  incidental  Federal  questions,  not  involving  right  to  recover 
under  Federal  act. 

Approved'  in  Minneapolis  etc.  Ry.  Co.  v.  Popplar,  237  U.  S.  371,  59 
L.  Ed.  1001,  35  Sup.  Ct.  609,  holding  question  whether  right  to  re- 
cover for  death  of  brakeman  against  railroad  using  defective  coupler 
in  violation  of  Safety  Appliance  Act  is  barred  by  employee's  violation 
of  rule  of  company  in  going  between  moving  cars,  is  not  Federal  ques- 
tion reviewable  by  Supreme  Court  under  Judicial  Code,  §  237. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
liabiUty  Act.    Note,  9  N.  0.  0.  A.  453. 

Wliere  assignment* of  error  was  not  Mvolous  and  court  has  jurisdiction 
to  review.  Jury  held  not  to  have  been  misled  by  instmctions  of  court  as  to 
doctrine  of  assumption  of  risk. 

Approved  in  Great  Northern  Ry.  Co.  v.  Knapp,  240  U.  S.  466,  60 
L.  Ed.  751,  36  Sup.  Ct.  400,  holding  question  of  assumption  of  risic  in 
action  under  Federal  Employers'  Liability  Act  for  injuries  to  employee 
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slipping  on  greasy  floor  and  caught  in  fly-wheel  or  shaft  of  engine  in 
pump-house,  was  for  jury;  Chicago  etc.  Ry.  Co.  v.  Wright,  239  U.  S. 
552,  60  L.  Ed.  485,  36  Sup.  Ct.  187,  holding  evidence  of  negligence  in 
action  for  death  und'er  Federal  Employers'  Liability  Act  was  snfiicient 
to  show  responsibility  under  such  act,  and  denial  of  directed  verdict 
was  not  error;  Chicago  etc.  Ry.  Co.  v.  Devine,  239  U.  S.  54,  60  L.  Ed. 
142,  36  Sup.  Ct.  28,  holding  Federal  Employers'  Liability  Act  con- 
trols, to  exclusion  of  State  statutes,  action  for  injuries  to  employee 
engaged  in  interstate  commerce. 

Where  in  case  based  on  Federal  Employers'  Liability  Act,  trial  court 
refused  to  instruct  verdict  for  defendant,  Supreme  Court  will  not  reverse 
for  such  ruling  where  both  lower  courts  have  concurred  in  finding  of  suffi- 
ciency of  proof  to  warrant  submission  to  jury. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Hill,  237  U.  S.  214,  59  L.  Ed. 
923,  35  Sup.  Ct.  575,  and  Texas  etc.  Ry.  Co.  v.  Marcus,  237  U.  S.  219, 
59  L.  Ed.  926,  35  Sup.  Ct.  578,  both  following  rule;  Minneapolis  etc. 
Ry.  Co.  V.  Popplar,  237  U.  S.  370,-59  L.  Ed.  1001,  35  Sup.  Ct,  609, 
holding  in  action  by  administrator  for  death  of  brakcmau  resulting 
from  defective  coupler,  evidence  was  sufficient  to  take  to  jury  question 
of  whether  coupler  was  in  fact  defective;  Knapp  v.  Great  Northern 
Ry.  Co.,  130  Minn.  409,  153  N.  W.  850,  holding  questions  of  negli- 
gence, contributory  negligence,  and  assumption  of  risk  were  for  jury 
in  action  und'er  Federal  Employers'  Liability  Act. 

State  rules  of  practice  as  applicable  in  actions  under  Federal  Em- 
ployers' Liability  Act.    Note,  9  N.  0.  0.  A.  269. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  10  N.  0.  0.  A.  164. 

The  Federal  Employers'  Liability  Act  as  construed  and  applied 
by  the  Supreme  Court  of  the  United  States  down  to  April  5, 
1915.    Note,  8  N.  0.  0.  A.  20. 

236  U.  S.  674-687,  59  L.  Ed.  781,  35  Sup.  Ot.  471,  WEIGHT  ▼.  OENT&AIa 
OF  GEOBGIA  B.  B.  CO. 

Lessee  of  railroads  built  under  special  charters  containing  irrepealable 
contracts  under  which  property  was  not  to  be  taxed  higher  than  specified 
per  cent  of  Income  is  not  subject  to  ad  valorem  tax  on  property  of  such 
railroad. 

Approved  in  Wright  v.  Louisville  etc.  R.  R.  Co.,  236  U.  S.  688,  59 
L.  Ed.  791,  35  Sup.  Ct.  475,  following  rule. 

Distinguished  in  Morris  Canal  etc.  Co.  v.  Baird',  239  U.  S.  132,  60 
L.  Ed.  181,  36  Sup.  Ct.  30,  holding  contract  exemption  from  taxation 
in  charter  of  canal  and  banking  company  limited  to  property  used  by 
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such  company  for  purposes  of  eanal  navigation  did  not  pass  to  lessee 
of  eanal. 

In  view  of  supreme  importance  of  taxing  power  of  State,  efvery  doutit 
must  be  resolved  in  its  favor. 

Approved  in  dissenting  opinion  in  Alaska  Northern  Ry.  Co.  v.-  Mn^ 

nicipality  of  Seward,  229  Fed.  672,  144  C.  C.  A.  77,  majority  holding 

act  of  Congress  of  1912  prohibits  municipality  as  well  as  territorial 

legislature  of  Alaska,  from  imposing  tax  upon  railroads. 

236  U.  8.  687-691,  59  L.  Ed.  788,  35  8ap.  Ot.  475,  WBIOETT  ▼.  LOUISVILLE 
<E  K.  R.  R.  00. 

Lessees  of  railroads  built  under  special  charters  exempting  owners  from 
tax  bigber  tbaa  specified  per  cent  of  income  are  not  subject  to  ad  vaftorem 
tax  on  suth  property. 

Distinguished  in  Morris  Canal  etc.  Co.  v.  Baird,  239  IT.  6.  132,  60 

L.  Ed.  181,  36  Sup.  Ct.  30,  holding  contract  exemption  from  taxafioii 

in  charter  of  canal  and  banking  company  limited  to  property  used  by 

such  company  for  purposes  of  canal  navigation  did  not  pass  to  lessee 

of  canal. 

Situs,  as  between  d'ifferent  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  946. 

236  U.  S.  692-697,  59  L.  Ed.  792,  35  Sup.  Ot  477,  NEWliAK  v.  LTNCH^ 
BUBO  INVEST.  OOBP. 

Not  cited. 

236  U.  S.  697-699,  59  L.  Ed.  795,  35  Sup.  Ot.  479,  DAVIS  v.  VIRGINIA. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
Ann.  Oas.  1916E,  496. 

236  U.  S.  699-701,  59  L.  Ed.  797,  35  Sup.  Ot.  480,  DALTON  ADDING  MAOH. 
CO.  V.  STATE  OOBPORATION  COMMISSION. 

Equity  will  not  enjoin  enforcement  of  statute  imposing  license  tax  at 
suit  of  corporation,  not  alleging  statute  unconstitutional,  but  tbat  it  may 
be  enforced  in  manner  to  violate  commerce  clause  of  Federal  Constitution, 
since  adequate  remedy  exists  to  raise  Federal  question  in  suit  against  it 
or  in  suit  to  recover  money  paid  under  protest. 

Approved  in  City  Council  of  Augusta  v.  Timmerman,  233  Fed.  218, 
147  C.  C.  A.  222  (affirming  227  Fed.  176),  denying  injunction  to  re- 
strain collection  of  tax,  where  property  owner  may  recover  illegal  tax 
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in  action  at  law  under  South  Can>luut  Civil  Code  of  W2,  §  2M^ 
subd.  13. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note, 
Ann.  Oaa.  19160,  1249. 

236  U.  8.  702-717,  59  I>.  Ed.  798,  86  Bup.  Ot  466,  OBEAT  HORTHSHN 
B..  U.  GO.  ▼.  HOWES. 

Not  cited. 

286  U.  a  718-723,  59  li.  Ed.  806,  36  Sup.  Ot.  456,  ST.  LOUIS  a  W.  E.  E. 
00.  ▼.  SPBINO  BIVBB  8TONE  OO. 

Not  cited. 

286  U.  a  728-725,  69  Xi.  Ed.  808,  85  Bnp.  Ot  458,  TTLBB  OO.  ▼.  LXmiiOW- 
aATIiOB  WIBE  OO. 

'  Foreign  corporation  pasdng  agent  of  another  corporation  to  solicit  oidera 
to  be  executed  at  ita  home  olllce  and  sharing  expenses  with  other  corpora- 
tion of  office  in  district  In  which  suit  for  patent  infringement  is  hronght, 
has  not  ''regular  and  estahllshed  place  of  business''  within  meaning  of  act 
of  1897,  giving  Federal  court  jurisdiction. 

Approved  in  United!  States  Envelope  Co.  ▼.  Transo  Paper  Co.,  229 
Fed.  578,  dismissing  patent  infringement  suit  for  want  of  jurisdiction, 
where  defendant  corporation  has  no  place  of  business  within  district, 
although  its  agent  in  district  used  infringiug  articles  in  course  of  his 
business* 
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237  UNITED  STATES. 


237  U.  S.  1-18,  Aim.  Cas.  1916A,  286,  59  L.  Ed.  813,  36  Sap.  Ot.  450,  UNITED 
STATES  ▼.  HVOSLEF. 

Olainu  under  act  of  1912,  for  refunding  of  stamp  taxes  wrongf nly  col- 
lected nnder  War  Eevenne  Act  of  1898,  were  founded  on  a  law  of  Congress, 
wltUn  Judicial  Code,  section  24,  paragraph  20. 

Approved  in  United  States  v.  Emery  etc.  Realty  Co.,  237  U.  S.  32, 
59  L.  Ed*  827,  35  Sup.  Ct.  499,  claims  to  recover  back  internal  revenue 
taxes  wrongfully  collected'  under  Federal  corporation  tax  law  of  1909, 
are  founded  upon  that  act  within  Judicial  Code,  §  24,  par.  20,  relative 
to  jurisdiction  of  the  District  Court. 

Stamp  tax  assessed  under  War  Eevenue  Act  of  1898,  section  26,  upon 
cliarter-partles  which  were  exclusively  for  carriage  of  cargo  ttom  State 
ports  to  foreign  ports,  Ck>nstltatlon,  article  I,  section  9. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S. 
27,  Ann.  Oas.  1915D,  1087,  59  L.  Ed.  824,  35  Sup.  Ct.  496,  stamp  tax 
imposed  under  War  Revenue  Act  of  1898,  upon  policies  insuring  car- 
goes against  marine  risks  during  voyages  to  foreign  ports  is  invalid 
as  export  tax. 

Tax  on  marine  insurance  policy  on  exports  as  tax  on  articles  ex- 
ported.   Note,  Ann.  Oas.  1915D,  1090. 

Provision  of  Act  of  1887,  section  5,  that  suits  on  claims  against  United 
States  must  be  lironght  in  district  of  plaintiffs  residence,  may  be  waived. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  2^7  U.  S. 
24,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  823,  35  Sup.  Ct.  496,  require- 
ment of  Tucker  Act,  §  5,  with  respect  to  proper  district  for  suit  upon 
claims  against  United  States,  was  waived  when  United  States  raised 

(1199) 
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by  demurrer  question  of  jurisdiction  and  of  merits,  though  demurrer 
recited  that  it  was  special  appearance. 

237  U.  a   19-27,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  821,  35  SuF.  Ot  496, 
THAMES  ft  M.  M.  INS.  GO.  ▼.  UNITED  STATES. 

Refund  by  or  recoveiy  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oaa.  1916A,  313,  814. 

237  U.  8.  28-33,  69  L.  Ed.   826,  35  Sup.  Ct  499,  UNITED  STATES  ▼. 
EBOEBT,  BIBD,  THAYEB  B3E&ALTY  GO. 

Glaims  to  raoover  back  Internal  revenue  taxes  wrongfully  collected 
under  Federal  corporation  tax  law  of  1909  are  founded  upon  a  law  of  Con- 
gress within  Judicial  Code,  section  24,  paragraph  '20. 

Distinguished  in  Basso  v.  United  States,  239  U.  S.  607,  60  L.  Ed. 
464,  36  Sup.  Ct.  227,  Court  of  Claims  has  no  jurisdiction,  under  Tucker 
Act,  of  cause  of  action  against  United  States  based  upon  tortious  acts 
of  its  agents  by  which  defendant  claims  he  was  deprived*  of  constitu- 
tional rights. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Gas.  1916A,  307,  308, 

Real  estate  corporation  whose  charter  function  is  collection  of  rent 
from  its  single  lessee  is  not  engaged  in  business  within  Gorporation  Tax 
Law  of  1909,  section  38. 

Approved  in  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  907,  cor- 
poration authorized  to  manufacture,  buy,  sell  and  lease  electric  power 
plants  is  not  "doing  business"  within  corporation  tax  law^  where  by 
lease  it  divested  itself  of  all  its  property  and  has  since  merely  re- 
tained its  entity  and  collected  and  disbursed  rents;  State  Line  etc.  R. 
Co.  V.  Davis,  228  Fed.  24^,  railroad  leasing  its  property  but  which 
maintained  office  for  transaction  of  business  and  held  itself  in  read- 
iness to  resume  operations  if  lease  violated,  was  not  "doing  business" 
so  as  to  be  subject  to  corporate  excise  tax;  Watcrbury  Gaslight  Co.  v. 
Walsh,  228  Fed.  58,  gas  company  leasing  its  plant  to  one  who  carried 
on  gas  business  is  not  ** doing  business"  within  corporation  tax  act, 
so  as  to  be  subject  to  tax  thereunder;  Traction  Cos.  v.  Collectors  of 
Internal  Revenue,  223  Fed.  988,  989,  990,  139  C.  C.  A.  360,  street  rail- 
way leasing  lines  to  operating  company  for  full  franchise  term  and 
maintaining  entity  and  collecting  and  disbursing  rentals,  is  not  "doing 
business"  within  corporation  tax  law,  though  under  terms  of  lease, 
lessee  brought  a  suit  in  lessor's  name;  People  v.  Sohmer,  217  N.  Y. 
451,  112  N.  £.  183,  railroad  formed  to  take  over  properties  of  anothei' 
road  which  leased  such  properties  to  a  third,  and  did  not  itself  operate 
them,  but  merely  kept  its  corporate  existence  alive  as  required  by 
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last  lease,  was  not  ''doing  business"  so  as  to  be  liable  to  franchise 
tax  undter  Tax  Law,  §  182. 

237  U.  S.  83-37,  69  L.  Ed.  828,  35  Sup.  542,  NEW  ORLEANS  TAXPAYEBS 
PBOTEOnVE  ASSN.  ▼.  SEWERAGE  ft  WATER  BOARD. 

Not  cited. 

237  U.  S.  38-42,  59  U  Ed.  829,  85  Sup.  Ot  640, 8M00T  T.  UNITED  STATES. 

Not  cited. 

237  U.  S.  43-52,  59  L.  Ed.  831,  35  Sup.  Ot.  536,  HENKEL  ▼.  UNITED 
STATES* 

Not  cited. 

237  U.  S.  52-62,  69  L.  Ed.  835,  35  Sup.  Ot.  501,  SLIOH  ▼.  KIRKWOOD. 

Until  Oottgrefli  aets,  States  may  legislate  in  matter  of  local  regulation 
of  commerce. 

Approved  in  Crescent  M%.  Co.  v.  Wilson,  233  Fed.  284,  holding 
New  York  agricultural  law  compelling  disclosure  by  label,  brand  or 
tag  of  constituents  and  characteristics  of  mixtures  and  combinations 
forming  proprietary  food  products,  and  which  do  not  contain  any 
addted  deleterious  ingredients,  does  not  conflict  with  Federal  Food  and 
Drug  Act. 

Police  power  extends,  not  only  to  regulations  which  promote  public 
health,  safety  and  morals,  but  to  those  which  promote  public  couYenience 
or  general  prosperity. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  IT.  S.  357,  60 
L.  Ed.  687,  36  Sup.  Ct.  374,  upholding  Florida  act  of  1913,  imposing 
tax  on  merchants  using  profit-sharing  coupons;  Nolen  v.  Riechman, 
225  Fed.  821,  upholding  Tennessee  act  of  1915,  defining  common  car- 
riers, and  requiring  such  carriers  to  obtain  permit  and  give  casualty 
bond. 

It  is  immaterial  that  police  regulations  incidentally  affect  interstate 
commerce,  when  object  of  regulations  is  not  to  that  end,  but  is  a  legitimate 
attempt  to  protect  the  people  of  the  State. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Hagan,  183  Ind'.  626,  109  N.  E. 
196,  upholding  Burns'  Ann.  Stats.  1914,  §  5308,  regulating  railroad 
relief  associations. 

State,  under  its  police  powers,  may  pass  laws  to  preserve  game,  though 
by  doing  so  interstate  commerce  may  be  remotely  and  indirectly  affected. 

XX— 76 
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Approved  in  State  v.  Towessnate,  89  Wash.  483,  485,  154  Pac.  807, 
808,  Yakima  reservation  Indian  is  subject  to  statute  prohibiting  fish- 
ing without  license  where  he  fishes  outside  reservation. 

Florida  act  of  1911,  making  It  onlawfnl  to  Ship,  sell,  offer  for  sale,  etc., 
dtnui  ftnit  which  is  Immatme  or  nnflt  for  oonsumption,  la  valid  mitU  Oon- 
gresB  acts  on  the  subject. 

Distinguished  in  Staley  v.  Illinois  Cent.  R.  R.  Co.,  268  lilt  380, 
L.  IL  A.  1916A,  450,  109  N.  E.  350,  holding  right  of  recovery  for  death 
of  machinist  in  terminal  yard  while  repairing  interstate  engine  is 
under  Federal  Liability  Act  and!  not  under  State  Compensation  Act. 

287  U.  &  6a-74,  69  L.  Bd.  889,  36  Sop.  Ot.  604,  SOUTH  OABOUNA  EX 
BEL.  PHOENIX  IfUT.  U7E  INS.  OO.  T.  MdfASTES. 

Not  cited 

237  IT.  &  74-84,  69  L.  Ed.  844,  86  8ap.  Ct  682,  UMZTBD  STATES  T. 
NOBLE. 

The  guardiaadiip  of  the  Utdted  States  over  Qoapaw  Indlaiui  continnee 
uotwithataading  the  dtUenship  conferred  on  the  allottees. 

Approved  in  Katzenmeyer  v.  United  States,  225  Fed.  524,  upholding 

act  of  1897,  making  it  an  offense  to  sell  liquor  to  any  Indian,  a  ward 

of  government  under  charge  of  any  Indian  superintendent  or  agent. 

887  TT.  a  84-94,  59  L.  Ed.  849,  35  Sup.  Ot  491,  8  N.  0.  O.  A.  1,  BOBINSOK 
V.  BALTIMOBE  Ife  O.  B.  B.  CO. 

PuUman  porter  may  stipulate  in  contract  of  employment  to  exempt  raU- 
roads  hauling  Pullman  cars  from  liability  for  injuries,  irrespective  of  Fed- 
eral Employers'  Liability  Act,  section  5,  since  he  is  not  a  railway  employee. 

Approved  in  Fowler  v.  Pennsylvania  R.  Co.,  229  Fed.  375,  release 

by  Pullman  conductor  whereby  he  discharged  company  and  railroad 

over  which  he  ran  from  all  claims  for  liability  on  account  of  injury 

or  death,  is  valid  and  precludes  recovery  for  death  of  conductor  by 

reason  of  defective  railroad  bridge;  McKay  v.  Louisville  etc.  R.  Co., 

133  Tenn.  601,  182  S.  W.  877,  upholding  contract  by  express  messenger 

with  express  company  releasing  railroads  from  liability  for  injuries; 

Chicago  etc.  R.  R.  Co.  v.  Wagner,  239  U.  8.  456,  60  L.  Ed.  881,  36  Sup. 

Ct.  136,  arguendo. 

837  U.  S.  94-100,  L.  B.  A.  1915E,  666,  69  L.  Ed.  863»  86  Sup.  Ot.  494,  LOUIS- 
VILLE ft  N.  B.  B.  00.  V.  MAXWELL. 

Under  Interstate  Commerce  Act  the  rate  of  the  carrier  duly  filed  is  the 
only  lawful  rate^  and  there  can  be  no  departure  therefrom. 
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Approved  in  Alabama  Great  Southern  B.  Co.  v.  George  H.  MoFadden 
&  Bros.,  232  Fed.  1002,  following  rule;  Southern  Ry.  Co.  v.  Prescott,  240 
(J.  S.  638,  60  L.  Ed.  839,  36  Sup.  Ct.  472,  parties  to  interstate  shipment 
may  not,  by  special  agreement,  alter  conditions  specified  in  bill  of 
lading  governing  carrier's  liability  when  shipment  is  not  removed  within 
forty-eight  hours  af tec  notice  to  consignee  of  its  arrival,  which  conform 
to  carrier's  published  regulations;  Dayton  Coal  etc.  Co.  v.  Cincinnati 
etc.  Ry.  Co.,  239  U.  S.  451,  60  L.  Ed.  379,  36  Sup.  Ct.  139,  through  freight 
rate  duly  filed  by  initial  carrier  is  only  one  which  connecting  carrier 
may  lawfully  receive,  where  it  received  and  filed  new  tariff,  though  it 
permitted  shipper  to  make  payments  at  old  rate;  Hocking  Valley  Ry. 
Co.  V.  Lackawanna  Coal  etc.  Co.,  224  Fed.  932,  140  C.  C.  A.  408,  apply- 
ing rule  to  joint  proportional  coal  rate ;  New  York  Cent.  R.  Co.  v.  Ley- 
land  &  Co.,  222  Mass.  445,  111  N.  £.  286,  arguendo. 

Miscellaneous.  Cited  in  York  &  Whitney  Co.  v.  New  York  etc.  R. 
Co.,  239  U.  S.  631|  60  L.  Ed.  477,  36  Sup.  Ct.  166,  dismissing  for  want  of 
jurisdiction. 

237  TT.  8.  101-120,  60  L.  Ed.  866,  85  Sup.  Ot.  526,  OtJFFEY  v.  SMITH. 

Cost  of  improvements  and  operation  Incurred  by  holders  of  oil  and  gas 
lease  while  in  ignorance  of  earlier  recorded  lease  should  be  deducted  on 
accounting  to  holders  of  earUer  lease  for  oil  produced  and  sold. 

Approved  in  Union  Naval  Stores  Co.  v.  United  States,  240  U.  S.  292, 
60  L.  Ed.  661,  36  Sup.  Ct.  312,  mortgagee  in  mortgage  to  secure  perform- 
ance by  mortgagor  of  agreement  to  extract  crude  turpentine  from  land 
and  to  manufacture  same  and  to  ship  manufactured  products  to  mort- 
gagee for  sale  for  mortgagor's  account  is  liable  to  government  for  value 
of  manufacturing  produce,  though  mortgagor  mixed  with  own  crude  gum 
quantity  of  gum  knowingly  taken  from  government  land ;  Clark-Montana 
Realty  Co.  v.  Butte  etc.  Copper  Co.,  233  Fed.  577,  in  accord  to  owner  for 
ore  taken  under  honest  belief  in  ownership,  value  of  ore  on  place  is  de- 
termined by  deducting  from  amount  which  ought  reasonably  to  have 
been  received  by  appropriator,  reasonable  cost  of  mining  and  marketing. 

Suit  by  prior  lessees  of  oil  property  to  enjoin  operations  under  later 
and  similar  lease  and  for  accounting  in  respect  to  oil  already  produced  and 
sold,  held  not  to  be  suit  for  specific  performance. 

Approved  in  Crown  Orchard  Co.  v.  Dennis,  229  Fed.  655,  suit  by 
grantee  of  standing  timber  on  land  from  prior  grantee  to  enjoin  cutting 
of  timber  by  another  is  not  one  by  assignee  of  chose  in  action,  within 
Judicial  Code,  §  24,  but  is  one  to  prevent  waste,  and  within  Federal 
jurisdiction,  where  requisite  diverse  citizenship  of  parties  exists;  Bar- 
nett  V.  Q.  &  C.  Co.,  226  Fed.  940,  upholding  equity  jurisdiction  to  pro- 
tecty  by  injunction^  exclusive  license  under  patent. 
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237  U.  S.  120,  59  L.  5d.  836,  36  Sup.  Ct.  532,  QUFFBY  m  SUITH. 
Not  cited. 

237  U.  a  121-136,  59  L.  Ed.  867,  35  Snp.  Ot.  484,  PENNSYLVANIA  B.  B. 
00.  V.  FUBITAN  OOAL  MIN.  00. 

Jurisdiction  of  State  courts  where  decision  did-  not  inrolve  determiaar- 
tlon  of  matter  calling  for  exercise  of  administratlTe  power  of  Interstate 
Commerce  Oommlssion  or  relate  to  subject  as  to  which  Jurisdiction  of  Fed- 
eral courts  had  been  otherwise  made  exclusive,  was  not  superseded  by  Act 
of  1887,  sections  8,  9. 

Approved  in  Dobbins  v.  Syracuse  etc.  R.  Co.,  215  N.  Y.  675, 109  N.  E. 
80,  following  rule;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min.  Co., 

238  U.  S.  470,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  ascertainment  of  damages 
occasioned  by  carrier's  rules  as  to  car  distribution,  which  are  unduly 
discriminatory,  is  within  authority  of  Interstate  Commerce  Commission 
under  Act  of  1887,  §§  8,  9,  13, 16. 

Under  Act  of  1887,  section  22,  State  courts  have  concurrent  Jurisdic- 
tion with  Federal  courts,  of  suit  by  shipper  against  intermediate  carrier  for 
damages  arising  in  interstate  commerce  because  of  latteTs  failure  to  fumlsih 
cars. 

Approved  in  Eastern  Ry.  Co.  v.  Ldttlefield,  237  U.  S.  143,  59  L.  EcL 
882,  35  Sup.  Ct.  489,  following  rule;  Coad  v.  Chicago  etc.  Ry.  Co.,  171 
Iowa,  752,  154  N.  W.  398,  shipper  may  recover,  in  State  court,  excess 
over  rates  in  published  schedule. 

State  courts  have  Jurisdiction  concurrent  with  Federal  courts  without 
preliminary  examination  by  Interstate  Oommerce  Oommisslon,  of  suit  by 
coal  company  against  interstate  carrier,  for  damages  for  failure  to  furnish 
cars  during  strike,  under  carrier's  rule  that  in  time  of  shortage  cars  should 
be  allotted  on  basis  of  mine  capacity. 

Approved  in  Illinois  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal  Co.,  238 
U.  S.  281,  283,  59  L.  Ed.  1309,  1310,  35  Sup.  Ct.  760,  upholding  State 
court's  jurisdiction,  without  preliminary  action  by  Interstate  Commerce 
Commission,  of  suit  by  shipper  against  interstate  carrier  for  damages 
caused  by  carrier's  failure  to  furnish  cars  on  demand. 

Distinguished  in  Montgomery  v.  Chicago  etc.  R.  Co.,  228  Fed.  619, 
holding  under  facts  that  complaint  by  restaurant-keeper  alleging  that 
carrier,  establishing  eating-house  under  commission's  order  permitting 
establishment  of  such  houses  for  benefit  of  passensrers  and  emplo^^ees 
but  prohibiting  carriage  of  food  for  supply  of  general  public  at  less  than 
tariff  rates,  did  not  state  cause  of  action  where  no  preliminary  hearing 
had  bv  commission. 

Until  Oommerce  Oommlasion  has  declared  carrier's  rule  to  be  discrimina- 
tory and  vijusty  no  court  has  Jurisdiction  against  interstate  carrier  for  dam- 
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ages  occasioned  by  its  enforcement;  bat  if  carrier's  rule,  fair  on  its  face, 
has  been  unequally  applied,  and  suit  is  for  damages  occasioned  by  its  dis- 
criminatory enforcement,  no  preliminary  hearing  before  commission  is  neces- 
sary. 

Approved  in  Loomis  v.  Lehigh  Ry.  Co.,  240  U.  S.  49,  50,  60  L.  Ed*  519, 
520,  36  Sup.  Ct.  229,  State  court  has  no  jurisdiction,  without  preliminary 
action  by  Interstate  Commerce  Commission,  of  action  against  icarrier  for 
sums  expended  in  constructing  bulkheads  in  cars  furnished  for  inter- 
state shipment  in  bulk ;  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min. 
Co.,  238  U.  S.  469,  59  L.  Ed.  1412,  35  Sup.  Ct.  896,  unjust  discrimination 
in  matter  of  coal-car  distribution  to  mine  owner  may  be  redressed  by 
Interstate  Commerce  Commission  where  coal,  though  sold  f.  o.  b.  cars  at 
mine,  was  to  be  transported  to  other  States. 

237  U.  a  1S5-139,  69  L.  Ed.  874,  36  8ap.  0%.  618,  CHAPMAN  ▼.  ZOBELEIN. 
Not  cited. 

237  U.  S.  140-146,  69  L.  Ed.  878,  36  Sup.  Ot.  489,  EASTERN  B.  B.  00.  v. 
LITTLEFIEIiD. 

Not  cited. 

237  U.  8.  146-168,  69  L.  Ed.  883,  35  Sup.  Ot.  620,  UNITED  STATES  ▼. 
SHEBMAN  9t  SONS  OO. 

Not  cited. 

237  U.  8.  169-162,  50  I..  Ed.  892,  36  Snp.  Ot.  626,  AMSBIOAN  SUBETT 
OO.  V.  SCHULTZ. 

Not  cited. 

237  U.  S.  162-171,  69  L.  Ed.  894,  36  Sup.  Ct.  615,  KNAPF  ▼.  ALEXANDEB- 
EDGAB  LXTMBEB  CO. 

Patentee  under  homestead  laws  may  maintain  action  for  damages  for 
•timber  wrongfully  cut  from  bis  land  by  trespasser  after  homesteader  made 
entry  bn#  before  he  had  taken  actual  possession. 

Approved  in  United  States  v.  Inman-Poulsen  Lumber  Co.,  233  Fed. 
944,  discussing  effect  of  relinquishment  of  railroad  lands  under  act  of 
July  1,  1898,  with  reference  to  right  of  United  States  to  sue  for  timber 
cut  from  lands  included  therein. 

237  TT.  a  171-180,  69  L.  Ed.  900,  36  Sup.  Ot.  611,  BEINllAN  v.  UTTLE 
BOOK. 

Municipal  ordinance,  passed  under  authority  delegated  by  State  legis- 
lature, making  it  unlawful  to  conduct  livery-stable  within  designated  area. 
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18  valid  exercise  of  police  power,  if  it  is  not  so  arbitrary  and  nnjust  as  to 
violate  Fonrteenth  Amendment. 

Approved  in  Hadacheck  v.  Sebastian,  239  U.  S.  410,  411,  60  L.  Ed. 
366,  857,  36  Sup.  Ct.  145,  upholding  ordinance  prohibiting  brick  making 
within  designated  area ;  Northwestern  Laundry  v.  Des  Moines,  239  U.  S. 
492,  60  L.  Ed.  401,  36  Sup.  Ct.  208,  upholding  ordinance  prohibiting 
emission  of  dense  smoke  in  portions  of  city. 

237  U.  S.  180-186,  69  L.  Ed.  906,  36  Sap.  Ot.  607,  HALLOT  v.  SOUTH 
OABOLINA. 

Not  cited. 

230  U.  S.  186-189,  69  K  Ed.  907,  36  Snp.  Ot.  609,  DETBOIT  TRUST  OO.  v. 
PONTIAO  SAV.  BANK. 

Not  cited. 

236  U.  S.  189-197,  69  L.  Ed.  910,  86  Sap.  Ot.  679,  BIVEBSIDE  ft  DAK 
BIVEB  OOTTON  MILLS  V.  MENBFEE. 

State  court  money  Judgment  against  foreign  corporation  upon  service 
on  resident  director  violates  Fourteenth  Amendment,  where  corporation  is 
not  doing  business  in  State  and  has  no  property  there  and  has  no  process 
agent. 

Cited  in  Hough  v.  S6ci^t6  Electrique  Westinghouse  De  Russie,  231 
Fed.  345,  and  Thombum  v.  Gates,  230  Fed.  924,  both  arguendo. 

Distinguished  in  Bagdon  v.  Philadelphia  etc.  Iron  Co.,  217  N.  Y.  438, 
111  N.  E.  1077,  in  action  by  resident  employee  for  breach  of  contract  for 
compensation,  injuries  received  in  Pennsylvania,  service  of  process  on 
agent  of  Pennsylvania  corporation,  is  valid  under  New  York  Corpora- 
tion Law,  §§  15, 16,  though  cause  of  action  relates  to  transaction  out  of* 
State. 

Miscellaneous.  Cited  in  Hough  v.  Soci^t6  Electrique  Westinghouse 
De  Russie,  231  Fed.  343,  fact  that  State  courts  could  give  no  judgment 
against  defendant  alleged  to  have  been  joined  to  prevent  removal,  ex- 
cept in  violation  of  Fourteenth  Amendment,  does  not  entitle  defendant 
to  removal. 

236  U.  S.  197-202,  59  I..  Ed.  913,  36  Sup.  Ot.  571,  UNITED  STATES  EX 
BEL.  CHOTT  ▼.  EWING. 

Not  cited. 

237  U.  a  202-207,  59  Ii.  Ed.  9ie»  86  Sap.  Ot.  673,  SOUTHEBK  PAOIFIO 
CO.  V.  UNITED  STATES. 

Not  cited. 
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237  U.  S.  208-215,  59  !■.  Ed.  918,  35  Sup.  Ct.  575,  TEXAS  h  PAGIFIO  BT. 
GO.  V.  HILL. 

Judgment  of  drcuit  Ooiirt  of  Appeals  in  action  against  a  corporation 
created  by  act  of  Congress  may  be  reviewed  in  Supreme  Court  on  writ  of 
error. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Marcus,  237  U.  S.  218,  59  L.  Ed. 
925,  35  Sup.  Ct.  678,  following  rule ;  Male  v.  Atchison  etc.  Ry.  Co.,  240 
U.  S.  102,  60  L.  Ed.  546,  36  Sup.  Ct.  353,  suit  to  enforce  alleged  liabil- 
ity in  equity  of  Kansas  corporation  on  bonds  of  railroad  corporation 
created  by  act  of  Congress,  involves  Federal  question,  so  that  under 
Judicial  Code,  §  51,  it  may  not  without  consent  of  Kansas  corporation 
be  brought  in  any  other  Federal  district  than  that  of  its  residence. 

Plea  to  jurisdiction  of  State  court  is  waived  by  defendant  who  Joined 
In  application  for  removal,  made  general  appearance  in  Federal  court, 
pleaded  to  merits,  and  filed  written  reply  to  petition  to  remand,  alleging 
Federal  court's  sole  Jurisdiction. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bigger,  239  U.  S.  335,  60  L.  Ed.  815, 
36  Sup.  Ct.  129,  defendant  in  removed  suit  may  not  raise  question  of 
State  court's  jurisdiction  by  amended  answer  filed  in  Federal  court 
where  removal  petition  contains  no  reservation  of  jurisdictional  ques- 
tion, and  where  after  removal  there  was  plea  to  merits. 

Wliere  objection  to  directed  verdict  on  ground  of  insuificienQy  of  proof 
is  without  merit,  appellate  court  will  not  review  tendencies  of  proof  to 
point  out  suificioncy  of  evidence. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Marcus,  237  U.  S.  219,  59  L.  Ed.  926, 
35  Sup.  Ct.  578,  following  rule. 

237  U.  S.  215-219,  59  L.  Ed.  924,  85  Sup.  Ct.  578,  TEXAS  <E  PACIFIC  KT. 
CO.  V.  MABO0S. 

Not  cited. 

237  U.  S.  220-234,  59  L.  Ed.  926,  35  Sup.  Ct.  560,  CHICAGO,  B.  h  Q.  B.  B. 
CO.   V.  BAILBOAD  COMMISSION. 

Wisconsin  statute  requiring  that  every  village  of  two  hundred  or  more 
Inhabitants,  within  one-eighth  mile  of  raihroad,  must  be  given  accommoda- 
tion of  two  passenger  trains  daily  each  way,  if  four  or  more  trains  are  run 
each  way  daily,  is  void  as  applied  to  railroad  running  only  interstate  trains. 
Distinguished  in  State  v.  Postal  Telegraph-Cable  Co.,  96  Kan.  307, 
160  Pac.  548,  holding  where  telegraph  company  maintained  station  for 
number  of  years  at  annual  deficit,  it  should  have  applied  to  Public  Utili- 
ties Commission  before  it  discontinued  station* 
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Miscellaneous.  Cited  in  Chicago  etc.  R.  Co.  v.  Railroad  Commission, 
161  Wis.  460,  156  N.  W.  1087,  reciting  history  of  litigation ;  Chicago  etc. 
Ry.  Co.  V.  Railroad  Commission,  162  Wis.  93,  155  N.  W.  942,  generally. 

237  V.  S.  234-250,  59  L.  Ed.  933,  35  Sup.  Ot.  666,  OHBISTIE  ▼.  UKITiO) 
STATE3. 

Not  cited. 

237  17.  8.  251-276,  59  L.  Ed.  939,  35  Snp.  Ot  561,  GBEENIAAF-JOHNSON 
LUMBEE  CO.  ▼.  GABBISOK. 

Elparlan  owners  who  bave  erected  wliarves  wblch  conform  to  existing 
harbor  Unas  are  not  entitled  to  compensation  nnder  fifth  amendment,  where 
Secretary  of  War  established  new  harbor  lines  requiring  demolition  of 
wharves. 

Approved  in  Willink  ▼.  United  States,  240  U.  S.  680,  60  L.  Ed.  810, 
36  Sup.  Ct.  424,  property  of  riparian  owner  on  navigable  tidal  stream 
was  not  taken,  so  as  to  entitle  him  to  compensation,  because  he  was  pre- 
vented by  Federal  officers  acting  under  River  and  Harbor  Aci  of  1890, 
from  repairing  wharf  and  piling  protecting  railway,  when  both  piling 
and  wharf  were  within  harbor  lines. 

Power  to  establish  building  line.    Note,  L.  B.  A.  19150,  982. 

237  17.  S.  276-284,  59  L.  Ed.  950,  35  Sup.  Ot.  549,  NEW  YOBK  EX  EEIk 
INTBBBOEOUGH  BAFID  TEANSIT  CO.  v.  SOHMEE. 

Under  New  York  Tax  Law,  section  182,  a  tax  computed  on  basis  of 
capital  stock  is  levied  on  «very  corporation  doing  buslnCBs  in  State. 

Approved  in  People  v.  Sohmer,  217  N.  Y.  448,  112  N.  E.  182,  constru- 
ing Tax  Law,  §  182,  imposing  privilege  tax  on  corporations. 

237  U.  S.  285-^00,  59  L.  Ed.  955,  35  Sup.  Ct.  543,  McGOWAN  T.  PARISH. 

Not  cited. 

237  U.  S.  300-^08    59  L.  Ed.  965,  35  Sup.  Ot  698,  LOUJSVILLB  ft  N. 
E.  B.  CO.  ▼.  WESTERN  UNION    TEL.  CO. 

Not  cited. 

237  U.  S.  303-309,  59  L.  Ed.  966,  35  Sup.  Ot.  596,  BOUNDS  v.  OLOVEB- 
POET  FOUNDBY  ft  MACH.  CO. 

Suit  in  personam  against  sbip  owner  for  work  and  materials  famished 
under  contract  to  repair  sliip  in  which  attachment  of  vessel  was  mere  inci- 
dent to  suit  is  not  within  exclusive  admiralty  Jurisdiction,  but  may  be 
brought  in  State  court. 

Approved  in  Keithley  v.  North  Pac.  S.  S.  Co.,  232  Fed.  257,  under 
Judicial  Code;  §  24  (d),  right  of  action  in  }>ersonam  for  tort,  given  by 
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State  statute,  may  be  enforced  in  Federal  court  where  there  is  diversity 
of  citizenship,  though  tort  was  committed  on  ship  board  within  navi- 
gable waters  of  State. 

237  IT.  a  309-^0,  69  L.  Ed.  960,  36  Sap.  Ot.  682,  FRANK  v.  MAKOUM. 

Mere  errors  in  point  of  law  committed  by  criminal  court  in  case  within 
its  Jurisdiction  cannot  be  reviewed  on  habeas  corpus. 

Approved  in  Collins  v.  Johnston,  237  U.  S.  506,  69  L.  Ed.  1077,  36 
Sup.  Ct.  649,  following  rule;  McMicking  v.  Schields,  238  U.  S.  107,  69 
L.  Ed.  1224,  36  Sup.  Ct.  665,  holding  denial  of  accused's  request  for  time 
to  answer  and  to  prepare  defense  did  not  warrant  release  on  habeas  cor- 
pus where  cause  stood  for  trial  on  appeal  from  Philippine  municipal 
oourt  and  accused  had  known  for  weeks  of  nature  of  chaige  and  had 
notice  of  hearing  and  had  received  partial  hearing. 

Criminal  prosecution  In  State  courts,  based  on  law  not  repugnant  to 
Federal  Constitution,  and  conducted  according  to  settled  State  practice,  is 
due  process  of  law,  so  long  as  it  includes  notice  and  opportunity  for  hearing. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  106,  69  L.  Ed.  1223,  35 
Sup.  Ct.  665,  holding  denial  of  accused's  request  for  time  to  answer  and 
to  prepare  defense  did  not  warrant  discharge  on  habeas  corpus,  where 
cause  stood  for  trial  on  appeal  from  Philippine  municipal  court  and 
accused  had  known  fox  weeks  of  nature  of  chai^  and  had  notice  of 
hearing,  and  had  received  partial  hearing;  Freeman  v.  United  States, 
227  Fed.  746,  in  Federal  courts,  constitutional  right  to  trial  by  jury 
means  trial  by  twelve  men  presided  over  by  a  judge,  and  another  judge 
cannot  be  substituted  in  criminal  case  for  the  one  before  whom  the  trial 
was  commenced,  while  testimony  is  being  taken;  State  v.  Brown,  170 
N.  C.  716,  86  S.  E.  1043,  upholding  act  of  1913,  providing  that  indict- 
ment for  selling  liquor  need  not  allege  sale  to  particular  person. 

Federal  courts  on  habeas  corpus  in  behalf  of  one  held  under  State  court, 
judgment  mfiy  look  beyond  forms  and  inqiulre  into  substance  of  cause  of 
detention. 

Approved  in  Horn  v.  Mitchell,  232  Fed.  820  (affirming  223  Fed.  550), 
following  rule;  Filer  v.  Steele,  228  Fed.  245,  denying  habeas  corpus 
where  one  convicted  in  State  court  contended  State  court  had  lost  juris- 
diction because  jury  viewed  premises  in  his  and  court's  absence,  and  it 
appeared  that  he  had  exhausted  State  remedies  and  had  been  denied 
writ  of  error  by  Federal  supreme  judges. 

Oeorgia  practice  that  accused  may  waive  right  to  be  present  when  ver- 
dict rendered,  and  that  waiver  may  be  inferred  from  making  motion  for 
new  trial  on  other  grounds  alone,  does  not  violate  Fourteenth  Amendment. 
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Approved  in  Freeman  v.  United  States,  227  Fed.  748,  in  Federal 
courts  in  criminal  case  another  judge  cannot  be  substituted  for  one 
before  whom  trial  was  commenced,  while  testimony  is  being  taken. 

Waiver  of  presence  of  accused  at  receipt  of  verdict  upon  trial  for 
felony.    Note,  L.  R.  A.  1915D,  817. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  648,  60  L.  Ed.  1220, 
36  Sup.  Ct.  550,  Strosnider  ▼.  AUen,  241  U.  S.  640,  60  L.  Ed.  1216.  36 
Sup.  Ct.  285,  and  Kitchens  v.  Hamilton,  239  U.  S.  637,  60  L.  Ed.  480. 
36  Sup.  Ct.  446,  all  affirming  judgment  on  authority  of  principal  case; 
Maroun  v.  Louisiana,  239  U.  S.  630,  60  L.  Ed.  476»  36  Sup.  Ct.  165,  dis- 
missing for  want  of  jurisdiction. 

237  V.  S.  350-361.  59  L.  Ed.  980,  36  Sup.  Ct  610,  STEWART  MINING  CO. 
y.  ONTASIO  MIN.  CO. 

Not  cited. 

237  TJ.  8.  302-368.  69  L.  Ed.  906,  86  Sup.  Ct  616,  DOBAK  ▼.  KENNEDY. 

Wliere  homestead  entryman  made  final  proof  prior  to  his  death,  he  be- 
comes entitled  to  the  patent  and  his  next  of  kin  receive  land  as  his  heirs, 
and  not  directly  under  Bevised  Statutes,  section  2291. 

Approved  in  Parmeter  v.  Butler,  228  Fed.  670,  where  after  final  proof 
and  issuance  of  final  certificate  homesteader  died  and  patent  was  issued 
to  her  husband,  he  took  as  heir  of  wife  and  not  directly  as  purchaser 
from  government 

237  U.  a  369-372,  59  L.  Ed.  1000,  35  Sup.  Ct  609,  MINNEAPOLIS,  ST.  P. 
ft  S.  S.  M.  E.  E.  CO.  y.  POPPLAE. 

Movement  of  trains  in  switching  yard  does  not  come  within  purview 
of  automatic  coupler  provisions  of  Safety  Appliance  Act 

Approved  in  United  States  v.  Erie  R.  R.  Co.,  237  U.  S.  408,  59  L.  Ed. 
1023,  35  Sup.  Ct.  621,  discussing  automatic  coupler  provisions  of 
Safety  Appliance  Act  with  reference  to  switching  of  cars  in  yards. 

237  U.  S.  372-386,  59  L.  Ed.  1001,  35  Sup.  Ct  605,  McDOTJOAL  y.  McKAY. 

Allotment  of  infant  Creek  Indian  who  was  enrolled  after  death  under 
Supplemental  Creek  Agreement  passes  in  fee  simple  to  his  father  where 
latter  is  of  Creek  hlood  and  mother  is  not  since  allotment  must  he  treated 
as  an  ancestral  estate  within  Mansfield's  Arkansas  Digest,  chapter  49,  sec- 
tion 2531. 

Approved  in  Pigeon  v.  Buck,  237  U.  S.  387,  59  L.  Ed*  1009,  35  Sup. 
Ct.  608,  following  rule;  Ferryman  v.  Woodward,  238  U.  S,  151,  59 
L.  Ed.  1244,  35  Sup.  Ct.  830,  under  act  of  June  25,  1910,  relating  to 
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lands   of  Five  Civilized   Tribes,  patented  land  is  part  of  estate   of 
nominal  patentee. 

Miscellaneous.  Cited  in  Kiefer  Oil  &  Gas  Co.  v.  McDougal,  229  Fed. 
937,  reciting  history  of  litigation. 

237  TJ.  S.  386-387,  59  L.  Ed.  1007,  35  Sap.  Ot.  608,  PIQBON  ▼.  BUCK. 

Lands  allotted  and  patented  to  full  blooded  Chickasaw  Indian,  who  died 
Intestate  without  descendants,  must  he  regarded  as  an  ancestral  estate 
under  Mansfield's  Arkansas  Digest,  section  2531. 

Approved'  in  Ferryman  v.  Woodward,  238  U.  S.  151,  59  L.  Ed.  1244, 
36  Sup.  Ct.  830,  under  act  of  June  25,  1910,  relating  to  lands  of  Five 
Civilized  Tribes,  patented  land  is  part  of  estate  of  nominal  patentee. 

237  TJ.  S.  388-^1,  59  L.  Ed.  1009,  35  Sop.  Ct.  604,  EXPOBT  ft  IMPOST 
LUMBEB  CO.  ▼.  FOBT  BANOA  LUMBBB  CO. 

Not  cited. 

237  17.  S.  391-399,  59  L.  Ed.  1011,  35  Sup.  Ct.  617,  BOOTH  ▼.  INDIANA. 

Indiana  act  of  1907,  requiring  owners  and  operators  of  collieries,  etc., 
to  provide  washrooms  for  employees  upon  written  request  of  certain  portion 
of  employees,  is  proper  exercise  of  police  power. 

Approved  in  Miller  v.  Strahl,  239  U.  S.  435,  60  L.  Ed.  368,  36  Sup. 
Ct.  150,  upholding  Nebraska  statute  regulating  duty  of  keepers  of 
hotels  having  more  than  fifty  rooms,  in  case  of  fire;  Nolen  v.  Ricch- 
man,  225  Fed.  822,  upholding  Tennessee  act  of  1915,  defining  common 
carriers,  and  requiring  obtaining  of  permit  and  giving  of  casualty  bond 
in  order  to  operate  same. 

Validity  of  statute  requiring  master  to  furnish  washroom  for  em- 
ployees.   Note,  Ann.  Cas.  1915D,  991. 

237  TJ.  S.  399-402,  59  L.  Ed.  1018,  35  Sup.  Ct.  620,  9  N.  C.  C.  A.  452,  CHI- 
CAGO &  N.  W.  B.  B.  CO.  v.  GBAY. 

Bejection  of  evidence  as  to  interstate  character  of  railroad  and  of  the 
employment,  offered  to  make  Federal  Employers'  Liability  Act  of  1908,  ap- 
plicable to  personal  injury  suit,  does  not  require  reversal  where  railroad's 
position  was  made  no  worse  because  case  was  tried  upon  hypothesis  that 
State  law  governed. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  U.  S.  55, 
60  L.  Ed.  523,  36  Sup.  Ct.  254,  applying  rule  where  Federal  and  Kansas 
statutes  were  similar;  Sears  v.  Atlantic  etc.  R.  R.  Co.,  169  N.  C.  463, 
86  S.  E.  179,  applying  rule  to  assumption  of  risk. 
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287  17.  S.  402-409,  69  L.  Bd.  1019,  36  Sup.  Ot.  621,  UNITED  STATES  ▼. 
EBIE  B.  Bw  OO. 

Transfer  of  trains  of  freiglit-cars  ^vmch  move  over  main  tracks  and 
over  switches  leading  to  other  tracks  and  across  passenger  tracks  in  their 
operation  by  Interstate  railway  between  its  yards  In  separate  cities,  held 
to  be  '^trains"  within  Safety  Appliance  Act. 

Approved  in  United  States  v.  Chicago  etc.  R.  R.  Co.,  237  U.  S.  412, 
59  la.  Ed.  1026,  35  Sup.  Ct.  634,  following  rule;  Chesapeake  etc.  Ry. 
Co.  V.  United  States,  226  Fed.  687,  provision  of  Safety  Appliance  Act 
relative  to  brakes  applies  to  hauling  of  "drag^'  of  cars  in  transfer 
service. 

237  TJ.  S.  410-413,  69  L.  Ed.  1023,  86  Sup.  Ct.  634,  UNITED  STATES  v. 
CHICAGO,  B.  ft  Q.  Bw  B.  CO. 

Transfer  trains  of  freight-cars  carrying  no  caboose,  which  are  operated 
by  yard  crews  between  two  yards  of  interstate  railroad  on  opposite  sides 
of  Missouri  Blver,  held  to  be  ''trains"  within  Safety  Appliance  Act. 

Approved  in  Chesapeake  etc.  R.  Co.  v.  United  States,  226  Fed.  687, 
provisions  of  Safety  Appliance  Act  relative  to  brakes  apply  to  hauling^ 
of  "drag"  of  cars  in  transfer  service. 

The  test  of  the  Safety  Appliance  Act's  application  lies  in  essential 
nature  of  work  done  rather  than  in  names  applied  to  those  engaged  In  it. 

Approved  in  Louisville  etc,  R.  Co.  v.  United'  States,  227  Fed.  269, 
eonstiTiing  reciprocal  switching  arrangement  through  terminal  associa- 
tion, as  "facility  for  interchange  of  traflfio"  within  Interstate  Com- 
Uierce  Act,  §  3. 

937  U.  a  413-426,  59  L.  Ed.  1027,  36  Sup.  Ct  625^  COE  T.  ABMOUB  FEB- 
THJZEB  WOBK8. 

Not  cited. 

237  U.  S.  427-431,  69  L.  Ed.  1033,  36  Sup.  Ct  648,  EBIE  B.  B.  CO.  ▼.  80IX>. 
HON. 

Not  cited. 

237  TJ.  S.  432-433,  60  L.  Ed.  1036,  36  Sup.  Ct.  644,  PEMNttTIiVAKIA  B.  H. 
CO.  ▼.  KEYSTONE  ELEVATOB  ft  WABEHOUSE  CO. 

Not  cited. 

237  U.  S.  434r-447,  69  L.  Ed.  1036,  36  Sup.  Ct  646,  ELLIS  V.  DTTEBSTATE 

COMMERCE  COMMISSION. 

Where  corporation  owns  refrigerator-cars  which  it  leases  to  railroad,  it 
may  be  means  hy  which  owner  of  property  transported  indirectly  renders 
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saryice,  diargee  for  which  may  be  regulated  hy  Interstate  Oommerce  Com- 
mission  under  Commerce  Act,  section  16. 

Approved  in  O'Keefe  v.  United  States,  240  U.  S.  302,  60  L.  Ed.  657, 
36  Sup.  Ct.  316,  holding  Interstate  Commerce  Commission  may  pre- 
scribe maximum  allowance  out  of  joint  rates  which  trunk  line  rail- 
ways may  make  to  tap  lines  which  are  owned  by  persons  owning  timber 
and  mills  which  they  principally  serve.  ' 

287  IT. -a  447-468,  59  L.  Ed.  1042,  85  Sap.  Ot  636,  OUMBSBIiAND  OIiASS 
MFG.  OO.  ▼.  DB  WITT. 

Object  of  Bankruptcy  Act,  section  68a,  was  to  give  bankruptcy  court 
rl^t  to  apply  established  prindplee  of  setoff  to  mutual  credits  when  Its 
action  was  invoked  for  that  purpose. 

Approved  in  Clifford  v.  Oak  Valley  Mills  Co.,  229  Fed.  853,  where 
bankrupt  manufactured  cloth  out  of  diefendant's  wool  and  reduction 
in  price  charged  hack  for  defects  in  manufacture,  and  bankrupt  gave 
demand  note  for  overpayment  on  account  of  defects,  and  later  only 
eighty  per  cent  of  price  paid,  balance  being  reserved  against  charges 
for  defects,  defendant  could  set  off  note  against  amounts  due  on  re- 
served amount  for  defects. 

Setoff  under  American  bankruptcy  acts.    Note,  Ann.  Oas.  19160, 
976. 

No  adjudication  setting  off  under  Bankruptcy  Act,  section  68a,  against 
proved  claim  of  creditor,  a  claim  against  it  listed  among  unliquidated  as- 
sets, was  involved  in  proceeding-'tezminating  in  decree  in  composition,  where 
creditor  made  no  attempt  to  have  setoff  adjudicated  in  bankruptcy  courts 
and  took  composition  dividendL 

Cited  in  In  re  Maytag-Mason  Motor  Co.,  223  Fed.  686,  arguendo. 

287  U.  8.  469-474,  69  L.  Ed.  1061,  36  Sup.  Ot.  632,  PABKEB  V.  McLAIN. 

Miscellaneous.  Cited  in  Dunham  v.  Kauffman,  241  U.  S.  653,  60 
la.  Ed.  1223,  36  Sup.  Ct.  723,  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241 
V.  S.  661,  60  L.  Ed.  1222,  36  Sup.  Ct.  553,  United  Railways  Co.  v. 
St.  Louis,  241  U.  S.  648,  60  L.  Ed.  1220,  36  Sup.  Ct.  550,  South  Dakota 
V.  Whisman,  241  U.  S.  643,  60  L.  Ed.  1218,  36  Sup.  Ct.  449,  Bradley 
v.  Spokane  etc.  R.  R.  Co.,  241  U.  S.  639,  60  L.  Ed.  1215,  36  Sup.  Ct. 
285,  Zodrow  v.  Wisconsin,  239  U.  S.  629,  60  L.  Ed.  476,  36  Sup.  Ct. 
165,  and  White  v.  Wyoming,  241  U.  S.  655,  60  L.  Ed.  1224,  36  Sup. 
Ct.  726,  all  dismissing  for  want  of  jurisdiction. 

287  V.  a  474-478,  59  L.  Ed.  1054,  36  Sup.  Ct.  681,  GBOBOIA  V.  TENNES- 
SEE  OOFPEB  00. 

Not  cited. 
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237  V.  8.  479-481,  59  L.  Ed.  1056,  35  Snp.  Ct.  668,  HEALEY  v.  SEA  OUU. 
SPEOIALTT  CO. 

If  plaintiff  goes  to  District  Court  for  Infringement  of  patent,  IMstrict 
Conrt  will  haye  jurisdiction  on  tbat  ground,  though  course  of  subsequent 
pleadings  reveals  other  more  serious  disputes. 

Approved  in  Swindell  v.  Toungstown  Sheet  &  Tube  Co.,  230  Fed. 
440,  District  Court  has  jurisdiction  though  sum  involved  is  less  than 
three  thousand  dollars,  where  bill  and  answer  were  in  ordinary  form 
in  patent  suit,  except  that  ultimate  issue  was  whether  plain tifiE  entitled 
to  damages  in  form  of  fixed  royalties  instead  of  indefinite  sum  in 
form  of  profits,  and  injunction  against  further  use  of  infringing  de- 
vices prayed. 

Jurisdiction  depends  on  case  made  and  relief  demanded  by  plaintiff,  and 
cannot  be  helped  or  defeated  by  replication  to  anticipated  defense  in  char- 
ging part  of  bill. 

Approved  in  Geneva  Furniture  Mfg.  Co.  v.  S.  Karpen  &  Bros.,  238 
U.  S.  269,  59  L.  Ed.  1297,  35  Sup.  Ct.  788,  holidng  part  of  bill  chai-ging 
defendant  with  contributory  infringement  of  patent  by  wrongfully 
inducing  licensees  from  plaintiff  to  make  and'  sell  infringing  devices, 
and  prays  injunction,  presents  case  arising  under  patent  laws  within 
jurisdiction  of  District  Court  under  Judicial  Code,  §§  24,  48,  256; 
Harper  Bros.  v.  Klaw,  232  Fed.  611,  suit  by  owner  of  copyright  of 
play  to  enjoin  licensee  from  producing  it  as  photo  play  is  one  for  in- 
fringement of  copyright  of  which  Federal  couii;  has  jurisdiction,  irre- 
spective of  citizenship. 

Suit  in  which  bill  alleges  infringement  of  patent  and  prays  for  account- 
ing, etc.,  is  one  arising  under  patent  laws  within  Federal  court's  jurisdiction, 
though  bill,  anticipating  defense,  sets  out  Ucense  contract  fixing  mode  of 
estimating  damages  and  asks  for  return  of  patented  articles  based  while 
license  was  in  force. 

Approved  in  Lamar  v.  United  States,  240  U.  S.  64,  60  L.  Ed.  528, 
36  Sup.  Ct.  256,  jurisdiction  of  Federal  District  Court  over  prosecu- 
tion under  Crim.  Code",  §  32,  for  falsely  pretending  to  be  a  Federal 
officer,  is  not  defeated  because  indictment  may  not  charge  crime  ag&inst 
United  States. 

237  U.  8.  481-486,  69  L.  Ed.  1068,  35  Sup.  Ct.  659,  BOOTH-KELLY  LUM- 
BER CO.  ▼.  UNITED  STATES. 

Not  cited. 

237  U.  8.  487-499,  L.  B.  A.  1915F,  736,  59  L.  Ed.  1069,  35  Sup.  Ct.  655, 
SPOKANE  ft  I.  E.  B.  B.  CO.  v.  WHITLET. 

Mother^s  right  to  sue  In  Idaho  as  heir  under  Idaho  Bevlsed  Codes^  aec- 
tion  4100,  for  wrongful  death  of  son,  is  not  barred  by  Washington  Judgment 
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in  action  upon  roch  statutory  liability  brought  by.  administrator  appointed 
under  Tennessee  laws,  to  which  action  mother  was  not  party. 

Distinguished  in  Robinson  v.  Chicago  etc.  Ry.  Co.,  96  Kan.  656,  153 
Pac.  495,  discussing  validity  of  settlement  for  wrongful  death  made 
by  administrator. 

237  IT.  S.  499-602,  69  L.  Ed.  1069,  35  Sop.  Ct  663,  8EAB0ABD  AIB  LINE 
B.  B.  00.  ▼.  TILGHMAN. 

Under  Employers'  Uability  Act,  section  8,  as  to  dlmlnntion  of  damages 
in  case  of  contributory  negligence,  where  causal  negligence  is  attributable 
partly  to  employee  and  partly  to  carrier,  he  shaU  recover  only  proportional 
amount,  bearing  same  relation  to  full  amount  as  negligence  attributable  to 
carrier  bears  to  entire  negligence  attributable  to  both. 

Approved  in  Snyder  v.  Great  Northern  Ry.  Co.,  88  Wash.  54,  152 
Pac.  705,  following  rule;  Waina  v.  Pennsylvania  Co.,  251  Pa.  St.  219, 
96  Atl.  463,  in  action  by  track  laborer  under  Federal  Liability  Act, 
instruction  that  burden  was  on  him  to  show  railroad's  negligence,  and 
that  negligence  caused  injury,  and  that  if  railroad's  negligence  and  his 
negligence  combined  to  cause  injury,  damages  should  be  diminished  in 
proportion  to  contributory  negligence,  and  that  if  negligence  of  em- 
ployer and  employee  were  equal,  there  could  be  recovery  for  only  half 
damages,  is  correct. 

Under  Employers'  Liability  Act,  section  3,  instruction  leaving  to  Jury 
matter  of  diminishing  damages,  without  naming  any  standard  to  which  their 
action  shall  conform  other  than  their  own  conception  of  what  is  reasonable, 
is  erroneous. 

Approved  in  Illinois  Central  Ry.  Co.  ▼.  Skaggs,  240  IT.  S.  70,  60 
L.  Ei  531,  36  Sup.  Ct.  25(),  recovery  under  Federal  Employers'  Liability 
Act  of  1908,  is  supported  by  evidence  upon  which  it  could  be  found 
that  fellow-servant  was  negligent,  and  that  thereby  injury  resulting 
though  injured  employee  may  himself  have  participated  in  act  whidi 
caused  injury. 

Distinguished  in  St.  Louis  etc.  R.  R.  Co.  V.  Brown,  241  U.  S.  228, 
60  L.  Ed.  970,  36  Sup.  Ct.  602,  upholding  instruction  in  action  under 
Federal  Employers'  Liability  Act  that  in  event  of  finding  of  contribu- 
tory negligence,  jury  should  reduce  plaintiflf's  damages  in  proportion 
to  amount  of  negligence  attributable  to  him. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Renn  v.-  Seaboard  etc. 
Ry.  Co.,  170  N.  C.  150,  86  S.  E.  974,  as  to  difference  between  action 
at  common  law  and  action  under  Federal  Employers'  Liability  Act. 

237  XT.  S.  602-512,  59  L.  Ed.  1071,  35  Sup.  Ot  649,  COLLINS  ▼.  JOHNSTON. 
Not  cited. 
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237  V.  S.  512-631,  69  L.  Ed.  1080,  36  Sup.  Ct  731,  LOlTaFBS  ▼.  DIAZ  Y 
QUINONES. 

Not  cited. 

237  U.  S.  531-547,  L,  B.  A.  1016A,  771,  59  L.  Ed.  1089,  35  Sap.  Ct.  724, 
SUPBEME  COUNCnL  OF  THE  BOYAL  ABCANUM  v.  OBEEN. 

Full  faitb  and  credit  due  from  New  York  courts  to  MaBsachusetts  Judg- 
ment which  liolds  tbat  Maseacliusetts  mutual  benefit  society  lias  power  to 
increase  assessment  rate  requires  tliat  New  York  courts,  in  deciding  validity 
of  soch  increase  as  to  members  of  New  York  subordinate  council,  recognize 
controlling  effect  of  Massachusetts  law  as  established  by  Judgment. 

Approved  in  Hartford  Life  Ins.  Co.  v.  lbs,  237  U.  S.  672,  L.  R.  A. 
1916A,  765,  59  L.  Ed^  1170,  35  Sup.  Gt.  692,  decree  of  court  of  home 
State  of  life  insurance  company  issuing  benefit  certificate  on  assess- 
ment plan',  by  which  it  is  adjudged  in  suit  against  corporation  by  cer- 
tificate holder  for  benefit  of  all  that  company  had  right  to  make 
advances  from  mortuary  fund  to  pay  death  claims  and  to  replenish 
fund  by  assessments,  is  denied  full  faith  by  sister  State  excluding 
decree  from  evidence  in  suit  by  beneficiary  not  party  to  former  suit, 
on  certificate,  in  which  validity  of  assessment  to  replenish  mortuary 
fund  is  in  issue. 

Laws  or  judgments  of  State  in  which  insurance  company  is  incor- 
porated as  binding  in  other  States.    Note,  L.  E.  A.  1916A,  770. 

Right   of    mutual    benefit    association   to  increase    rates.    Note, 
L.  B.  A.  1916A,  764,  765. 

Miscellaneous.  Cited  in  Supreme  Lodge  K:  of  P.  v.  Mims,  241  U.  S. 
580,  60  L.  Ed.  1186,  36  Sup.  Ct.  702,  discussing  right  of  fraternal  and 
benevolent  order  to  increase  its  insurance  rates;  Anderson  v.  Ro]?al 
League,  130  Minn.  418,  L.  R.  A.  1916B,  901,  153  N.  W.  854,  assuming 
that  contract  in  issue  was  Illinois  contract. 

237  U.  S.  547-567,  Ann.  Cas.  1917A,  40,  59  L.  Ed.  1102,  36  8np.  Ct.  740, 
DANIELS  ▼.  WAGNEB. 

Land  Department  has  no  general  discretionary  power  to  reject  entries 
on  vacant  public  land,  in  lieu  of  forest  reserve  xellnquislunents,  or  to  award 
lands  to  subordinate  applicants  under  land  laws. 

Approved  in  Sawyer  v.  Gray,  237  U.  S.  674,  678,  69  L.  Ed.  1172, 

1173,  35  Sup.  Ct.  842,  Daniels  v.  Bemhard,  237  U.  S.  573,  574,  59  L.  Ed. 

1118,  35  Sup.  Ct.  749,  Daniels  v.  Craddock,  237  U.  S.  575,  59  L.  Ed. 

1119,  35   Sup.  Ct.  749,  and  Daniels  v.  Johnston,  237  U.  S.  569,  59 
L.  Ed.  1113,  35  Sup.  Ct.  748,  all  following  rule. 
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2S7  U.  &  668-569,  59  L.  Ed.  1110,  35  Sup.  Ct.  748,  DANIEI.S  v.  JOHNSTON. 
Not  cited. 

2S7  U.  S.  670-«72,  59  L.  Ed.  1113,  36  Sup.  Ct.  747,  DANIELS  Y.  MESBI- 
THEW. 

Not  cited. 

237  IT.  S.  672-574,  69  L.  Ed.  1115,  36  Sup.  Ct.  749,  DANIELS  T.  BEBN- 
HABD. 

Not  cited. 

237  XT.  S.  574-575,  59  L.  Ed.  1118,  35  0ap.  Ct.  749,  DANTBItS  ▼.  OBAD- 
DOCK. 

Not  cited. 

237  U.  S.  575-580,  69  L.  Ed.  1119,  35  Sup.  Ct.  729,  BOBCAN  CATHOLIC 
CHUBCH  y.  PENNSYLVANIA  B.  B.  CO. 

Wliethex  Supreme  Court  has  jurisdiction  to  review  decision  of  Olrcait 
Court  of  Appeals  depends  upon  whether  Circuit  Court's  Jurisdiction  was,  by 
pleadings,  inyoked  not  alone  because  of  diverse  citizenship,  but  also  because 
rights  under  Federal  Constitution  and  laws  were  asserted  in  pleadings  as 
basis  of  Jurisdiction. 

Approved  in  Norton  v.  Whiteside,  239  U.  S.  146,  60  L.  Ed.  187,  36 
Sup.  Ct.  98,  holding  jurisdiction  of  District  Court  to  enforce  riparian 
rights  from  shore  out  to  new  navigable  channel  constructed  by  United 
States  to  improve  navigation  does  not  involve  Federal  question  so  as  to 
justify  appeal  to  Supreme  Court  from  decree  of  Circuit  Court  of 
Appeals,  though  both  parties  are  alleged  to  have  acquired  title  from 
United  States ;  Delaware  etc.  R.  R.  Co.  v.  Yurkonis,  238-  U.  S.  444,  59 
L.  Ed.  1400,  35  Sup.  Ct.  902,  allegations  in  action  by  railroad  employee 
for  injuries  received  while  mining  in  colliery  owned  by  railroad,  that 
coal  was  intended  for  use  by  railroad  in  its  conduct  of  interstate  com- 
merce, do  not  bring  case  within  Federal  Employers'  Liability  Act,  so  as 
to  deprive  judgment  of  Circuit  Court  of  Appeals  on  appeal  from  Circuit 
Court,  of  finality. 

Miscellaneous.  Cited  in  Kinney  v.  Plymouth  Rock  Squab  Co.,  241 
U.  S.  653,  60  la.  Ed.  1223,  36  Sup.  Ct.  723,  Glaas  v.  Woodman,  241  U.  S. 
646,  60  L.  Ed.  1219,  36  Sup.  Ct.  461,  Hitchman  Coal  «tc.  Co.  v.  Mitchell, 
241  U.  S.  644,  60  L.  Ed.  1218,  36  Sup.  Ct.  450,  Nelson  v.  Wood,  239  U.  S. 
637,  60  L.  Ed.  480,  36  Sup.  Ct.  446,  and  Gardiner  Inv.  Co.  v.  Jackson 
Co.,  239  U.  S.  628,  60  L.  Ed.  475,  36  Sup.  Ct.  164,  all  dismissing  for  want 
of  jurisdiction. 
XX— 77 
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237  17.  8.  580^83,  69  L.  Ed.  1127,  35  Svp.  Ot.  739,  TOOF  ▼.  ULT88E8 
LAND  00. 

Miscellaneous.  Cited  in  Lincoln  v.  Power,  241  U.  S.  662,  60  L.  Ed. 
1222,  36  Sup.  Ct.  721,  affirming  judgment  on  authority  of  principal  ease. 

237  IT.  8.  583^88,  69  L.  Ed.  1128,  36  Sop.  Ot  760,  BBOWK  ▼.  FLBTOHES. 

Miscellaneous.  Cited  in  Brown  v.  Fletcher,  231  Fed.  93,  reciting  his- 
tory of  litigation. 

237  IT.  S.  689-697,  69  L.  Ed.  1181,  86  0ap.  Ot  720,  WATTGH  T.  mHVEK- 
SITT  OF  lOSSISaiPFL 

Not  cited. 

237  IT.  S.  ^697-604,  Ann.  Oas.  1916I>,  838,  69  L.  Ed.  1137,  86  Sap.  Ot.  716, 
CHABI^STOK  ft  W.  0.  B.  B.  OO.  v.  VABNVILI£  FOBNITUBE  OO. 

Congress  has,  hy  acts  of  1906  and  1910,  so  far  taken  over  subject  of 
carrier's  liability  for  loss  or  damage  to  interstate  shipment,  as  to  InTali- 
date  South  Oaxolina  Oivil  Oode,  section  2673,  subjecting  termtnal  carrier  to 
penalty  for  failure  to  promptly  pay  daim  for  damages. 

Approved  in  Pinkussohn  Cigar  Co.  v.  Clyde  Steamship  Co.,  101  S.  0. 
432,  86  S.  E.  1061,  and  Spence  v.  Southern  Ry.  Co.,  101  S.  C.  436,  85 
S.  E.  1059,  both  following  rule;  Southern  Ry.  Co.  v.  Prescott,  240  U.  S. 
640,  60  L.  Ed.  840,  36  Sup.  Ct.  432,  measure  of  carrier's  liability  as 
warehouseman  under  bill  of  lading  for  interstate  shipment  issued  pur- 
suant to  Interstate  Commeroe  Act,  and  which  covered  carrier's  liability 
as  warehouseman,  is  not  tested  by  local  law  placing  burden  upon  ware- 
houseman, in  case  of  loss  by  fire,  to  show  it  was  not  negligent ;  Southern 
Ry.  Co.  V.  Bennett,  17  Ga.  App.  167,  169,  86  S.  E.  420,  suit  for  damages 
based  on  Civil*  Code  of  1910,  §  2752,  cannot  be  maintained  against  last 
of  several  connecting  carriers,  if  loss  occurred  in  course 'of  interstate 
transportation ;  Blalock  Hardware  Co.  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C. 
398,  86  S.  E.  1027,  Revisal  1905,  §  2644,  imposing  penalty  on  carrier  for 
failure  to  refund  overchaige,  is  void  as  applied  to  interstate  shipment. 

Limited  in  Mewbom  &  Co.  v.  Louisville  etc.  R.  R.  Co.,  170  N.  C.  207, 
87  S.  E.  38,  rule  that  delivery  of  livestock  to  initial  carrier  in  good  con- 
dition and  delivery  by  final  carrier  in  damaged  condition  makes  prima 
facie  case  against  carrier  sued,  is  not  abrogated  by  Carmack  Amend- 
ment. 

Distinguished  in  Illinois  Central  R.  R.  Co.  v.  Mulberry  Hill  Coal  Co., 

238  U.  S.  281,  69  L.  Ed.  1309,  35  Sup.  Ct.  760,  requiring  interstate  car- 
rier to  furnish  cars  to  shippers  within  reasonable  time,  as  is  done  by 
Hurd's  Rev.  Stats.  (111.))  §84,  does  not  so  directly  burden  interstate 
commerce  as  to  render  statute  void^  where  State  courts  hold  that  what  ia 
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reasonable  time  depends  on  all  existing  conditions,  including  require- 
ments of  interstate  commerce. 

Validity  of  statute  imposing  penalty  on  carrier  of  goods  or  live- 
stock for  failure  to  pay  claim  within  certain  time.  Note,  Ann.  Oas. 
1916D,  387. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Thurston,  241  U.  S.  642, 
60  L.  £d«  1217,  36  Sup.  Ct.  446,  and  Tallulah  Falls  Ry.  Co.  v.  Mason 
County  Supply  Co.,  241  U.  S.  641,  60  L.  Ed.  1216,  36  Sup.  Ct.  446,  both 
reversing  judgment  on  authority  of  principal  case. 

237  TJ.  8.  605-610,  60  L.  Ed.  1140,  86  Snp.  Ot.  717,  LUMBEB  UNDER- 
WBITEBS  ▼.  BIFB. 

Not  cited. 

237  V.  S.  611--616,  69  L.  Ed.  1144,  36  Snp.  Ot  718,  HOOD  ▼.  McGEHEB. 

Right  of  child  adopted  in  another  State  to  take  under  local  statute 
of  descent  or  distribution.    No^,  L.  R.  A.  1916A,  667. 

237  TJ.  S.  616-618,  69  L.  Ed.  1147,  36  Sop.  Ot.  719,  FABE  y.  OAMEBON. 
Not  cited. 

•         * 

287  IT.  S.  618-624,  69  L.  Ed.  1148,  36  Sup.  Ot.  708,  G.  ft  .0.  MEBBIAM  GO. 
▼.  8YNDX0ATE  FUB.  00. 

Decision  of  Circuit  Court  of  Appeals  Is  final,  unless,  In  addition  to  alle- 
gations of  dlyerse  dtisenshlp  contained  In  bill,  there  Is  averment  of  cause 
of  action  and  consequent  basis  of  jurisdiction  arising  under  Federal  Consti- 
tution or  laws. 

Approved  in  Delaware  etc.  R.  R.  Co.  v.  Turkonis,  238  U.  S.  444,  59 
L.  Ed.  1400,  35  Sup.  Ct.  902,  allegations  in  action  by  railroad  employee 
for  injuries  received  while  mining  in  colliery  owned  by  railroad,  that 
coal  was  intended  for  use  by  railroad  in  its  conduct  of  interstate  com- 
meitse,  do  not  bring  case  within  Federal  Employers'  Liability  Act,  so  as 
to  deprive  judgment  of  Circuit  Court  of  Appeals,  of  finality. 

Miscellaneous.  Cited  in  Nelson  v.  Wood,  239  U.  S.  637,  60  L.  Ed.  480, 
36  Sup.  Ct.  446,  and  Stead  v.  Curtis,  239  U.  S.  634,  60  L.  Ed«  478,  36 
Sup.  Ct.  221,  both  dismissing  for  want  of  jurisdiction. 

237  TJ.  S.  626-631,  69  L.  Ed.  1161,  36  Sup.  Ot  710,  EBEZJNO  ▼.  MOBOAN. 
Each  snccesslTB  cutting  Into  different  mall  bags  with  Intent  to  steal 
mail  therefrom,  by  one  who,  In  same  transaction,  cuts  successively  number 
of  such  bags,  Is  a  distinct  offense  under  Criminal  Code,  section  180. 
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Approved  in  Baddei-s  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  Criminal  Code,  §  215,  making  deposit  of  each  letter  in 
mails  for  purpose  of  executing  scheme  to  defraud,  a  separate  offense 
punishable  by  fine  and  impiisonment,  is  not  void  as  imposing  cruel  and 
unusual  punishment;  Morgan  v.  Sylvester,  231  Fed.  888,  it  is  not  double 
jeopardy  to  convict  and  punish  one  who  broke  into  postoffice  and  stole 
stamx)s  therefrom,  for  larceny,  under  Penal  Code,  §  47,  as  well  as  for 
breaking  and  entering  under  section  192;  Myers  v.  Moi^an,  224  Fed. 
414,  139  C.  C.  A.  641,  where  one  convicted  of  violating  Mann  Act  under 
indictment  charging  two  offenses  was  sentenced  to  ten  years,  and  maxi- 
mum punishment  provided  in  act  for  one  offense  is  five  years,  sentence  is 
valid. 

237  U.  S.  632-642,  69  !■.  Ed.  1153,  35  Sup.  Ct.  712,  MORGAN  ▼.  DEVINB. 

Conviction  and  sentence  aa  for  two  distinct  offenses  of  persons  who 
steal  stamps  ftom  postofllce,  having  first  burglariously  entered  postofllce 
with  Intent  to  commit  larceny  therein,  do  not  put  them  twice  in  J^pardy. 
Approved  in  United  States  v.  Rabinowich,  238  U.  S.  86,  59  L.  Ed.  1214, 
35  Sup.  Ct.  682,  conspiracy  to  commit,  against  United  States  contrary  to 
Crim.  Code,  §  37,  an  offense  made  criminal  by  Bankruptcy  Act,  is  not 
of  itself  an  offense  '* arising  under/*  that  act  within  section  29d,  limit- 
ing to  one  year  prosecutions  for  offenses  soising  thereunder;  Morris  v. 
United  States,  229  Fed.  621,  when  indictment  in  one  count  charged  en- 
tering car  containing  interstate  shipment  and  in  another  stealing  good.s 
therefrom,  accused  could  be  convicted  on  both  counts;  Morgan  v.  Sylves- 
ter, 231  Fed.  888,  it  is  not  double  jeopardy  to  convict  and  punish  one 
who  broke  into  postoffice  and  stole  stamps  therefrom,  under  Penal  Code, 
§47,  as  well  as  for  breaking  and  entering  under  section  192;  United 
States  V.  Dahl,  225  Fed.  911,  indictment  charging  conspiracy  under 
Penal  Code,  §  37,  for  violation  of  Chinese  Exclusion  Act,  need  not  charge 
violation  of  Exclusion  Act  with  same  particularity  necessary  to  charge 
crime  under  the  act. 

287  U.  S.  642-648,  59  L.  Ed.  1157,  35  Sup.  Ct.  702,  BOTHWELL  v.  BINa 
HAM  COUNTY. 

Not  cited. 

237  U.  S.  648-661,  59  L.  Ed.  1160,  35  Sup.  Ct.  704,  9  N.  O.  C.  A.  754,  ST. 
LOUIS,  I.  M.  &  S.  B.  B.  CO.  v.  CBAFT. 

Bight  of  recoyery  for  wrongful  death  depends  entirely  on  statute. 
Cited  in  dissenting  opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N".  C. 
146,  86  S.  E.  973,  arguendo. 
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Provisions  of  Federal  Employers'  Liability  Act  as  to  damages  for  death 
of  railroad  employees,  supersede  State  law. 

Approved  in  Chica«;o  etc.  Ry.  Co.  v.  Devine,  2^9  U.  S.  64,  60  L.  Ed. 
142,  .36  Sup.  Ct.  28,  following  rule. 

Becoyery  in  action  by  personal  representative  of  deceased  railway  em- 
ployee under  Employers'  Liability  Act  may  include  both  damages  for  dece- 
dent^s  pain  between  time  of  injury  and  deatb  and  damages  for  pecuniary 
loss  by  next  of  kin. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v.  Leslie,  238  U.  S.  603,  59 
If.  Ed.  1482,  35  Sup.  Ct.  844,  following  rule;  Nashville  etc.  Ry.  Co.  v. 
Anderson,  134  Tenn.  684,  185  S.  W.  681,  in  action  under  Federal  Em- 
ployers' Liability  Act  for  death  of  railway  employee,  there  must  be 
evidence  of  pecuniary  damages  to  beneficiaries  before  such  damage  can 
be  allowed ;  Calhoun  v.  Great  Northern  Ry.  Co.,  162  Wis.  271,  156  N.  W. 
201,  under  amendment  of  1910  to  Federal  Employers'  Liability  Act,  per- 
sonal representative  of  deceased  may  recover  not  only  for  benefit  of 
beneficiaries,  but  for  deceased's  conscious  suffering  before  death. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1915E,  1105. 

Pendency  of  action  for  personal  injury  as  abatement  of  action  for 
death,  or  vice  versa.    Note,  L.  R.  A.  1916E,  1139. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.    Note,  9  N.  0.  0.  A.  456. 

Miscellaneous.  Cited  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  judgment  on  authority  of 
principal  case;  dissenting  opinion  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170 
N.  C.  150,  86  S.  E.  974,  as  to  distinction  between  action  at  common  law 
and  action  under  Federal  Employers'  Liability  Act. 

237  U.  a  662-674,  L.  B.  A.  1916A,  765,  69  L.  Ed.  1165,  35  Sup.  Ct.  692, 
HABTFOBD  LIFE  INS.  CO.  V.  IBS. 

Wbeie  parties  interested  are  numerous,  and  the  subject  matter  of  suit 
is  common  to  all,  equity  permits  portion  of  parties  in  interest  to  represent 
entire  body. 

Cited  in  Supreme  Council  of  the  Royal  Arcanum  v.  Green.  237  U.  S. 
546,  L.  R.  A.  1916A,  771,  59  L.  Ed.  1102,  35  Sup.  Ct.  724,  arguendo. 

237  U.  S.  674-678,  59  L.  Ed.  1170,  35  Sup.  Ot.  842,  SAWYER  y.  GRAY. 

Not  cited. 

237  XT.  S.  678-680,  69  L.  Ed.  1173,  86  Ssp.  Ct  762,  GEOBOIA  v.  TENllES- 
SEE  COFPEB  CO. 

Not  cited. 
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238  UNITED  STATES. 


288  U.  a  1-21,  69  L.  Ed.  1177,  84  8ap^  Oi.  696,  LOXnSVIUaB  *  N.  B.  B. 
CO.  ▼.  UNITED  STATES. 

WeUht  to  be  given  to  evidence  »s  to  reasonableness  or  unreasonable- 
ness of  rates  is  peculiarly  for  the  body  experienced  in  sndi  matters  aoA 
familiar  witb  tbe  complexities,  intricacies  and  history  of  rate-making  in 
each  section  of  the  country. 

Approved  in  Louisville  A  N.  B.  Co.  v.  United  States,  225  Fed.  581,  on 
review  of  order  of  Interstate  Commerce  Commission  on  application  for 
authority  to  charge  less  rate  for  long  than  for  short  haul  in  special 
instance,  its  findings  of  fact  are  deemed  prima  facie  correct. 

So  long  as  two  railroads  fnmUh  switching  service  to  each  other  in  their 
yards  in  certain  city  on  aU  business,  and  to  third  carrier  on  all  except  coal 
and  competitive  business.  Interstate  Oommerce  Oommlsslon  may,  under  Act 
of  1887,  section  8,  compel  them  to  discontinue  discrimination  against  such 
third  carrier. 

Approved  in  Louisville  etc.  B.  Co.  v..  United  States,  227  Fed.  269,  270, 
arrangement  whereby  switching  operations  of  two  railroads  is  performed 
jointly  by  both  through  terminal  association  maintained  as  their  joint 
agent,  constitutes  facility  for  intercharge  of  traffic  within  Interstate 
Commerce  Act,  section  3,  and  roads  cannot  discriminate  as  to  other  lines. 

Property  of  two  railroads  which  are  furnishing  switching  service  to 
each  other  in  their  yards  on  aU  business,  and  to  third  carrier  on  all  except 
competitive  business,  is  not  taken  without  due  process  by  order  of  Inter- 
state Oommerce  Commission  to  switch  for  third  carrier  as  thoy  do  for  each 
other. 

Approved  in  Louisville  etc.  B.  Co.  v.  United  States,  227  Fed.  271, 
order  of  Commerce  Commission  requiring  railroads  doing  reciprocal 
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switching  under  joint  agreement  to  allow  third  railroad  to  participate 
in  facilities  thereof  on  equal  terms  does  not  take  property  without  due 
process. 

Miscellaneous.    Cited  in  Louisville  etc.  R.  Co.  v.  United  States,  227 
Fed.  267,  reciting  history  of  litigation. 

238  U.  8.  21-41,  59  I*.  Ed.  1184,  36  Sup.  Ot.  686,  KBETTLEIN  ▼.  FEBGEB. 

Not  cited. 

239  U.  a  41-56  50  Ifc  Ed.  1192,  36  Sup.  Ct.  671,  MALIilNOKBODT  CHEML- 
OAL  WORKS  ▼.  MISSOUBI  EX  BEL.  JONES. 

Federal  question  la  sofflciently  raised  in  State  court,  under  Judicial 
Code,  section  237,  where  it  appears  from  opinion  of  State  Supreme  Court 
that  question  of  equal  protection  of  laws  was  sufficiently  raised  and  was 
decided  against  plaintiff  in*  error. 

Approved  in  Rogers  v.  Hennepin  Co.,  240  U.  S.  189,  60  L.  Ed.  598,  36 
Sup.  Ct.  267,  State  court  decision  affirming  decree  dismissing  bill 
to  cancel  tax  assessment  does  not  rest  upon  ground  independent  of 
Federal  question  with  respect  to  validity  of  tax  where  sole  reason 
assigned  by  court  for  its  decision  was  controlling  effect  of  prior 
decision  in  action  by  State  to  recover  same  tax,  in  which  only  some  of 
objections  to  tax  under  Federal  Constitution  were  raised. 

238  U.  S.  56-62,  I*.  B.  A.  1916E,  953,  59  L.  Ed.  1199,  35  Sup.  Ot.  675,  ATCHI- 
SON, T.  &;  S.  P.  E.  E.  00.  v.  VOSBUBO. 

A  police  regulation,  like  any  other  law,  is  subject  to  the  equal  protec- 
tion clause  of  the  Fourteenth  Amendment. 

Approved  in  Geiger-Jones  Co.  v.  Turner,  230  Fed.  245,  holding  Ohio 
blue  sky  law  denies  equal  protection  of  laws. 

Validity  of  statutory  provision  for  attorney's  fee.    Note,  L.  E.  A. 
1915E,  945. 

238  XT.  S.  62-67,  59  L.  Ed.  1201,  35  Sup.  Ot.  677,  EOSSI  V.  FENNSYI*- 
VANIA. 

Delivery  in  Pennsylvania  of  liquor  transported  in  interstate  commerce 
to  complete  executory  sales  of  same  negotiated  within  State  is  not  punish- 
able under  Pennsylvania  statute  forbidding  sale  of  Uquor  without  license, 
irrespective  of  Wilson  Act  of  1890. 

Approved  in  Rosenbeiger  v.  Pacific  Express  Co.,  241  U.  S.  51,  60 
L.  Ed.  883,  36  Sup.  Ct.  510,  holding  void  Texas  act  imposing  prohibitive 
license  tax  on  each  agency  of  express  company,  where  liquors  are  deliv- 
ered and  price  collected  in  0.  0.  D.  shipmentSi  as  applied  to  interstate 
C.  0.  D.  shipments. 
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238  IT.  a  67-78,  69  L.  Ed.  1204,  86  Snp.  Ot.  143,  CHIOAGO  At  A.  B.  B.  OO. 
▼.  TRANSBABGEB. 

Enforcement  of  uncompensated  obedience  to  legitimate  police  regula- 
tion is  not  a  taking  of  property  without  compensatioii  or  without  due 
process. 

Approved  in  Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  492,  60 
L.  Ed.  401,  36  Sup.  Ct.  208,  upholding  ordinance  prohibiting  emission  of 
dense  smoke  in  portions  of  city ;  Hadacheck  v.  Sebastian,  239  U.  S.  410, 
60  L.  Ed.  356,  36  Sup.  Ct.  145,  upholding  city  ordinance  prohibiting 
brick-making  within  designated  area,  as  applied  to  land  within  prohibited 
district,  though  such  land  contains  clay  deposits  which  cannot  be  profit- 
ably removed,  and  land  had  been  acquired  prior  to  annexation  to  city 
and  had  long  been  used  as  brickyard;  Knapp  v.  Town  of  Deer  Creek, 
162  Wis.  172,  155  N.  W.  941,  holding  where  town  fails  to  construct 
proper  drains  as  required  by  Stats.  1913,  §  1388b,  it  cannot  be  compelled 
to  do  so  by  mandatory  injunction  on  ground  of  nuisance. 

238  U.  S.  78-89,  69  L.  Ed.  1211,  35  Sup.  Ct.  682,  T7KITED  STATES  v. 
BABINOWECH. 

Under  Criminal  Code,  section  37,  a  conspiracy  to  commit  a  crime  Is  a 
different  offense  from  tbe  crime  tbat  Is  tlie  object  of  tlie  conspiracy.  The 
contemplated  crime  may  nevvr  be  oonsudunated,  yet  the  conspiracy  is  none 
the  less  punishable. 

Approved  in  United  States  v.  Dahl,  25  Fed.  910,  upholding  sufficiency 
o:^  indictment  under  Penal  Code,  §  37,  for  violation  of  Chinese  Exclu- 
sion Act  where  it  alleged  that  defendants  conspired  together  and 
together  with  others  to  grand  jurors  unjcnown,  to  violate  act,  and  then 
charging  overt  acts  committed  in  furtherance  of  conspiracy. 

Conspiracy  to  commit,  against  United  States  contrary  to  Criminal  Code, 
section  37,  an  offense  made  criminal  by  Bankruptcy  Act,  is  not  of  itself  an 
offense  ''arising  under"  that  act  within  section  29d. 

Approved  in  Frankfurt  v.  United  States,  231  Fed.  906,  upholding 
indictment  charging  conspiracy  to  conceal,  contrary  to  Criminal  Code, 
§  37,  property  belonging  to  partnership  which  later  filed  voluntary  peti- 
tion in  bankruptcy. 

238  U.  8.  90-98,  59  L.  Ed.  1215,  35  Sup.  Ct.  667,  FYLE  ▼.  TEXAS  TBAN8- 
POBT  ft  TEBMIKAI*  CO. 

Not  cited. 

238   U.    S.   99-107,    59  L.   Bd.    1220,   86   Sop.   Ct.    665,    McMICSINa   ▼. 
SCHIELDS. 

Not  cited. 
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238  U.  &  107-118,  60  L.  Ed.  1224,  86  Sap.  Ot  889,  HEBBMANM  ▼.  ED- 
WABDa 

Jndicial  Coda,  section  24,  paragrapli  16,  does  not  extend  Federal  court's 
jnrisdiction  to  suits  baaed  upon  a  common-law  liability  of  directors  and  olfi- 
cers  of  national  banks  in  wUch  there  is  no  diversity  of  citiaensliip. 

Distinguished  in  Bates  v.  Dresser,  229  Fed.  774,  fact  that  suit  is 
brought  by  national  bank  received  in  coarse  of  winding  up  its  affairs 
gives  District  Court  jurisdiction  under  Judicial  Code,  §  24,  regardless 
of  citizenship  of  parties. 

Miscellaneous.  Cited  in  First  National  Bank  ▼.  Kelmast,  241  U.  S. 
654,  60  L.  Ed.  1228,  36  Sup.  Ct.  724,  dismissing  for  want  of  jurisdiction. 

238  V.  8.  119-189,  Ann.  Cas.  1916E,  142,  69  I*.  Bl.  1229,  36  8np.  Ot.  8S2, 
K^flnOIiANI  ESTATE  y.  ATOHEBLET. 

Not  cited. 

238  tr.  8.  140-142,  69  Lw  Ed.  1238,  36  Snp.  Cft  888^  UHITSD  8USBT7  OO. 
V.  AME&ICAl^  FBUrr  PRODUCT  OO. 

Not  cited. 

238  U.  8.  143-147,  69  Lw  Ed.  1239,  86  Sap.  Ot  829,  SQUITAEUB  LIFE  A8- 
ST7BAN0E  800IETY  ▼.  FENNSYIiVANIA. 

Levy  of  annual  privilege  tax  imposed  by  PennsylYaiila  aet  of  1896, 
upon  gross  preminma  received  by  foreign  Uf e  insurance  company,  on  pve- 
miums  paid  company  outside  of  State  by  residents  of  Pennsylvania^  does  not 
take  property  without  due  process. 

Approved  in  Fidelity  ft  Deposit  Co.  v.  Penniqrlvania,  240  U.  S.  323, 
60  L.  Ed.  668,  36  Sup.  Ct.  300,  surety  company  does  not,  by  becoming 
surety  on  bonds  required  by  United  States,  act  as  Federal  instrument- 
ality so  as  to  be  exempt  from  State  tax  on  premiums  received,  exacted 
from  foreign  corporations  for  privilege  of  doing  business  in  State; 
Laurentide  Co.  v.  Durey,  231  Fed.  229,  231,  discussing  question  as  to 
whether  Canadian  corporation  making  newspaper  paper  and  sending  soli- 
citors to  United  States  who  were  empowered  to  make  contracts,  and 
which  stored  goods  in  its  own  name  in  United  States  for  its  own  con- 
venience to  insure  delivery  according  to  contract,  was  "doing  business" 
within  Revenue  Act  of  1909,  §  38 ;  and  Income  Tax  Law  of  1913,  §  2,  A, 
subd.  1. 

Distinguished  in  Provident  Sav.  etc.  Society  v.  Kentucky,  239  U.  S. 
112,  L.  R.  A.  19160,  672,  60  L.  Ed.  170,  36  Sup.  Ct.  34,  question  whether 
or  not  foreign  corporation  was  doing  business  in  State  at  time  to  which 
privilege  tax  imposed  upon  it  relates  may  be  reviewed  in  Supreme 
Court  on  error  to  State  court,  in  case  in  which  enforcement  of  tax 
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was   tmsnceessfiilly  resisted   on  ground  that  it  violated  due  process 
clause  because  corporation  had  withdrawn  from  State. 

238  XT.  S.  148-162,  59  L.  Bd.  1242,  86  Sup.  Ct.  880,  FEBBT1£AN  ▼.  WOOD- 
WARD. 

Invalidity,  under  Axkaiisas  statute,  of  Mansfield's  Arkansas  Digest, 
chapter  1,  section  8,  empowexing  prohate  court  to  set  aside  to  widow  whole 
estate  where  it  does  not  exceed  three  hundred  dollars,  does  not  render  such 
section  Inapplicable  to  suit  to  quiet  title  in  Indian  Texxitory. 

Approved  in  Gidney  v.  Chappel,  241  U.  S.  102,  60  L.  Ed.  912,  36 
Sup.  Ct.  492y  act  of  1890,  extending  Arkansas  laws  over  Indian  Ter- 
ritory^ put  in  force  Mansfield's  Digest,  section  6525,  relating  to  suits 
to  avoid  probate  of  will,  though  Arkansas  held  that  said  seetion  had 
been  repealed  by  Civil  Practice  Act  of  1868. 

288  IT.  a  168-178,  50  L.  Ed.  1244,  86  Sup.  Ct.  811,  DBS  MOINES  GAS  00. 
▼.  DBS  MOINEa 

Dismissal  of  bill  which  seeks  to  enjoin  enforcement  of  gas  rate  ordi- 
nance as  confiscatory  should  be  without  prejudice  where  actual  efltect  of 
such  notes  had  not  been  tested. 

Approved  in  Missouri  y.  Chicago  etc.  B.  B.  Co.,  241  U.  S.  540,  60 

L.  Ed.  1155,  36  Sup.  Ct.  715,  dismissal,  without  prejudice,  of  suit  by 

railroad  to  enjoin  enforcement  of  rate  fixing  law  on  ground  that  rate 

would  result  in  confiscation,  estops  railroad,  when  sued  by  State  for 

excess  passenger  fares,  to  assert  that  rates  were  confiscatory. 

288  17.  a  174-186,  69  I*.  Ed.  1264,  86  Sup.  Ot.  820,  MILWAUBXB  BLBO- 
TBIO  B.  *  L.  OO.  y.  BAILBOAD  OOMMISSION. 

Not  cited. 

288   U.   S.   186-190,   69   U   Ed.    1262,   86    Snp.    Ot.   818,   WASHINOTON- 
VIRGINIA  B.  B.  OO.  y.  BEAIi  ESTATE  TBUST  00. 

Foreign  railroad  company  is  doing  business  in  Pennsylvania,  so  as  to 
be  amenaUe  to  Mnriee  of  process  there,  when  it  maintained  office  in  Phila- 
delphia at  which  president  and  treasurer  transacted  business,  though  its 
operatiye  business  was  carried  on  througli  Washington  office. 

Approved  in  HofEman  y.  Washington-Virginia  Ry.  Co.,  44  App.  D.  C. 

422,  Supreme  Court  of  District  of  Columbia  has  jurisdiction  of  action 

by  resident  of  Virginia  against  Virginia  corporation  having  place  of 

business  and  doing  business  in  district  through  its  regularly  appointed 

agent,  upon  whom  summonB  was  served,  where  cause  of  action  aroae 

in  Virginia. 
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238  XT.  S.  190-202,  Ann.  Cm.  1915D,  1167,  59  L.  Ed.  1267,  36  Sup.  Ot.  824, 
ADAMS  EXPRESS  CO.  v.  KENTUCKY. 

Webb-Kenyon  Act  probibits  interstate  shipment  of  liquor  only  when 
they  are  to  be  possessed,  sold  or  used  in  Tlolation  of  law  of  State  where 
they  are  received. 

Distinguished  in  Glenn  v.  Southern  Express  Co.,  170  N.  C.  298,  87 
S.  E.  143,  express  company  whicli  had  brought  into  State  and  deliv- 
ered to  plaintiff  quart  of  whisky  was  not  liable  for  refusing  to  deliver 
another  quart  to  him  on  following  day. 

Shipments  into  State  of  liquors  which,  because  Intended  solely  for  per- 
sonal use  of  consignees,  were  not  to  be  used  in  vitiation  of  State  laws,  were 
not  subject  to  operation  of  State  law  forbidding  carriers  to  bring  into  or 
deliver  liquor  in  dry  territcgry  by  provisions  of  Webb-Kenyon  Act. 

Approved  in  Laughter  v.  McLain,  229  Fed.  283,  one  receiving  liquor 
from  other  States  at  his  place  of  business  in  Tennessee,  and  reselling 
them  there  to  nonresidents,  is  not  protected  by  Federal  laws  relating 
to  interstate  commerce,  but  is  subject  to  Tennessee  laws;  Stui^on  v. 
State,  17  Ariz.  518,  154  Pac.  1052,  upholding  Constitution,  art.  XXIII, 
§  1,  prohibiting  disposal  or  introduction  into  State  of  intoicieatin^ 
liquors. 

Distinguished  in  Glenn  v.  Southern  Express  Co.,  170  N.  C.  291,  87 
S.  E.  139,  upholding  act  of  1915,  reg^ulating  liquor  traffic. 

238  U.  S.  202-242,  59  li.  Ed.  1272,  35  Sup.  Ot  795,  VIBaiNIA  ▼.  WEST 
VISOINIA. 

Miscellaneous.  Cited  in  Virginia  v.  West  Virginia,  241  U.  S.  631, 
60  L.  Ed.  1147,  36  Sup.  Ct.  719,  reciting  history  of  litigation. 

238  U.  S.  243-251,  59  I*.  Ed.  1290,  36  Sap.  Ct.  785,  ST.  LOUIS  ft  a  F.  R  B. 
CO.  V.  CONARTY. 

Wbere  duty  is  imposed  for  protection  of  persons  in  particular  situa- 
tions, a  breach  of  which  happens  to  result  in  injury  to  one  in  altogether 
different  situation,  is  not  aa  to  him  actionable. 

Limited  in  Southern  Ry.  Co.  v.  Cook,  226  Fed.  6,  holding  violation 
of  rule  of  railroad  as  to  speed  of  trains  when  passing  station,  in  par- 
ticular instance,  is  evidence  of  negligence,  where  it  affects  safety  of 
employees  working  on  track  and  is  generally  observed. 

Failure  of  carrier  to  equip  end  of  freight-car  with  automatic  coupler 
was  not  actionable  breacb  of  duty  toward  employee  injured  in  collision  be- 
tween such  car  and  switch  engine  upon  which  hie  was  riding  where  it  was 
not  intended  to  couple  car  to  engine. 

Distinguished  in  Molzoff  v.  Chicago  etc.  Ry.  Co.,  162  Wis.  467,  ^158, 
156  N.  W.  469,  under  Act  of  Congress  of  1908,  §  1,  it  is  sufficient  to 
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render  interstate  carrier  liable  to  employee,  if  injury  result  in  which 
or  in  part  from  negligence  of  any  of  its  officers,  agents  or  employees. 

238  IT.  8.  251-254,  69  L.  Ed.  1293,  35  Sup.  Ct.  787,  PENNSYLVANIA  B.  B. 
GO.  V.  MITCHELL  COAL  &  COKE  CO. 

Instance  of  shipment  of  coal  held  not  to  he  Interstate. 
Approved  in  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  232  Fed. 
949,  holding  indictment  charging  carrier  with  participation  in  inter- 
state transportation  of  coal  over  route  partly  by  rail  and  partly  by 
water  without  having  filed  rate  tariffs  for*  water  transportation,  by 
shipping  from  point  in  Pennsylvania  to  port  therein,  from  whence 
it  was  rebilled  and  shipped  by  water  to  foreign  State,  was  insuffi- 
cient to  show  interstate  shipment  over  route  Jpartly  by  rail  and  partly 
by  water. 

238  XT.  S.  254-260,  69  L.  Ed.  1295,  35  Sup.  Ot.  788,  QEKEVA  FUBNITTTBE 
MFG.  00.  ▼.  8.  KABPEN  &  BEOS. 

Suit  for  royalties  resenred  upon  sale  of  patent  right  is  not  suit  arising 
under  patent  laws. 

Approved  in  Briggs  v.  United  Shoe  Mach.  Co.,  23?  U.  S.  49,  60  L.  Ed. 
139,  36  Sup.  Ct.  7,  following  rule. 

Jurisdiction  is  the  power  to  consider  and  decide  one  way  or  other,  as 
the  law  may  require,  and  is  not  to  be  declined  merely  because  it  is  not  fore- 
seen with  certainty  that  the  outcome  will  help  the  plaintiff. 

Approved  in  Nolen  v.  Riechman,  225  Fed.  817,  upholding  equity  of 
District  Court  to  enjoin  enforcement  of  Federal  criminal  statute 
alleged  to  be  valid. 

A  decision  as  to  the  Jurisdiction  of  the  Federal  court,  to  warrant  its 
certification  to  Supreme  Court,  must  be  one  involving  the  Jurisdiction  of  the 
court  as  a  Federal  court  and  not  merely  to  its  general  Jurisdiction. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  515,  a  decree 
dismissing  a  bill  for  want  of  jurisdiction  is  reviewable  by  the  Circuit 
Court  of  Appeals. 

Bill  charging  defendant  with  contributing  to  infringement  of  letters 
patent  by  persuading  licensees  from  plaintiff  to  make  and  sell  devices  em- 
bodying inventions  of  patents  in  circumstances  not  permitted  by  license,  and 
prays  injunction  and  accounting,  presents  case  within  patent  laws  under 
Judicial  Code,  sections  24,  48,  256. 

Approved  in  Swindell  v.  Youngstown  Sheet  &  Tube  Co.,  230  Fed. 
440,  upholding  District  Court's  jurisdiction  where  pleadings  were  in 
ordinary  forms  employed  in  patent  suits,  except  that  ultimate  issue 
was  whether  plaintiffs  were  entitled  to  damages  in  form  of  fixed  royal- 
ties instead  of  indefinite  sum  in  form  of  profits. 
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288  U.  a  260-264,  69  I..  Ed.  1298,  35  Sop.  Ot  780,  9  N.  O.  O.  A.  1,  NSW 
TOBK,  O.  ft  H.  B.  B.  CO.  ▼.  OABB. 

Brakeman  on  'Ipick  up"  freight  train  running  1>etween  points  in  State, 
but  containing  some  cars  loaded  with  interstate  fteig!ht»  wbo  was  Injured 
wbile  setting  brake  on  Interstate  car  wUcb  had  been  cat  out  of  train  was 
engaged  in  interstate  commerce  within  Federal  Employers'  Inability  Act. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloomy  240  U.  S.  441,  60 
L.  Ed.  731,  36  Sup.  Ct.  391,  evidence  that  ticket  clerk  when  killed  in 
switching  yard  by  moving  car  was  in  pursuance  of  duty  taking  numbers 
of  cars  in  freight  train,  which  were,  with  one  exception,  moving  im 
interstate  commerce,  is  sufficient  to  take  to  jury  question  whether  or 
not  he  was  engaged  in  interstate  commerce;  Shanks  v.  Delaware  etc. 
R.  R.  Co.,  239  U.  S.  559,  L.  R.  A.  19160,  797,  60  L.  Ed.  438,  36  Sup. 
Ct.  190,  employee  in  railroad  machine-shop  is  not  employed  in  inter- 
state commerce  while  engaged  in  fixing  machinery  in  shop,  where  loco- 
motives repaired  therein  were  used  both  in  interstate  and  intrastate 
transportation;  Southern  Ry.  Co.  v.  Lloyd,  239  U.  S.  501,  60  L.  Ed. 
406,  36  Sup.  Ct.  212,  and  Pennsylvania  Co.  v.  Donat,  239  U.  S.  52, 
60  L.  Ed.  140,  36  Sup.  Ct.  4,  both  upholding  submission  to  jury  of 
question  whether  railway  employee  was  engaged  in  interstate  trans- 
portation; Seaboard  Air  etc.  Ry.  Co.  v.  Koennecke,  239  U.  S.  355, 
60  L.  Ed.  827,  36  Sup.  Ct.  127,  railway  employee  injured  while  acting 
as  switchman  was  employed  in  interstate  commerce  where  he  was,  at 
time,  engaged  in  distributing  cars  from  interstate  train  and  clearing 
track  for  another  interstate  train;  Grand  Trunk  Ry.  Co.  v.  Knapp, 
233  Fed.  952,  carpenter  riding  on  train  which  carried  equipment  for 
repairing  bridge  used  by  railroad  in  interstate  commerce  is,  where  re- 
pairs were  to  be  made  by  him,  engaged  in  interstate  commerce;  Salmon 
v.  Southern  Ry.  Co.,  133  Tenn.  230,  233,  .235,  180  S.  W.  166,  167,  168, 
holding  railroad  employee  directing  unloading  of  freight  from  car  at 
shop  where  interstate  and  intrastate  cars  were  repaired  was  not  en- 
gaged in  interstate  commerce;  Bolch  v.  Chicago  etc.  Ry.  Co.,  90  Wash. 
53,  55,  56,  155  Pac.  424,  425,  holding  railroad  employees  engaged  in 
switching  cars  loaded  for  interstate  shipment  were  engaged  in  interstate 
commerce. 

Effect  of  Federal  Employers'  Liability  Act  upon  State  Workmen's 
Compensation  Acts.    Note,  9  N.  0.  0.  A.  289. 

238  U.  8.  264-269,  69  L.  Ed.  1300,  35  Sup.  Ot  783,  McBOKALD  T.  PI.ESS. 

Jurors  cannot  impeach  verdict  by  testimony  that  it  was  quotient  ver- 
dict. 

Approved  in  Stout  v.  United  States,  227  Fed.  804,  142  C.  C.  A.  323, 
verdict  in  criminal  case  cannot  be  impeached  by  showing  that  jurors 
discussed  defendant's  failure  to  testify. 
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Misoellaneons.  Cited  in  Smith  ▼.  United  States,  231  Fed.  32,  as  to 
Bcope  of  review  of  order  on  motion  for  new  trial 

238  U.  8.  26^-274,  69  L.  Ed.  1303,  35  Sup.  Ct.  781,  NORFOLK  80UTHEBN 
B.  B.  CO.  ▼.  TEREBEB. 

In  actions  under  the  Federal  Employers'  Liability  Act,  where  there  is 
evidence  of  contributory  negligence,  a  proper  instruction  thereon  must  be 
given* 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Cooper,  168  Ky.  143, 
181  S.  W.  935,  judgment  for  servant  in  action  under  Federal  Employers' 
Liability  Act  will  not  be  reversed  for  improper  instruction  on  con- 
tributory negligence  where  there  was  no  evidence  of  contributory  negli- 
gence. 

State  rules  of  practice  as  applicable  in  actions  under  Federal 
Employers'  liability  Act.    Note,  9  N.  0.  0.  A.  272. 

Law  governing  practice  under  Federal  Employers'  Liability  Act. 
Note,  Ann.  Oaa.  1916B,  256. 

Power  to  limit  issues  in  granting  new  trial.    Note,  L.  B.  A.  1915E, 
244,  261. 

Miscellaneous.  Cited  in  Rocci  v^  Massachusetts  Accident  Co.,  222 
Mass.  346,  110  N.  £.  974. 

238  U.  &  276-283,  59  L.  Ed.  1306,  35  Sup.  Ot.  760,  ILUNOI8  CENTBAL 
B.  B.  CO.  ▼.  MULBEBBT  HILL  COAL  CO. 

State  court  has  jurisdiction,  without  preliminary  action  by  Interstate 
Commerce  Commission,  of  suit  by  shipper  against  Interstate  carrier  for  dam- 
ages caused  by  failure  to  furnish  can  needed  by  shipper  as  required  by 
nUnois  statute. 

Approved  in  Coad  v.  Chicago  etc.  Ry.  Co.,  171  Iowa,  752,  154  N.  W. 
398,  upholding  State  court's  jurisdiction  over  action  by  shipper  to  re- 
cover excess  over  rate  in  schedule  established  and  ptlblished  under 
Interstate  Commerce  Act. 

Distinguished  in  Pennsylvania  R.  R.  Co.  v.  Clark  Bros.  Coal  Min. 
Co.,  238  U.  S.  472,  59  L.  Ed.  1413,  35  Sup.  Ct.  896,  shipper  who  has 
obtained  ruling  from  Interstate  Commerce  Commission  that  carrier's 
practice  in  distribution  of  cars  for  interstate  transportation  of  coal  was 
discriminatory  cannot  sue  in  State  court  for  damages  under  State 
statute  with  respect  to  same  transaction,  though  Commission  may  not 
have  made  its  award. 

238  V.  a  284-320,  59  L.  Ed.  1310,  35  Sup.  Ct.  764,  WOODWABD  T.  DE 
OBAFFENBIED. 

Allotment  made  to  Creek  Indian  in  his  lifetime,  who  died  before  patent 
Isnied,  and  whose  heirs  afterward  received  patent  for  land,  took  only  pro- 
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.vlBlonal  mirfftce  right,  and  had  not  "received  an  allotment"  within  Cieek 
Agreement,  section  7,  or  Supplemental  Agreement,  section  16,  and  patent 
to  hla  heirs  did  not  subject  them  to  restrictions  against  conveyance  of  land. 

Approved  in  Welty  v.  Reed,  231  Fed.  932,  following  rule. 

Miscellaneous.  Cited  in  Johnson  v.  Riddle,  240  U.  S.  476,  60  L.  Ed. 
757,  36  Sup.  Ct.  396,  reciting  history  of  Choctaw  allotments. 

238  U.  S.  320-324,  69  L.  Ed.  1329,  S5  Sop.  Ot  770,  TEXAS  *  PACIFIC 
B.  B.  CO.  V.  MUBPHT. 

Not  cited. 

238  U.  S.  325-340,  60  L.  Ed.  1330,  36  Sup.  Ct  766,  PBODUCEBS'  OIL  CO. 

V.  HANZBN. 

Where  United  States  conveys  land  hy  patent  referring  to  official  plat 
which  shows  same  bordering  on  navigable  river,  facts  and  circumstances  may 
be  examined,  and  If  they  affirmatively  show  an  intent  to  limit  grant  to 
actual  traverse  lines,  these  most  be  treated  as  definite  boundaries. 

Approved  in  Moss  v.  Ramey,  239  U.  S.  546,  60  L.  Ed.  431,  36  Sup. 
Ct.  184,  large  island  on  Idaho  side  of  Snake  River,  in  existence  when 
Idaho  admitted,  did  not  pass  to  State  on  its  admission,  but  remained 
property  of  United  States,  subject  to  disposal  by  it. 

288  U.  S.  340-347,  69  I*.  Ed.  1337,  36  Sup.  Ct.  753,  QBEAT  NOBTHEBN 
B.  B.  CO.  V.  MINNESOTA  EX  KEL.  BAILBOAB  9i  WABEHOUSE 
COMMISSION. 

A  taking  of  railroad  property  under  administrative  regulation  must  be 
tested  by  considering  whether,  in  view  of  facts,  taking  was  arbitrary  or 
Justified  by  public  necessity.  When  the  facts  are  established,  question  then 
arises,  as  ma;tter  of  law,  whether  they  are  sufficient  to  support  finding  of 
public  necessity,  the  mere  declaration  of  a  commission  not  being  conclusive. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Railroad  Commission, 
240  U.  S.  327,  60  L.  Ed.  671,  36  Sup.  Ct.  261,  upholding  order  of 
Georgia  Railroad  Commission  requiring  intersecting  railways  enter- 
ing same  city  to  make  and  maintain  track  connections  for  interchange 
of  traffic;  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  501,  L.  B.  A. 
1916A,  1133,  59  L.  Ed.  1430,  35  Sup.  869,  holding  void  Wisconsin 
act  of  1911,  prohibiting  letting  down  of  unengaged  upper  berth  when 
lower  berth  in  same  section  is  occupied. 

238  U.  S.  347-368,  I..  B.  A.  1916A,  1124,  59  L.  Ed.  1340,  36  Sup.  Ot.  926, 
aUINN  ▼.  UNITED  STATED 

Exemption  from  literary  test  prescribed  by  amendment  of  1910  to 
Oklahoma  Oonstitatlon,  article  m,  as  condition  to  voting,  violates  fifteenth 
amendment* . 
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Approved  in  Guiim  v.  United  States,  228  Fed.  108,  following  rule; 
Myera  v.  Anderson,  238  U.  S.  379,  59  L.  Ed.  1864,  36  Sup.  Ct.  932,  con- 
ferring right  to  rec^ister  and  vote  at  municipal  elections  in  Annapolis, 
as  is  done  by  Md.  Laws  1898,  c.  625,  upon  all  citizens,  who  prior  to  Jan- 
uary 1,  1868,  were  entitled  to  vote  in  any  State,  and  upon  lawful  male 
descendants  of  any  such  person,  violates  fifteenth  amendment. 

Neither  forma  of  dasslflcation  nor  methods  of  enmneration  can  be  made 
basis  of  striking  down  voting  standard  prescribed  by  a  State  which  is  in- 
dependently legal,  and  was  lawfully  enacted,  because  of  invalidity,  nnder 
Federal  Constitntion,  of  another  test  with  which  the  legal  provisions  may 
have  been  associated. 

Approved  in  Myers  v.  Anderson,  238  U.  S.  380,  59  L.  Ed.  1364,  36  Sup. 
Ct.  932,  invalidity  under  fifteenth  amendment  of  provision  of  Md.  Laws 
1908,  c.  625,  conferring  right  to  vote  at  municipal  elections  in  Annapolis 
upon  all  citizens  who  prior  to  January  1,  1868,  were  entitled  to  vote  in 
any  State,  and  their  lawful  male  descendants,  renders  invalid  other 
qualifications,  such  as  being  taxpayers  or  naturalized  citizen  or  male 
child  of  naturalized  citizen. 

Invalidity  under  fifteenth  amendment  of  exemption  ttom  literary  test 
prescribed  by  amendment  of  1010,  to  Oklahoma  Oonstitution,  article  m,  as 
condition  of  voting,  renders  invalid  the  literary  test  itself. 

Approved  in  Myers  v.  Anderson,  238  U.  S.  382,  59  L.  Ed.  1865,  36  Sup. 
Ct.  932,  invalidity  of  provisions  of  Md.  Laws  1908,  c.  625,  prescribing 
qualifications  of  voters  at  municipal  elections  in  Annapolis,  does  not 
relievo  election  officers  from  liability  for  refusing  to  permit  negro  citi- 
zens to  register  and  vote  at  such  elections  contrary  to  fifteenth  amend- 
ment. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  53. 

State  election  olBcers  wlio  conspire  to  deprive  negro  citizens  of  right  to 
vote  secured  by  Federal  Oonstitntion,  are  indictable  nnder  Penal  Ck)de,  sec- 
tion 19. 

Approved  in  Myers  v.  Anderson,  238  U.  S.  375,  379,  59  L.  Ed.  1352, 
1363,  36  Sup.  Ct.  932,  State  election  officials  who,  conformably  to  State 
statute,  deprive  negro  citizens  of  right  to  vote,  secured  by  fifteenth 
amendment,  are  liable  to  such  negroes  for  resultant  damages. 

238  U.  8.  368-383,  69  L.  Ed.  1849,  86  Sup.  Ot.  982,  MYEB8  v.  ANDEBSOIT. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Oas.  1916D,  63. 
XX— 78 
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238  n.  a  383-393,  69  L.  Ed.  1355,  35  Sap.  Ot.  904,  UNITED  STATES  ▼. 
MOSLEY. 

Conspiracy  of  State  olIlciMB  to  omit  retnnui  ftom  certain  precincts  at 
congressional  election  from  their  count  and  from  return  to  State  election 
board,  is  indictable  under  Criminal  Code,  section  19. 

Approved  in  Guinn  v.  United  States,  238  U.  S.  368,  L.  R.  A.  1916A, 
1124,  59  L.  Ed.  1349,  35  Sup.  Ct.  926,  and  Guinn  v.  United  States,  228 
Fed.  107,  both  following  rule;  Aczel  v.  United  States,  232  Fed.  655,  656, 
applying  rule  to  election  for  United  States  Senator. 

888  U.  8.  393-439,  59  L.  Ed.  1360,  35  Sup.  Ct.  908,  ORE(K>K  *  CAUFOBr 
NIA  B.  B.  CO.  ▼.  X7NITED  STATES. 

Provisos  in  railway  land  grants  of  1869  and  1870,  that  lands  shall  be 
sold  only  to  actual  settlezs  in  quantities  not  greater  than  quarter  section  to 
each  purchaser,  at  pilce  not  exceeding  two  dollars  and  fifty  cents  per  acre, 
are  conditions  subsequent. 

Approved  in  United  States  v.  Southern  Oregon  Co.,  225  Fed.  563,  con- 
dition in  grant  of  March  3,  1869,  of  public  lands  to  Oregon  in  aid  of 
military  road,  requiring  that  land  be  sold  to  any  one  person  in  quantities 
not  greater  than  quarter  section  at  not  to  exceed  two  dollars  and  fifty 
cents  per  acre,  is  not  condition  subsequent,  but  an  enforceable  covenant. 

288  U.  S.  439-446,  69  L.  Ed.  1397,  36  Sup.  Ct.  902,  DELAWABS  L.  *  W. 
B.  S.  CO.  y.  YUBKONIS. 

Employee  of  railway  injured  while  mining  coal  in  colliery  owned  and 
operated  by  railroad  is  not  engaged  in  interstate  commerce,  with  Federal 
Employers'  liability  Act,  though  coal  was  intended  for  use  by  railroad  in 
its  conduct  of  interstate  conuierce. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Harrington,  241  U.  S.  180,  60 
L.  Ed.  948,  36  Sup.  Ct.  517, 11  N.  C.  C.  A.  992,  member  of  yard  switching 
crew  engaged  in  switching  loaded  coal-cars  belonging  to  railroad  from 
storage  track  to  coal-shed  was  not  then  employed  in  interstate  commerce 
within  Federal  Employers '  Liability  Act  of  1908,  though  coal  thus  placed 
was  to  be  used  by  interstate  locomotives ;  Shanks  v.  Delaware  etc.  B.  R. 
Co.,  239  U.  S.  559,  560,  L.  R.  A.  19160,  797,  60  L.  Ed.  438,  439,  36  Sup. 
Ct.  190,  employee  of  railway  machine-shop  repairing  parts  of  locomotives 
used  in  interstate  and  intrastate  commerce  is  not  employed  in  interstate 
commerce  while  engaged  in  putting  up  machinery;  Alexander  v.  Great 
Northern  Ry.  Co.,  51  Mont.  573,  154  Pae.  916,  conductor  in  charge  of 
train  on  branch  line  wholly  within  State,  on  which  train  ties  were  loaded 
to  be  carried  to  siding  on  branch  line  and  thence  to  points  within  and 
without  State,  was  not  engaged  in  interstate  commerce. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  955,  car- 
penter riding  on  train  whicli  carried  equipment  for  repair  of  bridge  used 
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by  railroad  in  interstate  oommerce,  and  which  he  was  to  repair,  is  en- 
gaged in  inteiBtate  commerce. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  10  N.  0.  0.  A.  182. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  194. 

Miscellaneons.  Cited  in  Illinois  Central  R.  R.  Co.  v.  Cousins,  241 
U.  S.  641,  60  L.  Ed.  1216,  36  Sup.  Ct.  446,  reversing  judgment  on  author- 
ity of  principal  case. 

288  U.  8.  446-465,  69  L.  Ed.  1400,  35  Sup.  Ot.  892,  PBIOB  T.  ILLmOI& 

State  eonrl's  constmctlon  of  State  statute  is  question  of  local  law 
which  is  not  reviewable  on  writ  of  error  by  Supreme  Court  when  reviewing 
validity  of  such  statute  under  Federal  Constitution. 

Approved  in  In  re  Floyd,  225  Fed.  265,  holding  under  South  Carolina 
Civ.  Code,  1912,  §  3542,  assignments  of  notes,  mortgages  and  open 
accounts  as  collateral  security  for  debt  need  not  be  recorded  to  be  valid 
as  against  subsequent  creditors  or  purchasers. 

If  subject  of  danger  to  public  health  is  debatable,  legislature  is  entitled 
to  its  own  Judgment  without  interfeorence  by  the  courts. 

Approved  in  Rast  v.  Van  Deman  A  Lewis  Co.,  240  U.  S.  357,  60  L.  Ed. 
687,  36  Sup.  Ct.  374,  upholding  Florida  act  of  1913,  imposing  tax  on  mer- 
chants using  profit-sharing  certificates;  Nolen  v.  Rieehman,  225  Fed. 
819,  821,  upholding  Tennessee  act  of  1915,  regulating  jitneys  and  de- 
fining common  carriers. 

288  U.  S.  466-473,  59  li.  Ed.  1406,  35  Snp.  Ct.  896,  PENNSYLVANIA  B.  B. 
CO.  T.  CLABK  BEOS.  COAL  MIN.  CO. 

In  determining  whether  commerce  is  interstate  or  intrastate,  regard 
must  be  had  to  its  essential  character.  Mere  billing  or  the  .place  at  which 
title  passes  is  not  determinative. 

Approved  in  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  639,  60  L.  Ed. 
840,  36  Sup.  Ct.  472,  arrival  of  interstate  shipment  at  destination,  pay- 
ment of  freight  by  consignee,  his  receipt  for  shipment  and  his  removal 
thereof,  did  not  discharge  carrier's  liability  under  bill  of  lading  issued 
pursuant  to  Interstate  Commerce  Act,  nor  create  new  obligation  gov- 
emed  by  local  law. 

Commerce  among  the  States  is  not  a  teelmical  legal  conception,  but  a 
practical  one  drawn  from  the  course  of  ImaineBs. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  MoAdow,  240  U.  S.  55,  60 
L.  Ed.  523,  36  Sup.  Ct.  254,  arguendo. 
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Ko  action  against  carrier  for  damages  inflicted  by  carrier's  mle  as  to 
distribution  of  cars  is  maintainable  until  Interstate  Commerce  Oommission 
has  made  its  finding  as  to  reasonableness  of  rule. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  49,  50,  60 
L.  Ed.  519,  520,  36  Sup.  Ct.  229,  State  court  lias  no  jurisdiction  of  ac- 
tion by  shippers  to  recover  from  interstate  carrier  sums  expended  by 
them  in  constructing  bulkheads  in  cars  furnished  by  earner  for  inter- 
-^tate  shipments,  without  preliminary  action  by  Interstate  Commerce 
Commission. 

238  XT,  8.  473-482,  69  L.  Ed.  1414,  35  Sup.  Ct.  888,  MTLLS  v.  LEHIQH 
VAIiIET  B.  B.  OO. 

Miscellaneous.  Cited  in  Mills  v.  Lehigh  Valley  R.  Co.,  226  Fed.  813, 
reciting  history  of  litigation. 

238  n.  8.  482-491,  L.  B.  A.  1916A,  1208,  59  L.  Ed.  1419,  35  Sop.  Ct.  886, 
SOUTHWESTEBN  T£I«.  ft  TEL.  CO.  Y.  DANAHEB. 

Not  cited. 

238  XT.  S.  491-^02,  L.  B.  A.  1916A,  1133,  59  L.  Ed.  1423,  35  Sup.  Ct.  869, 
CHICAOO,  M.  ft  ST.  P.  B.  B.  CO.  y.  WISCONSIN. 

Not  cited. 

238  U.  S.  503-506,  59  L.  Ed.  1431,  35  Sup.  Ct.  864,  WELLS  FABQO  ft  OO. 
V.  FOBD. 

Not  cited. 

238  U.  8.  607-516,  Ann.  Cas.  1916B,  252,  69  L.  Ed.  1433,  35  Sup.  Ct.  865, 
9  N.  C.  C.  A.  265,  CENTBAL  VEBMONT  B.  B.  CO.  ▼.  WHITE. 

Practice  of  filing  a  large  number  of  asAignmenta  of  error  cannot  be 
approved. 

Approved  in  Baddcrs  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  following  rule. 

Validity  of  refusal  to  direct  verdict  for  defendant  because  proof  failed 
to  show  negligence  of  carrier  or  to  prove  facts  necessary  to  establiah  lia- 
bility under  Federal  Employers'  Liability  Act  raises  Federal  question. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Devine,  239  U.  S.  54,  60  L,  Ed. 
142,  36  Sup.  Ct.  28,  following  rule. 

Federal  questions  reviewable  in  actions  under  Federal  Employers' 
Liability  Act.     Note,  9  N.  0.  0.  A.  453. 

Questions  in  suit  under  Federal  Employers'  Liability  Act  relating  to 
evidence,  sui&ciency  of  ezceptiona,  and  ralings  of  trial  courts  involving  no 


1237    CENTRAL  VERMONT  R.  R.  CO.  v.  WHITE.    238  U.  S.  607-616 

constmctlon  of  Federal  statute,  caamot  be  considered  on  writ  of  error  to 
State  court. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  241  U.  S.  317,  60 

L.  Ed.  1021,  36  Sup.  Ct.  564,  following  rule;  Atlantic  Coast  etc.  R.  v. 

Burnette,  239  U.  S.  201,  60  L.  Ed-  227,  36  Sup.  Ct.  76,  action  in  State 

court  under  Federal  Employers'  Liability  Act  fails  where  record  shows 

it  was  not  begun  until  time  had  elapsed  after  "which,  under  section  6, 

no  action  could  be  maintained,  though  defendant  did  not  raise  objection 

in  pleading. 

If,  by  statute  governing  cause  of  action,  lapse  of  time  not  only  bars  the 
action  but  destroys  the  liability,  the  law  of  the  place  where  the  cause  of 
action  accrued  governs. 

Approved  in  American  R.  Co.  v.  Coronas,  230  Fed.  646,  under  section 
6  of  Federal  Employers '  Liability  Act,  cause  of  action  for  death  of  em- 
ployee accrued  only  on  appointment  of  administrator;  Southern  Ry.  Co. 
V.  Gray,  241  U.  8.  339,  60  L.  Ed.  1034,  36  Sup.  Ct.  668,  arguendo. 

Where  evidence  shows  liability  under  Federal  Employers^  Liability  Act, 
declaration  may  be  amended  to  conform  to  proof,  where  it  alleges  same  facts 
excepting  Interstate  character  of  transaction. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  McAdow,  240  U.  S.  54,  60 
L.  Ed.  522,  36  Sup.  Ct.  253,  allowance  of  amendment  to  declaration  ex- 
pressly bringing  action  within  Federal  Employers'  Liability  Act  in- 
fringes no  Federal  right  where  it  alleges  same  facts  as  original  declara- 
tion with  exception  of  additional  allegation  that  plaintiff  was  injured  on 
interstate  trip;  Seaboard  Air  etc.  Ry.  Co.  v.  Kocnnecke,  239  U.  S.  354, 
60  L.  Ed.  326,  36  Sup.  Ct.  126,  arguendo. 

General  verdict  for  plaintiff  may  be  returned  in  action  brought  by  ad- 
ministrator under  Federal  Employers^  Liability  Act,  for  benefit  of  family  of 
deceased  employee  without  apportioning  damages  between  beneficiaries. 

Approved  in  Anest  v.  Columbia  etc.  R.  Co..  89  Wash.  624,  154  Pac. 
1105,  defendant  in  action  under  Federal  Employers*  Liability  Act  can- 
not camplai#  that  award  was  improperly  appoHioned  between  benefi- 
ciaries entitled ;  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  487,  60  L.  Ed. 
1121,  36  Sup.  Ct.  630,  arguendo. 

Miscellaneous.  Cited  in  Renn  v.  Seaboard  etc.  Ry.  Co.,  170  N.  C.  150, 
86  S.  E.  974,  as  to  features  in  which  cause  of  action  at  common  law  and 
under  State  statute  differ  from  cause  of  action  under  Federal  Employ- 
ers' Liability  Act. 
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288  XT.  8w  616^37,  50  L.  Ed.  1438,  36  8op.  Ot.  873,  UNITED  STATES  T. 
DELAWABE,  L.  B.  W.  B.  Bw  CO. 

Miscellaneoas.  Cited  in  United  States  v.  Reading  Co.,  226  Fed.  280, 
generally. 

288  XT.  S.  637-663,  69  I^  Ed.  1446,  36  Sup.  Ot.  881,  NEMAN  ▼.  UNITED 
STATES  EX  BEL.  FBIZZElJi. 

Not  cited. 

238  U.  &  663-671,  60  L.  Ed.  1463,  36  Sap.  Ot.  861,  UNITED  STATES  t. 
HIAWASSEE  LUMBEB  CO. 

Miscellaneous.  Cited  in  National  Bank  ▼•  Hill,  226  Fed.  115,  as  to 
wisdom  and  efficiency  of  curative  acts. 

238  U.  S.  672-^686,  69  li.  Ed.  1462,  36  Sop.  Ot  869,  OHATEB  ▼.  OABTEB. 

Not  cited. 

238  U.  &  686-509,  69  L.  Ed.  1471,  36  Sup.  Ot.  846,  BBAND  ▼.  UNION 
ELEV.  B.  Bb  OO. 

Not  cited. 

238  U.  S.  690-604,  50  L.  Ed.  1478,  36  Sup.  Ot.  844,  KANSAS  OITT  SOUTH- 
EBN  B.  Bw  CO.  ▼.  LESLIE. 

Bemoyal  to  Federal  court,  on  sole  ground  of  diyerslty  of  dtizensliip,  of 
action  under  Federal  Employem'  LiaUlity  Act,  is  prohibited  liy  Judicial 
Code,  section  28. 

Approved  in  Southern  Ry.  Co.  v.  Lloyd,  239  U.  S.  501,  60  L.  Ed.  406, 
36  Sup.  Ct.  212,  denying  right  to  remove  action  under  Federal  Employ- 
ers' Liability  Act  ag&inst  resident  and  nonresident  corporation,  where 
fraudulent  joinder  set  up. 

Damages  in  action  by  personal  representative  of  deceased  railway  em- 
ployee under  Federal  Employers'  Liability  Act  may  include  damages  for 
deceased's  conscious  pain  for  period  between  fatal  injuries  and  deatk*  and 
damages  for  pecuniary  loss  sustained  by  next  of  kin. 

Approved  in  Louisville  etc.  B.  Co.  v.  HoUoway's  Admr.,  168  Ky.  266. 
181  S.  W.  1128,  holding  averment  of  pecuniary  loss  suffici^it  in  action 
by  administrator  under  Federal  Employers'  Liability  Act,  for  death  of 
engineer,  for  benefit  of  widow ;  Nashville  etc.  Ry.  v.  Anderson,  134  Tenn. 
684, 185  S.  W.  681,  in  action  under  Federal  Employers'  Liability  Act  for 
death  of  railroad  employee,  there  must  be  evidence  of  i>ecuniary  dam- 
ages before  damages  can  be  allowed;  Calhoua  v.  Great  Northern  Ry.  Co., 
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162  Wis.  271,  166  N.  W.  201,  personal  representative,  in  action  under 
Federal  Employers'  Liability  Act,  may  recover  not  only  for  benefit  of 
beneficiary,  but  for  deceased's  conscious  suffering  before  death. 

In  action  under  Federal  Employers'  Uability  Act  for  death  of  employee, 
It  is  error  to  Instmct  that  damages  to  next  of  kin  may  be  fixed  by  consider- 
ing age,  health,  occupation,  expectation  of  life  and  earning  power  and  wages 
of  deceased,  less  personal  expenses  of  deceased. 

Approved  in  Louisville  etc.  R.  Co.  v.  HoUoway's  Admr.,  168  Ky.  271, 
181  S.  W.  1130,  holding  in  action  by  administrator  under  Federal  Em- 
ployers' Liability  Act,  for  death  of  railway  employee,  jury  could,  in  de- 
termining pecuniary  loss,  consider  earning  capacity,  age,  health,  habits, 
character,  occupation,  expectancy  of  life  and  mental  and  physical  dis- 
position to  labor;  Nashville  etc.  Ry.  Co.  v.  Anderson,  134  Tenn.  683, 185 
S.  W.  681,  in  action  under  Federal  Employers'  Liability  Act  for  death 
of  railroad  employee,  in  absence  of  proof  as  to  what  portion  of  dece- 
dent's earnings,  widow  and  child  might  reasonably  have  expected  to  re- 
ceive, it  was  error  to  instruct  that  jury  might  find  damages  to  be  net 
value  of  his  earnings  after  payment  of  his  personal  expenses. 

Pendency  of  action  for  personal  injury  as  abatement  of  action  for 
death,  or  vice  versa.    Note,  L.  B.  A.  1915E,  1139. 

Law  governing  practice  under  Federal  Employers'  Liability  Act. 
Note,  Ann.  Oas.  1916B,  255. 

Miscellaneous.  Cited  in  Shewalter  v.  Carolina  etc.  Ry.  Co.,  239  U.  S. 
630,  60  L.  Ed.  476,  36  Sup.  Ct.  166,  affirming  judgment  on  authority  of 
principal  case. 

238  U.  S.  609,  59  Zi.  Ed.  1487,  35  Sup.  Ct.  663,  BEBODOIiL  y.  HABSIOAN. 

Cited  in  In  re  Louis  J.  Bergdoll  Motor  Co.,  233  Fed.  411. 

238  U.  &  610,  59  L.  Ed.  1488,  35  Sap.  Ot.  791,  BOBY  y.  SOUTH  PABK 
COMHI88IONEBS. 

Cited  in  Broussard  v.  Baker,  241  U.  8.  640,  60  L.  Ed.  1216,  36  Sup.  Ct. 
285. 
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UNITED  STATES  REPORTS- 


239  XTNITED  STATES. 


239  U.  &  1-3,  60  L.  Ed.  113,  36  8np.  Ct.  3,  OEBCEDO  v.  UNITED  STATES. 
Not  cited. 

239  XT.  S.  3-10,  60  L.  Ed.  114,  36  Sup.  Ct.  2,  OEOIOW  V.  UHI*. 

Alien  whom  commissioner  of  Immigration  has  detained  for  deportation 
for  reason  not  recognized  as  sufficient  by  Immigration  Act  of  1907,  sec- 
tion 1,  Is  entitled  to  release  on  habeas  corpus. 

Distinguished  in  United  States  Fong  On  v.  McCarthy,  228  Fed.  398, 
court  will  not,  on  habeas  corpus  by  Chinese  ordered  deported  by 
United  States  Commissioner  under  Act  of  September  13,  1888,  c.  1015, 
§  13,  determine  whether  there  is  any  evidence  nppn  which  commis- 
sioner could  act. 

Allen  immigrants  cannot  be  deported  under  Immigration  Act  of  1907, 
section  1,  as  persons  likely  to  become  public  charge  merely  because  labor 
market  In  city  of  immediate  destination  is  overstocked. 

Approved  in  Truax  v.  Raich,  239  U.  S.  39,  60  L.  Ed.  134,  36  Sup.  Ct. 
9,  holding  void  Arizona  act  of  1914,  requiring  employers  of  more  than 
five  workers  to  employ  not  less  than  eighty  per  cent  qualified  electors 
or  native-born  citizens  of  United  States  or  some  subdivision  thereof. 

239  U.  a  11-13,  60  L.  Ed.  119,  36  Sup.  Ot.  1,  CENTRAL  T&UST  CO.  ▼. 
GEOBOE  LUEDEBS  &  CO. 

Miscellaneous.  Cited  in  Shattuck  v.  Title  Guaranty  etc.  Co.,  239 
U.  S.  638,  60  Ik  Ed.  480,  36  Sup.  Ct.  446,  dismissing  for  want  of 
jurisdiction. 

(1241) 
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239  XT.  8.  14-16,  60  L.  Ed.  120»  36  Bnp.  Ct.  15,  8TEWAST  ▼.  KAKBAS  CITY. 

Whether  or  not  county  official  may  defend  his  actions  as  snch  officer 
in  reslBting  State  laws  is  a  purely  loeal  qnestion. 

Approved  in  Heim  v.  McCall,  239  U.  S.  189,  60  L.  Ed.  216,  36  Sup. 
Ct.  83,  application  of  provisions  of  N.  T.  Consol.  Laws,  e.  31,  §  14, 
against  employment  of  aliens  on  public  work  to  contracts  for  con- 
struction of  New  York  city  subways,  and  extent  to  which  they  affect 
corporate  rights  of  city  or  of  contractor,  are  local  questions. 

State  statutes  in  regulation  of  municipaUties  aie  TSlid. 
Cited  in  Heim  v.  McCall,  239  U.  S.  190,  60  L.  Ed.  216,  36  Sup.  Ct. 
83,  arguendo. 

Miscellaneous.  Cited  in  Filler  v.  Steele,  241  U.  S.  649,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  affirming  judgment  on  authority  of  principal 
case;  County  of  Sioux  v.  Rule,  241  U.  S.  640,  60  L.  Ed.  1216,  36  Sup. 
Ct.  285,  and  United  Railways  Co.  v.  St.  Louis,  241  U.  S.  648,  60  L.  Ed. 
1220,  36  Sup.  Ct.  550,  both  dismissing  for  want  of  jurisdiction. 

239  n.  &  17-^,  60  ;..  Ed.  121,  36  Supc  Ct.  12»  UNITED  STATES  FIDELITY 
k  OUABAlfTY  00.  T.  BXEFLEB^ 

Not  cited. 

239  U.  S.  26-31,  60  L.  Ed.  125,  36  Bop.  Ct  14,  8TEINFELD  T.  ZECKEN- 
DOBF. 

Not  cited. 

239  n.  8.  31-33,  66  L.  Ed.  129,  36  Sup.  Ct.  12,  MANILA  INVESTBCENT 
CO.  ▼.  TBAMMELL. 

Miscellaneous.  Cited  in  Ldnooln  v.  Power,  241  IT.  S.  652,  60  L.  Ed. 
1222,  36  Sup.  Ct.  721,  affirming  judgment  on  authority  of  principal 
case. 

239  n.  S.  33-44,  Ann.  Cas.  1917B,  288,  L.  B.  A.  1916D,  545,  60  L.  Ed.  131 
36  Sup.  Ct.  7,  TBAUZ  y.  BAICH. 

Equity  has  Jurisdiction  to  restrain  criminal  prosecutions  under  uncon- 
stitutional enactments  when  the  prevention  of  such  prosecutions  is  essential 
to  safeguarding  rights  of  property. 

Approved  in  Crane  y.  Johnson,  233  Fed.  335,  upholding  District 
Court's  jurisdiction  to  enjoin  State  officers  from  enforcing  void  statute ; 
N.  W.  Halsey  &  Co.  y.  Merrick,  228  Fed.  806,  upholding  Federal  court's 
jurisdiction  to  restrain  enforcement  of  Michigan  blue  sky  laWj  which 
is  in  violation  of  Federal  Constitution. 
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XMscrbnlnation  against  reflddent  aliens  made  by  Arizona  act  of  1914, 
requiring  employers  of  more  than  flye  workers  to  employ  eiglity  per  cent 
qualified  electors  or  native-bom  citizens,  is  void  under  Fourteenth  Amend- 
ment, and  is  not  proper  exercise  of  police  power. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  EcL  701,  36  Sup. 

Ct.  383,  upholding  Washington  act  of  1913,  imposing  annual  tax  of 

six  thousand  dollars,  on  merchants  using  trading-stamps. 

289  IT.  &  44-48,  60  I^  Bd.  136,  36  8up.  Ot.  6,  BIO  OBANDE  WESTEBH 
B.  B.  OO.  y.  8TBINOKAM. 

Not  cited. 

289  n.  &  48-M,  60  L.  Ed.  138,  36  Bup.  Ot.  6»  BBIGOS  ▼.  XTNITEB  STATES 
SHOE  BCAOHDIEBY  CO. 

Not  cited. 

289  XT.  8.  60-62,  60  Ii.  Ed.  189,  36  Sup.  Ot  4^  PENK8TLVANIA  00.  ▼. 
DONAT. 

Ballwiy  yard  conductor  injured  while  removing  two  empty  cars  from 
private  switch-track  to  permit  switching  thereon  of  two  loaded  cars  that 
had  come  from  without  State,  consigned  to  owner  of  such  track,  was  not 
engaged  in  interstate  commerce. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60 
L.  Ed.  781,  36  Sup.  Ct.  391,  evidence  that  ticket  clerk  when  killed  in 
switching  yard  by  moving  car  was  taking  numbers  of  cars  in  train 
which  were  moving  in  interstate  commerce  is  sufficient  to  submit  to 
jury  question  whether  or  not  he  was  then  engaged  in  interstate  com- 
merce; Southern  Ry.  Co.  v.  Lloyd,  239  U.  S.  501,  60  L.  Ed.  406,  36 
Sup.  Ct.  212,  holding  question  as  to  whether  engineer  was  engaged  in 
interstate  commerce  when  enjoined  was  properly  left  to  jury. 

What  employees  are  within  the  Federal  Employers'  Liability  Act. 
Note,  10  N.  0.  0.  A.  161. 

Question  whether  or  not  railway  employee  was  engaged  in  interstate 
commerce  when  injured  is  for  Jury. 

Approved  in  Bolch  v.  Chicago  etc.  Ry.  Co.,  90  Wash.  63,  56,  155  Pac. 
424,  425,  where  car  with  lumber  for  interstate  shipment  was  placed  on 
repair  track  for  repairs,  and  to  reach  other  cars  it  was  necessary  to 
switch  such  interstate  car  off  repair  track  and*  then  back  again,  rail- 
road employees  in  making  switching  operations  were  engaged  in  inter- 
state commerce. 
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239  TJ.  S.  62-64,  60  I^  Ed.  140,  36  Bnp.  Ct.  27,  CHIOAGO,  B.  I.  ft  P.  R.  B. 
CO.  y.  DEVIKB. 

Not  cited 

239  U.  8.  56-67,  60  L.  £d.  142,  36  Sup.  Ot.  26,  STBATTOK  y.  STEATTOK. 

Miscellaneous.  Cited  in  Valley  Steamship  Co,  v.  Wattawa,  241  U.  S. 
642,  60  L.  Ed. '1217,  36  Sup.  Ct.  447,  dismissing  for  want  of  juris- 
diction. 

239  n.  a  57-62,  60  L.  Ed.  143,  36  Sop.  Ot.  26,  NEW  YOBK  y.  SAGE. 

Ooinpensation  to  owner  of  one  of  many  paiceU  of  land  taken  for  mn- 
nidpai  reseryolr  site  should  not  include  any  part  of  increase  in  yalue  for 
that  purpose  due  to  its  union  with  other  parcels  if  such  union  would  not 
haye  been  attempted  except  hy  eminent  domain. 

Approved  in  In  re  Bensel,  230  Fed.  933,  following  rule. 

239  TJ.  S.  62-68,  60  L.  Ed.  147,  36  Sup.  Ot  22,  XA  ROQTTE  y.  UNITED 
STATES. 

Practical  construction  of  a  statute  by  the  executive  department  Is  of 
great  weight 

Approved  in  Swan  v.  Justices  of  Superior  Court,  222  Mass.  547,  111 

N.   E.  389,  applying  rule  to  construction  of  Rev.  LawSy  c.  100,  §  4, 

relating  to  removal  of  city  license  commissioners. 

239  U.  S.  69-73,  60  L.  Ed.  152,  36  Sup.  Ot  17,  ANDEBSON  y.  FOETY-TWO 
BBOABWAY  00. 

The  Oorporation  Tax  Act  of  1909  was  not  an  Income  tax  law,  but  was 
an  excise  upon  the  conduct  of  business  in  a  corporate  capacity. 

Approved  in  Blalock  v.  Georgia  Ry.  etc.  Co.,  228  Fed.  298,  following 

rule;  Public  Service  Ry.  Co.  v.  Herold,  229  Fed.  906,  holding  acts  ol* 

lessor    public    service    corporations    herein    did    not   constitute    doing 

"business  "  within  corporation  tax  law  of  1909. 

239  n.  S.  74-80,  60  L.  Ed.  166,  36  Sup.  Ot.  19,  UNITED  STATES  y.  BAB- 
NOW. 

A  false  representation  as  to  some  office  which  has  no  legal  existence  is 
punishable  under  Oriminal  Oode,  section  32. 

Approved  in  Lamar  v.  United  States,  241  U.  S.  116,  60  L.  Ed.  917, 

36  Sup.  Ct.  535,  any  overt  act  to  carry  out  fraudulent  intent  whether 

or  not  it  would  have  heen  legally  authorized  had  assumed  capacity 

existed  is  condemned  by  Criminal  Code,  §  32. 
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ConBnmmatlon  of  fraud  witb  consequent  injury  to  party  defrauded  is 
not  essential  to  complete  the  offense  denounced  by  Criminal  Code»  section  32. 

Approved  in  United  States  v.  New  South  Farm  etc.  Co.,  241  U.  S. 
71,  60  L.  Ed.  896,  36  Sup.  Ct.  505,  holding  persons  employing,  in  fur- 
therance, by  mail  of  plan  to  sell  ten-acre  farms,'  false  representations 
as  to  climate,  soil,  crops,  prospective  improvements,  etc.,  have  engaged 
in  scheme  to  defraud,  within  Grim.  Code,  §  215. 

239  TJ.  S.  81-82,  60  L.  Ed.  158,  36  Sup.  Ct.  17,  NATIONAI.  BANK  OF 
ATHENS  ▼.  SHACKEXTOSD. 

Concurrent  findings  of  two  lower  courts  on  question  of  fact  will  not  be 
disturbed  by  tbe  Supreme  Court  unless  clearly  erroneous. 

Approved  in  Trujillo  v.  Succession  of  Rodriguez,  233  Fed.  212,  re- 
fusing to  disturb  findings  of  Porto  Rico  court  as  to  rights  to  use  of 
water;  Femald  Woodward  Co.  v.  Conway  Co.,  229  Fed.  822,  upholding 
referee's  findings  in  action  on  logging  contract. 

Miscellaneous.  Cited  in  Farmers'  etc.  State  Bank  v.  Park,  241  U.  S. 
645,  60  If.  Ed.  1218,  36  Sup.  Ct.  451,  affirming  judgment  on  authority 
of  principal  case. 

239  U.  S.  83-87,  60  Ii.  Ed.  159,  36  Sup.  Ct.  42,  PABKEB  ▼.  MONBOIG. 
Not  cited. 

239  XT.  a  88-93,  60  L.  Ed.  161,  36  Sup.  Ct.  41,  XTNITED  STATES  T.  NEW 
YOBK  &  P.  B.  8.  S.  CO. 

Failure  to  reduce  contract  made  by  authority  of  Secretary  of  Navy  to 
writing  signed  by  contracting  parties  as  required  by  Revised  Statutes,  sec- 
tion 3744,  does  not  preclude  enforcement  of  such  contract  by  government 
against  other  party. 

Approved  in  Ackerlind  v.  United  States,  240  U.  S.  534,  60  L.  Ed. 
785,  36  Sup.  Ct.  439,  government  contract  prepared  by  Bureau  of  Sup- 
plies upon  requisition  of  Bureau  of  Equipment,  may  be  reformed  by 
Court  of  Claims,  by  striking  out  clause  which  latter  bureau  had  agreed 
should  be  omitted  from  si)ecifications,  but  which  through  clerical  error 
had  been  left  in  requisition  and  embodied  in  contract  as  signed. 

239  U.  S.  93-98,  60  L.  Ed.  163,  36  Sup.  Ct.  39,  GSELL  ▼.  INSULAB  COL- 
LECTOB  OF  CUSTOMS. 

Judgment  of  Supreme  Court  of  Philippines  afllrmlng  Judgment  of  court 
of  first  Instance  is  reviewable  in  Federal  Supreme  Court  by  appeal  only.  . 
Approved  in  Montelibano  y  Ramos  v.  La  Compania  General  De  Ta- 
bacos  De  Filipinas,  241  U.  S.  461,  60  L.  Ed.  1102,  36  Sup.  Ct.  617, 
appeal  is  proper  mode  of  reviewing  decree  of  Supreme  Court  of  Philip- 
pine Islands  in  suit  to  cancel  contract;  De  La  Rama  v.  De  La  Rama, 
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241  U.  S.  160,  Ann.  Caa.  19170,  411,  60  L.  Ed.  934,  36  Snp.  Ct.  518, 
appoal  and  not  writ  of  error  is  mode  of  reviewing  decree  of  Supreme 
Court  of  Philippine  Islands  in:  suit  by  wife  for  divorce,  alimony  pen- 
dente lite  and  division  of  property. 

Miscellaneous.  Cited  in  Falco  v.  Succession  of  Mulet,  241  U.  S.  646, 
60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction. 

239  n.  8.  99-103,  60  L.  Ed.  165,  86  Sup.  Ot.  33,  SOUTHERN  BY.  CO.  ▼. 
OAMFBEIIi. 

Not  cited. 

239  U.  &  103-116,  L.  Bw  A.  19160,  672,  60  L.  Ed.  167,  36  Sup.  Ot.  34,  PBOVI- 
DENT  8AV.  LIFE  A88UBAN0E  SOOIETT  y.  KENTUCKY, 

Mere  continuance  of  obligation  of  existing  policies  in  foreign  life  insur- 
ance company  held  hj  residents,  together  with  receipt  of  premiums  thereon 
at  company*8  home  office,  is  not  transaction  of  local  businees,  within  Ken- 
tucky privilege  tax  statute. 

Approved  in  Washington  life  Ins.  Co.  v.  Commonwealth,  168  Ky. 
204,  181  S.  W.  1134,  following  rule. 

239  n.  &  117-121,  60  Ifc  Ed.  172,  36  Sup.  Ot.  32,  UNITED  STATES  T. 
FBEEMAN. 

Offense  denounced  by  Ciimlnal  Ck)de»  section  240,  relating  to  interatate 
ahipmenta  of  liquor,  is  cognlza.ble  in  District  Ck>urt  of  destination  as  well  as 
in  place  where  packages  were  delivered  to  carrier. 

Approved  in  United  States  v.  ITnion  Mfg.  Co.,  240  U.  S.  610,  60 
L.  Ed.  824,  36  Sup.  Ct.  421,  offense  of  fraudulently  misrepresenting 
weight  of  interstate  lumber  shipment  to  obtain  lower  rate,  may,  when 
committed  by  consignee,  be  prosecuted  in  Federal  district  of  destina- 
tion. 

239  TJ.  8.  121-126,  60  L.  Ed.  174,  36  Sup.  Ct.  30,  aLENWOOD  LIOHT  k 
WATEB  OO.  y.  MUTUAL  LIGHT,  HEAT  ETC.  CO. 

Not  cited. 

239  U.  8.  126-133,  60  L.  Ed.  177,  36  8up.  Ct.  28,  M0BBI8  CANAL  k  PKO. 
CO.  V.  BAIBD. 

Not  cited. 
239  U.  8.  134-189,  60  L.  Ed.  181,  36  Sup.  Ct.  94,  MELLON  CO.  v.  McCAF- 


Miscellaneous.    Cited  in  First  National  Bank  v.  Kehnast,  241  U.  S. 
654,  60  L.  Ed.  1223,  36  Sup.  Ct.  724,  United  Railways  Co.  v.  St.  Louis, 
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241  U.  S.  647,  60  L.  Ed.  1220,  36  Snp.  Ct.  650,  New  York  Cent.  etc. 
Ry.  Co.  V.  McConnell,  239  U.  S.  633,  60  L.  Ed.  478,  36  Sup.  Ct.  220, 
and  York  &  Whitney  Co.  v.  New  York  etc.  R.  Co.,  239  U.  S.  631, 
60  L.  Ed.  477,  36  Sup.  Ct.  166,  all  dismissing  for  want  oi  jurisdiction. 

239  TJ.  a  139-144,  60  L.  Ed.  188,  36  Sup.  Ct.  96,  OHIEKa  AH  SUI  ▼.  Mc- 
OOT. 

Not  cited 

239  U.  a  144-166,  60  Ik  Ed.  186,  36  Sup.  Ot.  97,  NOBTOK  ▼.  WHITESIDE. 

Not  cited. 

239  U.  S.  166-169,  60  L.  Ed.  191,  36  Sup.  Ot.  86,  FIREBAUi  OA8  TANK  A 
ILLUMINATINa  00.  ▼.  OOMMESOIAIi  ACETYLENE  CO. 

Not  cited. 

239  U.  8.  170-176,  60  Ii.  Ed.  204,  36  Sup.  Ct  91,  POBTEB  ▼.  WIL80K. 

Not  cited. 

239  U.  a  176-194,  Ann.  Oas.'l917B,  287,  60  L.  Ed.  206,  36  8np.  Ot.  78, 
HEIM  y.  McC  ALL. 

Equal  rights  and  prlvilegM  secured  \yy  Italian  treaty  of  1871  are  not 
infringed  by  New  York  statute  providing  tliat  only  dtlsens  of  United  States 
may  be  employed  on  public  work. 

Approved  in  Crane  v.  People  of  New  York  State,  239  U.  S.  197, 
198,  60  L.  Ed.  226,  226,  36  Sup.  Ot.  86,  New  York  Consol.  Laws,  c.  31, 
§  14,  making  it  misdemeanor  to  employ  aliens  on  public  works,  does 
not  offend  Fourteenth  Amendment  as  violating  principle  of  classifi- 
cation. 

Miscellaneous.  Cited  in  Elkan  v.  Maryland,  239  U.  S.  634,  60  L.  Ed. 
479,  36  Sup.  Ct.  221,  affirming  judgment  on  authority  of  principal  case. 

239  U.  S.  196-198,  60  L.  Ed.  218,  36  Sup.  Ot.  86,  CRANE  v.  NEW  YORK. 

Miscellaneous.  Cited  in  Elkan  v.  Maryland,  239  U.  S.  635,  60  L.  Ed. 
479,  36  Sup.  Ct.  221,  affirming  judgment  on  authority  of  principal  case. 

239  U.  S.  199-201»  60  L.  Ed.  226,  86  8up.  Ot.  76,  ATLANTIO  COAST  LINE 
B.  B.  CO.  V.  BTJBNETTE. 

Action  in  State  court  founded  on  Federal  Employers'  Liability  Act  can- 
not be  maintained  where  record  sbows  it  was  not  commenced  till  lapse  of 
time  after  wUcli,  under  section  6,  no  action  aliall  bo  maintained,  thougb 
defendant  did  not  raise  objection  in  bis  pleading. 
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Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  293,  60 
L.  Ed.  1009,  36  Snp.  Ct.  567,  holding  allegations  in  complaint  in  action 
in  State  court  by  railway  employee  for  injuries,  imperfectly  stated  caused 
of  action  under  Federal  Employers'  Liability  Act,  so  that  amendment 
stating  that  at  ti^e  of  injury  defendant  was  engaged  and  plaintiff  was 
employed  in  interstate  commerce,  did  not  state  new  cause  of  action 
which  would  be  barred  in  two  years  under  section  6;  American  R.  Co.  v. 
Coronas,  230  Fed.  547,  under  section  6  of  Federal  Employers'  Liability 
Act,  cause  of  action  for  death  of  employee  is  deemed  as  accruing  from 
time  of  appointment  of  administrator. 

239  U.  a  202-207,  60  It.  Bd.  227,  36  Sup.  Ot.  76,  NEW  OEUBAKS-BEUZE 
ROTAL  MAIL  flk  O.  8.  &  00.  V.  UNITED  STATES. 

United  States  held  not  to  be  owner  of  yessel  chartered  for  military  ser- 
Tlce,  under  charter,  so  as  to  he  liable  for  injuries  to  yees^  and  for  demur- 
rage doe  to  repaiza 

Approved  in  Ackerlind  v.  United  States,  240  U.  S.  536,  60  L.  Ed.  786, 
36  Sup.  Ct.  439,  440,  vessels  used  by  contractor  in  performance  of  gov- 
ernment contract  for  transportation  of  coal  to  Manila  Bay  are  not  ''em- 
ployed in  service  of  the  government"  within  exemption  in  Philippine 
Tariff  Act,  section  15,  of  such  vessels  from  tonnage  dues. 

United  States  Is  not  suable  in  court  of  claims  on  claim  for  injuries  to 
vessel,  chartered  by  it  for  military  purposes,  which  were  received  while 
vessel  was  performing  services  outside  of  contract  under  compulsion  of 
government  oficials. 

Approved  in  Basso  v.  United  States,  239  U.  S.  607,  60  L,  Ed.  464,  36 
Sup.  Ct.  228,  Court  of  Claims  has  no  jurisdiction  under  Tucker  Act  of 
cause  of  action  against  United  States  based  wholly  on  tortious  acts  of 
its  officers  by  which  claimant  alleges  he  was  deprived  of  constitutional 
rights. 

239  U.  S.  207-220,  60  L.  Ed.  230,  36  Sup.  Ot  66,  WAOKEE  V.  UESEBw 

Special  assessment  levied  under  Maryland  act  of  1912,  upon  property 
benefited  by  improved  paving,  does  not  take  property  without  due  process, 
because  special  benefits  for  which  It  was  levied  had  long  since  accrued. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  429,  430, 
60  L.  Ed.  1079,  1080,  36  Sup.  Ct.  647,  upholding  assessment  in  supple- 
mental curative  proceedings  for  benefits  from  widening  of  street ;  Houck 
V.  Little  River  Drainage  District,  239  U.  S.  267,  60  L.  Ed*  275,  36  Sup. 
Ct.  62,  taxing  for  preliminary  expenses,  the  property  within  drainage 
district  conformably  to  M9.  Rev.  Stats.  1909,  §  5538,  does  not  take  prop- 
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erty  without  dae  process,  because  said  section  was  enacted  after  district 
organized,  in  view  of  prior  statutes. 

Oonstitntional  iMrotection  against  deprivation  of  property  without  due 
process  Is  available  to  persons  arbitrarily  deprived  of  private  rights  by 
vagrant  abuses  of  legislative  power. 

Approved  in  Embree  v.  Kansas  City  etc.  Road  District,  240  U.  S.  251, 
60  L.  Ed.  629,  36  Sup.  Ct.  320,  upholding  Mo.  Rev.  Stats.  1909,  c.  102, 
art.  Vn,  and  Mo.  Laws  1911,  p.  373,  relating  to  establishment  of  road 
districts;  Myles  Salt  Co.  v.  Board  of  Commrs.  of  Iberia  etc.  Drainage 
District,  239  U.  S.  485,  60  L.  Ed.  396,  36  Sup.  Ct.  206,  island  which,  being 
high  land,  cannot  be  benefited  by  drainage  improvement,  may  not  be  in- 
cluded within  drainage  district  solely  for  purpose  of  deriving  revenue 
from  drainage  tax  thereon  for  benefit  of  other  lands  subject  to  be  im- 

m 

proved  by  drainage;  Shaw  v.  Board  of  Commrs.  of  Bayou  etc.  Drainage 
District,  138  La.  936,  70  South.  917,  holding  drainage  district  cannot 
include  property  not  benefited. 

Distinguished  in  Houck  v.  Little  River  Drainage  District,  239  U.  S. 
265,  267,  60  L.  Ed.  275,  36  Sup.  Ct.  62,  upholding  Mo.  Rev.  Stats.  1909, 
§  5538,  relating  to  drainage  districts. 

230  U.  8.  221-233,  60  L.  Ed.  238,  36  Sup.  Ct.  70,  WtLLIAM  OBAMP  it 
SONS  SHIP  &  EKOnnES  BLDO.  CO.  v.'  UNITED  STATES. 

Bef  ormation  of  a  contract  may  be  required  against  the  United  States, 
in  a  proper  case,  and  Judgment  for  damages  awarded  on  contract  as  re- 
formed. 

Approved  in  Ackerlind  v.  United  States,  240  U.  S.  534,  535,  60  L.  Ed. 
785,  36  Sup.  Ct.  439,  government  contract  prep^ired  by  Bureau  of  Sup- 
plies upon  requisition  of  Bureau  of  Equipment  may  be  reformed  by  Court 
of  Claims,  by  striking  out  clause  which  latter  bureau  had  agreed  should 
be  omitted  from  specifications,  but  which,  through  clerical  error  had 
been  left  in  requisition  and  embodied  in  contract  as  signed. 

239  U.  S.  234-244,  60  Zi."  Ed.  243,  36  Sap.  Ct.  62,  JOHNSON  v.  WELLS 
FABGO  &  CO. 

Federal  court  has  Jurisdiction  to  enjoin  collection  of  State  taxes  where 
it  is  alleged  that  assessment  is  unwarranted  by  law  and  that  manner  of 
making  assessments  amounts  to  fraud  upon  complainants  constitutional 
rights. 

Cited  in  Mellon  Co.  v.  McCafferty,  239  U.  S.  136,  60  L.  Ed.  182,  36 
Sup.  Ct.  94,  arguendo. 

239  U.  S.  244-254,  60  L.  Ed.  249,  36  Sup.  Ct.  54,  O'NEILL  v.  LEAMEB. 

Where  extent  of  arid  or  wet  lands  of  a  State  is  sucli  that  a  plan  for 
irrigation  or  reclamation  according  to  districts  may  be  fairly  regarded  as 
XX— 79 
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one  wblch  promotes  public  interest.  Federal  OOnstitation  does  not  deny  it 
Tigbt  to  exercise  power  of  eminent  domain  in  carrying  it  into  effect. 

Approved  in  Mt.  Vernon- Woodberry  Cotton  Dnek  Co.  v.  Alabama  etc. 

Power  Co.,  240  U.  S.  32,  60  L.  Ed.  511,  36  Sup.  Ct,  236,  manufacture, 

supply  and  sale  to  public  of  power  produced  by  water  as  motive  force  is 

public  use  for  which  land,  water  and  water  rights  may  be  condemned. 

Miscellaneous.  Cited  in  South  Dakota  v.  Whisman,  241  U.  S.  644,  60 
L.  Ed.  1218,  36  Sup.  Ct.  449,  and  Seekatz  v.  Medina  Valley  Irr.  Co.,  241 
U.  S.  647,  60  L.  Ed.  1219,  36  Sup.  Ct.  451,  both  dismissing  for  want  of 
jurisdiction;  Manchester  v.  Board  of  Water  Commrs.  of  Hartford,  241 
U.  S.  650,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  affirming  judgment  on  author- 
ity of  principal  case. 

239  XT.  &  954-267,  60  L.  Ed.  266,  36  Sup.  Ct  58,  HOUCK  ▼.  UTTLE  BIVSB 
DEAINAGE  DI8TBIGT. 

Levy  of  maadmnm  tax  to  defray  preliQiinaxy  expenses,  cent oimably  to 
Missonri  statnte,  upon  all  lands  within  drainage  district,  does  not  take,  with- 
out due  process,  property  of  owners  of  land  wltliiu  district  whlcli  may  not 
be  benefited  by  completed  drainage  plans. 

Approved  in  Shaw  v.  Board  of  Commrs.  of  Bayou  etc.  Drainage  Dis- 
trict, 138  La.  936,  70  South.  "917,  holding  drainage  district  cannot  in- 
clude property  not  benefited. 

Unless  improvement  assessment  is  flagrant  abuse,  and  by  reaeon  of  its 
arbitrary  character  is  mere  confiscation  of  particular  property,  it  cannot  be 
said  that  State  has  exceeded  its  taxing  power. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  429,  60 
L.  Ed.  1079,  36  Sup.  Ct.  647,  upholding  assessment  in  supplemental  cura- 
tive proceedings  for  benefits  from  widening  of  street;  Gast  Realty  etc 
Co.  V.  Schneider  Granite  Co.,  240  U.  S.  58,  60  L.  Ed,  525,  36  Sup.  Ct. 
255,  ordinance  which  under  city  charter  providing  that  three-fourths  of 
cost  of  paving  is  to  be  assessed  according  to  ai*ea,  established  boundary 
taking  in  irregular  tract,  held  to  violate  Fourteenth  Amendment;  Empree 
V.  Kansas  City  etc.  Road  District,  240  U.  S.  251,  60  L.  Ed.  629,  36  Sup. 
Ct.  320,  upholding  Mo.  Rev.  Stats.  1909,  c.  102,  art.  VU,  and  Mo.  Laws 
1911,  p.  373,  relating  to  establishment  of  road  districts;  Myles  Salt  Co. 
V.  Board  of  Commrs.  of  Iberia  etc.  Drainage  District,  239  U.  S.  481,  485, 
60  L.  Ed.  S95,  396,  36  Sup.  Ct.  205,  island  which,  being  high  land,  can- 
not be  benefited  by  drainage  improvement,  may  not  be  included  within 
drainage  district  solely  for  purpose  of  deriving  revenue  from  drainage 
tax  therein  for  benefit  of  other  lands  subject  to  be  improved  by  drainage. 
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289  U.  8.  268-276,  60  L.  Ed.  275,  36  Sup.  Ot.  50,  BAILEY  v.  BAKEB  IGE 
MAOH.  OO. 

Contract  of  conditional  sale,  not  one  of  alMolnte  sale  with  chattel  mort- 
gage back  securing  deferred  instaUments  of  price,  is  intended  by  contract 
providing  for  retention  in  Tender  of  property  sold  till  full  pasrment  made, 
thongh  it  requires  yendee  in  default  to  return  property  and  compensate 
yendor  for  use. 

Approved  in  McKey  v.  Clark,  233  Fed.  936,  when  dealer  having  option 
to  purchase  goods  agreed  to  purchase  them  for  defendant  who  furnished 
money,  and  then  to  act  as  defendant's  agent  to  resell  them  on  commis- 
sion, and  when  to  enable  dealer  to  negotiate  for  reduced  price  defend- 
ant's interest  was  concealed,  but  after  sale  dealer  executed  bill  of  sale 
to  defendant  whose  agent  after  receiving,  possession,  redelivered  goods 
to  dealer  for  sale,  dealer 's  trustee  in  bankruptcy  had  no  right  to  goods ; 
In  re  Thomas,  231  Fed.  520,  holding  contract  under  which  pianos  were 
delivered  to  bankrupt  for  sale,  when  construed  in  its  entirety,  was  one 
of  consignment  and  not  of  conditional  sale. 

Distinguished  in  Security  Trust  &  Sav.  Bank  v.  Wm.  R.  Staats  Co., 
233  Fed.  518,  in  facts. 

Under  Bankruptcy  Act,  section  47a,  trustee  in  bankruptcy  takes  status  • 
of  creditor  holding  lien  as  of  time  of  fiUng  of  bankruptcy  petition. 

Approved  in  Bunch  v.  Maloney,  233  Fed.  970,  147  C.  C.  A.  641,  under 
Kirby's  Dig.  Ark.,  §  5396,  trustee  in  bankruptcy  may  invoke  remedy  of 
Bankruptcy  Act,  §  60b,  regardless  of  local  construction  making  proce- 
dural distinction  between  creditors  with  lien  and  those  without;  In  re 
Wellmade  Gas  Mantle  Co.,  230  Fed.  504,  after  filing  of  petition  in  bank- 
ruptcy,  bankrupt's  property  cannot  be  replevied  without  consent  of 
bankruptcy  court,  though  actual  possession  of  property  has  not  been 
taken  by  its  officers;  The  Casco,  230  Fed.  931,  admiralty  court  will 
not  order  receiver  in  bankruptcy  to  surrender  vessels  belonging  to  bank- 
rupt's  estate  and  in  his  possession  to  admiralty  court's  receiver  to  an- 
swer to  suit  of  libelant  desiring  to  enforce  maritime  lien  against  them ; 
Martin  v.  Commercial  Nat.  Bank,  228  Fed.  653,  where  at  time  mortgiige, 
executed  more  than  four  months  before  filing  of  petition  in  bankruptcy, 
was  recorded  within  such  four  months,  no  other  creditor  had  acquired  a 
lien,  trustee  subsequently  appointed  did  not  acquire  status  of  creditor 
holding  lien  superior  to  mortgage. 

Distinguished  in  In  re  Zeis,  229  Fed.  474,  bankruptcy  trustee  could 
attack  execution  lien  acquired  more  than  four  months  before  bankruptcy 
on  ground  that  it  had  become  dormant  because  of  repeated  adjournments 
of  sale. 
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239  TJ.  S.  277-283,  60  L.  Ed.  287,  36  Sup.  Ot.  45,  PHOENIX  BY.  CO.  ▼. 
GEABY. 

Tlie  Federal  court  has  Jarisdiction  over  suit  to  restrain  State  Corporar 
tion  Commission  from  enforcing  order  alleged  to  amount  to  confiscation  of 
complainant's  property. 

Approved  in  N.  W.  Halsey  &  Co.  v.  Merrick,  228  Fed.  806,  upholding 
Federal  court's  jurisdiction  to  restrain  enforcement  of  Michigan  blue 
sky  law,  which  is  in  violation  of  Federal  Constitution. 

239  U.    S.   283-292,   60  L.   Ed.  290,   36   Sup.   Ct.   47,    DE   ELZABUBN  T. 
CHAVES. 

Miscellaneous.  Cited  in  Falco  v.  Succession  of  Mulet,  241  U.  S.  646, 
60  L.  Ed.  1219,  36  Sup.  Ct.  451,  dismissing  for  want  of  jurisdiction ;  Car- 
dona  V.  Quinones,  240  U.  S.  84,  60  L.  Ed.  539,  36  Sup.  Ct.  347,  to  point 
that  record  contains  statement  of  facts  prepared  by  lower  court  for  pur- 
pose of  appeal. 

239  TJ.  S.  293-299,  60  L.  Ed.  293,  36  Sup.  Ot.  109,  DE  VrLLANOEVA  v. 
VILLANUEVA. 

Concurrent  findings  of  fact  by  two  lower  courts  will  be  accepted  by 
Federal  Supreme  Court  on  appeal  from  Pbilippine  Supreme  Courts  unless 
clearly  erroneous. 

Approved  in  Montelibano  y  Ramos  v.  La  Companie  General  De  Taba- 
cos  De  Filipinas,  241  U.  S.  461,  60  L.  Ed.  1102,  36  Sup.  Ct.  617,  concur- 
rent views  of  two  lower  courts  that  certain  contracts  should  be  construed 
as  creating  an  agency  and  not  as  contracts  of  sale  will  not  be  disturbed 
by  Supreme  Court  on  appeal  from  Philippine  Supreme  Court;  Trujillo 
V.  Succession  of  Rodriguez,  233  Fed.  212,  applying  rule  where  questions 
of  law  and  fact  had  been  i)assed  on  by  two  Porto  Rico  courts;  Fernald 
Woodward  Co.  v.  Conway  Co.,  229  Fed.  822,  upholding  referee's  find- 
ings in  action  on  logging  contract. 

Local  law,  as  applied  by  court  below  to  f  actB»  will  be  accepted  by  Fed- 
etal  Supreme  Court  on  appeal  from  FbUipplne  Supreme  Court,  unless  error  is 
app&rent. 

Approved  in  Cardona  v.  Quinones,  240  U.  S.  88,  60  L.  Ed.  540,  36  Sup. 
Ct.  349,  applying  rule  to  questions  of  practice  on  appeal  from  Supreme 
Court  of  Porto  Rico;  Trujillo  v.  Succession  of  Rodriguez,  233  Fed.  212, 
applying  rule  to  decisions  of  Porto  Rico  Supreme  Court.  * 

Miscellaneous.  Cited  in  De  La  Rama  v.  De  La  Rama,  241  U.  S.  157, 
Ann.  Cas.  19170,  411,  60  L.  Ed.  988,  36  Sup.  Ct.  518,  generaUy. 
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239  U.  8.  299-312,  Axin.  Oas.  1916E»  646,  60  L.  Ed.  297,  86  Sap.  Ct.  106, 
MACKENZIE  ▼.  HABE. 

Act  of  March  2,  1907,  under  which  American-bom  wonum  who  marrlefl 
foreigner  f orfelte  her  citizeuBblp,  though  she  remains  In  United  States,  Is 
▼aUd. 

Approved  in  United  States  v.  Howe,  231  Fed.  548,  upholding  act  of 
1907,  providing  that  naturalized  citizen  shall  have  resided  for  two  years 
in  foreign  State  from  which  he  came,  it  shall  be  presumed  that  he  has 
ceased  to  be  an  American  citizen,  even  as  to  one  who  left  before  passage 
of  act. 

239  U.  8.  313^23,  60  L.  Ed.  301,  36  Sap.  Ot.  102,  ESSEX  T.  NEW  ENGh 
LAND  TEIi.  CO. 

Not  cited. 

239  U.  &  323-326,  60  L.  Ed.  307,  36  Sap.  Ct.  101,  PEOVO  BENCH  CANAL 
CO.  T.  TANNEB. 

Not  cited. 

239  XT.  S.  326-330,  Ann.  Caa.  19160,  317,  60  L.  Ed.  308,  36  Sup.  Ct  131, 
WEBEB  ▼.  FREED. 

Act  of  July  31, 1912,  prohibiting,  under  penalty,  the  bringing  into  coun- 
try of  prlaefight  films,  is  valid. 

Approved  in  United  States  v.  Johnston,  232  Fed.  977,  and  Kalisthenio 

Exhibition  Co.  v.  Emmons,  229  Fed.  125,  both  following  rule. 

239  XT.  a  330-339,  60  L.  Ed.  310,  36  Sup.  Ct.  127,  TEXAS  ft  PACIFIC  B.  B* 
CO.  ▼.  BIOGEB. 

Not  cited. 

239  U.  S.  339-344,  60  L.  Ed.  317,  36  Sup.  Ct  121, 10  N.  0.  O.  A.  77g,  ATCHI- 
SON, T.  ft  a  F.  B*  B.  CO.  ▼.  SWEABINOEN. 

Not  cited. 

239  U.  S.  344-349,  60  L.  Ed.  319,  36  Sup.  Ot  121^  X7NITED  STATES  T. 
NOBMIIf. 

Not  cited. 

239  XT.  a  349-362,  60  Xi.  Ed.  322,  36  Sup.  Ct  124,  OBEAT  NOBTHEBN 
B.  B.  CO.  T.  OTOS. 

Car  in  Interstate  train  which  was  marked  for  repairs,  and  which  was  to 
be  switched  to  repair  track,  was  not  withdrawn  from  Interstate  commerce, 
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so  as  to  relieve  carrier  from  liability  under  Safety  Appliance  Act  and  Fed- 
eral Employers'  Liability  Act 

Approved  in  Texas  etc.  Ry.  Co.  v.  Rigsby,  241  U.  S.  43,  60  L.  Ed.  878, 
36  Sup.  Ct.  482,  holding  interstate  railroad  liable  for  injuries  to  em- 
ployee through  violation  of  Safety  Appliance  Act,  though  employee 
when  injured  was  taking  defective  car  to  shop  for  repairs;  Bolch  v. 
Chicago  etc.  Ry.  Co.,  90  Wash.  53,  155  Pac.  424,  holding  car  loaded  with 
lumber  for  interstate  shipment  placed  on  repair  track  for  necessary  re- 
pairs is  still  engaged  in  interstate  commerce. 

Miscellaneous.  Cited  in  Louisville  etc.  R.  Co.  v.  Holloway's  Admr., 
168  Ky.  272, 181  S.  W.  1131,  as  to  amount  of  damages  in  action  for  death 
under  Federal  Employers'  Liability  Act. 

239  U.  8.  362-355,  60  L.  Ed.  324,  86  Sop.  Ct.  126,  SEABOABD  AIB  UNE 
B.  B.  OO.  ▼.  KOENKEOKE. 

Findings  of  trial  court  on  question  of  negligence  concurred  in  by  appel- 
late court  will  not  be  disturbed  by  Supreme  Court  on  writ  of  error  unless 
error  is  apparent. 

Approved  in  Great  Northern  Ry.  Co.  v.  Knapp,  240  U,  S.  466, 
60  L.  Ed.  751,  36  Sup.  Ct.  400,  following  rule. 

Wbere  allegation  of  dependence  in  action  for  wrongful  death  is  rele- 
vant only  under  Federal  Employers'  Liability  Act  court  may  allow  amount 
to  tbat  effect  to  conform  to  proof. 

Approved  in  Keystone  Coal  etc.  Co.  v.  Pekete,  232  Fed.  75,  where,  in 
action  by  administrator  for  death  occurring  in  another  State,  petition 
specified  surviving  relatives,  alleging  they  had  been  injured  by  the  death, 
and  showed  action  was  brought  for  their  benefit,  and  it  appeared  that 
under  law  of  State  where  death  occurred  right  of  action  vested  in  sur- 
viving relatives,  substitution  of  relatives  was  proper, 

239  U.  S.  356-873,  60  L.  Ed.  327,  36  8np.  Ct.  114,  CHBISTIANSON  ▼.  KING 

oouirnr. 

Decree  of  probate  court  of  competent  jurisdiction  made  under  statu- 
tory authority,  escheating  to  county  after  notice,  lands  of  intestate  who 
was  found  to  have  left  no  heirs,  is  not  collaterally  attackable  by  one  claim- 
ing title  as  heir. 

Approved  in  Matter  of  Horton,  217  N.  Y.  368,  111  N.  E.  1067,  discuss- 
ing operation  and  effect  of  decree  of  probate  court  of  another  State. 

239  XT.  8.  374-382,  60  L.  Ed.  836,  36  Sop.  Ct.  Ill,  MOODY  ▼.  CENTUBT 
SAYIKOS  BANE. 

Not  cited. 
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239  XT.  8.  382-388,  60  L.  Ed.  342»  36  Sap.  Ot.  166^  KOBTHEBN  PACIFIO 
B.  B.  CO.  T.  CONCANKON. 

Adverse  possesaioii  enjoyed  after  passage  of  act  of  April  28,  1004,  con- 
firming ponveyances  of  portions  of  Northern  Pacific's  right  of  way  cannot 
be  considered  in  determining  whether  possession  has  contlnaed  long  enough 
to  ripen  into  title. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  Tuttle,  89  Wash.  699, 154  Pac. 
796,  following  rule. 

Acquisition  of  title  to  land  within  right  of  way  of  railway  by 
adverse  possession  or  prescription.    Note,  Ann.  Oas.  1916D,  1187. 

Adverse  possession  of  railroad  right  of  way.    Note,  L.  B.  A.  1916B, 
660. 

289  XT.  8.  388-394,  60  !•.  Bd.  344,  36  Snp.  Ot.  154,  ATIANTIO  COAST  UNE 
B.  B.  CO.  V.  OlaBNN. 

Not  cited. 

239  XT.  S.  394-414,  Ann.  Cas.  1917B,  927,  60  L.  Ed.  348,  36  Sap.  Ot.  143, 
HADACfiEOK  ▼.  SABA8TIAN. 

Ordinance  prohibiting  brick-making  within  designated  area  does  not 
take,  without  doe  process^  property  of  owner  of  land  within  such  area^ 
though  such  land  contains  valuable  brick  clay,  and  had  long  been  used  as 
brick  yard. 

Approved  in  Northwestern  Laundry  v.  Des  Moines,  239  U.  S.  492,  60 
L.  Ed.  401,  36  Sup.  Ct.  208,  upholding  smoke  ordinance. 

239  U.  S.  414-421,  60  L.  Ed.  368,  30  Sup.  Ot.  160,  WILLIAMS  ▼.  JOHNSON. 

Indians  are  wards  of  the  nation  and  Oongress  has  plenary  control  orer 
tribal  relations  and  property;  and  this  power  continues  after  Indians  are 
made  citisens,  and  may  be  ezeceised  as  to  resUlctiuns  upon  alienation. 

Approved  in  Levindale  Lead  etc.  Min.  Co.  v.  Coleman,  241  U.  S.  437, 
60  L.  Ed.  1082,  36  Sup.  Ct.  644,  restrictions  on  alienation  of  Osage 
Indian  allotments  imposed  by  act  of  1906  do  not  apply  to  lands  which 
have  come  into  x>ossession  of  white  man  not  member  of  tribe,  under  allot- 
ments made  in  right  of  certain  deceased  Indians  to  their  respective  heirs. 

239  U.  S.  421-425,  60  L.  Ed.  360,  36  Sup.  Ot.  152,  OHIOAGO,  B.  L  ft  P. 
B.  B  00.  ▼.  ««"^ 


Whether  or  not  petition  states  cause  of  action  against  resident  joined 
with  nonresident  codef  endant  is  matter  of  local  law. 

Cited  in  Hough  v.  Soci6t4  Electrique  Westinghouse  De  Russie^  231 

Fed.  344/aiguenda 
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AllegatioiiB  In  petition  by  which  nonregldent  railroad  Joined  as  co- 
defendant  with  resident  emi^oyee  In  negligence  case  seeks  to  remove  canse 
for  ftandnl^it  Joinder  are  insnillclent  if  they  anerely  traverse  allegations  of 
negligence  of  resident  defendant. 

Approved  in  Southern  Ry.  Co.  v.  Uoyd,  239^  U.  S.  501,  60  K  Ed.  406, 
36  Sup.  Ct.  212,  denying  removability  for  diverse  citizenship  as  sepa- 
rable controversy  of  suit  under  Federal  Employers'  Liability  Act  in 
which  resident  and  nonresident  corporation  were  made  defendants  xijH>Jk 
removal  petition  alleging  fraudulent  joinder  and  averring  that  injury 
did  not  occur  in  interstate  commerce;  Rountree  v.  Mt.  Hood  R.  Co.,  228 
Fed.  1013,  where  in  action  against  nonresident  railroad  and  its  resident 
manager  for  damages  railroad's  removal  petition  alleging  separable  con- 
troversy was  supported  by  affidavits,  but  was  traversed  by  answer  and 
cross-affidavits,  cause  was  not  removable. 

239  XT.  &  426-435,  60  L.  Ed.  364,  36  Sop.  Ot.  147,  MILLER  ▼.  8TRAHL. 

Validity  of  statute  or  ordinance  licensing  or  regulating  hotels, 
lodging  or  rooming  houseS|  ocr  the  like.  Note,  Ann.  Caa.  19160, 
294. 

2S9  XT.  &  436-441,  60  L.  Ed.  368,  36  flap.  Ot.  140,  EX  PABTB  XnPPEBOU. 

Not  cited. 

239  U.  &  441-446,  60  L.  Ed.  372,  36  8np.  Ot.  141,  BI-BOSTALLIC  nTVEST- 
MENT  CO.  ▼.  STATE  BOABD  OF  EQUALIZATION. 

Order  of  Oolorado  Tax  Oonunlssion  requiring  local  taxing  officer  to  make 
forty  per  cent  increase  in  assessed  valuation  of  all  taxable  property  in 
Denver  is  not  wanting  in  due  process,  for  want  of  opportunity  to  indivldnal 
taxpayers  to  be  beard,  other  than  they  may  have  bad  by  reason  of  fact  tbat 
time  of  meeting  of  board  was  fixed  by  law. 

Approved  in  Embree  v.  Kansas  City  etc.  Road  District,  240  U.  S.  251, 

60  L.  Ed.  629,  36  Sup.  Ct.  320,  upholding  Mo.  Rev.  Stats.  1909,  c.  102, 

art.  VII,  and  Mo.  Laws  1911,  p.  373,  relating  to  establishment  of  road 

districts. 

239  XT.  8.  446-451,  60  L.  Ed.  376,  36  Sup.  Ot.  137,  DAYTON  OOAL  h  L 
00.  V.  OINOINNATI,  N.  O.  ft  T.  P.  R.  B.  OO. 

Not  cited. 

239  XT.  a  452-458,  60  L.  Ed.  379,  36  Sup.  Ot  135,  OHIOAOO  ft  ALTON 
B.  B.  OO.  T.  WAONEB. 

Not  cited. 
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239  U.  8.  459-463,  60  L.  Ed.  382,  36  Sup.  Ct.  132,  INTEK-ISLAKD  STBAM 
NAV.  OO.  ▼.  BTBNB. 

Not  cited. 

239  U.  S.  463-466,  60  L.  Ed.  384,  36  Sup.  Ct.  134,  10  N.  0.  0.  A.  926,  BEESE 
▼.  PHIItAXIELPHIA  ft  B.  &.  OO. 

Not  cited. 

239  XT.  g.  466-478,  60  L.  Ed.  887,  36  Sop.  Ot.  212,  TTNTFED  STATES  v. 
HAMBUBG-A  TVTRRTK  ANISOHE  FAOKBTFAHBT-AOTIEN  GESEIiL- 

SOHAFT. 

Not  cited. 

239  U.  8.  478-485,  60  !•.  Ed.  392,  36  Sap.  Ot.  204,  IffTLES  SALT  00.  ▼. 
IBEBIA  ft  ST.  MABY  DBAINAGE  DISTBIOT. 

Oontentlon  tbat  State  law  as  administered  violates^  Federal  Oonstitutlon 
presents  Federal  question. 

Approved  in  dissenting  opinion  in  Matter  of  Public  Service  Commis- 
sion, 217  ^.  Y.  70,  111  N.  E.  661,  majority  holding  good  faith  of  Public 
Service  Corporation  Commission  in  determining  necessity  of  taking  land 
for  railroad  will  not  be  reviewed  by  courts. 

An  island  wblch,  being  hlgli  land,  cannot  be  benefited  directly  or  indi- 
rectly by  drainage  improvement,  may  not,  consistently  with  due  process 
clause,  be  included  within  drainage  district  solely  for  purpose  of  deriving 
revenue  from  collection  of  drainage  tazea  thereon  for  benefit  of  other  lands 
subject  to  be  improved  by  drainage. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430,  60 
L.  Ed.  1079, 1080,  36  Sup.  Ct.  647,  upholding  assessment  in  supplemental 
curative  proceedings  for  benefits  from  widening  of  street;  Embree  v. 
Kansas  City  etc.  Road  District,  240  U.  S.  251,  60  L.  Ed.  629,  36  Sup.  Ct. 
320,  upholding  Mo.  Rev.  Stats.  1909,  c.  102,  art.  VII,  and  Mo.  Laws  1911, 
p.  373,  relating  to  establishment  of  road  districts;  Shaw  v.  Board  of 
Commrs.  of  Bayou  etc.  Drainage  District,  138  La.  934,  70  South.  916, 
holding  drainage  district  cannot  include  property  not  benefited. 

239  U.  S.  486-496,  60  L.  Ed.  396,  36  Sup.  Ot  206,  NOBTHWESTEBN  lAUK- 
DBY  ▼.  DBS  MOINEa 

Not  cited. 

239  U.  8.  496-502,  60  !•.  Ed.  402,  36  Sup.  Ct.  210,  SOUTHEBN  RAILWAY 
00.  V.  LLOYD. 

Buling  of  highest  State  court  In  action  under  Federal  Employers'  Lia- 
bility Act  that  no  issue  as  to  SMumption  of  risk  was  made  or  submitted  to 
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trial  court,  and  that  therefore  under  State  practice  no  question  thereon  was 
presented  on  appeal,  presents  no  Federal  question. 

Approved  in  Peeos  ete.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60  L.  Ed. 
731,  36  Sup.  Ct.  391,  following  rule. 

239  XT.  8.  502-606,  60  L.  Ed.  407,  36  Sup.  Ot.  201,  HAPAI  ▼.  BROWN. 

Not  cited. 

289  XT.  8.  606-609,  60  L.  Ed.  409,  36  8lip.  Ot  20fi^  HOUiOWEUi  T.  OOK- 

Moire. 

Not  cited. 

239  U.  8.  510-619,  !■.  B.  A.  1916D,  164,  60  X..  Ed.  411,  36  8up.  Ot.  190, 
SEVEN  0A8E8  T.  UNITED  STATES. 

Act  of  1912,  amending  Food  and  2>nigB  Act  so  as  to  make  contrabaad 
of  interstate  commerce,  as  mishranded  drags  whleh  bear  false  labels  and 
fraudulent  statements  as  to  curative  or  therapevtie  effect,  is  TaUd. 

Approved  in  Samuels  v.  United  States,  232  Fed.  545,  discussing  in- 
structions in  prosecuti<«  for  using  mails  to  promote  sdieme  to,  defraud 
by  making  representations  in  letters  as  to  enrative  properties  of  artide 
sold  as  medicine. 

239  U.  8.  520-630,  Ann.  Oa«.  1917E,  25,  60  Ik  Ed.  417,  36  Sup.  Ot  194,  OOM- 
MEBCIAL  NAT.  BANK  ▼.  OANAIt-LOXTISIANA  BANK  h  T.  00. 

Not  cited. 

239  XT.  8.  530-538,  60  L.  Ed.  422,  36  8qP.  Ot  198,  UNITED  STATES  ▼. 
BOSS. 

Not  cited. 

239  XT.  8.  533-647,  60  Xi.  Ed.  425,  36  Sup.  Ot  188,  MOSS  T.  BAMET. 

Not  cited, 

239  V.  8.  548-656,  60  X..  Ed.  431,  36  Sap.  Ot  186,  OHIOAGO,  B.  L  Ifc  P. 
B.  B.  00.  ▼.  WEIGHT. 

Not  cited. 

239  U.  a  566-^60,  Ik  B.  A.  19160,  797,  60  L.  Ed.  436^  36  Sup.  Ot  188, 
SHANKS  ▼.  DELAWABE,  L.  ft  W.  B.  B.  GO. 

Tlie  test  as  to  whether  employee  was  engaged  in  interstate  commerce 
is  whether  at  time  of  injury  he  was  engaged  in  interstate  transportation  or 
in  work  so  closely  related  to  it  as  to  he  practically  a  part  of  it 
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Approved  in  Chicago  etc.  R.  R.  Co.  v.  Harriugton,  241  U.  S.  180,  60 
L.  Ed.  942,  36  Sup.  Ct.  517,  11  N.  C.  C.  A.  992,  member  of  a  switching- 
yard  crew  engaged  in  switching  loaded  coal-cars  from  storage  track  to 
coal-shed  was  not  then  engaged  in  interstate  commerce,  though  coal  thus 
placed  was  to  be  used  by  locomotives  in  interstate  commerce. 

Writ  of  error  to  renew  Judgment  of  New  York  Court  of  Appeals  will 
be  directed  to  New  York  Supreme  Court  where  record  is  in  possession  of 
latter  court. 

Approved  in  Loomis  v.  Lehigh  Valley  Ry.  Co.,  240  U.  S.  48,  60  L.  Ed, 
519,  36  Sup.  Ct.  229,  following  rule. 

Employee  in  railway  machlne-dhop  used  for  repair  of  locomotlveB  used 
in  intrastate  and  Interstate  transportation  is  not  emi^oyed  in  interstate 
commerce  wliile  engaged  in  assembling  machinery  in  shop. 

Approved  in  Pecos  etc.  Ry.  Co.  v.  Rosenbloom,  240  U.  S.  441,  60  L.  Ed. 
7S1,  36  Sup.  Ct.  391,  evidence  that  ticket  clerk  when  killed  in  switching 
yard  by  moving  car  was  taking  numbers  of  cars  in  train  which  were 
moving  in  interstate  commerce  is  sufficient  to  submit  to  jury  question 
whether  or  not  he  was  then  engaged  in  interstate  commerce;  Canadian 
Pac.  Ry.  Co.  v.  Thompson,  232  Fed.  356,  brakeman  on  work  train  of  in- 
terstate foreign  railroad  which  was  engaged  in  picking  up  rails  along 
track  used  for  interstate  traffic,  to  transport  them  to  other  points  on 
interstate  tracks,  was  employed  in  interstate  commerce;  Erie  R.  Co.  v. 
Van  Buskirk,  228  Fed.  493,  holding  where  machinist  employed  to  take 
clam  shell  bucket  apart  for  shipment,  called  for  help  and  engine  hostler 
came  to  help  him  and  was  killed  by  bucket,  hostler  was  not  engaged  in 
interstate  commerce  when  killed. 

Distinguished  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  955,  bridge 
carpenter  riding  on  train  carrying  equipment  for  repair  of  bridge  used 
in  interstate  commerce,  and  on  whi«h  he  was  to  work,  was  engaged  in 
interstate  commerce. 

Miscellaneous.  Cited  in  Illinois  Central  R.  R.  Co.  v.  Cousins,  241 
U.  S.  641,  60  L.  Ed.  1216,  36  Sup.  Ct.  446,  reversing  on  authority  of  prin- 
cipal case. 

239  XT.  S.  560-668,  60  !•.  Ed.  439,  36  Sop.  Ot.  168,  IHTEB8TATE  AMUSE- 
MEITT  CO.  V.  ALBEBT. 

Foreign  corporation  doing  local  business  within  State  may  be  required 
to  file  copy  of  its  charter  conformably  with  Tennessee  act  of  1896,  as  condi- 
tion precedent  to  right  to  sue  in  State  courts  upon  contract  made  in  its 
conduct  of  such  business. 

Distinguished  in  Thomas  Cusack  Co.  v.  Ford,  138  La.  1100,  71  South. 
197,  Acts  of  1912,  No.  243,  requiring  filing  of  certificate,  stating  certain 
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factSi  by  foreign  corporations,  did  not  nullify  or  render  unenforceable 
contracts  of  such  corporations^  but  merely  imposed  penalties  for  non- 
compliance with  statute. 

239  XT.  S.  568-576,  60  L.  Ed.  444,  86  Sap.  Ot  170,  HOME  BOND  00.  ▼. 
McOHESNEY. 

Not  cited. 

239  U.  S.  576-682,  60  L.  Ed.  448,  36  Sup.  Ct.  174,  KANAWHA  ft  IQGHI- 
GAN  BY.  CO.  V.  KEBSE. 

Error  In  refusing  requested  instruction  does  not  require  reversal  of 
Judgment  where  Jury  by  Its  specific  findings  of  fact,  distinctly  negatived 
the  hsrpotheslB  upon  which  alone  the  instruction  was  based. 
Approved  in  Clark  v.  Erie  R.  Co.,  230  Fed.  484,  following  rule. 

239  U.  S.  683-^587,  60  L.  Ed.  461,  36  Sup.  Ot.  176,  NEW  TOBK,  C.  &  H. 
B.  B.  CO.  V.  OBAY. 

Hepburn  Act  does  not  prevent  or  relieve  carrier  from  paying  money 
for  something  of  value  which  it  had  long  before  received  under  contract 
valid  when  made,  though  contract  provided  for  payment  in  transportation, 
which  passage  of  act  rendered  thereafter  illegal. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  363,  60  L.  Ed. 
689,  36  Sup.  Ct.  376,  upholding  Florida  act  of  1913|  imposing  license  tax 
on  merchants  using  profit-sharing  certificates. 

239  XX.  8.  588-595,  60  L.  Ed.  453,  36  Sup.  Ot.  177,  CI1EVEI.AND,  C.  0.  ft 
ST.  L.  B.  B.  00.  V.  DETTLEBACH. 

Liability  of  terminal  carrier  in  interstate  shipment  for  loss  due  to  its 
negligence  while  goods  were  in  its  possession  as  warehouseman  at  place  of 
destination  is  controlled  by  limitation  to  agreed  valuation  made  in  uniform 
bill  of  lading  issued  by  initial  carrier. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  L.  B.  A. 
1917A,  265,  60  L.  Ed.  1026,  36  Sup.  Ct.  555,  following  rule ;  Geoi^a  etc. 
Ry.  Co.  V.  Blish  Milling  Co.,  241  U.  S.  195,  60  L.  Ed.  952,  36  Sup.  Ct.  541, 
determining  liability  of  terminal  carrier  for  misdelivery;  Northern 
Pacific  Ry.  Co.  v.  Wall,  241  U.  S.  92,  60  L.  Ed.  908,  36  Sup.  Ct.  493, 
construing  provisions  of  bill  of  lading  as  to  notice  of  claim  to  carrier's 
agent ;  Southern  Ry.  Co.  v.  Prescott,  240  U.  S.  637,  640,  60  L.  Ed.  889, 
840,  36  Sup.  Ct.  471,  discussing  liability  of  carrier  for  loss  of  interstate 
shipment  while  in  possession  of  carrier  after  its  arrival  at  destination. 

The  effect  of  an  express  contract  for  purpose  of  interstate  transporti^ 
tion  must  be  determined  in  light  of  act  of  Congress  regulating  the  matter. 
Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  378,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  following  rule. 
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239  XT.  a  595-602,  60  K  Ed.  458,  36  Sup.  Ot  180,  SEABOABD  AIB  LINE 
B.  B.  00.  ▼.  HOBTON. 

Where  employee  knows  defects  axislng  from  master's  negligence  and 
there  Is  a  promise  of  reparation,  and  he  relies  upon  such  promise,  he  does 
not  assume  risk  during  such  time  as  may  be  reasonably  required  for  its  per- 
formance, unless  danger  is  so  imminent  that  no  ordinarily  prudent  man 
would  rely  on  such  promise. 

Approved  in  Gold  Hunter  Min.  etc.  Co.  v.  Johnson,  233  Fed.  857,  860, 
miner  injured  while  walking  from  one  level  to  another  on  planks  in  man- 
way,  ladders  in  which  were  defective,  did  not  assume  risk  where  he  had 
told  boss  of  defects  and  had  been  assured  they  would  be  fixed,  and  had 
been  told  to  use  planks  in  meantime. 

Experienced  railway  engineer  injured  through  explosion  of  watergauge 
on  locomotive  boiler  is  not,  as  matter  of  law,  chargeaUe  with  contributory 
negligence  because  he  continued  to  run  engine  with  knowledge  of  defect 
after  he  had  reported  defect  and  been  promised  repairs. 

Approved  in  Maloney  v.  Cunard  Steamship  Co.,  217  N.  Y.  283,  111 
N.  E.  837,  holding  in  action  for  injuries  to  longshoreman  from  unloading 
vessel  by  Jacob's  ladder  not  lashed  at  bottom,  under  State  laws  denying 
assumption  of  risk  in  certain  cases,  contributory  negligence  is  not  to  be 
inferred  from  mere  use  of  appliance. 

239  XT.  8.  602-608,  60  L.  Ed.  462,  36  Sup.  Ot  226^  BASSO  ▼.  UNITED 
STATES. 

Not  cited. 

239  XT.  &  608-614,  60  L.  Ed.  464,  36  Sup.  Ot.  224,  WHITE  T.  X7NITED 
STATEa 

Not  cited. 

239  U.  S.  614-620,  60  !•.  Bd.  467,  36  Sup.  Ot  223,  10  K.  O.  O.  A.  939,  NORTH- 
EBN  PACIFIO  B.  B.  OO.  V.  MEESE. 

Not  cited. 

239  XT.  S.  621-622,  60  L.  Ed.  469,  36  Sup.  Ot.  217,  BOOEBS  ▼.  HENNEPIN 
OOUNTT. 

Members  of  Chamber  of  Commerce  cannot  unite  amounts  for  which 
they  are  individually  assessed  in  order  to  make  up  jurisdictional  amount  in 
suit  to  prevent  collection  of  assessments. 

Approved  in  Title  Guaranty  etc.  Co.  v.  Idaho,  240  U.  S.  140,  60  L.  Ed. 
569,  36  Sup.  Ct.  346,  suit  by  State  for  benefit  of  certain  depositors  in 
State  bank,  citizens  of  State,  against  former  State  bank  commissioner, 
now  a  nonresident^  and  the  nonresident  surety  on  his  bond,  for  loss  sepa- 
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rately  claimed  by  each  depositor,  is  not  removable  for  diverse  citizen- 
ship where  none  of  claims  eqaals  three  thousand  dollars. 

230  U.  a  625,  60  !•.  Ed.  473»  36  Sop.  Cft.  162,  LANCASTER  v.  THACKEB. 
Cited  in  Diener  v.  Lane,  239  U.  8.  632,  60  L,  Ed.  477,  36  Sup.  Ct.  219. 

239  U.  S.  625,  60  L.  Ed.  473,  36  Sup.  Ct.  162,  WAIXBRECHT  v.  INGRAM. 
Cited  in  Diener  v.  Lane,  239  U.  S.  632,  60  L.  Ed.  477,  36  Sup.  Ct.  219. 

239  XT.  8.  629,  60  L.  Ed.  475,  36  Sup.  Ct.  166,  EICHEL  ▼.  UNITED  STATES 
FIDELITY  ETC.  CO. 

Cited  in  United  States  Fidelity  etc.  Co.  v.  Eichel,  233  Fed.  991. 

239  U.  S.  633,  60  L.  Ed.  478,  36  Sup.  Ot.  220,  DIRECTOR  OF  PRISONS  ▼. 
COURT  OF  FIRST  INSTANCE  OF  PROVINCE  OF  CAVTTE. 

Cited  in  United  States  v.  Hamburg- Amerikanische  Co.,  239  U.  S.  476, 
60  L.  Ed.  891,  36  Sup.  Ct.  216. 
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UNITED  STATES  REPORTS. 


240  UNITED  STATES. 


240  XT.  8.  1-26^  Ann.  Oas.  1917D,  713,  L.  B.  A.  1917D,  414,  60  L.  Ed.  403, 
36  Sup.  Ct.  236,  BBtrSHABEB  ▼.  UNIOK  PAOIFIO  B.  B.  OO. 
Prohibition  of  Bevised  Statutes,  section  3224,  against  enjoining  enforce- 
ment of  taxes  does  not  prevent  stockholder  of  corporation  from  maintaining 
soit  to  restrain  corporation  ftom  paying  voluntarily  tax  imposed  by  Income 
Tax  Act  alleged  to  be  unconstitutional. 

Approved  in  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  107,  108,  60  L.  Ed. 
562,  36  Sup.  Ct.  279,  following  rule. 

Income  tax  provisions  of  Tariff  Act  of  1913  are  not  void  as  discriminat- 
ing or  as  denying  due  process  of  law. 

Approved  in  Dodge  v.  Brady,  240  U.  S.  126,  60  L.  Ed.  562,  36  Sup.  Ct. 
278,  Tyee  Realty  Co.  v.  Anderson,  240  U.  S.  U7,  118,  60  L.  Ed.  557,  36 
Sup.  Ct.  282,  and  Stanton  v.  Baltic  Min.  Co.,  240  U.  S.  Ill,  60  L.  Ed. 
553,  36  Sup.  Ct.  280,  all  following  rule. 

Purpose  of  sixteenth  amendment  was  to  exclude  source  from  which 
taxed  income  was  derived  as  criterion  by  which  to  determine  applicability 
of  constitutional  requirement  as  to  apportionment  of  direct  taxes. 

Approved  in  Tyee  Realty  Co.  v.  Anderson,  240  U.  S.  117, 118,  60  L.  Ed. 
557,  36  Sup.  Ct.  282,  following  rule;  Stanton  v.  Baltic  Min.  Co.,  240 
U.  S.  112,  114,  60  L.  Ed.  553,  564,  36  Sup.  Ct.  281,  tax  upon  product  of 
mine  imposed  by  Income  Tax  Act  of  1913  is  not  tax  upon  property,  but 
excise  tax  on  business  of  mining,  and  is  valid  independently  of  sixteenth 
amendment. 

240  TT.  a  27-29,  60  L.  Ed.  605,  36  Sup.  Ct.  233,  FLEITMANN  V.  WELS- 
BAOH  8TBEET  XiaUTlMO  CO. 

Not  cited* 

(1263) 
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240  U.  8.  30-S3.  60  K  Ed.  507,  36  Sup.  Ot.  234,  MT.  VBRNON-WOOD- 
BEBBY  COTTON  DUCK  CO.  ▼.  AI-ABAMA  INTEB8TATE  FOWEB 
CO. 

Jud£[ment  of  highest  State  court  finally  disposing  of  writ  of  prohibi- 
tion to  prevent  inferior  court  from  taking  jurisdiction  of  action  is  final 
judgment  within  meaning  of  Judicial  Code,  section  237,  although  judgment 
does  not  determine  merits  of  principal  suit. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
240  U.  S.  571,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  holding  judgment  award- 
ing mandamus  to  compel  railroad  to  obey  order  of  commission  to  relay 
rails  removed  from  logging  spur  and  to  resume  service  on  condition  of 
bond  given  to  indemnify  railway  if  order  of  commission  is  vacated  is 
final  within  meaning  of  Judicial  Code,  §  237,  providing  for  review  by 
Federal  Supreme  Court. 

Miscellaneous.  Cited  in  Manchester  v.  Board  of  Water  Commrs.,  241 
U.  S.  660,  60  L.  Ed.  1221,  36  Sup.  Ct.  552,  affirming  judgment  upon 
authority  of  principal  case. 

240  XT.  8.  34-42,  L.  B.  A.  1917A,  193,  60  L.  Ed.  611,  36  Sup.  Ct.  230,  NEW 
YOBK,  P.  ft  N.  B.  B.  CO.  v.  PENINSUIiA  PBODUCE  EXCH. 

Congress  In  enacting  Carmack  Amendment  requiring  Initial  caxrier  to 
issue  hUl  of  lading  Intended  to  adopt  uniform  rule  and  to  secure  rights  of 
shipper  by  securing  unity  of  transportation  with  unity  of  responsibility. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co..  241  U.  S.  196, 
60  L.  Ed.  952,  36  Sup.  Ct.  541,  holding  under  Carmack  Amendment,  bill 
of  lading  issued  by  initial  carrier  controls  interstate  shipment,  and  stipu- 
lation for  notice  of  claim  within  specified  time  is  binding,  but  telegram 
from  shipper  to  terminal  carrier  is  sufficient  notice;  Southern  Ry.  Co.  v. 
Prescott,  240  U.  S.  640,  60  L.  Ed.  840,  36  Sup.  Ct.  472,  under  stipulation 
in  interstate  bill  of  lading  that  carrier  is  liable  as  warehouseman  only, 
bunlen  of  proof  is  on  plaintiff  to  show  negligence  where  it  was  admitted 
that  loss  occurred  by  fire;  Southern  Express  Co.  v.  Byers,  240  U.  S.  614, 
60  L.  Ed.  827,  36  Sup.  Ct.  411,  holding  exclusion  from  evidence  of  filed 
tariff  schedules  in  action  for  damages  for  delay  in  interstate  shipment 
was  error  where  consideration  of  schedules  was  necessary  to  determine 
validity  and  effect  of  restriction  in  bill  of  lading. 

240  U.  S.  43-^1,  60  L.  Ed.  617,  36  Sup.  Ct.  228,  L00MI8  v.  LEHIOH  VAIr- 
LEY  B.  B.  CO. 

Under  Act  to  Begulate  Commerce  as  supplemented  and  amended,  courts 
have  no  jurisdiction,  without  preliminary  action  by  Interstate  Commerce 
commission,  to  determine  question  which  directly  concerns  rate  making  and 
la  administrative. 

Cited  in  United  States  v.  Philadelphia  &  R.  Ry.  Co.,  232  Fed.  952, 

arguendo. 
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240  U.  8.  51-55,  60  L.  Ed.  520,  36  Snp.  Ct  252,  KANSAS  CITY  WESTEBN 
B.  B.  CO.  ▼.  McADOW. 

Electric  railways  engaged  in  interstate  commerce  are  included  in  pro- 
visions of  Federal  Employers'  Liability  Act. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  507,  60 
L.  Ed.  1185,  36  Sup.  Ct.  683,  holding  Safety  Appliance  Act  of  1893,  as 
amended  in  1896  and  1903,  §  6,  exempting  cars  used  on  street  railways, 
does  not  exempt  cars  used  in  regular  interstate  traffic,  which  are  used 
to  some  extent  on  street  railways. 

240  U.  S.  65-60,  60  !•.  Ed.  523,  36  Sup.  Ot.  254,  OAST  REALTY  &  INVEST- 
MENT OO.  V.  SOHNEIDEIt  GRANITE  OO. 

LegiBlature  may  create  taxing  districts  to  meet  expense  of  local  im- 
provements, and  may  fix  basis  of  taxation  without  encountering  Fourteenth 
Amendment  unless  its  action  is  plainly  arbitrary. 

Approved  in  St.  Louis  etc.  Land  Co.  f .  Kansas  City,  241  U.  S.  430,  60 
L.  Ed.  1079,  36  Sup.  Ct.  647,  holding  owners  of  property  assessed  for 
benefits  for  street  widening  in  supplemental  proceeding  are  not  entitled, 
under  Fourteenth  Amendment,  to  redetermination  of  assessments  laid 
upon  property  of  other  owners  in  original  proceedings;  Embree  v.  Kansas 
City  etc.  Road  District,  240  U.  S.  251,  60  L.  Ed.  629,  36  Sup.  Ct.  320, 
holding  land  owners  in  road  district  established  under  Missouri  Revised 
Statutes  of  1909  and  Missouri  Laws  of  1911  are 'not  entitled  to  hearing 
on  question  whether  benefits  in  different  zone  will  be  in  accord  with 
graduated  ratings  of  their  land. 

240  XT.  S.   60-66,   60  L.  Ed.  526,   36  Sup.   Ot.  255,  LAMAB  v.  UNITED 
STATES. 

Jurisdiction  of  Federal  District  Court  under  Judicial  Code,  section  24, 
of  all  crimes  cognizable  under  authority  of  United  States,  is  not  defeated 
by  objection  that  indictment  does  not  charge  crime  against  United  States 
which  goes  only  to  merits  of  case. 

Approved  in  Badders  v.  United  States,  240  U.  S.  394,  60  L.  Ed.  709, 
36  Sup.  Ct.  368,  upholding  Criminal  Code,  §  215,  prohibiting  mailing  of 
letter  in  furtherance  of  scheme  to  defraud,  although  scheme  itself  may 
be  beyond  jurisdiction  of  Congress. 

Constitutional  rights  of  person  accused  of  falsely  pretending  to  be  ofll- 
cer  of  United  States  with  intent  to  defraud  in  violation  of  Criminal  Code, 
section  32,  are  not  infringed  by  trial  in  southern  district  of  New  York  where 
personation  was  by  telephone  to  person  in  that  district. 

Approved  in  dissenting  opinion  in  Gretsch  v.  United  States,  231  Fed. 
64,  145  C.  C.  A.  245,  majority  holding  omission  of  property  from  sched- 
ule is  not  concealment  within  meaning  of  Bankruptcy  Act,  §  29b  (1), 
XX— 80 
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and  as  goods  charged  to  have  been  concealed  were  never  within  district. 
Federal  court  of  that  district  had  no  jurisdiction. 

Miscellaneous.  Cited  in  Lamar  v.  United  States,  241  XT.  S.  108|  60 
L.  Ed.  914,  36  Sup.  Ct.  535,  reciting  history  of  litigation. 

240  XT.  S.  66-74,  60  L.  Ed.  528,  36  Sup.  Ot.  249,  ILLINOIB  CENTBAIi  B.  R. 
CO.  V.  SKAGOS. 

Instruction  as  to  apportionment  of  damages  in  action  under  Fadorml 
Employers'  Liability  Act,  tliough  falling  to  conform  to  correct  interpreta- 
tion of  statutory  rule,  was  not  prejudicial  error,  where  no  request  for  cor- 
rection was  made,  and  court  read  language  of  statute  stating  true  rule. 

Approved  in  Seaboard  Air  line  Ry.  Co.  v.  Renn,  241  U.  S.  295,  60 
L.  Ed.  1009,  36  Sup.  Ct.  567,  upholding  instructions  as  to  measure  of 
damages  in  action  for  injuries  under  Federal  Employers'  Liability  Act. 

240  XT.  S.  74-82,  60  L.  Ed.  633,  So  Sup.  Ct.  245,  OBOGKEB  t.  UNITED 
STATES. 

Not  cited. 

240  U.  S.  83-90,  60  L.  Ed.  538,  86  Sup.  Ot  846,  CABDONA  T.  QUIKONES. 

Not  cited. 

240  XT.  S.  90-06,  60  L.  Ed.  541,  86  Sup.  Ct  349,  UNITED  STATES  ▼. 
ANDREWS. 

Not  cited. 

240  U.  S.  97-102,  60  L.  Ed.  644,  36  Sup.  Ct  351,  MAI.E  ▼.  ATCHISON,  T.  h 
S.  F.  B.  E.  CO. 

Suit  to  enforce  liability  in  equity  of  Kansas  corporation  upon  bonds  of 
railway  corporation  created  by  act  of  Congress  involves  question  inherently 
Federal,  and  under  Judicial  Code,  section  51,  suit  may  not  be  brought  in 
district  other  than  that  of  defendant's  residence  without  its  consent 

Approved  in  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  291,  denying  juris- 
diction of  action  for  injuries  by  alien  against  corporation,  not  brought 
in  district  of  latter 's  incorporation,  where  defendant  has  not  waived 
objection  by  special  appearance  and  plea  to  set  aside  service  and  dis- 
miss for  want  of  jurisdiction. 

Distinguished  in  Bankers'  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S. 
309,  60  L.  Ed.  1016,  36  Sup.  Ct.  569,  suit  to  foreclose  mortgage  against 
railway  incorporated  under  act  of  Congress  is  not  case  arising  under 
Federal  laws  within  jurisdiction  of  Federal  court  since  enactment  of  Act 
of  1915,  §  5,  although  mortgage  was  given  under  power  conferred  by 
Federal  charter. 


1267  NOTES  ON  U.  S.  REPOLTS.       240  U.  S.  10^-166 

240  XT.  a  lOS-114,  60  Zi.  Ed.  646b  86  &ap.  Ot  278,  STANTON  T.  BALTIO 
MIN.  CO. 

Not  cited. 

240  XT.  S.  115-118,  60  L.  Ed.  654,  86  Bop.  Ofc.  281,  TTEE  BBAI.T7  CO.  T. 
ANDEBSON. 

Not  cited. 

240  XT.  8.  llfr-122,  60  L.  Ed.  557,  86  Bap.  Ct  275,  DODOE  T.  OSBOBN. 

Prohibition  of  Bevlsed  Statutes,  sectioii  8224,  against  salts  to  restrain 
collection  of  tax  is  applicable  to  taxes  Imposed  by  Income  tax  law  of  1913. 

Approved  in  City  Council  of  Augusta  v.  Timmerman,  233  Fed.  218, 147 

C  C.  A.  222,  denying  injunction  to  restrain  collection  of  tax,  where 

South  Carolina  Civil  Code  of  1912,  §  294,  subd.  13,  provides  property 

owner  may  recover  illegal  tax  in  action  at  law. 

Miscellaneous.  Cited  in  Dodge  v.  Brady,  240  U.  S.  124,  60  L.  Ed.  561, 
36  Sup.  Ct.  277,  reciting  history  of  litigation. 

240  XT.  S.  122-126,  60  L.  Ed.  560,  86  Sap.  Ct.  277,  DODOE  ▼.  BRADY. 

.    Not  cited. 

240  U.  S.  127-135,  60  L.  Ed.  562,  86  Sop.  Ct.  290,  INNES  T.  TOBIN. 

Not  cited. 

240  XT.  S.  136-142,  6  L.  Ed. '  566,  86  Sap.  Ct.  345,  TITLE  OXJABANTY  • 
SXJBETT  CO.  V.  IDAHO,  USE  OF  ALLEN. 

Not  cited. 

240  U.  S.  142-156,  60  L.  Ed.  560,  36  Sap.  Ct  338,  BANNINa  CO.  T.  CAIJ- 
FOENIA. 

Not  cited.* 

240  XT.  S.  156-166,  60  L.  Ed.  576,  36  Sap.  Ct  842,  CABNEGIE  STEEL  CO.  ▼. 
XJNITED  STATES. 

Unforeseen  dlfflcoltlea  were  not  "anavoidable  oaoaett^  within  ni^>nning 
of  teniui  of  contract  ezcaalng  delay^  In  performance,  and  conrt  cannot  make 
different  contract  ftom  that  which  parties  made  themselves. 

Approved  in  Maryland  Dredging  etc.  Co.  v.  United  States,  241  U.  S. 
189,  60  L.  Ed.  948,  36  Sap.  Ct.  545,  holding  contractor  for  public  work  is 
bound  by  terms  of  contract  providing  for  liquidated  damages  for  delay 
in  completion  of  work ;  Fumess  Withy  &  Co.  v.  Louis  MuUer  &  Co.,  232 
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Fed.  187,  holding  charterer  of  steamship  carrying  wheat  to  European 
ports  cannot  refuse  to  load  because  of  war,  where  none  of  ports  are 
blockaded  and  other  vessels  carry  cargoes  safely. 

240  XT.  8.  166-178,  60  L.  Ed.  679,  36  8ap.  Cfk.  334,  KANSAS  CITT  SOUTH- 
EBN  B.  S.  CO.  y.  aUABDIAN  T&UST  GO. 

Not  cited. 

240  XT.  &  179-183,  60  Lb  Ed.  690,  86  Sup.  Ot.  288,  STRAUS  T.  NOTASEME 
H08IEBT  00.  4 

Not  cited. 

240  U.  S.  184-192,  60  Lb  Ed.  694,  36  Snp.  Ot.  266,  BOOEBS  T.  HENNEPIN 
COUNTY, 

Not  cited. 

240  U.  S.  192-214,  60  L.  Ed.  699,  36  Sup.  Ot  326,  UNITED  STATES  T. 
MOBBISON. 

Not  cited. 

m 

240  U.  8.  214-227,  60  L.  Ed.  609,  36  Snp.  Ot.  321,  ILLINOIS  SUBETT  CO. 
T.  UNITED  STATES^  USE  OF  FEELEB. 

ApproTal  by  Treasury  Department  of  basis  of  settlement  witb  paUic 
contractor  adopted  by  snperrtsing  architect,  wlio  recommended  that  only 
actual  damages  be  charged  and  that  proper  voucher  be  issued,  although 
check  in  payment  was  not  then  issued,  is  "final  settlement^  of  contract 
within  meaning  of  act  of  1894,  as  amended  in  1906. 

Approved  in  American  Bonding  Co.  v.  United  States,  233  Fed.  366, 
147  C.  C.  A.  300,  holding  under  act  of  1894,  as  amended  in  1905,  requir- 
ing government  contractors  to  give  bonds  to  pay  x>ersons  supplying  mate- 
rial and  labors,  final  settlement  is  date  on  which  supervising  architect 
of  Treasury  Department  recommended  settlement,  and  not  date  of  pay- 
ment. 

240  U.  &  227-236,  60  L.  Ed.  617,  86  Sup.  Ot  261,  KANSAS  0IT7,  FOBT 
S.  ft  M.  B.  B.  OO.  T.  BOTKIK. 

Not  cited. 

240  U.  8.  236-239,  60  L.  Ed.  621,  36  Snp.  Ot  268,  LU8K  ▼.  BOTKIN. 

Not  cited. 
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240  U.  S.  240-242,  60  K  Ed.  622,  36  Sap.  Ct.  274,  ST.  XaOXTIS  ft  &  F.  B.  B. 
CO.  ▼.  SHEPHEBD. 

Federftl  guestion  first  set  up  in  petition  for  rebearing  aftor  judgment  of 
trial  cotirt  was  aJBnned  by  Ugliest  State  court  will  not  support  Jurisdiction 
of  Federal  Supreme  Court  on  writ  of  error,  where  petition  was  denied  with- 
out passing  upon  Federal  question. 
Approved  in  dissenting  opinion  in  Northern  Pacific  Ry.  Co.  v.  Wall, 

241  U.  S.  93,  60  L.  Ed.  908,  36  Sup.  Ct.  493,  majority  upholding  jurisdic- 
tion to  review  judgment  of  State  court  involving  construction  of  Inter- 
state Commerce  Act  and  its  amendments  in  interpreting  stipulation  in 
bill  of  lading  for  interstate  shipment  requiring  notice  of  claims  to  car- 
rier's' offi<;ers  or  agents  as  excluding  officers  or  agents  of  connecting 
carriers. 

Assignment  of  error  to  instruction  cannot  be  considered  on  appeal  where 
at  trial  no  exception  was  taken  to  such  instruction,  no  modification  sug- 
gested, and  no  other  instruction  upon  subject  requested. 

Approved  in  Pennsylvania  Co.  v.  Fanger,  231  Fed.  856,  146  C.  C.  A. 
47,  refusing  to  consider  assignment  of  error  to  charge  to  jury  in  refer- 
ence to  burden  of  proof  in  personal- injury  action,  where  no  exception 
was  taken  to  charge  and  no  other  instruction  requested. 

Miscellaneous.  Cited  in  Kansas  City  etc.  Ry.  Co.  v.  Texas,  241  U.  S. 
651,  60  L.  Ed.  1222,  36  Sup.  Ct.  553,  dismissing  for  want  of  jurisdiction. 

240  V.  S.  242-251,  60  Xi.  Ed.  624,  36  Sup.  Ct.  317,  EMBBEE  ▼.  KANSAS 
CITY  ETC.  BOULEVABD  BOAD  DISTBICT. 

Legislative  act  creating  special  benefit  assessment  road  districts  and 
establishing  graduated  ratings  for  land  in  dilTerent  zones  is  not  void  as 
arbitrary  or  as  denial  of  due  process  is  not  affording  land  owners  hearing 
upon  question  whether  benefits  in  different  sones  will  be  in  accord  with 
graduated  ratings  of  their  lands. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430,  60 
L.  Ed.  1079,  36  Sup.  Ct.  647,  for  holding  owners  of  property  assessed  for 
street  widening  in  supplemental  proceeding  are  not  entitled,  under  Four- 
teenth Amendment,  to  redetermination  of  assessments  laid  upon  prop- 
erty of  other  owners  in  original  proceedings. 

240  U.  &  251-26S,  60  L.  Ed.  629,  36  Sup.  Ot.  269,  HABOLTON-BBOWN 
SHOE  CO.  ▼.  WOLF  BBOS.  ft  00. 

Quaere,  whether  in  case  of  unfair  competition  without  trademark  in- 
fringement, recovery  includes  gains  and  profits  according  to  rule  applicable 
Ui  equity  to  trademark  cases. 

Approved  in  Rubber  etc.  Harness  Trimming  Co.  v.  F.  W.  Devoe,  C.  T. 
Re3molds  Co.^  233  Fed.  160,  enjoining  unfair  competition  and  allowing 
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damages  and  compeDsation,  but  den3ring  accounting  for  profits,  where 
unfair  competition  was  not  willful  and  fraudulent. 

240  XT.  8.  264-283,  60  L.  Ed.  636,  36  Sup.  Ot  300,  OOBBINI  STONE  CO.  T. 
F.  J.  CABZJK  OONSTEUOTION.  00. 

Not  cited. 

240  17.  S.  284-293,  60  L.  Ed.  644,  36  Sup.  Ct.  308,  X7NI0N  NAVAIi  STORES 
GO.  ▼.  X7NITED  STATES. 

Not  cited. 

m 

240  17.  &  294-306,  60  !■.  Ed.  661,  36  Sup.  Ot  313,  O'KEEFE  ▼.  UNITED 
STATES. 

Not  cited. 

240  17.  S.  305-318,  60  L.  Ed.  658,  86  Sup.  Ot  293,  CAROLINA  OLASS  OO. 
▼.  SOUTH  CAROLINA. 

Not  cited. 

240  U.  S.  319-324,  60  L.  Ed.  664,  36  Sup.  Ct.  298^  FIDEUTT  ft  DEPOSIT 
CO.  T.  PENNSYLVANIA. 

Not  cited. 

240  U.  S.  324-328,  60  L.  Ed.  669,  36  Sup.  Ct.  260,  SEABOARD  AIR  LINE 
R  R.  OO.  ▼.  RAILROAD  COMMISSION. 

Not  cited. 

240  U.  8.  826-338,  60  L.  Ed.  672,  36  Sup.  Ct  258,  BXTTLER  T.  PERRT. 

Not  cited. 

240  U.  8.  834-341,  60  L.  Ed.  675,  86  8np.  Ct.  354,  PHILADELPHIA  ft  R.  Rw 
CO.  y.  UNITED  STATES. 

Not  cited. 

240  U.  8.  342-368,  Ann.  Cas.  1917B,  455,  L.  R.  A.  1917A,  421,  60  L.  Ed.  679, 
36  Sup.  Ct.  370,  RAST  ▼.  VAN  DEMAN  ft  LEWIS  CO. 

Delivery  of  profit-sharing  coupons  in  connection  with  retail  sales  of 
merchandise  is  not  interstate  commerce  protected  against  imposition  of 
State  license  tax. 

Approved  in  Armour  &  Co.  v.  North  Dakota,  240  U.  S.  517,  Ann  Oaa. 
1916D.  548,  60  L.  Ed.  776,  36  Sup.  Ct.  443,  holding:  North  Dakota  laws 
of  1911  against  retail  sales  of  lard  except  in  one,  three  or  five  pound 


1271  NOTES  ON  U.  S.  RE5P0RTS.       240  U.  S.  369-^98 

packages  or  whole  multiple  thereof  is  not  void  as  in  conflict  with  Food 
and  Drugs  Act  of  1906. 

Florida  laws  of  1913,  Imposing  license  tax  which  may  1>e  prohibitive, 
upon  merchants  using  profit-sharing  coupons,  Is  not  Infringement  of  free- 
dom of  contract,  equal  protection  of  law,  or  due  process  clauses  of  Federal 
Oonstitutlon. 

Approved  in  Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  1036,  36  Sup. 
Ct.  561,  upholding  Michigan  statute  of  1913  imposing  license  fee  ujjon 
employment  agencies  and  prescribing  regulations  to  be  enforced  by  com- 
missioner; Armour  &  Co.  v.  North  Dakota,  240  U.  S.  513,  Ann.  Oas. 
1916D,  548,  60  L.  Ed.  774,  36  Sup.  Ct.  441,  upholding  North  Dakota  laws 
of  1911  regulating  retail  sales  of  lard;  Pitney  v.  Washington,  240  U.  S. 
388,  391,  60  L.  Ed.  705,  706,  36  Sup.  Ct.  386,  upholding  Washington  stat- 
ute of  1913  imposing  prohibitive  license  tax  upon  merchants  using  trad- 
ing-stamps or  coupons  redeemable  in  cash  or  merchandise;  Tanner  v 
Little,  240  U.  S.  381,  384,  386,  60  L.  Ed.  700,  702,  703,  36  Sup.  Ct.  384, 
upholding  Laws  of  Washington  of  1913  imposing  prohibitive  license  tax 
on  merchants  using  trading-stamps  or  coupons  redeemable  in  mer- 
chandise. * 

240  U.  S.  36&-S86,  60  L.  Ed.  691,  36  Bap.  Ct.  379,  TANNEB  v.  LITTLE. 

Washington  laws  of  1913  Imposing  license  tax  on  merchants  using 
trading-stamps  or  coupons  redeemable  in  cash  or  merchandise -is  not  void 
as  Infringement  of  fteedom  of  contract,  egual  protection  of  law  or  due 
process  clauses  of  Federal  Constitution. 

Approved  in  Pitney  v.  Washington,  240  U.  S.  388,  391,  60  L.  Ed.  705, 

706,  36  Sup.  Ct.  385,  following  rule;  Armour  &  Co.  v.  North  Dakota,  240 

U.  S.  513,  Ann.  Oaa.  1016D,  548,  60  L.  Ed.  774,  36  Sup.  Ct.  441,  upholding 

North  Dakota  laws  of  1911,  regulating  retail  sales  of  lard. 

240  U.  &  387-391,  60  L.  Ed.  703,  36  dap.  Ct.  385,  PITNET  T.  WABHINO- 
TON. 

Not  cited. 

240  U.  8.  391-396,  60  L.  Ed.  706,  36  Sup.  Ct.  367,  BADDEBS  ▼.  X7NITED 
STATES. 

Not  cited. 

240  V.  S.  396-398,  60  L.  Ed.  709,  36  Sap.  Ct  368,  ILLINOIS  CENT.  S.  B. 
CO.  ▼.  MESSINA. 

Not  cited. 
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240  U.  8.  399-403,  60  L.  Ed.  711,  36  Snp.  Ot.  865,  0AU8ET  T.  XTKITED 
STATESw 

Not  cited. 

240  17.  8.  403-426,  60  L.  Ed.  713,  36  Sup.  Ot.  357,  HANOVEB  STAR  HILI. 
CO.  Y.  METCAJ.F. 

Manuf  actnrer  of  "Tea  Bose**  flour,  having  built  up  trade  in  sontheastem 
Statee,  is  entitled,  irrespectiye  of  tedmical  trademark,  to  enjoin  sale  in  Ala- 
bama of  "Tea  Rose"  flour  made  by  rival  manufacturer  and  put  up  in  pack- 
a^^es  resembling  those  uaed  by  former,  wbicb  are  Intended  to  deceive  and 
do  deceive  ordinary  and  casual  purcbasers. 

Approved  in  Baldwin  Co.  v.  R.  S.  Howard  Co.,  233  Fed.  445,  holding 
plaintiff  ccMnpauy  manufacturing  pianos  and  using  name  of  its  sales- 
man "Howard"  is  alone  entitled  to  use  of  that  name^  and  enjoining  de- 
fendant from  using  name  "R.  S.  Howard"  without  suffix  ''Companj'" 
or  *'Co.";  National  Circle,  Daughters  of  Isabella,  v.  National  Order  of 
the  Daughters  of  Isabella,  232  Fed.  914,  915,  918,  holding  complainant's 
right  to  priority  in  use  of  name  does  not  extend  beyond  lines  of  State 
of  Connecticut  in  which  it  was  incorporated,  and  refusing  to  enjoin  de- 
fendant from  using  name  in  territory  not  pre-empted  by  complainant; 
Chapin-Sacks  Mfg.  Co.  v.  Hendler  Creamery  Co.,  231  Fed.  552,  adop- 
tion by  ice-cream  manufacturer  of  Baltimore  of  same  brand,  ''Velvet 
Kind,"  used  by  manufacturer  in  Washington,  is  not  unfair  competition 
when  restricted  to  Baltimore,  but  is  such  when  sales  are  extended  to 
other  towns  in  which  parties  come  into  active  competition. 

240  U.  8.  427-429,  Ann.  Oas.  1918D,  90,  60  I^  Ed.  723,  36  Sop.  Ot.  391. 
EATON  ▼.  BOSTON  BATE  DEPOSIT  k  T.  OO. 

Not  cited. 

240  17.  S.  430-438,  I..  B.  A.  1917A,  295,  60  L.  Ed.  726,  36  Sup.  Ot.  386, 
OABET  V.  DONOHUE. 

Eecording  of  conveyance  by  insolvent  is  not  required  by  law  within 
meaning  of  Bankruptcy  Act,  section  60a,  as  amended  in  1903,  and  section 
60b,  as  amended  in  1910,  avoiding  preferential  transfers  by  Insolvent  re- 
corded within  four  months  of  bankruptcy,  if  by  law  recording  is  required, 
where  under  Ohio  law  failure  to  record  deed  does  not  render  it  void  as  to 
grantor's  creditors,  but  only  as  to  subsequent  bona  fide  purchasers  without 
notice. 

Distinguished  in  Bunch  v.  Maloney,  233  Fed.  968,  971, 147  C.  C.  A.  641, 
holding  under  Arkansas  registry  jg^tatute,  trustee  in  bankruptcy  may  in- 
voke remedy  of  section  60b  of  Bankruptcy  Act  and  avoid  unfiled  chattel 
mortgage,  regardless  of  local  construction  making  procedural  distinction 
between  creditors  with  lien  and  those  without. 
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240  17.  S.  439-441,  60  L.  Ed.  730,  36  Sup.  Ot.  300,  PE008  &  NOETHEBN 
TEXAS  BY.  OO.  ▼.  BOSENBLOOM. 

Bridence  tbat  ticket  clerk  killed  by  moving  train  in  yards  was  taking 
numbers  of  cars  of  freight  train  composed  of  interstate  cars,  with  one  excep- 
tion, is  sDfllcient  to  take  to  Jury  whether  he  was  engaged  in  interstate  com- 
merce. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953, 147  C.  C.  A. 
624,  holding  action  for  injuries  to  employee  engaged  in  repairing  bridge 
used  in  interstate  and  intrastate  commerce  must  be  based  on  Federal 
Employers'  Liability  Act,  and  not  on  Michigan  Workmen's  Compensa- 
tion Act. 

240  17.  8.  442-444,  60  L.  Ed.  731,  86  Sup.  Ot.  408,  UKITBD  STATES  T. 
UNITED  STATES  STEEL  COBPOSATION. 

Not  cited. 

240  U.  &  444-448,  60  L.  Ed.  782,  86  Sap.  Ot.  406,  GREAT  NOBTHEBN 
S.  B.  OO.  T.  WILES. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Gray,  241  U.  S.  339,  60 
L.  Ed.  1034,  36  Sup.  Ct.  558,  denying  recovery  for  death  of  brakeman  of 
interstate  freight  train  sent  to  guard  track  and  killed  by  passenger  train 
while  lying  asleep  on  traek,  where  there  was  no  evidence  to  show  en- 
gineer could  have  stopped  train  after  seeing  signal  lights. 

240  U.  a  44»-467,  60  L.  Ed.  736»  86  Sap.  Ot.  403,  OHIOAOO,  &.  L  Ik  F. 
E.  B.  OO.  T.  BOND. 

Not  cited. 

240  U.  &  467-462,  60  L.  Ed.  739,  86  Sap.  Ot  400»  SOUTHEBN  WISOON- 
SIK  BT.  00.  y.  MADISON. 

Not  cited. 

240  U.  a  462-464.  60  L.  Ed.  743,  86  Sap.  Ot  402,  OUTAHOaA  BIVEB 
POWEB  OO.  T.  AKBON. 

Not  cited. 

240  U.  8.  464-466,  60  L.  Ed.  745,  86  Sap.  Ot  399,  OBBAT  NOBTHEBN 
B.  B.  OO.  V.  KNAFP. 

Federal  Sapreme  Ooart  will  not  except  in  case  of  palpable  error,  dis- 
turb concnrrlag  judgments  of  trial  and  appellate  State  courts,  in  action 
under  Federal  Employers'  Liability  Act,  tbat  facts  make  case  for  determina- 
tion of  Jury,  where  case  does  not  Involve  Interpretation  of  such  Federal 
statute. 
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Approved  in  Seaboard  Air  line  Ry.  Co,  v.  Renn,  241  U.  S.  295,  60 
L.  Ed.  1009,  36  Sup.  Ct.  667,  refusal  to  instruct  jury,  that  evidence  estab- 
lishes assumption  of  risks  by  plaintiff  and  that  defendant  was  not  negli- 
gent, as  matter  of  law,  was  not  error;  Louisville  etc.  R.  R.  Co.  v.  Stew- 
art, 241  U.  S.  263,  60  L.'  Ed.  994,  36  Sup.  Ct.  686,  refusing  to  disturb 
ruling  of  State  trial  court  sustained  by  highest  State  icourt  denying 
directed  verdict  in  action  for  death  under  Federal  Employers'  Liability 
Act ;  Baugham  v.  New  York  etc.  R.  R.  Co.,  241  U.  S.  241,  60  L.  Ed.  979, 
36  Sup.  Ct.  692,  upholding  concurrent  determination  by  State  trial  and 
appellate  courts  that  evidence  in  action  for  employee's  death  under  Fed- 
eral Employers'  Liability  Act  showed  employee  assumed  risk;  Seaboard 
Air  Line  Ry.  Co.  v.  Kenney,  240  U.  S.  497,  60  L.  Ed.  767,  36  Sup.  Ct. 
461,  holding  "next  of  kin"  within  meaning  of  Federal  Employers'  Lia- 
bility Act  is  to  be  determined  by  State  law,  and  allowing  recovery  for 
death  of  illegitimate  employee  for  benefit  of  legitimate  children  of  his 
deceased  mother. 

Distinguished  in  Chicago  etc.  R.  R.  Co.  v.  Harrington,  241  U.  8,  180, 
60  L.  Ed.  943,  36  Sup.  Ct.  617, 11  N.  C.  C.  A.  992,  employee  of  interstate 
road  engaged  in  removal  of  coal  for  use  of  interstate  train  from  storage 
tracks  to  coal-shed  is  not  engaged  in  interstate  commerce  within  mean- 
ing of  Federal  Employers'  Liability  Act. 

240  XT.  8.  467-483,  60  Lb  Ed.  762,  36  8ap.  Ot.  393,  JOHNSON  ▼.  BIDDLE. 

Not  cited. 

240  XT.  8.  484-489,  60  !■.  Ed.  760,  36  Sup.  Ot.  466,  BABLOW  ▼.  NOBTHEBN 
PACIFIO  B.  B.  00. 

Not  cited. 

240  U.  8.  489-497,  60  L.  Ed.  762,  36  Bnp.  Ot.  468,  8EAB0ABD  AIB  UNE 
B.  B.  00.  T.  KENNET. 

Not  cited. 

240  U.  8.  498-609,  L.  B.  A.   1917A  136,  60  I^  Ed.  767,  36  Sop.  Ot.  4ffU 
FABMEBS*  ii  M.  NAT.  BANK  Y.  BIDOE  AVE.  BANK. 

Not  cited. 

240  XT.  8.  610-617,  Ann.  Oafl.  1916D,  648,  60  L.  Ed.  771,  86  Snp.  Ot.  440, 
ABMOXTB  ft  GO.  ▼.  NOBTH  DAKOTA 

North  Dakota  laws  of  1911,  prohibiting  sale  of  lard  otlierwise  thaa  in 
bnlk  unless  put  up  In  packages  of  one,  three  or  five  pounds  net  weight  or 
some  whole  mnltiple  thereof,  does  not  deny  egnal  protection  of  law  in  viola- 
tion of  Fourteenth  Amendment. 
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Approved  in  Brazee  v.  Michigan,  241  U.  S.  343,  60  L.  Ed.  10S6,  36 
Sup.  Ct.  661,  upholding  Michigan  statute  of- 1913  imposing  license  fee 
upon  employment  agencies  and  prescribing  regulations  to  be  enforced 
by  commissioner;  St.  Louis  etc.  Ry.  Co.  v.  Arkansas,  240  U.  S.  521,  60 
L.  Ed.  779,  36  Sup.  Ct.  444,  upholding  Arkansas  statute  of  1913,  regu- 
lating switching  crew  in  yards  or  terminals  in  cities,  and  exempting  rail- 
roads less  than  one  hundred  miles  in  length  from  its  operation. 

240  U.  8.  618-621,  60  L.  Ed.  776,  36  Sap.  Ot.  443,  ST.  LOUIS,  I.  M.  II  S. 
B.  R.  CO.  T.  ABKANSAS. 

Not  cited. 

240  U.  8.  522-531,  60  L.  Ed.  770,  36  Sup.  Ot.  463,  IMBIAK  TEBBITOBT 
rLLUBONATIKO  OIL  CO.  ▼.  OELAHOBiA. 

Not  cited* 

240  XT.  &  631-637,  60  L.  Ed.  783,  36  Sup.  Ot  438^  AOSEBLANB  ▼.  UNITED 
STATE& 

Not  cited. 

240  U.  S.  537-640,  60  L.  Ed.  786^  86  Sup.  Ot  427,  FABNHAM  Y.  UNITED 
STATES. 

Not  cited. 

240  U.  a  641-663,  60  L.  Ed.  788,  36  Sup.  Ot.  429,  JONES  NATIONAL  BANK 
▼.  TATE8. 

Qnestloiui  of  fact  arising  upon  sabstantial  conflict  in  eVldence  are  for 
trial  court 

Approved  in  Louisville  etc.  R.  R.  Co.  v,  Stewart,  241  U,  S.  263,  60 
L.  Ed.  994,  36  Sup.  Ct.  586,  refusing  to  reinstate  verdict  set  aside  by 
State  court  in  action  for  death  under  Federal  Employers'  Liability  Act 
for  erroneous  instruction  that  juiy  should  find  ''such  a  sum  as  will  fairly 
compensate  his  estate  for  his  death." 

240  U.  S.  564-672,  60  L.  Ed.  802,  86  Sap.  Ot.  424,  DETBOIT  9i  IfiAOElNAO 
BT.  OO.  T.  MIOHIOAN  BAILBOAD  COMMISSION. 

Bequlrlug  railway  by  mandamus  to  obey  order  of  commission  to  relay 
logging  spur  and  resume  service  pending  suit  to  vacate  order  is  not  denial 
of  due  process,  wbere  writ  of  mandamns  is  conditioned  upon  giving  of  bond 
to  railway  to  indemnify  it  if  order  is  vacated. 

Approved  in  Pacific  Live  Stock  Co.  v.  Lewis,  241  U.  8.  455,  60  L.  Ed. 
1099,  36  Sup.  Ct.  637,  upholding  Oregon  statutes  of  1913,  establishing: 
proceedings  before  State  water  board  for  ascertainment  and  adjudica- 
tion of  rights  of  claimants  to  same  water. 
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240  U.  &  572-581,  60  L^  Bd.  808,  36  Sup.  Gt.  422,  WTLLINK  T.  UNITED 
STATES. 

Not  cited« 

240  V.  8.  581-^94,  L.  B.  A.  1917B,  580,  60  L.  Ed.  811,  36  Snp.  Ct  412,  OES- 
TRAL  TRUST  CO.  V.  OHIOAaO  AUDITORIUM  ASSOCIATION. 

Claim  for  damages  for  InreaclL  of  ccmtract  by  Jntenrentioa  of  bank- 
ruptcy is  ''founded  upon  a  contract  ezpress  or  implied"  within  meaning  of 
Bankruptcy  Act,  section  63a  (4),  and  damages  may  be  liquidated  under 
section  63b. 

Approved  in  Merchants'  National  Bank  v.  Continental  Bldg.  &  Loan 
Assn.,  232  Fed.  831,  147  C.  C.  A.  22,  holding  claims  of  shareholders  of 
building  and  loan  association  in  which  capital  stock  consists  of  dues  of 
members,  and  where  shareholder  has  right  to  withdraw  at  any  time  re- 
ceiving what  he  has  paid  in  plus  profits,  are  provable  in  bankruptcy, 

240  U.  S.  594-698,  60  K  Ed.  817,  36  Sup.  Ct.  416^  PINEL  ▼.  FINEL. 
Not  cited. 

240  U.  S.  698-606,  60  I^.  Ed.  819,  36  Sup.  Ct.  417,  X7TEBHABT  ▼.  UNITED 
STATES. 

Not  cited. 

240  U.  S.  606-611,  60  Ii.  Ed.  822,  36  Sup.  Ct.  420,  UNITED  STATES  T. 
UNION  MANUFACTUBINa  CO. 

Not  cited. 

240  U.  S.  612-616,  L.  B.  A.  1917A,  197,  60  L.  Ed.  825,  36  Sup.  Ct.  410, 
SOUTHERN  EXPRESS  CO.  y.  BYEBS. 

Bights  and  Uabilitiee  of  parties  to  Interstate  shipment  depend  upon  acta 
of  Congress,  bill  of  ladii^  and  common-law  principles  accepted  and  enforced 
by  Federal  courts. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  upholding  limitation  of  liability  in  contract  for 
interstate  shipment  of  livestock. 

240  U.  S.  617-619,  60  L.  Ed.  828,  36  Sup.  Ct.  409,  VABNEB  y.  NEW  HAMP- 
SHIBE  SAV.  BANK. 

Not  cited. 

240  U.  a  620-626,  60  I«.  Ed.  829,  36  Sup.  Ct  475,  BAI.TIMOBS  9§  OHIO 
B.  B.  CO.  y.  HOSTETTEB. 

Jurisdiction  in  garnisbment  of  debt  due  from  railway  company  to  non- 
resident employee  may  be  ac<;Lnlred  without  notice  or  seryice  of  process 
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upon  him,  bo  m  to  make  Judgment  in  gamiabment  proceedings  yalld  as  to 
him,  and  entitle  it  to  full  faith  and  credit  in  State  of  envloyee's  residence. 
Distinguished  in  New  York  Life  Ins.  Co.  v.  Dunlevy,  241  U.  S.  521,  60 
L.  Ed.  1142,  36  Sup.  Ct.  613,  holding  judgment  debtor  outside  limits  of 
State  and  not  served  with  process  is  not  party  to  interpleader  pro<$eed- 
ings  by  garnishee  in  garnishment  proceeding  to  condemn  claim  due  to 
debtor  on  assigned  life  policy,  and  is  not  bound  by  judgment  of  Penn- 
sylvania court  declaring  assignment  void  and  discharging  garnishee,  and 
assignee  is  entitled  to  recover  on  policy. 

240  U.  S.  625-632,  60  U  Bd.  830,  36  Sup.  Ot.  478»  BUIdUBN  ▼.  WISCONSIN. 

Not  cited. 

240  U.  S.  632-641,  60  L.  Ed.  836,  36  Sup.  Ot  460,  SOTTTHEBN  ET.  CO.  v. 
PBB800TT. 

Measure  of  carrier's  liability  as  warehouseman  under  bill  of  lading  for 
interstate  shipment  under  act  of  1887,  as  amended  in  1906,  which  contained 
express  provision  governing  carrier's  liability  as  warehouseman  for  prop- 
erty not  removed  within  specified  time  after  notice  of  arrival,  does  not  de- 
pend on  local  law  placing  burden  on  warehouseman  to  show  fire  was  not 
caused  by  negligence. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  195, 
197,  60  L.  Ed.  952,  953,  36  Sup.  Ct.  541,  holding  under  Carraack  Amend- 
ment, stipulation  for  notice  in  bill  of  lading  issued  by  initial  carrier  con- 
trols interstate  shipment,  and  action  cannot  be  brought  against  terminal 
carrier  without  notice,  but  telegram  to  terminal  carrier  is  sufficient 
notice. 

Bights  and  liabilities  of  parties  to  interstate  shipment  depend  upon 
acts  of  Congress,  bill  of  lading,  and  common-law  rules  as  accepted  and  ap- 
plied in  Federal  courts. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Rankin,  241  U.  S.  327,  60  L.  Ed. 
1026,  36  Sup.  Ct.  555,  upholding  limitation  of  liability  in  contract  for 
interstate  shipment  of  livestock. 

240  17.  S.  642-649,  60  K  Ed.  841,  36  Sup.  Ot.  466,  FAIBBANKS  STEAM 
SHOVEL  GO.  ▼.  WILLS. 

Title  of  chattel  mortgagee  is  not  perfected,  as  against  trustee  in  bank- 
ruptcy, by  taking  possession  of  chattel  after  filing  of  petition  in  bankruptcy 
and  prior  to  adjudication,  since  under  amendment  of  Bankruptcy  Act,  sec- 
tion 47a  (2),  by  act  of  1910,  trustees  hare  rights  and  remedies  of  lien  credi- 
tor or  Judgment  creditor  as  against  unrecorded  transfer,  and  title  of  trustee 
relates  to  date  of  filing  of  petition  in  bankruptcy. 

Approved  in  Petition  of  Friedlaender,  2.33  Fed.  252,  147  C.  C.  A.  256, 
holding  trustee  takes  title  to  gooda  sold  to  bankrupt  under  conditional 
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sale  contract,  where  judgment  in  replevin  siiit  by  vendor  had  not  been 
rendered  prior  to  filing  of  petition;  Bunch  v.  Maloney,  233  Fed.  970,  147 
C.  C.  A.  641,  holding  under  Bankruptcy  Act,  §  60b  of  Bankruptcy  Act, 
and  Arkansas  registry  statute,  trustee  in  bankruptcy  may  avoid  unfiled 
chattM  mortgage,  regardless  of  local  construction  of  Arkansas  statute 
making  procedural  distinction  between  creditors  with  lien  and  those 
without. 

240  U.  8.  660-661,  60 1..  Ed.  846^  86  Sup.  Ct  465»  OSOBOIA.  ▼.  TSNME88EE 
COPPEB  CO. 

Not  cited. 

240  U.  &  652-668,  60  L.  Bd.  847,  86  8np.  OU  604^  NOBTH  OABOUKA  T. 
TENNE88EB. 

Not  cited. 


NOTES 
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UNITED  STATES  REPORTS. 


241  UNITED  STATES. 


S41  XT.  a  1-6,  60  L.  Bd.  869,  36  Sap.  Ot.  400,  OHIN  FONO  ▼.  BAOKUa 
Not  cited. 

V 

241  U.  S.  6-^15,  60  Ifc  Ed.  861,  36  Snp.  Ot.  487,  KELLY  v.  aBIFFIK. 

Federal  oonrts  wUl  aMnme,  when  Inqnlxing  on  liabeae  conraa  Into  hold- 
ing of  one  for  extradition  to  Canada,  that  Canadian  government  will  not 
try  accied  for  <diarge8  other  than  those  for  which  he  was  extradited. 

Approved  in  Bingham  t.  Bradley,  241  U.  S.  515,  60  L.  Ed.  1139,  36  Sup. 
Ct.  634,  extradition  to  Canada  on  charge  of  receiving  and  retaining 
money  knowing  it  to  have  been  stolen  will  not  be  denied  because  Cana- 
dian statute  treats  receiving  and  retaining  as  distinct  offenses,  where 
complaints  charge  commission  of  both  offenses. 

241  17.  8.  16-21,  60  L.  Ed.  866,  86  8ap.  Ct.  486^  OSBORNE  y.  O&AT. 

Not  cited. 

241  U.  8.  22-33,  60  L.  Ed.  868,  36  8ap.  Ct.  477,  O.  9i  0.  MRRTtTAM  CO.  ▼• 


Not  cited. 

241  U.  &  33-43,  60  L.  Ed«  874,  36  Bap.  Ct  482,  TEZA8  9i  PACIFIC  B.  B. 
CO.  V.  BIOSBT. 

Where  Congress  has  entered  field  of  its  paramount   authority.  State 
regulation  of  sahject  matter  is  excluded. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell;  241  U.  S.  509,  60 
L.  Ed.  1135,  36  Sup.  Ct.  683,  holding  2  Idaho  Rev.  Codes,  §§  6909,  6926, 
punishing  violation  of  duty  by  railroad  employee,  are  superseded  by 
Federal  Employers'  Liability  Act  and  Safety  Appliance  Act,  and  do 
not  apply  in  action  by  interstate  railway  employee  for  injuries  caused 
by  defective  brakes;  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  hold- 

(1279) 
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ing  right  of  carpenter  who  was  engaged  in  repainng  railroad  bridge 
used  in  both  intrastate  and  interstate  commerce,  to  recover  for  injuries^ 
was  governed  by  Federal  Liability  Act  and  not  by  Michigan  Compensa- 
tion Act. 

Federa]  Safety  ApiMaiic«  Act  imposes  absolata  and  unqnalified  duty 
on  carrleir  to  maintain  appliances  in  secure  condition. 

Approved  in  Sau  Antonio  etc.  Ry.  Co.  v.  Wagner,  241  U.  S.  484,  60 
L.  Ed.  1117,  36  Sup.  Ct.  626,  following  rule ;  Spokane  etc.  R.  R.  Co.  v. 
Campbell,  241  U.  S.  605,  60  L.  Ed.  1134,  36  Sup.  Ct.  683,  upholding 
suflficiency  of  evidence  to  show  brake  equipment  was  out  of  order. 

Employee  of  interstate  railroad,  thougli  not  Uimself  engaged  in  inter, 
state  commerce^  is  within  protection  of  Federal  Safety  Appliance  Act. 

Approved  in  San  Antonio  etc.  Ry.  Co.  v.  Wagner,  241  U.  S.  480,  483, 
60  L.*  Ed.  1116,  1117,  36  Sup.  Ct.  626,  foUowing  rule. 

241  U.  S.  44-47,  60  L.  Ed.  870,  36  Sup.  Ot.  476,  BIOHABDSON  T.  FAJAEDO 
SUOAB  OO. 

Not  cited. 

241  U.  S.  48^66,  60  L.  Ed.  880,  36  Sap.  Ot.  610,  BOSBIIBBBOEB  V.  PACIFIC 
EXP.  CO.  ^ ' 

Not  cited. 

.241  U.  8.  66-63,  60  L.  Ed.  886,  36  Sup.  Ct.  601,  MENASHA  PAFEB  CO.  ▼. 
CHICAGO  ft  N.  W.  B.  B.  CO. 

Not  cited. 

241  U.  8.  64-73,  Ann.  Cas.  1917C,  455,  60  Ii.  Ed.  890,   36  Sap.  Ct.  505, 
UNITED  STATES  ▼.  NEW  S0T7TH  FABM  ft  HOME  CO. 

Not  cited. 

241  U.  a  73-70,  60  L.  Ed.  807,  36  Sup.  Ct.  508,  UNITED  STATES  ▼.  I.OM- 
BABDO. 

Not  cited. 

241  U.  S.  70-87,  60  L.  Ed.  899,  36  Sup.  Ct  408,  McFABIiAND  ▼.  AlfEBI- 
CAN  SUOAB  BEFININO  CO. 

Not  cited. 

241  U.  S.  87-08,  60  It.  Ed.  006,  36  Sup.  Ct.  403,  NOBTHEBN  PACIFIC 

B.  B.  CO.  V.  WALL. 

The  laws  in  force  at  time  and  place  of  malring  of  contract^  and  wtaldi 
affect  its  validity,  performance  and  enforcement,  enter  Into  and  form  part 
of  it. 

Approved  in  Southern  Surety  Co.  v.  Oklahoma,  241  U.  S.  587,  60  L.  Ed. 
1190,  36  Sup.  Ct.  692,  State  of  Oklahoma  became  beneficiary*  of  bail 
bond  given  for  appearance  at  next  term  of  temporary  United  States 
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Court  of  Indian  Territory,  of  one  held  for  crime  to  await  action  of 
grand  jury  at  that  term  by  virtue  of  Oklahoma  Enabling  Act,  §§  16,  20, 
and  Oklahoma  Constitution  accepting  provisions  of  that  act. 

Under  the  Cannack  Amendment^  the  connecting  carrier  becomes  tbe 
agent  of  the  receiving  carrier  for  the  purpose  of  completing  the  transportar 
tion  and  delivering  the  property. 

Approved  in  Georgia  etc.  Ry.  Co.  v.  Blish  Milling  Co.,  241  U.  S.  195, 
60  L.  Ed.  952,  36  Sup.  Ct.  541,  terminal  carrier  is  not  relieved  from  lia- 
bility for  misdelivering  interstate  shipment  by  Carmack  Amendment. 

241  U.  8.  99-103,  60  It.  Ed.  910,  86  Sup.  Ct.  492,  GIDNET  T.  CHAPPEIa. 

Not  cited. 

241  17.  9.  103-118,  60  I..  Ed.  912,  36  8ttp.  Ot.  535,  IiAMAB  ▼.  T7NITED 
STATES. 

Not  cited. 

241  U.  8.  119-14%  60  L.  Ed.  918,  86  Sup.  Ot.  621,  UNITED  STATES  ▼. 
ABCHEB. 

Not  cited. 

241  U.  S.  149-164,  60  L.  Ed.  929,  36  Sap.  Ot.  532,  WHITE  V.  XTNITSD 
STATES. 

Not  cited. 

241  U.  S.  154-160,  Ann.  Oas.  19170,  411,  60  L.  Ed.  932,  36  Sup.  Ot.  518, 
DE  JmA  BAMA  v.  DE  UL  BAMA. 

Appeal,  not  writ  of  error,  is  the  mode  of  reviewing  in  Supreme  Oourt 
a  decree  of  Philippine  Sapreme  Court. 

Approved  in  Montelibano  y  Ramos  v.  Lia  Companit  General  De  Tabacos 
De  Filipinas,  241  U.  S.  461,  60  L.  Ed.  1102,  36  Sup.  Ct.  617,  applying 
rule  in  suit  to  cancel  contract  and  mortgage  given  to  secure  it. 

241  U.  S.  160-166,  60  L.  Ed.  934,  36  Sap.  Ot.  520,  JOHNSON  T.  BOOT  MFO. 
00. 

Not  cited. 

241  17.   &  166-177,   60  L.  Ed.  937,   36  Sup.   Ot.  514,  I.ATTA  9i  FEBBY 
CONSTB.  CO.  V.  BBITI8H   STEAMSHIP   ''BAITHMOOB." 

Not  cited. 

241  U.  S.  177-180,  60  I«.  Ed.  941,  36  Sup.  Ot.  517,  11  N.  C.  C.  A.  992,  CHI- 
CAGO, B.  &  Q.  B.  B.  CO.  ▼.  HABBINOTON. 

Ballroad  switchman  engaged  in  switching  coal-car  from  storage  track 
to  coal-abed  was  not  then  employed  in  interstate  commerce,  within  Federal 
Employers'  liability  Act^  though  coal  was  to  bo  used  on  interstate  loco- 
motives. 

XX--81 


241 U.  S.  181-223        NOTES  ON  U.  S.  REPORTS.  1282 

Approved  in  Qrand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  to  point 
that  employee  engaged  at  time  of  injury  in  interstate  transportation 
cannot  recover  under  State  laws. 

Miscellaneous.  Cited  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  955, 
bridge  carpenter  injured  while  riding  on  train  which  carried  equipment 
for  repair  of  railrofid  bridge  used  in  interstate  commerce  and  on  which 
he  was  to  work  is  within  protection  of  Federal  Employers'  liability 
Act. 

241  U.  8.  181-183,  60  L.  Ed.  943,  35  Sup.  Ot.  513,  11  N.  O.  O.  A.  43,  KAK- 
8AS  OITT  SOtJTHEBN  BT.  CO.  T.  JOKSa 

Not  cited. 

241  U.  &  184-190,  Ann.  Oas.  1918E,  32,  60  I..  Bd.  945,  36  Sup.  Ot.  646, 
BIABYI.AND  DBEDOXNG  ft  CONT&AOTINO  OO.  T.  UNITED  8TATE& 

Not  cited. 

241  17.  S.  190-199,  60  L.  Ed.  948,  86  Sup.  Ot  641,  OEOBOIA,  F.  ft  A.  S.  B. 
CO.   ▼.   BUSra  MILL.   OO. 

Tlie  liability  of  connecting  carrier  for  loss  or  damage  is  that  imposed 
by  Interstate  Commerce  Act  as  measured  by  origiiial  contract  of  sbipment^ 
so  far  as  it  is  valid  under  tli#  act 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  378,  60  L.  Ed« 
1054,  36  Sup.  Ct.  665,  local  rule  investing  holder  of  bill  of  lading  with 
rights  not  available  to  shipper  is  not  applicable  to  interstate  shipment. 

Miscellaneous.  Cited  in  St.  Louis  etc.  R.  R.  Co.  v.  Mounts,  241  U.  S. 
654,  60  L.  Ed.  1224,  36  Sup.  Ct.  725,  reversing  judgment  on  authority 
of  principal  case. 

241  U.  8.  199-201,  60  L.  Ed.  053,  36  Sup.  Ot  641,  8T0WE  T.  HABVEY. 

Not  cited. 

m 

241  U.  8.  201-211,  60  L.  Ed.  956,  36  Sup.  Ct.  599,  LANE  Y.  UNITED  STATES 
EX  BEL.  MIOKADIET. 

Not  cited. 

241  XT.  8.  211-223,  Ann.  Oas.  1916E,  505,  L.  &.  A.  1917A,  86,  60  L.  Ed.  961, 
86  Sup.  Ct.  695,  lONNEAPOLIS  ft  ST.  L.  B.  B.  CO.  ▼.  BOMBOIJ& 

Bequirement  of  seyenth  amendment  as  to  trials  by  Jury  does  not  con- 
trol State  courts  when  enforcing  Federal  Employers'  Liability  Act. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Kelly,  241  U.  S.  487,  60  L.  Ed. 
1121,  36  Sup.  Ct.  630 ,  Louisville  etc.  R.  R.  Co.  v.  Stewart,  241  U.  S.  263, 
60  L.  Ed.  994,  36  Sup.  Ct.  586,  Chesapeake  etc.  Ry.  Co.  v.  Gainey,  241 
IT.  S.  496,  60  L.  Ed.  1125,  36  Sup.  Ct.  633,  and  St.  Louis  etc.  R.  R.  Co. 
V.  Brown,  241  U.  S.  226,  60  L.  Ed.  969,  36  Sup.  Ct.  602,  all  followincr  nile; 
St.  Louis  etc  Land  Co.  v.  Kansas  City,  241  U.  S.  431,  60  L.  Ed  1080, 
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36  Sup.  Ct.  647,  seventh  amendment  does  not  prevent  assessment  in 
supplemental  curative  proceedings  for  benefits  from  widening  street  of 
property  omitted  from  original  assessment;  Ghesax>eake  etc.  Ry.  Co.  v. 
Camahan,  241  U.  S.  242,  60  L.  Ed.  981,  36  Sup.  Ct.  594,  holding  action 
tinder  Federal  Employers'  Liability  Act  in  State  court  may  be  tried 
by  jury  of  less  than  twelve. 

In  enacting  Federal  Employers'  Liability  Act,  CongresB  contemplated 
existence  of  concurrent  power  of  both  State  and  Federal  courts  to  administer 
rights  conferred  by  the  statute  in  accordance  with  the  modes  of  procedure 
preyailing  in  sncb  conrta 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  241  U.  S.  317,  60 
L.  Ed.  1021,  36  Sup.  Ct.  564,  where  action  under  Federal  Employers' 
Liability  Act  was  tried  in  Kentucky  court.  State  rule  of  practice  that 
where  instructions  are  offered  on  any  issue  upon  which  jury  should  be 
instructed,  though  they  are  incorrect  in  form  or  substance,  it  is  duty 
of  court  to  prepare  proper  instructions,  is  applicable. 

241  U.  8.  223-228,  60  L.  Ed.  966,  36  Snp.  Ct.  602,  ST.  LOUIS  k  8.  F.  B.  B. 
00.  ▼.  BBOWN. 

Not  cited. 

241  U.  S.  229-237,  60  L.  Ed.  970,  36  Sap.  Ot.  588,  JACOBS  ▼.  SOUTHEBN 
BY.  CO. 

Under  Federal  Emploirers'  Liability  Act,  defense  of  assmnptlon  of  xlsk 
is  still  existent  in  cases  not  expressly  mentioned  in  statute. 

Approved  in  Baugham  v.  New  York  etc.  R.  R.  Co.,  241  U.  S.  241,  60 
L.  Ed.  979,  36  Sup.  Ct.  592,  following  rule. 

241  U.  S.  237-241,  60  L.  Ed.  977,  36  Sup.  Ot.  692,  BAUOHAM  T.  NEW 
YOBK,  P.  Ifc  N.  B.  B.  CO. 

Concurrent  holding  of  State  trial  and  appellate  courts  on  questions  of 
fact  will  not  be  disturbed  in  Federal  Supreme  Coort  on  writ  of  error  unless 
clearly  erroneous. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  295,  60  L.  Ed. 
1009,  36  Sup.  Ct.  567,  upholding  ruling  of  trial  court,  approved  by  appel- 
late court,  in  refusing  to  instruct,  as  matter  of  law,  that  there  was  no 
evidence  of  actual  negligence  on  part  of  defendant,  and  that  evidence 
conclusively  showed  assumption  of  risk.  • 

241  U.  S.  241-245,  60  L.  Ed.  979,  36  Sup.  Ct.  594,  CHESAPEAKE  &  O.  B.  B. 
CO.  ▼.  CABNAHAN. 

Validity  and  construction  of*  constitutional  or  statutory  provision 
for  verdict  by  less  than  whole  number  of  jurors.  Note,  Ann. 
Cas.  1916E,  504. 
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241  U.  8.  245-251,  60  I..  Ed.  982,  36  Sap.  Ot.  581.  PACIFIO  HAH.  S.  a  CO. 
▼.  SCHIIIBT. 

Not  cited. 

241  17.  8.  252-267,  Ann.  Oas.  1916D,  766,  60  L.  Bd.  984,  36  8Qp.  Ot  583^ 
TEBBONAI.  TAXIOAB  CO.  ▼.  KUTZ. 

Not  cited. 

241  U.  8.  257-260,  60  L.  Ed.  987,   36  Sup.  Ct.  685,  AMEBIOAK  WELL 
WORKS  CO.  T.  LATNE  9t  B.  CO. 

Not  cited. 

241  V.  a  261-264,  60  L.  Ed.  989,  36  Snp.  Ct.  686,  LOUISVILLB  «(  N.  R.  B. 
CO.  ▼.  STEWABT. 

Where  evidence  conilicte,  ftppelUte  court  will  not  difltnrl)  Yerdlct. 

Approved  in  Allen  v.  Roydhouse,  232  Fed.  1013/ holding  question  of 
negligence  of  director  of  corporation  in  performance  of  duties  was,  on 
evidence,  for  jury. 

241  V.  8.  266-290,  Ann.  Oaa.  19170,  487,  60  L.  Ed.  996,  36  Snp.  Ct.  57S» 
UNITED  STATES  V.  FOBTT  BABBELa 

Not  cited. 

241  17.  a  290-295,  60  L.  Ed.  1006,  36  Sap.  Ot.  567,  8BABOABD  AIB  LXNE 
B.  B.  CO.  V.  BENN. 

Not  cited. 

241  U.  a  295-310,  60  L.  Ed.  1010,  36  Snp.  Ct.  569,  BANKEBS*  TB178T  OO. 
T.  TEXAS  it  PACIFIC  BT.  CO. 

Not  cited. 

241  U.  a  310-318,  60  L.  Ed.  1016,  36  Sup.  Ct.  564,  CHESAPEAKE  9t  O. 
B.  B.  CO.  ▼.  DE  ATLET. 

Employee  may  aasnme  tbat  employer  liaa  exercised  proper  care  wltb 
respect  to  tala  safety  until  notified  to  tlie  contrary,  unless  want  of  care 
and  danger  arising  ftom  it  are  obvious. 

Approved  in  Gold. Hunter  Min.  etc.  Co.  v.  Johnson,  233  Fed.  858,  miner 
injured  while  walking  from  one  level  to  another  by  walking  on  planks 
in  manway,  ladders  in  which  were  defective,  did  not  assume  risk  where 
he  had  told  boss  of  defects  and  had  been  assured  they  would  be  fixed 
and  had  been  told  to  use  planks  in  meantime. 
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241  U.  S.  819-328,  L.  B.  A.  1917A,  265,  60  L.  Ed.  1022,  86  Slip.  Ot  555,  CIN- 
CINNATI, N.  O.  ft  T.  P.  B.  B.  CO.  ▼.  BANKIN. 

Not  cited. 

241  U.  a  329-388,  60  L.  Ed.  1027,  86  Sup.  Ct.  568,  DONAI.D  V.  t^HTLADEL- 
PHIA  &  BEADING  COAIi  ft  IBON  CO. 

The  judicial  power  of  tlie  United  States  is  a  power  wholly  Independent 
of  State  action. 

Approved  in  Memphis  St.  Ry.  Co.  v.  Bobo,  232  Fed.  710,  Tennessee  act 
of  1903,  declaring  that  whenever  nonresident  qualifies  as  executor  or 
administrator  of  one  dying  intestate  or  leaving  property  in  State,  he 
shall  for  purposes  of  suit^  be  deemed  citizen  of  State,  does  not  apply 
to  suits  in  Federal  court. 

241  U.  S.  383-339,  60  L.  Ed.  1030,  86  Sup.  Ct.  558,  SOUTHEBN  BT.  CO.  T. 
OBAT. 

Negligence  by  railroad  Is  essential  to  recovery  under  Federal  Employers'   > 
LiablUty  Act: 

Cited  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  964,  arguendo. 

241  U.  S.  340-344,  Ann.  Cas.  19170,  622,  60  L.  Ed.  1034,  36  Sup.  Ot.  561, 
BBAZEE  V.  MICmOAN. 

Not  cited. 

241  U.  S.  344-351,  60  L.  Ed.  1037,  86  Sup.  Ct.  668,  SPOKANE  ft  ISLAND 

EMPIBE  B.  B.  CO.  ▼.  UNITED  STATES. 

Passenger  cars  operated  in  trains  on  Interstate  interurban  electric  rail- 
road are  not  within  exception  in  favor  of  cars  used  upon  street  railways 
in  amendment  of  1903  to  Safety  Appliance  Act,  though  run  over  city  tracks 
between  pity  limits  and  terminal  station. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  506,  60 
L.  Ed.  1134,  36  Sup.  Ct.  683,  holding  electric  trains  on  interstate  inter- 
urban electric  railway  are  within  provisions  of  Safety  Appliance  Act 
respecting  brakes. 

241  IT.  S.  351-870,  60  I«.  Ed.  1041,  86  Sup.  Ct.  671,  CUBBINS  V.  MISSIS- 
SIPPI BIVEB  COMMISSION. 

Not  cited. 

241  U.  S.  371-379,  60  L.  Ed.  1050,  36  Sup.  Ct.  665,  ATCHISON,  T.  ft  S.  F. 
B.  B.  CO.  V.  HABOLD. 

Not  cited. 

241  U.  S.  379^87,  60  L.  Ed.  1066,  86  Sup.  Ot.  659,  UNITED  STATES  V. 
HEMMEB. 

Not  cited. 
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241  U.  S.  387-393,  60  L.  Ed.  1068,  36  Sup.  Ct.  662,  MEBBILI»-BXJOKGABEa 
CO.  T.  UNITED  STATES. 

Nat  cited. 

241  U.  S.  394r-403,  Ann.  Oas.  1917D,  854,  60  L.  Ed.  1061,  36  Sop.  Ot  658, 
UNITED  STATES  T.  JIN  FUEY  MOY. 

Nat  cited. 

241  U.  a  403-418,  60  L.  Ed.  1066,  36  Snp.  Ot.  652,  BUSSO-OHINESE  BANK 
▼.  NATIONAIf  BANK  OF  COMMEBCE. 

Nat  cited. 

241  U.  S.  419-431,  60  I..  Ed.  1072,  36  Sup.  Ot  647,  ST.  I^UIS  Ifc  K  C.  LAND 
CO.  ▼.  KANSAS  CITY. 

Nat  cited. 

241  U.  S.  432-440,  60  L.  Ed.  1080,  36  Sup.  Ct  644,  LEVINDAIJS  LEAD  4 
ZINC  MIN.  CO.  T.  COLEMAN. 

Not  cited. 

241  U.  S.  440-465,  60  L.  Ed.  1084,  36  Sup.  Ct.  637,  PACHIC  LIVE  STOCK 
CO.  V.  LEWIS. 

Not  cited. 

241  U.  &  455-461,  60  L.  Ed.  1099,  36  Snp.  Ct.  617,  MONTELIBANO  T 
BAMOS  ▼.  LA  COMPANIA  OENEBAL  DE  TABACOa 

Not  cited. 

241  U.  S.  462-469,  60  L.  Ed.  1102,  36  Snp.  Ot.  620,  CHESAPEAKE  ft  O. 

B.  B.  CO.  V.  PBOPFITT. 

Employee  is  not  obliged  to  exercise  care  to  discover  danger  not 
ordinarily  incident  to  emiAoyment. 

•  Approved  in  Gold  Hunter  Min.  etc.  Co.  v.  Johnson,  233  Fed.  860,  hold- 
ing whether  danger  of  using  planks  in  manway  in  mine  in  place  of 
ladder  which  had  been  broken  was  so  obvious  that  miner  was  guilty  of 
contributory  n^Iigence,  though  repairs  had  been  promised,  was  for 
jury. 

241  U.  a  470-476,  60  L.  Ed.  1107,  36  Sup.  Ct.  624,  CHICAGO  ft  N.  W.  B.  B. 
CO.  V.  BOWEB. 

Not  cited. 

241  U.  S.  476-486,  60  L.  Ed.  1110,  36  Sup.  Ct.  626,  SAN  ANTONIO  ft  A.  P. 

B.  B.  CO.  T.  WAONEB. 

Violation  of  Pedexal  Safety  Appliance  Act  is  in  ItsOlf  negUgenoe 
rendering  railroad  liable  for  resulting  injury  to  em^oyee  under  Employera* 
LiablUty  Act 
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Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241 U.  S.  610, 60  L.  Ed. 
1136,  36  Sup.  Ct.  683,  following  rule. 

241  17.  a  485-494,  60  L.  Ed.  1117,  36  Sup.  Ot.  630,  CHESAPEAKE  9t  O. 

B.  K.  00.  T.  SEIiLT. 

Present  casli  valae  of  future  Iteneflta  of  which  benefldazles  were  de- 
pzlved  by  death  U  measure  of  recovery  in  action  under  Employers'  I^Uu 
hlUty  Act. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  Qainey,  241  U.  S.  496,  60  L.  Ed. 
1126,  36  Sup.  Ct.  633,  following  rule. 

241  V.  8.  494-496,  60  L.  Ed.  1124,  36  Sup.  Ot.  633,  OHESAPEAKE  it  O. 
B.  B.  00.  T.  QAINEY. 

Not  cited. 

241  U.  a  497-610,  60  I..  Ed.  1125,  86  Sup.  Ot.  683,  SPOKANE  Ifc  I.  E.  B.  B. 
00.  T.  OAMPBEUi. 

Bight  of  employee  of  interstate  railway  to  recover  for  Injuries  is  de- 
pendent upon  acts  of  OOngrese,  to  which  all  State  legislation  affecting  the 
subject  must  yield. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Knapp,  233  Fed.  953,  bridge  car- 
penter riding  on  train  carrying  equipment  for  repair  of  bridge  used  in 
interstate  commerce  and  on  which  he  was  to  work  is  within  protection 
of  Federal  Liability  Act. 

241  U.  a  511-518,  60  I..  Ed.  1136,  36  Sup.  Ot.  684,  BINaHAM  v.  BBADZiET. 

Not  cited. 

241  U.  S.  518-623,  60  L.  Ed.  1140,  36  Sup.  Ot.  613,  NEW  YOBK  LIFE  INS. 
OO.  ▼.  DTTNIiEVT. 

Not  cited. 

241  U.  a  623-631,  60  L.  Ed.  1143,  36  Sup.  Ot.  615,  DUEL  v.  HOLLINS. 
Not  cited. 

241  U.  a  581-532,  60  L.  Ed.  1147,  36  Sup.  Ot.  719,  VIBOINIA  T.  WEST 
VIBOINIA. 

Not  cited. 

241  U.  a  538-543,  ^  L.  Ed.  1148,  36  Sup.  Ot.  715,  MISSOtTBI  v.  OHIOAGO 
B.  Ifc  Q.  B.  B.  00. 

Not  cited. 
241  U.  a  544-551,  60  L.  Ed.  1156,  36  Sup.  Ot.  712,  BEID  T.  FABOO. 
Not  cited. 
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241  U.  S.  551-556,  60  L.  Ed.  1161,  36  Sup.  Ct.  711,  LANCASTER  V.  KATH- 
LEEN OIL  CO. 

Not  cited. 

241  U.  S.  556-664,  60  L.  Ed.  1166,  36  Sup.  Ot.  706,  NEW  TOBK  BX  EEL. 
KENNEDY  ▼.  BECKER. 

Not  cited. 

241  U.  S.  565-670.  60  L.  Ed.  1172,  36  Sup.  Ot.  708,  OHIO  EX  EEL.  DAVIS 
V.  HILDEBRANT. 

Not  cited. 

241  TJ.  S.  571-574,  60  L.  Ed.  1177,  36  Sup.  Ot.  701,  BROWN  v.  PACIFIC 
COAST  COAL  CO. 

Not  cited. 

241  U.  S.  574-682,  L.  R.  A.  1916F,  919,  60  L.  Ed.  1179,  86  Sup.  Ct.  702, 
SUPREME  LODQE  KNIGHTS  OP  PYTHIAS  v.  MIMS. 

Not  cited. 

241  U.  S.  682-588,  60  L.  Ed.  1187,  36  Sup.  Ct.  692,  SOUTHERN  SURETY 
CO.  V.  OKLAHOMA. 

Not  cited. 

241  U.  S.  588-690,  60  L.  Ed.  1190,  36  Sup.  Ct.  696,  DAYTON  V.  STANARD. 
Not  cited. 

241  U.  S.  591-601,  60  L.  Ed.  1190,  36  Sup.  Ct.  696,  UNITED  STATES  ▼. 
NICE. 

Not  cited. 

241  U.  S.  602-606,  60  L.  Ed.  1196,  36  Sup.  Ct.  699,  UNITED  STATES  T. 
QUIVER. 

Not  cited. 

241  U.  S.  606-613,  60  L.  Ed.  1199,  36  Sup.  Ct.  689,  ABBOTT  ▼.  BROWN. 

Not  cited. 

241  U.  S.  613-624,  60  L.  Ed.  1202,  36  Sup.  Ct.  676,  MUTUAL  LIFE  INS. 
CO.  V.  HILTON-OREEN. 

Not  cited. 

241  U.  S.  624-632,  60  L.  Ed.  1211,  36  Sup.  Ct.  687,  HOLMES  V.  CONWAY. 
Not  cited. 


\\ 


iL 


[L 


IS 


IC 


3  bios  Ob  OAA  bMl  a 


■"N 


